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JIOKJAJIbl YYACTHUKOB

IIVIEHAPHOI'O 3ACEJAHUA

TEXHOJIOI'NX HCKYCCTBEHHOI'O
HUHTEJVIEKTA B OBPA3OBAHUMU:
IMPOBJIEMbI U TIEPCIIEKTHUBbI

LI /loopopoonuii, kano. ¢punoc. nayx, ooyenm
benopycckuit 2ocyoapcmeennslii IKOHOMUYECKUTL
yuugepcumem, Hucmumym couuanbHo-2ymanu-
mapHo2o 0o0pazoeanun

2. Munck, Pecnyonuka benapyce

Ceifuac BBIXOAWT OY€Hb MHOTO IyOJInKa-
IIUH 10 TeMe UCKyccTBeHHOTo nHTeuiekTa (M) B
nesiom 1 U B 06pazoBaHuy B 4aCTHOCTH, TaHHAS
TeMa NPUBJIEKaeT BHUMAHNUE SKCIEPTOB M MINPO-
Kol obmecTBenHocTu. B mapre 2019 . Ha kpyn-
HOM MeXAyHapogHoM wmeponpustun «Henens
00y4eHHs! C TIOMOIIBI0O MOOMIIBHBIX YCTPOMCTBY,
oprannzoBannom nop srugor FOHECKO, T'ene-
panbubiil aupextop FOHECKO Oppu Asyne or-
Meqasl: «VCKyCCTBEHHBIH MHTEIUIEKT CEPBE3HO
u3MEeHUT cepy oOpazoBanus. MeTobl penoa-
BaHUs, CITIOCOOBI OOYYECHHUS, TOCTYI K 3HAHUAM U
MNOATOTOBKA YUYHUTEJEH MPETEpIsiT PEeBOIOIMOH-
Hble u3MeHeHus» [1]. Opranuzatopsl Meponpus-
THS Jenajad akieHT Ha toMm, uro MM «obmamaer
MOTEHIIMAJIOM JUIsl yCKOPEHHUS POIIecca JOCTHKe-
HUS TIIOOANTBHBIX TeJield B 00acTu 0O0pa3oBaHUs
MOCPEJICTBOM CHIDKEHHsI 0apbepoB Ui JIOCTYyTNa
K 00y4eHHIO, aBTOMAaTHU3aIUH TIPOILECCOB yIIPaB-
JICHHS W ONITUMM3ALNU METOMIOB VISl YIyYIIECHUs
pesynbratoB oOyderus» [1]. B Pecniyonuke bema-
PYCh PETyJIsIpHO TPOBOAATCS KOH(EpeHInH, ce-
MHUHApBI M AUCKYCCHU TI0 MpobiaemMaM nudpoBoi
Tpanchopmammu 00pa3oBaHus. MHUHHCTEPCTBOM
o0pa3oBaHMs NPUHATA KOHIENIus NIHU(POBOM
TpaHchopMaMu CHCTEMBI 00pa3oBaHUS 10
2025 rona, a Takxke mporpamma pa3BUTHSI CUCTeE-
MBI oOpazoBanus 10 2030 roma, KoTopas BKIIO-
qaeT ¥ nudpoByro TpaHchopmarmio. BeicTynas
Ha 3ace/laHuM Kpyrioro crona «Pa3surne uHTen-
JIEKTYaJIbHOTO MOTeHIHaa nudpoBoit Tpanchop-
marun Pecniyonukn benapycey 7 anpenst 2023 r,
Munuctp oOpazoBanus A.U. MBanen ormerwi,
YTO «CErOIHS BONPOCH NU(POBU3AIMHM — He-
oTheMJIeMasl 4acTh Oy/IyIero He TOIBKO B CHCTE-
Me 00pa3oBaHMs, HO U B IIeJIOM B nepedopmaru-
POBaHUU BCEH SKOHOMHUYECKOH cepb» [2].

[{udposas Tpanchopmarus B 00pa3oBaHUH
OXBATBHIBAET MHOTHE ACTIEKTHI: aBTOMATH3AIUIO B
CHCTEME YIpaBJIeHHUs, MEXaHU3MBI cOopa 1 0Opa-
00TKM MHpOpPMAIHH, PA3BUTHE TUCTAHIIHOHHOTO
oOyuenwusi, uppoBoil 00pa3oBaTEIHHON CpENEI,

BHEJIpEHUE OJIOKYCHH, OOJAUuHBIX TEXHOIOTUH
U JIOTIONHEHHOW peaibHOCTH. OJIHaKo B Hauaje
2023 roga mIaBHOW TEMOW HOBOCTHBIX BBIITYC-
KOB CTaJl MPOPBIBHOHN yCIleX HEHMPOHHBIX CETeH,
CIIOCOOHBIX BBITIONHATE Camble Pa3HOOOpa3HbIE
TBOPYECKUE M UHTEIUIEKTyallbHbIE 3anaun. Hen-
POHHBIE CETH MOXKHO OTHECTH K TEXHOJOTHSIM
WU, nockosnbKy OHM PabOTAarOT MO aHAJIOTHU C
YeJI0BEYECKUM MO3TOM U CIIOCOOHBI peliaTh MHO-
THM€ MHTEUIEKTyaJbHbIe 3a/laud, KOTOpPBIE paHb-
1€ MOT BBITIOJHHUTH TOJBKO 4enoBeK. KoHeuHo,
nouarue MM 3HAUMUTENbHO IIHMpE, OHO HMEET
MHOXECTBO TPAKTOBOK, OIPENEICHUN W peau-
3yeTCsl C MOMOLIBIO PA3IMYHBIX TEXHOJIOrUH [3],
OTHAKO CaMbIM SIPKUM M HAIIyMEBIIUM IpH-
MEpoM ucToib3oBanus TexHonorun MU B 006-
pa3oBaHMM CTajlla HMMEHHO HEHpOHHAs CeTh
ChatGPT [4], TpeTbe MOKOJIEHHE KOTOPOM CTao
JOCTYITHO TIOJIB30BATEIsIM IO BCEMY MHUDPY B
HOs0pe 2022 r. DTa TexHONOTus Obljla MCHOJb-
30BaHa cryaeHtoM PITY Aunekcangpom JKna-
HOBBIM B stHBape 2023 1. 1151 HarmuCaHus UTIIOM-
HOU paboThl [5], a Takke yxe ObIBIIUM paboT-
HUKOM HcIaHckoro yHusepcurera Kopaossl Pa-
dasnem Jlyke A HanmucaHWs HAyYHBIX paboT MO
xumuu [6].

ChatGPT — 370 00JbI11as SA3bIKOBASI MOICIIb,
co3naHHas komnanueir OpenAl. Ona ocHoBaHa
Ha apxutektype GPT (Generative Pre-trained
Transformer), koTopasi HCHOJB3YyEeT TIIyOOKOE
oOyueHue 111 00pabOTKH €CTECTBEHHOTO SI3bIKA.
ChatGPT Obuta oOyyeHa Ha OTPOMHOM KOJIH-
YeCTBE JaHHBIX, COOpPAHHBIX U3 PA3IUYHBIX
UCTOYHUKOB. OHAa MOXXET HCIIOJIIb30BaThCS IS
pa3IMyHBIX 3aja4, TAKMX KaK TeHepalus TEeKCTa,
OTBET Ha BOIPOCHI, BBHINOJHEHUE 33JaHUN TIO
00paboTKe eCTECTBEHHOTO SI3bIKa U T.JI.

Crynentsl MoryT ucnoib3oBarb ChatGPT
B PA3IMYHBIX LIETISAX:

1. I'enepanus scce, pedeparoB, MOKIAIOB,
KypCOBBIX U JUIUIOMHBIX paboT Ha 3aJaHHYIO
temy. ChatGPT moxer co3naTh TEKCT Ha OCHO-
BE€ KOHKPETHOTO TPOM3BEACHUS WU MOCTPOUTH
paccyXJieHue Mo TeMe, MPUBIEKAs pPa3InYHbIE
MCTOYHUKH, MOXET MCTOJIb30BaTh IIUTATHI, MPH-
BOJIUTH B TIpUMEp KOHKpETHBIE mepcoHanuu. Ha
JAHHBIA MOMEHT OTBETHI B YaT€ OTPAaHUYEHBI 11O
KOJIMYECTBY CHMBOJIOB, HO €CJIM 3a/1aBaTh JOMOJI-
HUTENIbHBIE M YTOYHSIOUINE BOMPOCHI, MOXKHO
CKOHCTPYUpPOBaTh  OOJNBIION TeKCT. KIMeHHO
Tak nocrynan cryaeHT Auiekcanap JKnaHos, 3a
15 gacoB HanMcaB AUIIOMHYIO paboTy.
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2. ®opMynMpoBKa OTBETOB Ha BOIIPOCHI.
ChatGPT moxeT HamucaTh OTBETHI Ha BOIPOCHI,
CBsI3aHHbIE ¢ y4eOHbIMH Tpeameramu. CTyneH-
Thl MOTYT 3aJiaBaTh BOIPOCHI MO HCTOPHUU, Ma-
TeMaruke, Gpusuke Wik GuiIocopuu U MoydaTh
OBICTpbIC U TOYHBIE OTBETHI. B TakoM cirydae yar
CTaHOBUTCS YHUBEPCAJIbHOW IIMAPTrajKod, KOTO-
pasi MO3BOJUT OBICTPO HAMTH OTBETHI Ha JHOOBIE
TECTOBBIE 3aJJaHUsI.

3. ChatGPT MoOXeT HCHOIB30BaThCS JIS
nepeBosa (hpa3 u HeNbIX TEKCTOB C OHOTO SI3bIKA
Ha JIPYToi, XoTs JaHHast (QYHKIIHUS y>K€ HE BBI3bI-
BaeT YIUBJICHUS.

4. ChatGPT MoXeT BBINONHATH AaHAIU3
TEKCTa, BBIICIATH IJIABHBIE HIEH, (OPMYIHUPO-
BaTh aHHOTAIMH, Ki1accu(UKaluu, T.€. CO3/1aBaTh
BTOPUYHBIM TEKCT HAa OCHOBAaHUM MCXOAHOTO.
EnuncTBEHHOE OrpaHUyYeHHE B TaHHOM CIIydae —
HaJIMYUE HMCXOMHOTO TEKCTa B 0a3e NaHHBIX, a
TaK)Ke TPYIHOCTH C 3arpy3KOi OOJBIINX TEKCTOB
B Yar.

besycnoBHO, pabOTHUKH yupexIeHuil 00-
pa3oBaHMs Takke MOTyT ucnoib3zoBath ChatGPT,
HampuMep, JJIs TeHepaluyd aBTOMaTHYECKHX OT-
BETOB Ha BOIPOCHI MO JUCTAHIIMOHHOMY KypCy
WK Ha 0Opa3oBaTeNbHBIX MOpTajax, s Halu-
caHus yueOHbBIX MaTepuasioB (IpUMEpHI 3aJaHui,
KEWChI, TOCOOUSs, JOMOJIHUTEIbLHBIC MaTepUabl).
DTO MOXKET 3HAYUTENBHO O0JIETYUTh KU3HB Me/a-
TOrMYeCcKoro paboTHUKA, N30aBUB €ro OT PYTHH-
HBIX JICWCTBHA, MPU 3TOM CIIOCOOCTBYSI WHIUBH-
Iiyanm3anuu oopasoBanus, korjma MW co cBonmMu
3HaHUSAMHU OyleT JOCTyneH oOyd4aromemycsi B
pexume 24/7. Padasnp Jlyke u3 yHuBepcuteTa
Kopmorer ucnonszoBan ChatGPT ansa manucanus
HAy4HBIX CcTaTeil, Onarogapsi TaKOMy OMOIHUKY
eMy yIaJIoCh 3a 3TOT Toj onyOnukoBaTth 58 pa-
00T, IOTPAaTUB Ha KAXKAYIO B CpeIHEM 37 4acoB.
PyKkoBO/ICTBO yHUBEpCcHUTETa MPUHSIO pPELICHHE
orctpanuth Jlyke Ha 13 met ot paboThl B yHU-
Bepcutete [6]. JIyke He mpu3Han 3a coO0il BUHBI,
nockonbky paccmarpuBasl ChatGPT kak mo-
MOIIHUKA 10 paboTe C TEeKCTOM, CBOEOOPA3HOTO
penakropa, KOTOPBIH MO3BONIAET OBICTPO O¢op-
MUTh HayYHYIO UJCI0 B TEKCT HYKHOTO (hopmara
Y CTHJISL.

DTO JINIIH HEKOTOPBIE U3 AOCTYMHBIX PYHK-
nuii ChatGPT. BaxkHO OTMETHTD, UTO JJAHHAS TEX-
HOJIOTHUS TIPEIoaaraeT MoCTOSHHOE camoolyye-
HHUE, OHa CrocoOHA MCHPABISATH CBOM OILIMOKH,
pearupoBaTh Ha 3aMeyaHUsl I0JIb30BaTElNsl, CO-
BepILEHCTBOBaThCS B cBoux orBerax. ChatGPT
uMeeT OOJIbIINe MEPCIEKTUBBI B cUCTEME 00pazo-
BaHUs, I7I€ MHOTOE CTPOUTCS Ha paboTe ¢ TEeKCTO-
BOI nH(poOpMaIMeil u Ha CO3aHUU TEKCTOB B Ka-
yecTBe (DOPMbI KOHTPOJIS 3HAHUI WJIM TIOKa3aTest
dhopmupoBanuss KomriereHud. OjpHaKo Jr00Oas
nepeoBas TEXHOJIOTUSI JOJKHA OBITh OIEHEHA
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C TOYKH 3pEHHUSl PUCKOB €€ HCIOJb30BaHMsi. B
JTAHHOM CJIydae K HAM CIIeTyeT OTHECTH:

1. Henocratounoe mMnoHMMaHUE MarepHa-
na. Vcnonb3oBanne ChatGPT moxer npusecTH
K TOMY, YTO CTYACHTHI HE OyIyT MOJHOCTBIO IO-
HUMaTh y4eOHBIA MaTepual U MpocTo OymyT Ko-
NUPOBATh OTBETHI U3 YaTa, HE 0CO3HABAsI CMBICIIO-
BOTO COJIEPKaHUSI.

2. HecooTBeTcTBHE ATHYECKHUM HOPMaM.
Ucnons3zoBanue ChatGPT crynenramu u mpe-
MOJaBaTeIIMU  TIOJTydaeT OOJbIlle HEeTaTHBHBIX
OLIEHOK, KaK Pa3HOBHUIHOCTh MOIICHHHUYECTBA U
oOMmaHa.

3. 3aBHCHUMOCTBh OT TEXHOJOIMH. Mcmoins-
3oBanue ChatGPT moxeT npuBectu K TOMY, YTO
CTYZIEHTHI OyIyT 3aBHCETh OT TEXHOJIOTHH JIJIS 110~
Jy4eHHUs] OTBETOB U HE OyAyT pa3BHUBaTh CBOM Ha-
BBIKM B PEIICHUH MPOOJIeM U aHAJIM3e MaTepuaa.

4. Hapymenne KOHOQUACHIIMAIBLHOCTH |
6e3onacnoctu. Mcnons3zoBanue ChatGPT moxer
MPUBECTH K HAPYIICHUIO KOH(DHUIEHITNAITEHOCTH,
€CJIM JIaHHbIE, BBEJICHHBIE I0JIb30BaTEIEM B MO-
JieNb, OyIyT COXpaHEHBI U UCIIOJIb30BaHbI 03 ero
coryacusl.

Mpb1 HaxoUMCsI B CJIOKHOUM CUTYaIlUH, KOT-
na Bo3MOokHOCTH MM OgHOBpEMEHHO BOCXMINA-
I0T U IyrarT BooOpaxeHue. CTyIeHT, KOTOPBIi
cMor 3a cyTku Hamucars npu nomomu ChatGPT
JUITIOMHYIO paboTy, a MOTOM 3alUTUTh €€, T0-
JYy4YUB JOKYMEHT O BbICIIEM 00pa3oBaHUU, C OJI-
HOW CTOPOHBI, 3aCTY’KEHO TO/IBEPrCsl KPUTUKE 32
o0OMaH CBOMX IE€IaroroB U pyKOBOJCTBO YHUBEp-
cutera. C Ipyroil CTOPOHBI, OH TIPOIEMOHCTPH-
pOBaJl aKkTyaJbHbI HAaBBIK MCIOJIb30BAHUS B pa-
0ote cambix mepenoBbix TexHomoruit MU, dro
MOXET OBITh BHICOKO OLIEHEHO MOTEHIIMATbHBIMU
paboToaTeIsIMH.

CoBpemennbie TexHonornn MU BeI3bIBatoT
OMACEHUsI HE TOJBbKO CIEIHMATUCTOB B 00JACTH
oOpazoBanusa. 22 mapra 2023 1. Ha caiite Wnc-
TUTyTa OyIymero >XU3HH ObLIO OMyOJIMKOBAaHO
OTKPBITOE MUCHMO C TPU3BIBOM BBECTH HA MOJ-
roja MOpAaTOpU Ha majmbHEHImuMe pa3padoT-
KU U oOyuyeHHe HEWPOHHBIX CeTel, TaKuX Kak
ChatGPT [7]. TTucemo noanucanu 6ojee 26 THIC.
yenoBek, cpenu Kotopeix Mnon Mack, Crus
Bo3znsik, FOBanbs Hoit Xapapu. OcHoBHOe omnace-
HHUE Yy aBTOPOB MHChMA CBSA3aHO C TEM, YTO TEX-
Hojmorun WU pa3BuBaroTcst CIMIIKOM OBICTPO
U HEKOHTPOJIMPYEMO, YTO MOXET IPUBECTH K
HEeNpeJCKa3yeMbIM U KaTacTpO(pUUYECKUM IOC-
JENCTBUSM JUISI BCETO YEIOBEYECTBA. 3asiBICH-
HbIE B MUChME 6 MECSIEB MOPATOPHUS TOJKHBI
MOWTH Ha pa3pabOTKy MPOTOKOJIOB Oe3omac-
HOCTH, CITOCOOOB KOHTPOJISI ¥ YIIPABICHUS B Ce-
pe MU, 3akoHonmarenbHOro OoGOpMICHHS 3TUX
HOPM H TIPaBHIL




Ho ne Bce skcmepThl conMMOapHbI MO JaH-
HOMy Bompocy. Hampumep, ocHoBarens komma-
Huu Microsoft bunn Ieiitc cuutaer cosznanue
Takux cucteM, kak ChatGPT nocieanero mokose-
HUS TAKUM € 3HAYMMbIM COOBITHEM, KaK CO3/a-
HUE MUKPOTIPOIIECCOPA, TEPCOHATLHOTO KOMITBIO-
tepa, MHTEepHETAa M MOOMIBHOTO TenedoHa [8].
OH cumTaert, yto MMM nomoxer pemuTs 3acrape-
JBIe TIPOOIEMBI YeI0BEYeCTBa, CBSI3aHHBIC C TJI0-
OanbHBIM HEPAaBEHCTBOM, 3KOJIOTMYECKUM KpH-
3MCOM, TOCTYIIOM K 3/I[paBOOXPAHEHUIO U MHOTHE
npyrue. B cdepe oOpaszoBaHusi, 1Mo MHEHHIO
b. l'eiirca, UM pomxen mnpousBectd dPPexT
OONpIINI, YeM TEePCOHAIBHBIE KOMITBIOTEPHI, 10-
CKOJIbKY CMOXKET aJanTHpoBaTh Y4YeOHBIH mpo-
[IECC MO KAK0TO yUYEeHUKA, €T0 YPOBEHb 3HAHUMA
U CIIOCOOHOCTEM, €ro UHTEPEChl U MHANBUYallb-
HBII rpaduk yueOHoro mpouecca. MaanBuyans-
HBII TIO/IXO]] © MTHOBEHHAs1 00paTHasi CBSI3b — 3TO
TO, YETro TaKk He XBATAeT YUEHUKY U3-3a Meperpy-
*keHHOCTH yunrensd. b. I'eiitc Bepui, yto U1 Hu-
KOTJIa HE 3aMEHHUT YYMTENs, HO CMOXET IOMOYb
MPEOIOJIETh HEPABEHCTBO B JOCTyNE K KadecT-
BEHHOMY 00pa30BaHHUIO.

Takum oOpa3oM, y TpUMEHEHHUS TEXHO-
noruit U B 0OpazoBareIsHOM TIPOIECCE IHUPO-
KM€ TePCHEKTUBBI, KOTOPbIE OTKPBIBAIOTCS YXKe
ceifuac, HO HE0OXOIMMO YUUTHIBaTh PUCKHU, CBSI-
3aHHBIE C HUCIOJb30BAHMEM ATHX TEXHOJOTHA,
YTOOBI HE OTCTYMHTH OT IJIAaBHOW LI€TTH — TOBBI-
IIEHUS Ka4ecTBa 00pa30BaTeNLHOTO MPOIECCa.
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IHOJIUTUKO-ITPABOBBIE
OCHOBBI ITPOLECCA
HUPPOBOU TPAHCOOPMALIUU
B PECIIYBJIUKE BEJIAPYCb

E.M. Hnvuna, kano. nonum. HAyK, 00yeHm
Benopycckuii zocyoapcmeennulii yHugepcument
2. Munck, Pecnyonuxa benapyco

B IMocnanuu Genopycckomy Hapony u Ha-
uoHampHOMY coOpanuto 31 mapra 2023 1. Ilpe-
suneHT PecnyOnuku bemapyce A.I. Jlykamenko
OJTHUM W3 KIII0YeBBIX (hakTopoB pocta BBII 060-
3HaYMJI MacTabHyto nudposuszanuto. CornacHo
MaHHBIM MmuHHCTEpCTBa CBSI3M W WH(pOpMa-
Tu3auuu, benapych yBepeHHO OBMXKETCS MO IMy-
i 1UQpoBON TpaHCchHOpPMAIIUU: CO3TAHBI COOT-
BETCTBYIOIIAsl MUPOBBIM CTaHIapTaM CEThb Iepe-
Jauyu JTAaHHBIX, HAJCKHBIC LEHTPHI UX XpaHEHUS
U 00pabOTKH, CHCTEMBbI OHJIAWH-TIIATEKEH, Me-
XaHU3Mbl UIEHTU(UKALUU, COBPEMEHHBIE AJIEKT-
POHHBIE CEPBUCHI M CPEICTBA 3alIUTHl HH(OpMa-
UM, YTO O0ECNeYnBaeT PEeCIyOIruKe JTUAECPCKHE
MO3UIIMH TI0 Pa3BUTHIO HH(POPMALMOHHO-KOM-
MYHUKaIlMOHHBIX TexHonorui B peruone CHI u
Bocrounoii Esporie. Ilo uroram 2022 r. B cTpyK-
Type BBII bemapycu ynenbHbIi BeC CEKTOpa WH-
(OpMaMOHHO-KOMMYHHKAIIMOHHBIX TEXHOJIOTHIA
cocTtaBui 6,6%, a TMHaMKKa TEMIIA POCTa IKCIIOP-
Ta TEJIEKOMMYHHUKAIIMOHHBIX yciayr — 123,8% [1].
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CoBpeMeHHbIH 3Tan npolecca peain3anuu
NONMUTHKU B cepe nHopmaTuzauu u mudpo-
BOIl TpaHchopManuy B paKypce HalMOHAJIbHOTO
npoekTa «MT-crpana benapych» cBsi3aH ¢ coBep-
[IEHCTBOBAaHUEM aJIMUHUCTPATUBHO-IIPABOBOTO,
OpraHU3allMOHHO-YTPaBIEHYECKOro, HH(popMa-
[IMOHHO-aHAJTUTHYECKOro o0ecredeHus: mporec-
ca 1udpoBOTO pa3BUTHSI OCIOPYCCKOTO TOCY-
JlapcTBa, YTO HAIJIO OTPaXEHUE B HOBOM pe-
nmakuun  Koncturynun PecnyOnuku  benapycs,
u oOycioBieH: peanu3anueil ['ocymapcTBeHHOM
nporpammel  «I{udposoe pazsurue bemapycn»
Ha 2021-2025 rr.; KOppEeKTUPOBKON HallMOHAJb-
HOoro 3akoHonarenbctBa 0 CMMUM B KOHTEKCTE
pacuIMpeHtsi TOCydapCTBEHHOIO PErylIMpOBaHUs
JIeSTEIbHOCTH B MIHTepHET-pOCTpaHCTBE; Hava-
JIOM BBLAAYHM MJIEHTU(PUKAITUOHHON KapThl Tpak-
JIaHWHA; JeTalud3aluedl Mep MNPOTUBOAECHCTBUS
HKCTPEMU3MY U peadMIMTALMU HALlM3Ma B YaCTH
MpU3HAHMS TPYIN TpaxaaH B MHTepHETe SKCT-
PEMUCTCKUMH  (DOPMUPOBAHUSAMU; TPUHATHEM
3akoHa «O 3amMTe NEPCOHANBHBIX JaHHBIX»;
HajielleHneM MMHHUCTEpCTBA CBS3M U MH(pOpMa-
TU3aLKN JOMOJHUTEIbHBIMA (DYHKIIUSMHU TOCY-
JAPCTBEHHOTO yrpaBieHus B cdepe uudpoBoit
TpaHcpopMaliy, 3aKpEIUVIEHHEM OTBETCTBEHHBIX
JUI] 32 BOIPOCHI IIU(PPOBOTO Pa3BUTHS BO BCEX
OpraHax BJIaCTH M ONPEICIIEHUEM B HUX «O(HUCOB
uupoBu3aln»; (GOPMUPOBAHHEM HAIIMOHAIb-
HOH cucTeMbl obecrieueHus: KnOepOe30macHOCTH
[IPU KOOpAMHUpYIo1IeH posin OniepaTUBHO-aHAIN-
Trdeckoro ueHtpa npu [pesuaenre Pecnyonuku
benapych; 3akperieHueM B TIPOEKTE OOHOBIICH-
Hoil Konuennuu HanumoHanbHOW beszonacHocTu
PecniyOnuku benapych B KayecTBE OJHOTO U3
OCHOBHBIX HAIIMOHAJIBHBIX MHTEPECOB Oenopyc-
CKOTO TOCYZapcTBa pa3BUTHE LUDPOBBIX TEXHO-
JIOTUA W perynupyeMoi 1udpoBoil TpaHchop-
Maly SKOHOMHUKH; CO3[JaHUEeM YCIOBHU JUIs
JIaJIbHEHMIIero mnepcrnekTuBHOro passutus [lap-
Ka BBICOKMX TEXHOJOTH, YTO OTKPHIBAET HO-
BYIO CTPaHHUILy B UCTOpUM oTeuecTBeHHo N T-un-
JIyCTPHH.

Kak oTmeuaroT sKcrepTbl, B YCIOBHSIX
CJIIO)KMBILIEHCS T€ONMOJUTHUYECKOW OOCTAaHOBKH H
CaHKLMOHHBIX OTPAHUYCHHUH CEPbEe3HBIMU BBIZO-
BaMHM )i pa3BUTUA HauuoHasibHOro MT-cekTopa
SBIISIOTCSA: JACQHUIMT OTEUYECTBEHHOTO IPOU3-
BOJICTBA MOJYIPOBOJHUKOB, HEOOXOIMMBIX BbI-
YUCIUTENbHBIX MOIIHOCTEH U TOTOBBIX KOHEY-
HBIX MPOAYKTOB i OeJIOpycCKUX moTpeduTe-
Jeil; orpaHUYeHHue JO0CTymna K MEKIYyHapOAHBIM
nupoBbIM MIarGopMaM M XpaHWIMIIAM JIaH-
HBIX; TEXHOJOTMYecKas 3aBHUCUMOCTh KpPUTH-
YeCKHM BaXXHBIX OOBEKTOB MH(pOpMATU3ALMU OT
MMIIOpTa MHOCTPAHHOTO MPOTrpaMMHOro odecre-
YeHMs, yTeYKa MO3TOB M KaJpOBBIM TOJOM; He-
JIOCTaTOK BBICOKOPEUTHHTOBBIX HAy4YHBIX ITyO-
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JMKAIMi U MaTeHTOB B 00JIACTU BBICOKMX TEXHO-
JoTUil; HeXBaTKa (PMHAHCUPOBAHUSA U COOCTBEH-
HBIX HapabOTOK W, KaK CJEICTBUE, UCIOIb30Ba-
Hue rotoBbix UT-pemieHuii ¢ OTKPBITBIM HCXOJI-
HBIM KOJIOM; OTCYTCTBHE CBsI3€d M OIBITA IS
BBIXOZIa Ha MEXKIyHApOIHBIA PHIHOK BBICOKOMH-
TEJUIEKTYyaJbHOW MPOAYKLWHU; CHIKEHUE HHTE-
peca k 6enmopycckum M T-cTapramnaM co CTOPOHBI
BEHUYpHBIX (POHAOB U jp. [2, c. 414-415].

O}PexTsl, KOTOPHIMH COMPOBOXKIAIOTCS
u(pOBbIE TEXHOJOTHMYECKHE TpaHChOopMaIiH
MOJUTHYECKUX UHCTUTYTOB U MPOLIECCOB MOCIIE-
HUX JECATHJIETHH, CaMbIM HENOCPEICTBEHHBIM
00pa3oM BIHSIOT Ha TEOPETHUKO-KOHIIENTyalIbHbIE
Y METOJIOJIOTUYECKHUE MapaMeTphbl MOJTUTHUECKOM
HAyK{, pacIIUpsisi €€ KaTeropHasibHbIM ammapar
HOBBIMU MOHATHUSAMHU, OTPAKAIOIIUMHU COBPEMEH-
HYI0 OOIIECTBEHHO-TIOJIUTUYECKYIO JUHAMUKY.
[Mudposas Tpanchopmalysi CTAHOBUTCS HOBBIM
BBI30BOM M OJHOBPEMEHHO MIMPOKUM TOPU30H-
TOM BO3MOKHOCTEH TIOJIUTOJIOTUH, MOJUTHYEC-
KOTO YTIpaBJICHUs U MEKAYHAPOIHBIX OTHOILICHUH,
MEPCIIEKTUBHOCTh MCCIIEOBAaHMUSI KOTOPOM Kak
OJIHOT'O U3 OCHOBHBIX HAIpPaBJIECHUN COBPEMEHHOMN
MOJUTHYECKOM TEOpUH 0C000 MOJUYepKUBajIach
Ha [X BcepoccuiickoM KOHrpecce MOJUTOJIOTOB
B 2021 . ¢ mpencTaBUTENIbHBIM MEXKIYHAPOIHBIM
y4acTHEM JKCIEpTOB U3 28 crpaH mupa. B mo-
JUTOJIOTUYECKOM paKypce KOHLENT «IH(poBast
TpaHchopMalus» MOXKHO HHTEpPIPETUPOBATH
KaK MCXOISIINN M3 OKPYXKaIolleh/BHEIIHEH cpe-
JIbl UMITYJIbC/BBI30B HAa «BXONIE» IOJUTUYECKON
CUCTEMbI, KapJAHMHAJIBLHO MPeo0pa3yIouInii cucre-
My B LIEJIOM WJIH €€ OTAENbHBIC MOJCUCTEMbI H
(byHKIMY TT0]] BO3IEHCTBUEM LIU(PPOBBIX TPEHIOB
U TEXHOJIOTHH, UMEIOIIUN HEU30CKHBIM, KOMII-
JIEKCHBIN ¥ HECTAOWIIbHBIN XapaKTep ¢ Heolpe/ie-
JICHHBIMU, BAPUATUBHBIMU U HEIPEICKAa3yeMbIMU
MOCJICACTBHUSIMH.

B TpeHne MEXIUCHUIIMHAPHOTO CHUHTE3a
U TOCYJapCTBEHHOTO 3aKa3a Ha MOJATOTOBKY BbI-
COKOKBaJM(UIIMPOBAHHBIX CIEIUAIUCTOB MEX-
MPEIMETHOTO XapakTepa uis HU(POBON SKOHO-
MUKHA M TOCYIapCTBEHHOT'O YNpaBJICHUS COTPYI-
HUKaMU KadeIpbl MOJIUTOIOTUU HOPUIUUECKOTO
dakynsreta benopycckoro rocyaapcTBEHHOTO
YHHUBEpPCUTETA pa3pabOTaHbl U YUTAIOTCS Ha Tep-
BOM M BTOPOHM CTYNEHSIX BBICIIET0 OOpa30BaHMS
CHEIMATM3UPOBAHHBIE Y4YEOHBIE TUCIUILTUHBI:
«llomutuka B cdepe 1udpoBoit TpanchopMma-
un», «MeToabl TOJUTUYECKOTO aHaJIu3a U COB-
peMeHHble IH(POBBIE TeXHOIOTUWY, «loCy-
napctBeHHass monutuka PecnyOnuku benmapych
B chepe mHpopmaruzauuu U UppoBOil TpaHC-
dopmarm».  [lomuTonoruueckoe uU3MeEpeHHE
1 poBoil TpaHchopMai B Kay3aJbHOU CBS3H
¢ mudpoBU3aLKeld MOJTUTHYECKOTO 3HAHUS CIIO-
COOCTBYET CTAHOBJICHUIO «IH(PPOBON MOIUTO-




JIOTUM» KaK OTPACId HCCICIOBAHUS TOJIUTHU-
4ecKuX (PeHOMEHOB, CTUMYIMPOBAHHON MIpoIleC-
caMu TpaHCPOpPMALUK COIMAILHOTO AacleKTa
MOCPEACTBOM IH(PPOBBIX TexHoJoruit [3, c. 83]
u  GOPMHUPOBAHUIO IHPPOBOM MOTUTHUECKOM
Teopuu [4,c.91-92] kak OTHOCUTEIHLHO aBTO-
HOMHOH crnenu(uueckoil CHUCTeMbl MOJIUTUYEC-
KOTO 3HaHWMsI, OTpaXKaroie, 0ObsICHSIONICH, O11e-
HUBAIOIIEH M MPOTHO3UPYIOIIEH MOJIUTHYECKUE
(eHOMEHBI B KOHTEKCTE aHAJIMTHUKH OOJBIINX
MOJTUTHKO-YIIPABIEHYECKUX JTAHHBIX, MOAEIUPO-
BaHUSl TPEXMEPHOTO BUPTYaJIbHO-PEATHHOTO WH-
Tepdeiica monmuruyeckor cuctembl Web 3.0 u
MHTEIJICKTYaIbHBIX JIBOWHUKOB TOJIUTUYECKUX
WHCTUTYTOB, aBTOMAaTHU3allud W WHTEIJICKTYya-
JU3alUU yIPaBICHUYECKOW AEATEeIbHOCTH U TIO-
JUTHYECKHUX TMPAKTHK, MPOAKTUBHOTO MPUHSATHUS
MOJUTHYECKUX pEIIeHUH U TMPeA0CTaBICHUS
TOCYIapCTBEHHBIX YCIyI, LuppoBoro mnpodu-
JUPOBaHMUS M COLMAIBHOTO CKOpPHHTra (usmuec-
KX M IOPUAMYECKHX JIML, HOBBIX JUM(EHK-
WHCTPYMEHTOB TMOJUTUKU TMOCTHPABIAbl U «MSAT-
KOW CHJIBD) B yCIOBHSIX WH(POPMAIIMOHHOTO TPO-
TUBOOOPCTBA U HOBOM MapalurMbl «MO3aUYHBIX)»
0O0EBBIX JCUCTBUH U JIp.
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COBPEMEHHBIE ITPOBJIEMbI
9KOHOMHMYECKOI'O OBPA3OBAHUSA
B 3110XY HU®POBOU SKOHOMHUKHU

B.B. Makunvkas, Kano. IKOH. HAYK, 00UeHMm
BUII — Yuueepcumem npasa u coOyuaiIbHO-
UHGOpmayuonHslX mexuonozuii, Mozunesckui
dunuan

2. Mozunes, Pecnyonuka benapyce

C mnpusHaHueM IU(PPOBHU3ALNUN BaKHEH-
muM  (aKTOPOM  COIMATBHO-3KOHOMHUYECKOTO
pa3Butus PecnyOnuku benapych crana odeBu-
HOW HEOOXOAMMOCThH JOMOTHUTEIHFHOTO BHUMA-
HUS K HalMOHAJIbHOMY oOpazoBanuio. Ocoboe
BHUMAaHHE K TOJTOTOBKE KaJIpoB Ui HU(POBOH
HSKOHOMMKH TOMYEPKHBAET B CBOMX MOCIAHUAX
[Tapnamenty u 6enopycckomy Hapoxay IlpesuneHt
PecniyOmuku benapych, akneHTHpys BHUMaHHE
Ha BaYKHOCTH HOATOTOBKU BBICOKOKBAJIU(UIIUPO-
BaHHBIX KaJIpOB HOBOU (hopMariiu, padoTaromux
B YCIIOBUSIX BHeELIHEro nasieHus. Celyac mpax-
THYECKH JI00ast chepa KU3HEeNEATETLHOCTH MO-
XeT OBbITh OIU(pPOBaHA, & pa3BUTHE HCKYCCTBEH-
HOTO HHTEIJIEKTa KapJMHAJIBHO MEHSET PbIHOK
TpyZla Uis TPOTPAMMHCTOB, FOPUCTOB, IPETO-
JaBarenieil u nmoaei Apyrux npodeccuil. OtH u
JIpyTHe BOIMPOCH obcyxknanuck Ha | MexayHa-
POIHOM HAayYHO-METOJMYECKON KOH(pEpEeHIIUU
«O0ecrnieueHne KadecTBa 00Opa3oBaHMS: COCTOS-
HHUE, MpoOJeMbl W MEPCHEKTUBBDY 2 (eBpaiis
2023 r. B . MuHCKe MpH OpraHU3alMOHHOM y4ac-
Ty JlemapraMeHTa KOHTPOJIsl KadecTBa 00pa3o-
BaHUSI.

B cBsi3u ¢ Tem 4TO 3KOHOMHYECKas oOpa-
30BaHHOCTb HACEJICHUS SBIISETCS BAXKHBIM DJie-
MEHTOM KYJIBTYphl LIMBHUJIM30BAaHHOIO OOLIECTBA,
B CBOEM JOKJIaJIe s MMOCTapaloCh BBLICTUTH PSJI
npobieM, ¢ KOTOPHIMU CTaJIKUBAETCSl COBPEMEH-
HOE YIKOHOMHYECKOE 00pa3oBaHue.

Heocnopum TOT ¢akt, 4T0 SKOHOMUYECKHE
LEeNU JIIoed MHAMBUIYaJIbHbI, OHU MOTHUBUDY-
IOTCSl J)KU3HEHHOUM CHUTyallMedl U COlMaIbHO-IKO-
HOMUYECKHUM CTarycoM uyenoBeka. Ho He3aBucu-
MO OT TOro, Kakyio NMpo(deccHro M Kakoe Mpea-
Ha3HAuUEHUE BBIOpAT YENIOBEK, SKOHOMHYECKAs
MPOCBELIEHHOCT MO3BOJIUT €MY HE 3aBHCETH OT
00CTOATENBCTB, OT BOJIM JAPYTUX JIONAEH, cHUCTe-
Mbl. OOpa30BaHHBIN YEIOBEK CaM CTAHET BBIOH-
parb Te MyTH B KU3HH, KOTOPBIC OyAyT IUIsl HETO
HauOoJsiee MpUBJIEKATEIbHBIMHU, CO3/laBas Mare-
PHAJIBHYIO OCHOBY Ul JaJbHEMILEro pa3BUTHUS
obmiectBa. Ckaxy OaHaJIbHBINA U 3HAKOMBIN BCEM
JIO3YHT ... «Bce HauMHaeTcs CO MIKOIbD).

[IperonaBanue SKOHOMUKH B TIKOJIE OTHO-
CUTEJIbHO HOBOE SIBJICHHME B HaIllIel cTpaHe, W
HOCHUT JIOKAJILHBIA, s OBl CKa3ajia, €IUHUYHBIN
xapaktep. [IpoekThl B 4acTH MoBbIIeHUs (PUHAH-
COBOM IPaMOTHOCTH, KOTOPbIE CTAJIA MOMYJISIPHBI
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B TMOCJIEJHEEe BpeMs, BaKHbI, HO HEIOCTAaTOY-
HBI J1s1 (popMUpOBaHUs OOIIEro MpeACTaBICHUS
IIKOJIBLHUKA 00 skoHOMuke XXI Beka, U, camoe
IJ1aBHOE, O MECTE€, POJIM W 3HAYEHUHU KaXkJOTo
YyeJioBeKa B 3TOM JAMHAMUYHON BBICOKOTEXHOJIO-
TUYHOM Ou3Hec-cTpykType. BaxHol mpoGiemoii
SBJISIETCS HECOITIACOBAaHHOCTh Y4YEOHBIX IUIaHOB
CY30B u YBO, BcienctBue 4ero CTYAEHTHI B
YHUBEPCUTETE M3Y4arOT JUCHUIUIMHBI TIOBTOPHO,
MHOTJIA C JAPYTUM Ha3BaHUEM, HO IO CYTH YXKe
MPOUNICHHBIN B KOJUIEIKE MaTepuall.

HeoOxomumo moBbIlIEHHE YPOBHA M-
pOBOM M TpeaNpUHUMATENIbCKOH TIPaMOTHOCTU
abCOJIIOTHO /1711 BCEX IIKOJBHUKOB U CTY/IEHTOB.
OOyuaTh HaJl0 HE TOJBKO HAJIEKAIIEMY UCTIOb-
30BaHUIO TEXHOJOTUH, HO U JTHUKETY CETEBOTO
oOuieHust, 1(POBBIM MPaBaM U HaBbIKAM KuUOEp-
0€30MacHOCTH, KpUTHICCKOM OIICHKE CETEBOW MH-
dhopmanmn.

OTnenbHO XO4YeTCs OCTAHOBHUTCS Ha IPO-
(beccopcko-mpenonaBaTensCkoM coctaBe. Poct
CpeIHero Bo3pacTa megarora U CTpEeMJICHHE €ro
K MEHCHOHHOMY BO3pacTy, YCIIOXKHSIETCS HEBbI-
COKOM MpecTMKHOCThIO TMpodeccun mneparora,
HEJI0OCTAaTOYHOH oriaTol Tpynaa B cepe oOpazo-
BaHUs. B nomonHeHue oTMeuaeTcs HU3KHUM ypo-
BEHb KOMIIBIOTEPHON TI'PaMOTHOCTH OTAEIBHBIX
mperojaBaTeniell, He TOBOPS O BIAJACHUU HMH
COBPEMEHHBIMU TEXHOJIOTUAMU OOydeHUsl, TUTIOC
unpopmanonnas anarus [1I1C. O6 3tom MOkHO
TOBOPUTH JOJITO, U ATO AaKTyaJbHO B LIEJIOM IS
BCEro MpodeccopcKo-NpenoaaBareIbckoro coc-
TaBa. Sl xouy MoxHATH MpoOIeMy KadyeCTBEHHOTO
cocraBa [IIIC, ocyuiecTBistOLIEro MOATOTOBKY
CTYIEHTOB TIO CIELHAJIbHBIM SKOHOMHYECKHM
MoAysiM. Bo-miepBbIX, UTE€HUM JIEKIUNA IO TaKUM
JTUCIUIUIMHAM JIOJKHO OBITh OTJAHO MPaKTUKaM.
Ho Tyt MBI cTankuBaemcs ¢ aApyroi npoOiemoii,
HE KaXX/IbI{ CIIELMAIUCT-IIPAKTUK MOXKET MPUNTH
B ay/IUTOPHUIO U HAa BBICOKOM IMpOo(dheccruoHaIbHOM
YpOBHE JOCTYIHO M aJpEeCHO JOHECTH 3HAHUS
no oOyuaromerocs. [lmst sroro HeoOxomuma
criealibHas IMOAroToBKA. JlaHHBIE MpOOIIEeMBI
JIOJDKHBI pa3peniaThesi, MpPexkae BCEro, B CHCTE-
M€ JIOTIOJTHUTEIBHOTO O0pa30BaHUS B3POCIBIX B
mporpaMMmax IOBBIIIEHUS! KBaJU(UKALUU U Tie-
PENOATOTOBKH.

JIMCKYCCHOHHOCTh y4eOHOM JIUTEpaTyphl
M0 KOHOMHUYECKUM JUCUUIUIMHAM — OYE€Hb OCT-
pas mpoOiieMa Ha CEroIHAIIHMNA JAeHb. Te 3aKko-
HBI, TIPaBUJIA, AJNTOPUTMBI MPHUHATUSA PELICHUH,
MPOMUCAaHHBIE B SKOHOMUYECKUX Y4eOHHKaxX, HA
npakTuke He paboraioT. C BBICOKOW CKOPOCTBHIO
MEHSIIOTCS CIOCOOBI MPOM3BOJCTBA, CTPYKTYpa
HSKOHOMMKH, PbIHKK Tpyna. CeromHst pocT mpu-
ObUIM Ha TIPEINPUATHN HE BCEIAa CBUACTEIBCT-
ByeT O TOBBIIIEHUN 3(P(HEKTUBHOCTH pPaOOTHI
npennpuatus. HaoGopot, cHu3zuB npudbLIb, 3a
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CYeT IPaMOTHOTO IepepachpeiesieHusi pecypcoB
Ha JTare CO3JaHus MPUOABOYHOTO MPOIAYKTA MBI
JIOCTUraeM IpouseTanus u 6orarcrsa. [Ipumepon
MOYKHO MPHUBECTH MHOT0. M MO3TOMY CTYHEHTHI
MPUXOAAT HA MPAKTUKY, HA TIEPBYIO CBOIO paboTYy,
a UM TOBOPSAT «3a0y/b TO, 4TO TeOe MpernoaBain
B YHUBEpCUTETE». DTO JAE30pUEHTHpYeT oOyua-
IOLIUXCS, CHIDKAET YpOBEHb MPOo(hecCHoHalbHOM
MOJATOTOBKU OyIyIIUX CHEIHAIMCTOB, CHHUYKAET
MHTEpeC K JalbHeNIeMy 00y4eHHIO.

CeronHs HET HayKu, He ucnonb3ytoueit UT.
B cBsi3u ¢ 3TUM B y4eOHBIX TUIaHAX AMCLUILUIHH
JIOJDKEH MPUCYTCTBOBATH Pa3fell, MOCBAIICHHBIN
ucnoib3zoBanuio UT B mpeameTHo# 06macT.

HecooTrBeTcTBHE MeXkay KauecTBOM oOpa-
30BaHMS M COIMAJIbHBIM 3aKa30M Ha MOJTOTOBKY
WHHOBALIMOHHBIX CIIELUATNCTOB SBISAETCS BaX-
HOU mpobsieMoit 6enopycckoro odmectsa. Onpoc
Oeropycckux paboTomaresieii, BBIITOJIHCHHBIH B
pamkax peanuszanuu npoekrta «CozaeiicTBue pas-
BUTHUIO KOMIIETEHLUH B OEIOPYCCKOM BBICIIEM
o0pa3oBaHMN», MOKa3ajl HU3KHE IMOKa3aTeld IO
BJIQJICHUIO CIEIYIOIIUMU KOMIIETEHIIMSIMH: CIIO-
COOHOCTbh BJIOXHOBJISITh JAPYTUX, CIIOCOOHOCTD
MPUHUMATh PEIIUTEIbHBIE IEHCTBUS B YCIOBUSAX
HEOTIPENIEJICHHOCTH, CIOCOOHOCTh A(PPEKTUBHO
pacnpenensaTh BpeMs (TaiiM-MEHEIKMEHT), CIO-
COOHOCTh HCIIOJIb30BaTh HMH()OPMALMOHHO-KOM-
MYHHMKAIIMOHHBIE TEXHOJOTHH, CIIOCOOHOCTh K
paboTe B KOMaH/Ie.

He cekper, 4to Hepenku ciay4yau Mpemnoa-
HECEHHUsl CTYyJCHTaM YCTapeBLIMX UACH U METOo-
muk. ComepaHHe MHOTHX yYEOHBIX MpOrpamw,
MJ1aHOB OBIBAET OTCTaeT OT TPeOOBaHU BpeMme-
Hu. [IpenonaBarens BO MHOTOM caM yCTaHaBIIU-
BaeT KAXYIIUHCS €My HEOOXOIUMBIM YpPOBEHb
TpeOOBaHMI K COIEp:KaHUIO MPOTrpamMMbl Kypca,
caM HEIMOCPEICTBEHHO BeleT y4eOHBIA MpoIecc
(mepenaer 3HAHUSA) U CaM K€ KOHTPOJIUPYET
pe3ynbTaThl CBOETO TpyAda M TpyAa CTYIACHTOB.
Yacto IIIIC orpaHuurBaeTr CBOM YCWJIHS JIMILb
nepenayeil CTyJeHTaMm TOro, 4To caMm KOrJa-To
3HaJ, a HE TOTO, YTO JACHCTBUTEIBHO MPUTOAUTCS
OyIyluIMM MOJIOABIM CIIEHUAINCTaM Ha HX pa-
O6ounx mectax. Takas cuctema BBI3BIBACT 3aBU-
CHUMOCTb CTY/JICHTOB OT T€X B3IVISZI0OB HA IPEIMET,
KOTOPBIX MPHUIEPKUBACTCS WX TpenojaBareib,
MPOBOIMPYET Y CTYIEHTOB KEJIaHHE HE CTOJIHKO
BBIYYHUTb, CKOJIBKO MOHPABUTCS MPENOAABATEINIO,
Ype3MEepHO YCHIIUBACT CyOBEKTHBHBIA TMOAXOA
K OLEHKE 3HaHuWW. Bce 3TO B KOHEYHOM HTOTE
CHIDKAET KaueCTBO IMOATOTOBKH B YUPEKICHUSAX
BbIciIero oOpa3oBanus. [IpencraBisiercst dro,
OJIHAM M3 TMYTEH JEUCTBUTEIBHOTO pedopMupo-
BaHUSl OpraHU3alMi YKOHOMHUYECKOTO 0OpazoBa-
HUS SBIISIETCS BHEIPEHHUE apOUTpPaKHOW CUCTe-
MBI: TIpOeCccCOop COBMECTHO C MPEACTABUTEISIMU
3aKa3uMKOB KaJIpOB 3a/1a€T YPOBEHb TPeOOBaHMI




K y4eOHOMY MpoOIlecCy, IOIEHT pa3padaTbiBacT
y4eOHYyI0 Tporpammy C BbIOOpOM (OpM 3aHs-
tuil, YCP u apyrux oOsi3aTeNbHBIX MMapamMeTpoB
[porpamMMbl 110 CBOEMY YCMOTPEHUIO, T.€. 3aHU-
MaeTcst COOCTBEHHO 0OydeHHneM. A c/1aBaTh dK3a-
MEH WJIM 3a4eT CTYJICHT UACT Mpodeccopy, KOoTo-
pBIii TeM cambIM OyZieT KOHTPOJIUPOBATh KaueCTBO
paboThI IOIIEHTOR.

Kakne ocHOBHbIC HampaBi€HUS pPa3BUTHUS
BUII BugsiTCs B 3110XY 3JIEKTPOHHOM SKOHOMUKH ?

1.B cBs3u ¢ u30paHHBIM TOCYAapCTBOM
nyreM uHTerpauuu Poccum u PecnyOnuku be-
Japych BUAUTCS MEPCIEKTUBHBIM U3bICKATh BO3-
MOXXHOCTh K BerymuieHuto BUII B koHcopunym
«Poccuiicko-benopycckuil yHUBEpCUTETCKHUI CO-
103 "BMECTE"». Tako#i koHCOpIyM ObUT CO3-
nan B Mapte 2023 r. UuuimaTuBa HamnpaBjieHa Ha
dbopmMupoBaHUE €IMHOTO HaydyHO-00pa3oBaTelb-
HOTO MPOCTPAHCTBA W pPa3BUTHE MOJIOAEKHON
MOJUTHKU B YHHBEPCUTETAX uYepe3 pacIIupeHHe
MEKBY30BCKOI'O CETEBOIO B3aUMOJEHCTBHUS.

2. Buenpenue UCTaHIMOHHOW  (OpPMBI
MOJTy4yeHUs] 00pa3oBaHUs, a TaKkKe CMEIIAHHOTO
(dhopmara oOydeHHsI C HMCIONH30BAHUEM JUCTaH-
IIMOHHBIX 00pa3oBaTelbHBIX TexHoiorui. Cor-
JJACHO MPOTPaMMBbl COLMAJIBHO-3KOHOMHUYECKOTO
pa3Butus PecniyOnuku benapycs Ha 2021-2025 rr.
VICNbHBIN BeC ydpexkaeHud oOpa3zoBaHHs, pea-
JU3YIOIIUX TPOrpaMMbl TMOBBIIIEHUST KBaIU(puU-
Kalliu PYKOBOASIIUX PaOOTHUKOB M CHEIHAUC-
TOB B JUCTAHIIMOHHOW (opme moirydeHus odpa-
3oBaHus B 2025 rony pocturset 50 IpOLEHTOB.

3. Peanuzanusi coBMeCTHBIX 00pa30BaTelib-
HBIX TPOTrpamMM uepe3 4ieHCTBO B CeTeBOM co00-
HIECTBE BY30B U paboToaaTeseld, CO3AaHHOM IPH
CIIGI'DY, B cocTraB KOTOPOTO BXOIAT TPUILAThH
BoceMb BY3o0B u paboronmarenu u3z ApmeHuw,
BemukoOpuranun, Benrpun, Utanuu, Mcnanuwy,
Keipreizcrana, Jluteel, Monronuu, Ilonbmm,
[Mopryranuu, Pecnybnuku benapycs, Poccum,
V36ekucrtana, @paniuu 1 Yexuu u 4IeHOM KOTO-
poro ¢ 2022 rona siBisiercst BUILL

4. MonepHuzanus CyIIeCTBYIOIUX y4eO-
HBIX MPOTPaMM CHELHAIbLHOCTEH IyTeM BBeJe-
Hust TeM 1o ucnonb3zoBanuto UKT mpeamerHoi
obmactu. lllupe npuBnekarh NPaKTUKOB IS UTe-
HUSl JIEKUUH y 0Oy4aromuxcsi CTaplIuX KypCOB
0 IpeaMeTaM CIeUUaIbHOCTH.

5.3anmyck  o0Opa3oBaTelIbHOTO  IPOEKTa
«BUII-mkone»: yHUBEpCUTETCKUE CyOOOTHI, CyO-
OOTHHE LIKOJIBI U T.J.

6. PazButne momosHUTEIHLHOTO 00pa3zoBa-
HUSl B3pOCIbIX. B "yacTHOCTH, pacuimpeHue Ham-
paBiieHUH 00pa3oBaTeIbHBIX KYypCOB IJISl JIUIL
crapiie 55 JeT, BHEIPEHUE COBPEMEHHBIX IPOr-
pamMM oOydeHust B cepe OmzHec oOpa3oBaHUS,
MOJATOTOBKA W TEPENOArOTOBKH PYKOBOISIIUX
KaJIpOB HOBOM (popmaruu, pazpaboTka mporpamm

MOBBILICHUS KBATHU(PHUKAIIIH Y5KOHOMHUCTOB, FOPUC-
ToB «VHpOpMALIMOHHBIE TEXHOJOTMH B IMPO-
(heccroHaNBHON ACATENBPHOCTH OpPUCTa (IKOHO-
MucTa)», «HasioroBsle mpoBepKH U pazpelicHue
HAJIOTOBBIX cropoBy», «lIpaBo (sKoHOMHMKA) Ha
AHIIIUMCKOMY, «JleJIoBbIe MeperoBophl: IPaBOBHIC
CTpaTerumn» u apyTue.

B 3akiioueHue XouyeTcsi PEKOMEH]I0BATh
npenogasaressiMm U pykosoactBy BUII mmpe uc-
MOJIb30BaTh COLMAIbHBIE CETH JUIsl TPOJBHIKE-
Hus 1 nonynspuzauuu BUIT B o6pa3oBatenbHOi

cpezne.

ITPABABBISA IOMHIKI
SIK IIEPIHAKPBIHIIBI ITA T'TCTOPBII
®APMIPABAHHSI ITPABABOM
CICTOMBbI BEJIAPYCI

A.A. Cyma, Kano. Kyibmypanozii

BIII — Yuieepcimam npaea i cayvisanvHa-inghap-
MAUBLIHBIX MIXHAN02IH

2. Minck, Pacnyonixa benapyco

BeiByusHHE TiCTOpBII TpaBa  3'syiseriia
BAXHBIM aCIIeKTaM ayKalpli 1 KyIBTYpBL, 60
JlasBaiie pasymenb BBITOKI 1 pa3Bluue paBaBoi
CICTAMBI, siKas 3'syiseliia acHOBail rpamajackara
Ty 1 parysroe aHOCIHBI TaMIXK JIFOA3bMI 1 13sIp-
JKaBail.

I[TeprranayarkoBa mnpasa y3HiKasa sk HaOop
3BbIYAsy 1 MpaBUl MaBON3iH, sKisA (apmaBamics
najyac 3HOCIH JIFO/3e. 3 1sraM Jacy mpasa cTa-
7a ymapaakoysaiia i gapmaiizasamia, 1 3'sBiji-
Csl TIEPIIbIsS 3aKOHBI 1 FOPBIIBIYHBIA JTaKyMEHTHI.
BriByusHHE TricTOpHIi IIpaBa ja3Bajsie 3pa3yMellb,
SIK TATHIS MPAIAChl a10BIBAIICS, KISl MPBIHIIBIIEI
1 KalmToYHacIl Jishkalli ¥ aCHOBE TPaBaBOM CiCT?-
MBI PO3HBIX JMOX.

AKpaMmsi Taro, BBIByYSHHE TiCTOPBII NpaBa
Jaramarae 3pasyMellb, SKis MaMBUIK Oburl Ja-
MyIIYaHbl ¥ MIHYJIBIM 1 SIKiSl YPOKI MOXKHA aTpbl-
Mallb 3 I'3ThIX naMmbuiak. ['9Ta mas3Banse masoer-
HYLb MayTap>HHS MaMblIak y OyaydblHi 1 CTBa-
PHILb OOJBIT JaCKAaHAIYIO 1 CIIPABSITIBYIO TIpaBa-
BYIO CICT3MY.

BeiByusHHE ricTophli IpaBa Takcama Ja-
namarae 3pasyMellb, sIK IPaBaBblsi IHCTBITYTHI 1
nparpcbl y3aeMa3eiHIvaronb 3 1HIIBIMI acTeK-
TaMi rpaMajickara *bIIIs, TaKiMi K SKaHOMIKa,
HaJliThlKa, KyJabTypa 1 TOXHajorii. ['ata naspamnse
cTBapanb OO0JbIl 3(QEKTHIYHBIA 1 aJanTbIyHBIS
NpaBaBblsi CICTAOMBI, SKisI MOTYIb aJlaBsallb
3MEHJIIBBIM YMOBaM 1 marp30am rpamaJicTBa.

Haposmie, BBIByusHHE TICTOpBII IpaBa
351yn;1euua Ba)XHBIM aclekraM (papmaBaHHs Ipa-
MaJI3siHCKai 119HTHIYHACI 1 PasyMEHH HAUbLA-
HaJlbHal KynbTypbl. IlpaBa 3'aynserniia aaHeIM
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3 aCHOYHBIX 3JIEMEHTay HallbITHAJIbHAW 1J9H-
TBIYHACIN 1 BBIBYUSHHE A0 TiCTOpHIi J1ariamMarae
3pasymellb 1 allaHilb HAUBITHAIBHBIS TPaAbIIbIi
1 KalToyHacI.

Takim YbIHAM, BBIByYdHHE FiCTOpri npaBa
3'yIACIIA BAKHBIM ACIIEKTAM ayKallbli i Kylb-
TYpHI, SIKO€ Ja3Bajisie pa3yMellb BBHITOKI 1 pa3Bill-
n€ mMpaBaBOM CICTAMBI, Na30Aranb MaMbUIaK
M1Hynara cTBapaib 00sbII d()EKThIYHBIS 1 aaar-
TBIYHBIS [PaBaBbls CICTOMBI, (hapmipasanb rpa-
MaJI3HCKYI0 IIPHTBIYHACIL 1 Pa3yMEHHE Hallblsi-
HaJIbHAW KYJIbTYPBI.

VY TIIThIM KaHTAKCIE BBIKIIOUHYIO 3HAY-
HacIlb HaObIBae 3BapoOT JAacienyblkay Ja BbIKa-
pBICTAHHSI TEPUIAKPBIHIL, SKi ICTOTHA amayHsie
TpaJplILBIMHYIO JJIs MpaBa3Haylay mnpamy 3 mnas-
HEHIIBIMI MIepaBbIIaHHAMI IOPBIABIYHBIX KPBIHIIL.

[lepmakppiHillbl — I3Ta KPBIHIIBI iHpap-
Mallpli, sIKisi ObUII CTBOpaHBI Maayac JOCIeIHA-
ra Tepbisiay 1 3MSIIYaolb IeplIanadyaTKOBbII
Jaa3eHbld a0 maasesx, JIOA3AX, KYIbTYphl 1 rpa-
MaJCKIX Tmpamdcax. [DThIsl KpBIHIIB MOTYIb
OBIIb y PO3HBIX (hapMaTax, TakixX SK JaKyMEHTBI,
JCTHI, 13EHHIKI, KapuiHbl, (atarpadii, apTadak-
THI 1 L.1I.

Ponst mepiakpbIHill y TiCTapbIYHBIX Jacie-
JABaHHAX 3aKjroyaelia Yy TbIM, INTO SHBI Ma-
JAIOLb TICTOpBIKAM IepIlanavyaTkoBbIA J1aj3e-
HBIS, SIKiST MOTYIIb OBIIb CKapbICTaHBI JUIsI aHAJi-
3y 1 IHTAPIPATALbIi MIHYJBIX Mag3ei 1 mpardcay.
SIHBI Takcama Ja3BaJIAIONb JACIEIUbIKaM aTphl-
Malp OOJbII JakiagHae YsyjaeHHe ad ThIM, sK
JON31 KBTI, AyMadi 1 y3aeMaa3endHivyan ¥ MiHy-
aeiM. BajkHa aj3Haubllb, IITO MEPIIAKPHIHILIBI
MOTYIIb OBIIb CXiJBHBIS JIa TIAMBLIAK 1 CKaXKdH-
HSY, TaMy iX HeaOXo/Ha aHaji3aBallb 3 JarnaMmo-
raif KpbIThIYHAra MaJbIXOAy 1 CymacTayisib 3
IHIIBIMI KpBIHILAMI.

BrikapbicTaHHe TEpIIAKPBIHIL —Takcama
Ja3Bajisie JacieqyblkaM CTBapallb HOBBIS TIOPHIL
1 TINOTAI3bI, SIKiA MOTYLb OBIllb MpaBepaHbl 1
TalBep/KAHbI a00 aOBeprHyTHI HA aCHOBE Ja/1ar-
KOBBIX KPBIHII 1 JaciefaBaHHsAy. AKpaMs Taro,
NEPIIAKPBIHINBI  MOTYIb JallaMardbl JIacies-
YBIKAM 3pasyMellb, fKis (akTapsl YIUTbIBaI Ha
MIHYJIBIS Taj3el 1 MpaudChl 1 SIK SHBI MOTYIb
OBIIb CKapbICTaHbI JJIsl TIparHa3zaBaHHs OymTydbIX
naa3ei 1 TOHIPHIBIN.

VY 1pnbM, NeplakpbiHilbl IFPaolb Bax-
HYIO POJIIO ¥ TICTapbIUHBIX JacielaBaHHSX, Ma-
JIAI0Ybl JTaciiequbIKaM TepIIanayaTKoBbIs Jaja3e-
HBISI a0 MIHYJNBIX TMaf3esx, JIOA3SMX 1 Mparpcax,
SIKiST MOTYIIb OBIIb CKApBICTAHBI JIJISI CTBAPIHHS
HOBBIX TIOPBIH 1 TiMOTI3, a TaKcama JJIsi aHaJizy
1 IHTApIpITALIbIl MiHYJIATA.

Ane 15 yaro ricTopbIKaM Ipasa 3BsipTall-
11a Ja Hermacpa3/iHara aHaii3y MepIIaKpbIHil, Kai
Oompmacip 3 iX y JajdedmbsiM ObUTl amyOmika-
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BaHBIA ¥ PO3HBIX 300pHIKAX 1 3BOJIaX IMPaBaBBIX
aktay. TeiM 0OJbII, MITO Tpana 3 MepIIaKpbIHi-
1aMi BbIMarae HeaOXOJIHACIII 3BapoOTy Ja cTapa-
JaYHIX JTaKyMEHTay, sIKis HApOIKa 3HAXOI3SIIa
nanéka 3a Me)kaMi Hallail KpaiHbl, HallicaHbld Ha
CTapaXKbITHBIX MOBAaX 1 CKJIQJAAHbBIM JUIS YbITAHHS
CyyacHikay mpbipTam.

VY nan3eHbIM MaraIpbisiie Mbl macrpadyem
TI3ICHA TMepaliyublllb ACHOYHBIS MAJCTaBbI 1 Ie-
paBari, sKisi TICTOPBIKI IIpaBa aTphIMIIIBAIONb A
3BapoOTy Ja MEepIIaKpbIHil. TakiM YblHaM, 3BapOT
Jla TIepIIAKPbIHII Ja3Bajse:

1) 3acBeubIlb KaHKPITHBIMI TIpbIKIazaMi
3 MIHYJBIX CTaroAj3sly CTapa)XXbITHACIb IMpaBa-
BO KyJIBTYypbI Ha 3eMiisix benapyci;

2) packpblllb a5 csibe Oaramie 1 pasHa-
cTaliHaclb MpaBaBOW CHAJYbIHBI HAIIBIX MPOJ-
Kay;

3) 3anoyHIIb JaKyHBI ¥ TICTOpPbI IPaBaBOi
KYJIBTYpBI CBailro Hapo/a;

4) nepaaosenb iCHYIOUbIS CTAPAIaThIbI 1
coporryaHae 6a4aHHe TICTOPBI pa3Billlid MpaBa-
BOM KYJBTYPBI;

5) 3amayHiNNA 11 YCYMHINNA ¥ planbHaCI
MpaBaBora IMOMHIKa, Mabayblllh Sr0 apbIriHaJb-
HYy10 (opmy;

6) BizyasizaBallb BaKHCHIIBIS Tag3ei am-
YbIHHAH TICTOPBIL;

7) acoHCaBallb TICTOPBIIO A3sipKayHara Oy-
nayHinTBa 1 (apmipaBaHHS KaHCTHITYLbIIHAra
3aKaHa/aycTBa Halail AWYbIHBI;

8) ma3Haémila 3 MpaBaBbIM MMOMHIKaM Ha
apbITiHalIbHAN MOBE 1 ¥ Tlepakiiafax, BbI3HAUBIIb
1X MEPIIBIHCTBO;

9) anaHink  XapakTap pacrnayCropKaHHs
MpaBaBbIX Benay Ha Oerapyckix 3emuix, iX 3a-
narpabaBaHaclb y TpaMajiCTBE;

10) anaHine MeXbl pacnayCropkaHHs KaH-
KpPITHBIX TMpaBaBbIX IOMHIKAy Ha Oelmapyckix
3eMJISIX;

11) amanins 1 apryMeHTaBaHa 3acBEIUbIIb
VIUIBIY aifuybIHHAra MpaBa Ha 3aMEXKHBIS KpaiHbI 1
IHIITBISI HAPOJIBI;

12) 3acBenublllb BBICOKI Y3pOBEHb IpaBa-
BOI KynbTypbl benapyci;

13) aGarynpHilp 3BECTKI Ipa paHEUIbIs
3BOJIbI 3aKOHAY;

14) BbicBeTIIiLb a0CTaBIHBI MAPBIXTOVKI 1
MPBIHSII PAaBaBbIX aKkTay;

15) BBIsIBiLIb IPHTPHI 30ipaHHsl, 3aXaBaHHS 1
BBIKapbICTAHHS [IPaBaBbIX MOMHIKaY;

16) BBIBYUBILIb TICTOPBIIO FOPBIIBIYHAN aTy-
Kaupl ¥ bemapyci;

17) nacnenaBaiib ricTOPbBIIO aCOOHBIX PITié-
Hay Ipa3 acBATICHHE FOPBIABIYHBIX JaKyMeHTay
MsICIIOBara 3HaYdHHS,

18) acpHCcaBanp  XapakTap ACTIThIYHAra
acdapMIIeHHS IOMHIKaY MpaBaBOW KyJIbTYpHI;




19) 3naiicui mely s MiKHapoaHara cy-
MPALOYHILTBA MPbI BBIBYYIHHI AlUBIHHBIX Ipa-
BaBbIX TOMHIKAY Y 3aMeXHBIX 300pax;

20) 3a0scmeybllb HaBI3HY Y TiCTOpBIKA-
MIpaBaBbIX JlaciieJaBaHHSIX.

KOXHBI 3 TpBIBEJ3CHBIX IMyHKTAy MOXKa
ObIIb 19TANEBA PACKPEITEI i TAIBEP/DKAHDI IMAT-
JiKiMI TpbIKIazami. Ajne ¥ 1pIbIM HeabxoaHa
3pabillb BHICHOBY Ipa BBIKJIIOUHYIO 3HAYyHACIb
BBIBYUDOHHS TEPIIAKPBIHII] TpPbl paBsI3eHHI
riCTOpbIKa-MpaBaBbIX JacielaBaHHsY.

[TagcymoyBatoubl, MOXKHa CKasallb, IITO
BBIBYYIHHE CTAPAKBITHBIX MOMHIKay TpaBa Mae
HEKaJbKi Ba)KHBIX aCIIEKTay.

Ticmaperunvr acnexkm: CTapaxXbITHBIS IOM-
HIKI IpaBa 3'sSyJsI011a Ca{dblHall HALIBIX MPOJI-
Kay 1 Ja3Bajsionb HaM 3pasyMellb, K (hapmaBa-
JIacst IPaBaBOE MBICIICHHE 1 SIKisT IPBIHIIBITIBI OBLITI
BaXHBIMI JIJIS1 HAlIBIX ManspiaHikay. BeiByusHHE
TiCTOpBIl TIpaBa jAamamarae JIenl pa3yMelb Cy-
yacHae 3aKaHaJlayCTBa i SIT0 aCHOBBHI.

Kynomypuot acnexm: CTapaXbITHBISI TIOM-
HIKI MpaBa aJUIIOCTPOYBAIOLb KYJIBTYpPHBIS 1 Ha-
HBITHATBHBIST acadiiBacii TpaMajCKiX CyIOJb-

HACIIeH, y sIKiX SiHbI ObUTI CTBOpaHbl. BBIByusHHE
IATHIX TIOMHIKAY Ja3Bajisie JISM pa3yMelb Kyllb-
Typy 1 Tpabllbli PO3HBIX Haponay 1 mambipaib
CBOM Kpyrarisij.

Ilpasaevl acnexm: BpIBy4ysHHE CTapaKbIT-
HBIX MOMHIKAay IpaBa Ja3Bajsie pasyMellb, SKis
MPBIHIBIE 1 HOPMBI ObUTI Ba)KHBIMI JJIsl Tpa-
MaJICTBaYy Y MiHyJIbIM 1 SIK SHBI MOTYIIb OBIIb
YXKBITBISL § CydacHail IpaBaBoii mpacTopel. I'ota
Jlaramarae paspiBallb IPaBaByi0 HABYKY 1 Mpak-
TBHIKY, @ TaKCaMa CTBapallb HOBBIS 3aKOHBI 1 HOP-
MBI Ha aCHOBE J0CBE/Y Marsp3/IHIX MaKaJIeHHSY.

Dinacoghcki acnexm: BvIByusHHE cTapa-
JKBITHBIX TOMHIKAy TpaBa Ja3Bajisie pasyMellb
¢binacodpckis 1 MapalbHbISI TMPBIHLBINGL, SKis
7T ¥ acHOBY MpaBaBoM cicTAMbl. ['3Ta mama-
Marae pas3BiBallb MBICJIEHHE 1 pa3yMEHHE SThIY-
HBIX TPBIHIIBINAY, SIKif MaBIHHBI JISHKALb Y aCHO-
BE 1000 MpaBaBoOW CiCTIMEI.

VY LPNBIM BBIBYYIHHE CTApPaXBITHBIX MOM-
HiKay mpaBa 3'Ayigenia BaXHBIM >JIEMEHTaM
pa3Billg MpaBaBOM HaBYKi 1 MPAKTBIKI, a TaKca-
Ma KyJIbTypHara i ricTapbluHara pasBills Tpa-
MaJICTBa ¥ LI2JIBIM.
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TE3UCHI JOKJAJIOB
YUACTHUKOB 3ACEJIAHUAN
TEMATUUYECKUX CEKLIU

CEKLIUS Ne 1

TEOPUA U UCTOPUSA ITPABA.
KOHCTUTYHUOHHOE ITPABO.
AJIMUHUCTPATUBHOE ITPABO

OCOBEHHOCTHU JEATEJIBHOCTH
KOHCTUTYIIMUOHHOI'O CYJA
PECIIYBJIMKHU KA3AXCTAH B CBETE
HOBBIX KOHCTUTYIUOHHBIX
PE®OPM

M.b. bakmuioekos
Alikhan Bokeikhan University
2. Cemeit, Pecnyonuxa Kazaxcman

B 2022 rony B Pecniy6iuke Kazaxcran (ma-
nee — PK) nponum KOHCTUTYIIMOHHBIE PePOPMEI.
8 mions 2022 roga myTeM BcEeHapomaHOTO pede-
perayma u 17 cerrsopst 2022 rona uepes [lapima-
MEHT OBLJIM BHECEHbI M3MEHEHHS M JIOTIOJHEHHS
B Koncrurymuto Pecrryonmku Kazaxcran, peopra-
HU30BaHbl MOJHOMOYHS BeTBel BiacTH. OnHO 13
ATUX W3MEHEHUH MOBIEKIIO 32 COOON M3MEHEHHS
U B JIEATEIbHOCTU OpraHa KOHCTUTYLMOHHOTIO
KOHTPOJISl. DTO OBUIN MEPBI, HAaIlpaBJICHHBIE HA pe-
KOHCTPYKIIMIO CHCTEMBI T'OCYIapCTBEHHOH Biac-
TH M yCWJICHHE MeXaHHW3Ma KOHTpOJs OanaHca
MEXIy HUMH, 3aIIUTYy MpaB M CBOOOJ UelIOBe-
Ka, YKpEIUIEHWE KOHCTUTYLMOHAIu3Ma B TOCy-
JIapCTBE.

B pesynerate pedopmsr KoHcTHUTyIIHOH-
HBII COBET OBLT peoOpazoBaH B KoHCTUTYIIHOH-
ueiii Cyn. Ilpencenarens cyna Haznavaercs [Ipe-
3uneHToM c coracus Cenara. KOHCTUTYITMOHHBIN
Cyn coctout u3 11 wieHoB, BKItOUasi mpejcesa-
tend. Ilarepo u3 Hux HazHavyarorcs lIpesunen-
ToM, Tpoe — CeHaroM u Tpoe — Maxxuaucom.
Cynpu Ha3HAYAIOTCS TOJIBKO OJIMH Pa3 B § JIET.

Koncturyunonunsiit  Cyn, Kak BaKHBIN
MHCTUTYT B TOCYyJapcTBe, 00ECIeYrBaeT BEPXO-
BeHCTBO M 3amuty KoHcrtutynuu. OnpeneneHue
ero mpasoBoro craryca B Koncruryuun Pec-
nyonmuky KazaxcTtaH OTHOCHT €ro K CHernuaiib-
HBIM opranuzanusaM. OH He BXOIUT B COCTaB 3aKo0-
HOJaTeIbHON, HCITOTHUTEIILHOM, Cy/IeOHON BIac-
TH U 00ecredyrnBaeT B3aMMOOTHOLIEHUS MEXIy
BETBAMU BiacTH. [IpoBepka MM KOHCTUTYLIMOH-
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HOCTH 33aKOHOB W 3aKOHHOCTH BBIOOPOB O3Ha-
YaeT, YTO €ro pelleHus SBISIOTCS 00s3aTeNbHbI-
MU, OKOHYATEIbHBIMH M HE MOJUIeXKAT 00XKaI0Ba-
Huro [1], a caMOCTOATEILHOCTD [2] NeSITEIHPHOCTH
MOKa3bIBAET €r0 YHUKAIFHOCTh B CUCTEME BIIACTH.
B mHacrosimiee Bpemsi Ha BHOBH 0Opa30BaHHBIM
Konctutynnonusiit Cy BO3710KEHBI BAKHBIE Me-
POIIPUATHS TOCYIApCTBa U OOJBIINE 3aa4H, BbI-
TEKaIoIKe U3 3alPOCOB OOIIECTBA U IPaXKIaH.

OnHUM W3 TJIaBHBIX HOBIIECTB SIBIISETCS
BKIIIOUCHHE TpakAaH, [eHepalbHOTO IMPOKYpO-
pa ¥ YIOJIHOMOYEHHOTO I10 MPaBaM YeJOBEKa B
YHUCIIO CYyOBEKTOB, OOPAMIAIOIIXCS C 3asIBIICHUEM
0 KOHCTUTYILIHOHHOCTH 3aKOHOB B COOTBETCTBHHU
co crarbeit 72 3akona o Koncrurynuonnom Cyne
PecniyOmukn Kazaxcran. DTo yBelIMYMBAeT Ko-
JUYECTBO CYOBEKTOB, OOpAIIAIONIMX BHUMaHHUE
Ha KOHCTUTYLMOHHOCTH 3aKOHOB B OOILIECTBE, U
CO3JaeT MOJIOKUTENbHYI0 KOHKypeHIInIo. B gacT-
HOCTH, TpaXkJaHe HMEIOT BO3MOXKHOCTH HEIO-
CPEACTBEHHO 3aIlUIIaTh CBOM MpaBa U CBOOOBI,
NPOBEPSETCS KOHCTUTYIIMOHHOCTh HOPM, IPOTH-
BOpeUaIuX MPUHINIAM OCHOBHOTO 3aKOHa. JTo,
B CBOIO OY€pE/Ib, YCHIUT TPEOOBAHUS K KAYECTBY
JeSITeIbHOCTH TPAaBOOXPAHUTEIBHBIX OPTraHOB,
CYIIOB U TIPOKypaTypbl co cTOpoHbl KoHcTHTy-
muoHHoro Cyna, TOJIOKUTEIBHO CKaKeTCsl Ha
3aKOHOTBOPUYECKOW NESATEIBHOCTH JACMyTaToOB MU
NPaBUTENHCTBA.

C 1 auBapsa 2023 rona B KoHcTuTy1mon-
el Cyn moctynmwio Oomee 800 oOpamieHwmit
rpaxaaH. JTO CBHIETEIbCTBYET 00 aKTHBHOCTH
rpaXkJaH OTHOCHUTEIBHO KOHCTUTYLIMOHHOCTH TI0-
JIO)KEHUH cofiep KaHUsI HOPMAaTUBHBIX ITPABOBBIX
akToB. Ho 90% n3 HUX OBUIM BO3BpAIlEHBI U3-32
HecoOMoeHnsl TpeOOBaHMl O Tojade 3asBlie-
HUI ¥ HECOOTBETCTBHS I[EJTH KOHCTHUTYIIMOHHOTO
cnopa. B Hacrosmiee Bpems MpHu pacCMOTPEHHU
oOpaieHuil TpakIaH yka3aHHas HOpMa CT. 45,
IyHKTa 2 «00KaJIOBaHWE TOAAETCS HE IO3HEe
OJTHOTO TOZA TIOCJIEe MPHUHATHS CyAeOHOTro akTa,
MPEAYCMOTPEHHOTO TOAIMYHKTOM 1) HACTOSIIEro




MyHKTa» BBI3BIBAIOT BONPOCHI Y TPakJIaH M Ipa-
BOOXpaHUTeNEeH. DTO CBSA3aHO C TEM, UTO MpodIe-
MBI TPaKJaH C CyACOHBIMHU PEUICHUSIMH OOJIbIIIe
1 roma ocTaroTcs 3a paMKaMU KOHCTHTYIIHOHHOTO
npaBocyaus (MIPOU3BOACTBA), @ 3TO CHUXKAET CO-
Jiep>)KaHue TPHUHIIMIIOB IPaBOBOTO TrOCyAapcTBa
W TPUHIUIOB 3alUTHl MpaB Tpaxnaad. [IpaBo
rpaxJIaHruHa JOJDKHO B TIOJHOM MEpEe HCIOB30-
BaTh Bce AP(QEKTHUBHBIC BO3MOKHOCTH U METOJIBI,
MpeayCMOTPEHHBIE 3akOHOM. [lo3ToMy MOXKHO
CKa3aTh, YTO €r0 OIPaHUYECHHUE CPOKOM JCHCTBHS
YKa3aHHOTO 3aKOHa SIBJIETCS JIMILIB MEPOH, Mpe-
MPUHATON 3aKOHOJATENIEM C TOUKH 3PEHUs IOpH-
JIUYEeCKOM TEXHUKU. ITO SIBISETCS MNPUUYMHOU
OTCTpaHEeHHs] TPaXJIaH OT KOHCTUTYLMOHHOTO
MPaBOCYAMS IO BOIPOCAM, HE YKJIaAbIBAIOIIHMCS
B CPOKH, YCTAaHOBJIEHHBIE YKa3aHHBIM 3aKOHOM.

Bormpocsl, cBsi3aHHbIE C JTaHHOH HOPMOM,
BCTpEYalOTCsl B 3aKOHOJATENbCTBE bemapycu u
Poccun. «BHecenne WHHUIIMATHBHBIX oOOparie-
HUH, TPEAyCMOTPEHHBIX YAaCThIO MEPBOH Hac-
TOSAIIEH CTaTbu, BO3MOXHO, €CJIM CO JTHS BCTYII-
JICHUSI B CHJIYy COOTBETCTBYIOIIETO PELICHHs TO-
CYIapCTBEHHOTO OpraHa WM [OCTaHOBJICHHS
cyda oOIed FOPHUCIUKIIMU TPOILIo He Oojee
onnoro roga». B cT. 97 ®K3 «O Koucrurynu-
onHoM Cyne Poccuiickoit denepanum» MyHKT 2)
YKa3aHO, YTO 3aKOH MPHUMEHUM B KOHKPETHOM
Jiesie, pacCMOTPEHHE KOTOPOT'o 3aBEPIICHO B CYIE,
P 3TOM >kajoba JOKHA OBITH MOJaHa B CPOK
HE TO37HEeE OJHOTr0 rofia MOoCJieé PacCMOTPEHHS
nena B cyne» [3].

B uenom pannas npoGiieMa OPUBOAUT K
OTPaHMYEHUIO0 TAaKUX KOHCTUTYLIMOHHBIX NpPHUH-
LIUIIOB, KaK BO3MOXXHOCTb OOpaIlleHHs TpakaaH
B CyJ 1O JI0OOMY CIOPY U pa3pelieHue CIOpOB
MO CIIpaBeIMBOCTU. B TO ke Bpemsi CpOK KOHC-
TUTYLIMOHHOTO 00aJIOBaHMs BBI3bIBAET CIIOPBI,
IIOCKOJIBKY OH He IpeaycMoTpeH Koncrurynuei.
C oxHolt cTOpPOHBI, YPPEKTUBHO OrpaHUUYCHUE
CpOKa ToJIauM >KaJIo0 B OpraHu3ainio cyacOHON
BJIACTU M COKpAIEHHUE PacXojioB, C APYroil cTo-
POHBI, CUUTAETCs HELEeIeCOOOpa3HbIM OrpaHU-
yeHue cpoka (popmanbHbie TpeOOBaHNUS) MOAAYN
KanoO B Cllydasx HapylIeHHUs TpaB 4YeslOBeKa.
DTO IPOTUBOPEUYUT COLMAIIBHON CIpPaBEIJIMBOC-
TH U UeIH JAeATe’dbHocTH KOHCTUTYLIHMOHHOTO
Cyna. OrpanuyeHue oOpamieHuss K KOHCTHUTY-
LMOHHOMY TPABOCYIHUIO IO JejlaM O HapyIICHUH
MpaB YesloBeKa CPOKOM oOpateHus (hopMaibHbI-
MU TpeOOBaHUSMHU) MPUBOIUT K HAPYLICHHUIO 3a-
KOHHOCTH [4, c. 154].
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UCTOPUA KOHCTUTYLIUHN
PECIIYBJIUKU BEJAPYCb

H.IO. banw

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAYUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

Koncrutynus Pecniyonuku benapycs siBis-
eTCsl KpaeyrojibHbIM KAMHEM COBPEMEHHOM Oelto-
pycckoii rocynapcTBeHHOCTH. OHA — (yHIaMEHT
BCEX JOCTUTHYTBIX Hallled CTpaHOM YCIEXOB,
Ba)XKHAsl IIPaBOBasi OCHOBA, ONpeAeIAolas pas-
BUTHE FOCYIapCTBA U CIOCOOCTBYIOIIAs yKperuie-
HUIO €T0 HE3aBUCHUMOCTHU, 00€CIIEUeHNUI0 MUPHOM
1 01aronoy4yHoO KU3HU HApoa.

3HaHHE UCTOPUU Pa3pabOTKU M MPHUHATHUS
Konctutyuuu, ee comepxaHusi U coOnroaeHue
3aJI0KEHHBIX TPABOBBIX HOPM XapaKTEpHU3yeT
CTEMeHb 3PEJOCTH 00IECTBA, TOTOBHOCTh I'PaX-
JlaH y4acTBOBATh B YIIPABIIEHUU TOCYAAapPCTBOM,
OTBETCTBEHHO OTHOCHTBCA K CBOMM IIpaBaM H
o0si3aHHOCTSIM. Bee 310 kpaline BakHO AJisl pas-
BUTHUSl TPAXIAHCKOTO OOIIECTBA, MOBBIIICHUS
MPaBOBOTO CO3HAHMSI.

13




[locne mnpoBo3miamieHUs] HE3aBUCUMOCTHU
benapycu s moctpoenus 0ojiee COBEPIICHHOM
MPaBOBOM CHUCTEMbI OBLT HEOOXOAUM HOBBIN
OcHOBHOI 3akoH TrocyaapcTBa, MOTPEOHOCTH B
KOTOPOM BO3HMKJIA B CBSI3U C NMPOUCXOIUBIIMMHU
B 00IIECTBE COIUAIBHO-3KOHOMUYECKIUMH, MOJTHU-
TUYECKUMU TIepEMEHaMH.

Ucropust noaroroku u npussatus Koncru-
tyuun Pecnybnuku benapycs 1994 r. 3acmyxu-
BaeT ocoOoro BHuMaHuA. B wurone 1990 roga
ObUIO PUHATO pelieHue o cozganuu KoHctury-
IIMOHHON KOMHCCHUH, BO3IIaBmi Kotopyto [Ipen-
cenarens BepxoBHoro Cosera BCCP Huxonait
HBanoBuu JlemenTeii. B cocTaB kKoMHUCCHHI BOIILTH
61 nemytar u 13 cnennanarcToB B 00JIACTH MIpaBa
(yuenble u IpakTUKH). B paMkax komuccuu pyHK-
LMOHUPOBANU JBEe pabouue rpynmbl (OAHY BO3-
miasnsi1 B. Tonuap, npyryio — B. HlonogoHoB).
bbuti moAroTOBIIEHBI aJBTEPHATUBHBIE MTPOEKTHI.
[Tocne ux MOATrOTOBKH HAa COBMECTHOM 3aCEIaHUH
pabouux rpymnm ObUIO peleHo MpeIoKuTh Bep-
xoBHOMY COBETY €AUHBINA TEKCT JOKYMEHTA.

3a OCHOBY OBLI MPHUHAT MPOEKT padoueit
TpyNIbl, KOTOPYIO BO3MIABISI 3aMECTUTENb
[Ipencenarenss BepxoBuoro Coera Bacunuit
[HonomonoB. B cocTtaBe Tpymmbsl TPYAUIHCH
['A. BacunieBuu — 3aMecTUTENb PYKOBOIUTENS
paboueii rpynmel; B.M. CeMeHKOB — 4YJIeH-KOP-
pecnonnieHT AH Pecnyonuku benapyce, nokrop
opuanyeckux Hayk; A.A. T'onoBko — nmpodeccop,
JIOKTOp topuanyeckux Hayk; B.A. KyumHckuii —
KaHIUAaT IOPUANYECKUX HAyK, COTPYIHHUK aka-
nemun MBJI; U.A. FOxo — mpodeccop, AokTop
IOpUINYECKUX HayK U apyrue [1, c. 341].

Cnenyer OTMETHUTb, UTO NPOoeKT OCHOBHO-
ro 3akoHa ObUI TOTOB yxke K cepeaune 1991 r.,
onHako padora Haa HoBoi Konctutyuwmei mpo-
JIBUTAJIaCh CJIOKHO W MEJUICHHO H3-3a2 OOpBhOBI
MOMUTHYECKUX CHJI. CHOPHBIMU OBLIH BOMPOCHI
o ¢opme mpaBieHHs (Mpe3UAEHTCKas WIH TMap-
JaMeHTapHasi pecnyOlinka), O TMOJTHOMOYHUSX U
cpoke nonmHomouuii Ilapmamenra u Ilpesunen-
Ta, 0 pabore aemnytaroB B I[lapmamente (Moryt
JU OHHM COBMEUIaTh Kakue-IMO0O (QYHKLUUHU, UX
yrcineHHocTr). Crnopsl ObUTM O TOCYdapCTBEH-
HOCTH SI3bIKOB, MECTHOM CaMOYIIPaBJI€HUH, 00be-
M€ HEKOTOPBIX COIHMAIbHO-9KOHOMHYECKHUX MPaB
(mammpumep, npaBe Ha OecruiaTHOE 0Opa3zoBaHHE,
MpaBe Ha TPYI, Ha OTAbIX), OTHOCUTEIHHO TEPPH-
TOPUATBHOTO JEJICHUS U JP.

Pa3zpaborunku KoHCTHTYIIMH COBpeMeH-
HOl benapycu OpUEHTHPOBAIMCH HA TO, 4YTO
OCHOBOHM TrocymapcTBa JOJDKEH SIBIATHCSA MOJU-
TUYECKUN TUTIOPAIN3M, JIOJKHBI YUUTBIBATHCS
MEKTIyHapOIHO-TIPaBOBbIE HOPMBI B chepe obec-
MeYeHusl MpaB venoBeka. B urTore Obul MpUHAT
KOMITPOMUCCHBIN BapUaHT: BBEJICHHE MHCTUTYTa
MPE3UJACHTCTBA C COXPAHEHHEM IIMPOKUX MOJI-
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Homounii BepxosHoro Cosera. 15 mapra 3a Bech
TekeT KOHCTUTYLIMM MPOTrosiocoBajiu MyTeM Tai-
HOTO rojiocoBanusi 236 nemyTaroB, MPOTUB — 6,
BO3JIEPKAIIUCH — 8.

Taxum 00pa3oM, HICTOPUYECKOE PEIICHUE —
MpUHATHE HOBOM KOHCTUTYHMH — COCTOSJIOCH
15 mapra 1994 1. C Tex mop 3TOT JI€Hb SIBISETCS
rOCyAapCTBEHHBIM PA3THUKOM.

3aKOHOM O TOPSAJKE BCTYIUICHHS B CHITY
Konctutyuuu e€ moamucanue ObLIO MOPYUYEHO
[Ipencenarento BepxosHoro Cosera PecnyOnuku
benapycs M.U. I'puby. D10 mpousonuio 28 map-
Ta 1994 rona B TOPKECTBEHHOW OOCTaHOBKE Ha
3acemanuu lIpesuauyma BepxoBnoro Cosera.
Konctutyuust Obuia onyOiMKkoBaHa B pecIyOiu-
kaHckux razerax 30 mapra 1994 roma u c atoro
JIHS BCTynuiIa B aeicteue [2, ¢. 410].

BerynuBmas B cuny Koncturyuus Pec-
nyonuku benapyck 3akpenumia OpueHTHpBHI 00-
LIECTBEHHOI'O Pa3BUTHs, ONPEIENINIa €ro Imnepc-
nektuBbl. Hampumep, pasznen, OCBSILEHHbBIN
JUYHOCTH, OOIIECTBY, TOCYIapCTBY, ObLI Haru-
CaH Ha OCHOBE MEXIYHAapOAHBIX JIOKYMEHTOB:
Bceobmieit nexnmapanuu mpaB denoBeka, Mex-
JTYHApOIAHOTO TaKTa O TPa)JTaHCKUX U TOJIHUTHU-
YecKuX ImpaBax, MeXIyHapoAHOro TMakra 00
HSKOHOMUYECKUX, COLHUAIbHBIX M KYJIBTYPHBIX
rpaBax.

[Ipunsitne KoHCcTUTYyLIMM — Ba)KHBIM UCTO-
puyeckuil pesynsrar. Koncrurymuss 1994 r. no
CBOCH CyTH Oblla aHTUKPU3UCHOW, OIHAKO HE
MOTJIa B TIOJTHOM Mepe 00eCHeuuTh MOCTynaresb-
HO€ U YCIIECIIHOE pa3BUTHE MOJIOAOro Oernopyc-
CKOTO TOCyAapcTBa. ITO U 00yCIOBUIIO BHECEHHE
B HEE M3MEHEHUH B MOCIIEYIOIINE TOJbI.

Heo0xoauMocTh KOHCTUTYITMOHHOH pedhop-
MbI B 1996 rony Obu1a 00ycioBiieHa HENbIM PSIIOM
00bekTHBHBIX (hakTopoB. Ha pecryOnukanckuii
pedepeHayM ObUTH BBIHECEHBI JBa MPOEKTa 00-
HoBieHHOW Konctutyumu. BompocoB, uHULMU-
poBanHbIX [Ipe3unenTom, ObLIO YETHIpE: O BHECE-
HUM U3MEHEHUM U nomnoyiHeHui B KoHctuTynuio
(npennoxennsix [Ipe3unentom); o nepenoce Jus
HeszaBrcumocTy Ha 3 HIONS; O BBEAEHUH CBOOOI-
HOM, 0e3 OrpaHUYeHUH, KyIUIU-TIPOJIAXKH 3eMeIb
CeJIbCKOXO3SIICTBEHHOTO Ha3HAa4YeHUs; 00 OTMEHe
CMEpTHOW Ka3HU. B pesynprare roaocoBaHUs
24 nos6psa 1996 r. mpoexr Koncruryuuu, npen-
noxkennwlit [Ipe3unaentom Pecnybnuku benapych
A.T". Jlykamenko, nonnepxanu 70,45% ot ob1e-
ro ymucia u3bupareneit. Hanbomnee cyiiecTBeHHbIE
W3MEHEHHUs B HOBOU pepakunu KoHCTUTy1Iuu npe-
Tepren paszzaen 4, MOCBAILICHHBIM OpraHU3alluu
JIESITEIbHOCTH BBICIIMX OPraHOB TOCYIapCTBa —
[Ipesunenra, [lapnamenra u [IpaBurenscTsa.

Ouepennbie u3MeHenuss B KoHcTutyuuio
OBUIM MPUHATHI 10 UTOTaM pedepenayma 17 ok-
Ts10ps 2004 1., MPOBEJCHHOTO TAKXKE MO MHUIIAA-




TtuBe Ilpe3uaenTa. bbbl BeIHECEH €IMHCTBEHHBIN
BOIPOC: O BO3MOYKHOCTH TNpeaocTaBieHus lna-
BE rocylapcTBa IMpaBa y4yacTBOBaTb B KaueCTBE
kanunaata B [Ipesunentsl Pecniyonuku benapych
B odepenHbIX BblOOpax IIpe3upeHta M OTMEHBI
OTpaHMYEHUI Ha KOJIMYECTBO CPOKOB Mepen3opa-
HUS Ha JIaHHYIO JOJDKHOCTB Ul OJHOIO U TOTO
e nuna. [lo utoram pedepennayma Genopycckuit
HapoJi BHOBb MOJJIEpXal NpeioxeHne [naBbl
roCy/1apcTBa.

Tema KOHCTUTYHMOHHOTO pPeQOpPMHpPOBa-
HUS, TiepeMeH d4epe3 oOHoBieHHe OCHOBHOTO
3akoHa HEOJHOKpaTHO noaHumanach [Ipesunen-
TOM Ha TNPOTSKEHUH HECKOJIBKHX IOCIEIHUX
net. Harmpumep, 7 okts16ps 2016 1., BeicTymas mne-
pen HOBBIM cocTtaBoM HarmonanbHOTO coOpaHus
Pecniyonuku benapych, A.l. Jlykamenko orme-
THJI, YTO HE UCKJIIIOYAET BO3MOKHOCTU KOPPEKTH-
poBku Koncturynuu benmapycu B cOOTBETCTBUM
¢ TpeOoBaHMSIMH BpeMeHHu. [ 0Bopmiioch 0 HEoO-
XOAUMOCTH  TE€PEPACTIPECIICHHS]  TTOJITHOMOYUI
Mexny Ilpesunenrom, IlpaBurensctBom u Ilap-
JJAMEHTOM, O CEPbE3HOM YCUIIEHUH POJIU MECTHOM
Brnactu. B coorserctBum ¢ Ykaszom Ilpesuaenra
ot 15 mapra 2021 . Ne105 Obuia co3nana Konc-
TUTYLIMOHHAs] KOMUCCHSI M YTBEPKJIEH €€ COCTaB.
Hauanacp axtuBHasi paboTa HajJ MOATOTOBKOM
oOHOBIIeHHOTO OCHOBHOTO 3aKOHa TOCYIapCTBA.
[Ipennoxxenuss no wu3MeHeHHto KoHCTUTYIMH
PecniyOnuku benapychk mmpoko oOCyXIaiuch B
XO/le JUAJIOTOBBIX IUIOIIAJO0K, IPOBEIEHHBIX I10
Bcelt cTpane B okta0pe 2020 1. — pespane 2021 .
Pabouwast rpymma mo gopaborke mpoekrta Koncru-
TYLIMM HEOJHOKPATHO BCTpeyanack ¢ [naBoif ro-
CyZlapcTBa.

27 depans 2022 roga mocie BCEHAPOIHO-
ro obcyxaeHus Ha pedepenayme OOJIBIIUHCTBO
rpaXKJ1aH IOAJEPKAIO HOBBIA MPOEKT H3MEHE-
Huii u nononHeHuid Koncrtutyrnuum PecnyOnuku
benapyce. B pesynbrare BHECEHBI W3MEHEHUS,
ONpEETSIONINEe Pa3BUTHE CTPAaHbl HA MHOTHE
necstuiietus Bnepén. Eciam kopoTko BbIpa3uTh
CyTh M3MEHEHHUH, TO OHM HalpaBJEHBI HA pelle-
HUE OCHOBHOM 3a/1a4M: MPUJaTh HOBBIN UMITYJIbC
JaJpHEHIIEMy pa3BUTHIO bemapycu Kak IeMOK-
paTuyeckoMy, IMPaBOBOMY, COLIMAILHOMY TOCY-
nmapctBy. Ceromusi oOHOBieHHas KoHcTUTyims
BIIOJIHE OTBEYAET CJIOKUBLIMMCS B MUPE CTaHAap-
TaM KOHCTUTyLHMOHajau3Ma. Bo BcsikoMm ciydae,
OHA COAEPXKHUT COLMAIbHBIE OPUEHTUPBI, 1103BO-
JSIOUIME BBHICTPAUBATh JKU3Hb HApO/Aa HA OCHOBE
BO3BBILLIEHUSI JJOCTOMHCTBA YEJIOBEKA, YBAXKCHUS
JIpyr JOpyra W yKperjeHus OelopyccKoM Trocy-
JAPCTBEHHOCTH. YenoBeK, €ro mpasa, CBOOOIbI
U TFapaHTUU UX peanu3aly — HauBbICUIasl LEH-
HOCTh M IIeNb OOIecTBa M TrocyaapcTsa, Mpo-
BosmameHHsie Koncrurynuetii [3, c. 246].

Taxum oOpaszom, Koncrtutyuus Pecmy6mu-
ku benmapych sBisieTcs OCHOBOW OenopyccKoit
rocygapctBeHHoctd. OnHa BomoTwia B cebe
MPEEMCTBEHHOCTh U OIBIT MHOTOBEKOBOTO MCTO-
pudeckoro nmytu benapycu. Habmogaercs nocty-
MaTeJbHOE MPOTPECCUBHOE PAa3BUTHE KOHCTHUTY-
IIMOHHOTO CTpouTenbcTBa bemapycum Ha ocHOBe
COOCTBEHHBIX MCTOPUYECKHUX TPAIMIIMIA, a TaKKe
B KOHTEKCTE MHPOBBIX OOIIECTBEHHO-TIOINUTH-
YECKHUX TEHACHIUH.

CIIMCOK UCHHOJb30BAHHBIX
NUCTOYHHUKOB

1. Bacinegiu, PA. ITicmopvia  kaHcmol-
myywvitinaeca npasa benapyci / PA. Bacinesiy,
T1 Jloynap A.A. FOxo. — Minuck: Ilpasa i ska-
nomika, 2001. — 363 c.

2. Jloyuap, T.1. I'icmopwis 03saparcassl i npa-
6a benapyci: nadopyunix / T.1. Jloynap. — 2-e 6v10.,
svinpayn. i oan. — Minck: Adyxaywis i vixasanie,
2021. — 432 c.

3. I'icmopviss Genapyckaii  03apaircaynacyi:
B8YUDOHBL OANAMOICHIK OJIsL CIYOIHMAY YCMAHOY
svruatiwall aoykaywli / 1.A. Mapszanox [i inut.];
nao ae. pao. 1.A. Mapsanioxa. — Minck: Adykaywisi
i evixasanne, 2022. — 447 c.

ITPABOBOE PEI'YJIMPOBAHUE
JAEATEJIBbHOCTHU CYBBEKTOB
OU3NYECKOU KYJIBTYPbBI U CIIOPTA
B PECIIYBJIUKE BEJIAPYCbH

B.M. Bonoapenxo

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAYUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

3n0poBbe JIOfEH, pazBUTHE (U3UYECKOU
KyJIFTYpbl M CIOpTa IPOBO3INIAILIEHO B Hallel
CTpaHe IMPUOPUTETHBIM HAIPaBICHUEM COLIUAJIb-
HOM MONUTHKHU. Borpock! opranuzanuu Gu3Kyib-
TYpHO-037I0POBUTEIBHON pabOTHl ¢ HAacellEHUEM
U pa3BUTHE MacCOBOIO CIIOpTa HAaXOHATCS B
LEHTPE BHUMAaHUS BBICILIUX OPraHOB IOCYAapCT-
BEHHON BJAcTH, mpexzie Bcero, llpesunenrta u
[IpaBurensctBa PecnyOnuku benapych, Munuc-
TEpCTBa CIIOPTA U Typu3Ma, a Taxxke Hanuonaib-
HOTO OJIMMIUKACKOTO komutTera. HemocpeacTBeH-
HOE OTHOIICHHE K JIESATeNbHOCTH (DU3HUECKOM
KYJIFTYpbl U CHOpPTa MMEIOT PA3JIMYHbIE CTPYK-
Typsl U (WiaK) nuna. B coorBercTBum € 1. 2 CT. 8
3akona Pecnybmuke benapych «O ¢dusmnueckoit
KyJbType U CIOpTe» K CyObeKTaMm (pu3nueckoit
KyJaeTypbl U cnopta PecnyOnuku benapych oT-
HOCSITCSL pa3JIMUHble OpPTaHbl U opraHu3aiuu [1].
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Hampumep, MuHucrepcTBo cropra ¥ Typusma
PecriyOmukn  benmapych, pecnyOnukaHckne op-
raHbl TOCYJapCTBEHHOIO YIMpPAaBJICHUS, OPIaHbl
MECTHOTO YNpAaBICHHUs M CaMOYIpaBICHUS, a
TaK)Ke OpraHu3aluu, OCYIECTBIIAIONINE NeATEIb-
HOCTHh B cdepe (pu3mueckoil KynbTypbl U CHOp-
ta. K Takum cyObekTaMm 3aKOHOHATeIh OTHOCHUT:
CIIOPTCMEHOB M TPEHEPOB; Cyled MO CIOPTY M
CIIOPTUBHBIX areHTOB; OOJIENBIINKOB U UX 00Be-
JUHEHMSI; BOJIOHTEPOB, CTI0APJOB, CIIOHCOPOB
pexnamonareneil. JlesrenbHocTh B cdepe ¢u-
3UYECKOW KyJIBTYpbl M CIOPTa HE MOXKET OCy-
MIECTBIATLCS 0€3 TakuX CyOBEKTOB, Kak 00pa3o-
BaTEJIbHBIE YUPEXKACHUS, HayYHbIE OpraHU3alul
U OpraHu3alvy 3APaBOOXPAHEHHs, OCYLIECTB-
JSIOINE TIPSAMYIO UM KOCBEHHYIO JIESTEIBHOCTh
B cepe PU3NUeCcKOi KyIbTyphI U CIIOPTA.

besycnoBno, I'maBa rocymapcrsa, IlpaBu-
TEJIbCTBO, NApJIaMEHTCKasi KOMUCCHSI 1O 3]paBo-
OXpaHEHUI0, (U3NYECKOU KyJIbType, CEeMEWHOI
W MOJOACKHOW monuTHKe Oemopycckoro Ilap-
namenTta, Ilpesunent HanumonanbHOro oMM-
nuiickoro komuteTa bemapycu B cdepe ¢usm-
YEeCKOM KyJBTYpbl U CIIOpTa ONPEIEINSAIOT rocy-
JAPCTBEHHYIO TMOJIMTUKY W OCYLIECTBISIIOT €€
rOCyIapCTBEHHOE peryiaupoBanue. Koneuno, Be-
Jylasi pojib NPpUHAANIEKUT MUHUCTEPCTBY CIIOP-
Ta U Typusma PecnyOmuku bemapych, kotopoe
MPOBOJUT HE TOJBKO E€AMHYIO FOCYAapCTBEHHYIO
MOJUTHKY, HO W OCYIIECTBIISIET KOOPIMHAIIUIO
JIESTEIIBHOCTH OPraHOB TOCYIapCTBEHHOIO YII-
paBiieHus; pa3palaTbIBaeT MPOEKTHI TOCYIApCT-
BEHHBIX MPOTPaMM pa3BHUTHS (PU3UIECCKON KyIIb-
Typel U CcHOpTa U Jpyrue (QYHKIHH, KOTOpbIE
3akperyieHsl B CT. 14 3akoHa «O ¢usndeckoit
KYJBTYpE U CIIOPTEY.

[IpaButenscTBO PecnyOnuku benapych B
cthepe puzmdecKoit KyabTyphl H criopTa obecre-
YUBA€T M OCYUIECTBIISIET IPOBEACHHE €IUHOMI
TOCY/IapCTBEHHON MOJUTHKH, YTBEP)KIAEeT TocCy-
JApCTBEHHBIC TPOTPAMMBI Pa3BUTHS (prU3HUIECKOi
KyJAbTypbl U CHOPTa U O0ECTEYMBACT PA3BUTHE
MEXIyHapOJHOIO COTPYAHMYECTBA U JAp., 4TO
OTMEUYEHO B CT. 13 BBILICYNIOMSHYTOro 3aKoHAa.
[TorHOMOUMsT MecTHBIX COBETOB JCIyTaTOB, WC-
MOJTHUTENBHBIX M PacCHOPSAUTEIbHBIX OPraHOB B
cdepe GpU3NUECKON KyIbTyphl U CIIOPTA OTpake-
HBI B CT. 15 3akoHa «O (u3nyueckoit KynbType u
criopte». HarimoHanbHbIN OTUMIMNCKUI KOMUTET
PecrryOmukn benapychk — siBisieTcsi oOmIecTBEH-
HOM OpraHuzanuei, KoTopas BO3IVIABISAET OJUM-
nuiickoe aBwxkeHne bemapycu. OyHKIWH, KOTO-
pele ucnosHseT HalMoHaIbHBIA OJMMINHCKAN
KOMUTET, TPEIyCMaTpUBAIOT B3aUMOCHCTBHE H
COTPYIHUYECTBO C Pa3IMYHBIMU CTPAaHAMU MHUpA,
OpraHMU3allii0 COPEBHOBAHUN MEXIYy CIIOpTCME-
HaMU U3 Pa3HbIX CTPaH.
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Takum 00pa3oMm, (QYHKIMOHATBLHOCTh U
B3aMMOJICCTBUE CTPYKTYp B cdepe crnopra H
(bu3nyecKor KynbTypbl OCYIIECTBISIETCS HCXOJS
U3 3aKPEIUIEHHOTO 3aKOHOJATENIbCTBOM IIUPOKO-
ro CHeKTpa mpaB M O0S3aHHOCTEH BBICHIMX Op-
raHOB TOCYZAPCTBEHHOW BJIACTH M YIpPaBICHUS
B JlaHHOH cdepe. 3akoHOmaTeNbcTBO PecmyOin-
ku benapych mo3Bonsier cyObekTam (husnueckoit
KyJIBTYpbl U CIIOPTa CO3/1aBaTh KOMMEPUYECKHUE U
HEKOMMEpPYECKHUE OpraHu3aliu, OCYIIECTBISThH
MPEeINPUHUMATENBCKYIO IeSTeIbHOCTh. B memnsax
obecrieueHust (PU3KYIBTYPHO-0310POBUTEIBHOIA,
CIIOPTHBHO-MAacCOBO paboOThl C HaceleHUeM,
OpraHM3allii M TpOBeACHUS (UKYIBTYPHO-
03/10POBUTENIBHBIX, CIIOPTUBHO-MACCOBBIX Me-
POTIPUATH, Y4eOHO-METOIUYECKOTro obecreye-
HUSL (PU3HUECKON KYJIBTYPBI CO3IAIOTCS LIEHTPHI
(bu3MYEeCKOro BOCIIUTAHUS HACEIICHUS.

Jlns KoopIMHAIIMK JeSTeIbHOCTH 10 (PHU3U-
YECKOMY BOCHHUTAHHIO O0y4YarOIIUXCs, Pa3BUTHIO
LIKOJIBHOTO U CTYIEHYECKOI'0 CIopTa, OpraHu-
3l U TPOBEACHUS (DU3KYIBTYPHO-0310POBU-
TEJbHBIX, CIHOPTHUBHO-MACCOBBIX MEpPONPUATUI
JUIsE OOyYaroIIMXcs CO3JAr0TCsl LEHTPhl (u3u-
YECKOTr0 BOCIIUTAHUS U CIOPTA yYalIUXCs U CTy-
JIEHTOB.

B Pecny6nuke benapycs cymectsyer Ila-
PATUMITUHACKUNA KOMUTET. ITO 0OIIeCcTBEHHAs
OopraHu3alMs U OHa PYKOBOACTBYETCS B CBOEH
JESTENIbHOCTH O€JI0PYCCKUM 3aKOHOATEIbCTBOM,
ycTaBoM MEeXAyHapOAHOTO MapaIuMITUICKOTO
KOMUTETa M COOCTBEHHBIM YCTaBOM. B crTpane
UMEIOTCSl OpraHu3aluy, BO3MIABISIOUINE Aed-
mumnuiickoe nBwkenne bemapycu. ednum-
MUKACKUI CIIOPT TMOJYYWJI Ha3BaHHUE OT aHIIUIC-
koro cnoBa deaf, T.e. «IIyxoi», U BeleT OTCUET
cBoeit ucropuu ¢ 1924 r., koraa B 1. [lapuke Ob11H
MIPOBECHBI MepBble BceMuUpHBbIE UTPHI ITYXUX.

B cnopre BBICOKMX AOCTHXKEHUN MOpOMH
MPOUCXOIAT PA3JIMYHBIE YXUIIPEHUS U OOMaH.
Jemnaercs 95TO pagu BBICOKUX PE3YJILTaTOB
CIIOPTCMEHOB, a Takke adPuaIupoBaHHBIX C HU-
MU JIMI: TPEHEPOB, CHOPTUBHBIX (YHKIIMOHE-
POB U Aaxke rocynapctB. M3BeCTHBI mpUMeEpHI U3
UCTOPHUH OJMMITHA] U OJMMITUACKOTO IBUYKEHHUS,
KOTJIa pajid BBICOKUX CIOPTHUBHBIX PE3yJbTaTOB
3aMHTEPECOBAaHHBIC JIMIIA U OTAEIbHBIE CTPYK-
Typbl HEKOTOPBIX TOCYIAapCTB CaMbIM HEMOCpeN-
CTBEHHBIM 00pa30M MPUHYkAATU CIIOPTCMEHOB
MCIIOJIb30BaTh 3alpElICHHbIE Mpernaparbl, a TakK-
K€ COBepLIaTd OOLICYTroIOBHBIE MPECTYIUICHUS
C IIENBI0 COKPBITHS PE3YyJIbTAaTOB aHAIU30B J10-
nuHr-npo6. Jljis KOHTpons 3a JAEATEIbHOCTBHIO
CIIOPTCMEHOB M NPEJOTBPAILLEHUS TaKOro poja
HapyIICHUH B CIIOPTE B COBPEMEHHBIX YCIOBHUSAX
Obu10 OOpazoBaHo HammoHanbHOE aHTHIOMWH-
TOBO€ areHTCTBO — roCyJapCcTBEHHAs HEKOMMED-
Yyeckasl opraHusalusi, KoTopas co3jaHa B LEJsIX




MPEeIOTBPAIECHUSI OTUHTa B CHOPTE M OOPHOBI
C HUM, a TaKKe MPOBEICHHUS OpPraHU3alMH J0-
nuHr-xkoutposs. [locnennsas npusHana Beemup-
HBIM AHTUIONUHTOBBIM AareHTCTBOM M BBITOJ-
HseT (PyHKIUM HAIMOHAJIBHOW aHTHUIOIHMHTOBOM
OopraHu3aluu.

TpeboBaHusi K aHTUAOMUHTOBBIM areHTCT-
BaM TNPEIbSIBIAIOTCA O4YeHb BBICOKHE. Takoe
areHTCTBO OCYILECTBIIIET YyIpPaBJICEHUE ATama-
MU JONUHT-KOHTposst B PecnyOnuke benapych u
uHpopMuUpyeT 00 OOCTOSATENBCTBAX, MMEIOIIUX
3HA4YE€HUE ISl IPUBJICUEHUSI K OTBETCTBEHHOCTH
JIUI, BAHOBHBIX B JIONUHIE B CIIOPTE, IPUHUMAET
JIECTBEHHBIE MEpbl ISl MPEAOTBpallleHUs Tpa-
BOHApYLIEHUH B CHOPTUBHOHN JESTEIbHOCTU €€
CyOBEKTOR.

B nensax pa3Butus pa3nTuuHbIX BUAOB CIIOP-
Ta, OpraHu3ayi U MPOBEJACHHS CIOPTUBHBIX CO-
peBHOBaHUN 00pa3oBaHbl denepanuu (COK3bI,
accouuanuu) no Bugam crnopra. OHM HpeacTaB-
JSIOT COO0N HEKOMMEPUYECKUE OpraHu3alnu, co3-
JIaHHbIE B ()opMe OOIIECTBEHHBIX OO0bEINHEHUN
MO0 COI030B (accoruanum).

Ha nannbiif MOMEHT B Haleld CTpaHe OCy-
HIECTBIISIET CBOIO JICATENBHOCTh B cpepe cropra
Oonee mectuaecsaTH (enepaunii, BHECEHHBIX B
Peectp denepanuii mo Bugam cniopra. OHU oCy-
HIECTBIISAIOT Pa3BUTHE U MOMYISIPU3ALINIO BUOB
CIIOPTa U YYaCTBYIOT B MIOATOTOBKE CIIOPTCMEHOB
BBICOKOI'O KJIacca, OPraHU3yIOT U OCYLIECTBIISIOT
OpraHu3aliIo Cy[eicTBA COPEBHOBAHMM, a Tak-
K€ pa3pabarhIBalOT U YTBEPXKAAIOT MPOTPAMMBI
pa3ButTus BUAOB criopta. MHble cyObeKkTsl Gusu-
YeCKOM KyJIBTYpBI U CIIOPTA OCYIIECTBIISIOT CBOIO
JIESITEIbHOCTh B paMKax HE TOJBKO YIOMSHYTOTO
BBIIIIE 3aKOHA, HO U PYKOBOJCTBYIOTCS WHBIMH
aKTaMu OEJIOPYCCKOTO 3aKOHOAATeNbCTBa, Ha-
npumep, akramu [71aBbl rocymapcTsa, MOCTaHOB-
nenusimu IlpaButenbcTBa M, KOHeYHO, MuHHC-
TepcTBa cnopra U Typusma PecnyOnuku bena-
pycCh.

Takum oOpa3zom, B KayecTBE HOBAIMH Oe-
nopycckuii 3akoH «O ¢u3nyYeckol KyabType U
CIIOPTE» OTHEC K KaTeropuu CyOBEKTOB (PH3H-
YEeCKOM KyJBTYpbI U CIIOpTA TAaKUX JIMII, KaK BO-
JIOHTEPBI, CTIOApPJbl, CIOHCOPBI, pPEKIamMojare-
JU. DTO CBHUJAETENBCTBYET O BHEIPEHUU B OTE-
YEeCTBEHHOE 3aKOHOJATEIbCTBO 3apyOeKHOTO,
MpeXJIe BCEro, 3amajHoro OmbiTa B paccMarpu-
BaeMoil 00JacTH, a TakKe MOKa3bIBaeT TEHJICH-
UMM KoMMepluanuzauuu cropra. Kpome Toro,
UCXOs U3 cofepxanus cT. 8 3akoHa PecryOnuku
benapych «O ¢usnyeckoit KyabType U CIIOPTE»
nepedeHb CyObEKTOB (DU3MUYECKOW KYIBTYPBl H
cnopta B Pecnybnuke benapych He siBnsieTcs uc-
YepIBIBAIOIINM, YTO MTO3BOJISIET YTBEPHKAATH O €T0
BO3MOYKHOM pPacCIIMPEHUU 3aUHTEPECOBAHHBIMU
YHOJTHOMOYEHHBIMH JIMIIAMHU U OpTraHaMH.

CIIMCOK UCITOJb30BAHHbBIX
NCTOYHHUKOB

1. O @usuueckoii Kynbmype u cnopme
[Onexmponnsiii pecypc]: 3axon Pecn. benapyco
om 4 ans. 2014 2. Nel125-3: 6 ped. om 9 ansaps
2018 2. Ne92-3. // DTAJIOH. 3axonooamenvcmeo
Pecnyonuxu Benapycy / Hay. yenmp npasosoii
unghopm. Pecn. Berapyco. — Munck, 2023.

TEHAEHIWUU U TEPCIIEKTHUBbI
PA3BUTUSA TPABOBOU CUCTEMBbI
PECITYBJIUKHU BEJIAPYCb

/.B. Bacuntok, ILIO. bnoxa
AKademusn  ynpaeieHus
Pecnyonuku benapyce

2. Munck, Pecnyonuxa benapyco

npu Ilpezudenme

ITpaBoBas cucrema benapycu, kak U Kax-
JIOW OTIETHHON CTpaHbl 00bETUHSIET B ce0e MHO-
roobpasue ee IEHHOCTEH B MpPaBOBOM cdepe,
TAaKMX, KaKk HallMOHAaJbHAas CHCTEMa IIpaBa U
cUcTeMa 3aKOHOJATEIbCTBA, IPABOBBIE MPUHIIH-
Ibl, TPAaBOCO3HAHME, NPABOBas KyJbTypa, ypo-
BEHb IPAaBOMEPHOIO IIOBEJICHMS, IOpUINYECKas
JeSITeIbHOCTh TOCYAAapCTBa B cepe IMpaBOTBOP-
4YeCcTBa, CUCTEMAaTHU3aLlH [1PaBa, €0 peatn3alui,
npaBoNpUMeHeHHs. Bce a1eMeHThl npaBoBOM
CHCTEMBI HaXOJSATCSl BO B3aMMOJICHCTBUH, COITIa-
COBAaHHOCTH, B3aUMOBIIMSHHUM JAPYr Ha Jpyra u
XapaKTEepU3yIOT YpPOBEHb IPABOBOTO Pa3BUTHS
CTpaHbl, €€ IPABOBYIO CaMOOBITHOCTb, ITO3BOJIS-
IOT B3aMMOJICHCTBOBATh C MPABOBBIMM CHCTEMa-
MU Apyrux crpad. IIpaBoBas cucrtema MHTErpH-
PYEeT BCIO NTPABOBYIO IEHCTBUTEIBHOCTD KOHKPET-
HOTO TOCyAapcTBa.

OtHuueckue 3emin  PecnyOnuku  bena-
PYCh 3a BpeMsl CBOETO CYIECTBOBAHHS BXOAMIIH
BO MHOXECTBO TOCYIApCTBEHHBIX 00pa3oBaHUil,
UMEIOIUX PA3JIMUHbIC MPABOBbIE CHUCTEMBI, TOJ
BIIMSIHUE KOTOPBIX IOMAjajia U MpaBoOBas CHUCTE-
Ma coBpemeHHOM benapycn. Bennkoe KHsKECTBO
JlutoBckoe cOpPMHUPOBATIO NPOIPECCHUBHOE €B-
pormeiickoe 3aKOHOJATENbCTBO, (HOPMATN30BAH-
Hoe B crarytax 15291, 15661, 1588 1. Peun
[Tocnonuras B 1791 r. mpeacraBuia mnepByro B
Espone Koncturynuro Peun I[locnonuroit. Poc-
cHiicKas MMIIEpHs, MPaBOBas CUCTEMa KOTOPOIi,
OMMpajach Ha KOJJIEKTUBHBIE (DOPMBI XO35CTBO-
BaHMs, 00yCJIOBMJIA MPABOBOI CTAaTyc JIMUHOCTU
CO 3HAYMTEIbHBIMU KOJUIEKTUBUCTCKUMU 3JIEMEH-
TaMU IPABOCO3HAHUS, TPYAOBOH JEMOKpaTuew,
B3aMMOIIOMOIIBIO, TPAJAUIUSIMH MECTHOTO CaMo-
yIpaBlIeHUs]; UIMEHHO JIaHHAs IPaBOBas cHUCTEMa
6a3upoBanack Ha TECHOW CBS3M IpaBa U ToCy-
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JIlapCcTBa C IPABOCIIaBHOW BETBbIO XPUCTHAHCTBA C
aKLEHTOM Ha JyXOBHYIO JKH3Hb YEJIOBEKA.

[IpaBoBas cucrema Coroza CoBeTckux
Commanuctuaecknx PecrmyOnuk ckiaapIBaniach
(dakTHYeCKu C HyNs, T.e. HE aNanTUPys HOPMBI
JIOPEBOJIIOLMOHHOMN 3IMO0XHU, MOJIHOCTBHIO OTpULAs
LAPCKOE 3aKOHOJATEIbCTBO, PpE3yJbTaThl HOP-
MOTBOpYeCTBa BpeMeHHOro mnpaBUTENbCTBA U
3apyOeKHBIN «OypsKya3HbIi» ombIT. Ha pybexe
1917—-1918 rr. popmupyroTcs He TOIABKO OpPraHsbl
rOCyJJapCTBEHHOIO YNPaBJIEHUs, HO U OCYIIECTB-
JSeTCSl aKTUBHOE IPHUHITHE IIPABOBBIX aKTOB
HOBOTO rocyaapctsa. besycnoBHo, HE0OX0nMMO
OTMETUTh U BEAYILIYIO POJIb KOMMYHUCTHYECKOM
MapTUU B CO3JIaHUU AKTOB MEPBBIX JIET COBETC-
KOHM BJIACTH, YTO B IMOCJEAYIOIIEM CTajo OIHOMN
M3 0COOCHHOCTEH COIMATMCTUYCCKON MPaBOBOMN
CEMbH.

Pacnmax CCCP wm momutudeckue mpeood-
pazoBaHus B cTpaHax Bocrounoit EBpomsl cy-
HIECTBEHHO COKPATHUIIM KOJUYECTBO TOCY/APCTB,
OTHOCSIIIMXCSL K COLIMATUCTHYECKOM MpPaBOBOM
cucteme. AHaMU3Upys OCOOEHHOCTH M TEHJICH-
LMY PA3BUTHUS CTPaH COLMAIMCTUYECKON IpaBo-
BOI CHCTEMBI, HEJIb3sl HE YIOMSHYTh U €€ BIIUS-
HUS HAa HAIIMOHAJIbHBIE IPABOBBIE CUCTEMBI CTPaH
Bocrounoii EBpomnsl, benapycu, Poccun, koto-
pbie (aKTUYECKH BEPHYJIUCh B PYCIO POMaHO-
repMaHCKO# mpaBoBo# cembu [1, . 7].

Takum o0pazom, UCTOpUS Pa3BUTHS Ipa-
BOBOW CHCTEMBI COBpEMEHHOW bemapycu BnuTa-
Ja B cebsd rocylapCTBEHHO-TIPABOBBIE IIEHHOCTH
Benukoro knsbxkectBa JImtoBckoro, Peun Ilocmo-
nutoit, Poccutickoit umnepun, Coroza CoBeTCKUX
Counanmuctuueckux PecnyOnuk, benopycckoit
Cogerckoii Commanuctuueckoir PecryOnuku u
CEeroJiHsl MPEJCTaBIIsAeT COOOW MPAaBOBYIO CHUCTE-
My CYBEPEHHOIO roCydapcTBa, CTPEMSIIErocs K
LEHHOCTSAM POMaHO-T€PMAHCKOIO MpaBa, B TO ke
BpeMsl C COXpaHEHHEM LEHHOCTEH CIaBSIHCKOIO
U colMamucThyeckoro npasa. Ee ocoGeHHOCTS-
MU SIBJISIETCSI CUJIBHOE TOCYJapCcTBO, C aKTUBHOMN
POJIBIO B PETYIMPOBAHUH SKOHOMMKH; IIPUOPUTET
OOLIECTBEHHBIX HMHTEPECOB HAaJ HMHIWBUIYaJIb-
HBIMH;, BEpXOBEHCTBO KOHCTUTYIIMM B MepapXuu
3aKOHO/IaTEJIbCTBA.

CoBpemenHasi mpaBoBasi cuctema Pecry0-
muku benapych BXOIUT B pOMaHO-T€PMaHCKYHO
npaBoByto cembto. [locie oOperenus B uroie
1990 roga rocynapcTBeHHOTO cyBepeHnuTera Pec-
nyOnuka benapych crana pa3BuBaThCs IO Je-
MOKPAaTHYECKOMY ITyTH, OCBOOOXKIAsCh OT KOM-
MYyHHCTHYECKOro npouuioro. Bepxosusiii CoBeT
12-ro co3biBa paTU(UIMPOBAI MPAKTUIECKH BCE
MEXyHapOJIHbIE TOTOBOPHI B 00JACTH MpaB ye-
JIOBEKAa W TPUHSI PSA 3aKOHOB, 3aKPEIUISIOIINX
JIEMOKpATUYECKUE MPUHIUIBI TOCYJapCTBEHHO-
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ro ycrpoiictBa. Brepssie B ucropun benapycu
TOCY/IapCTBO MPUHSUIIO HA ce0sl OTBETCTBEHHOCTD
nepes rpakJaHaMH «3a CO3/1aHUE YCIOBHMM IS
CBOOOITHOTO W JTOCTOWHOTO PAa3BUTHS JIMYHOCTH
[2, cT. 2].

OCHOBHBIMU TIPUHLIUIIAMU TOCYIapPCTBEH-
HOTI'O YCTPOMCTBA MPOBO3MIALIAINCE: pa3ieIcHUE
BJacTel, BEepXOBEHCTBO KOHCTUTYIIMYU U 3aKOHOB,
MPUOPHUTET OOIIENPU3HAHHBIX MPHUHIIAIIOB MEX-
JyHapOIHOTO MpaBa, o0ecreueHue npas U cBoOO
rpaxjaaH. B cooTBeTcTBUU € €BpoONeCcKoi Tpa-
murein B Pecryonuke benmapych yupexmanach
noskHoCTh IpesunenTa kak [aBwl rocynapcTsa
M UCIHOJHUTEIBHOW Biactu [2, cT. 95], mpemyc-
MarpuBajioch oOpa3oBaHue KOHCTUTYHHOHHOTO
Cyna [2,ct. 125], 3aKkpemisiuch AEMOKpaTH-
YECKHUE MPUHIUIMBI OPraHU3alUu U JIeATeIbHOC-
TH cyfebHou Biactu [2, ct. 109—-116].

CyneOHbIM TNpeneneHT, Kak U B JAPYTHUX
CTpaHax pPOMaHO-TEPMAHCKOW CEMbH, HE SBISET-
Csl ICTOYHUKOM TIpaBa, OTHAKO pa3bsicHeHus [le-
Hyma BepxoBHoro Cyaa mo Bompocam npume-
HEHHS 3aKOHONATENIbCTBA SIBISIFOTCS 00s3aTelb-
HBIMH JUISI CYJIOB, UHBIX OPIaHOB U JOJDKHOCT-
HBIX JIUI, TPUMEHSIOINX 3aKOH U BXOJST B CHUC-
TEMy 3aKOHOJATEIbCTBA.

M3 Bcex OBIBHIMX COIO3HBIX PECIYyONIUK
nmpaBoBasi cucreMa bemapycun Hambomnee Onm3ka
POCCHUICKOM, YTO OOBACHAETCS CTPEMIIEHUEM
PecniyOnuku benapych k MakcHMajabHOW HHTET-
paunu ¢ Poccueit.

CrnenyeT npu3HATh, YTO MPABOBAsi CUCTEMA
benapycu, Bo-miepBbIX, HE OTpBIBAECTCS OT JTara
CBOCH COLMAINCTUYECKON HCTOPUU CIABSHCKO-
ro TpaBa, BO-BTOPBIX, NEpEMENIaeTCs B HAINPaB-
JICHUU TIPUOOPETEHUsI POJOBBIX XapaKTEPUCTHK
POMaHO-TE€pPMAHCKOTO TpaBa. ITO €il MO3BOJIAET
cAenarb B TOM YHCIIE W IIpaBOBas HIECOJIOTHS,
copMupoBaHHas Ha OCHOBE HApPOJHOIO Beye
[Tomonkoro KHsKECTBa, CTaTyTOB Benmukoro kHs-
xectBa JlutoBckoro, MarneOyprckoro mpasa
OTJENIbHBIX TOPOJIOB CPEAHEBEKOBBS, Pa3BUTHS
npaBoBoit cuctembl bCCP u, HakoHen, noctymna-
TEJIBHOTO Pa3BUTHUS COBPEMEHHOM CHUCTEMBI Ipa-
Ba He3zaBucuMmon PecmyOmukmu bemapyce, korto-
pO€ OpPHEHTHPOBAHO Ha JOCTUIKEHHE CTaOMIIb-
HOCTHU TIPAaBOBOTO 3aKOHOJATENbCTBA, (P (EKTHB-
HOe (pyHKIIMOHMPOBAHHE FOPUAMYECKON MPAKTH-
KM, Ha (JOPMHPOBAHME TPAKIAHCKOTO OOIIeCTBa
Y TIPaBOBOTO rocyaapcTaa [3, c. 195].

Taxkum oOpa3oMm, mpaBoBasi cuctema bena-
pYCH CyIIECTBYET B 0OBEKTHBHO Pa3BUBAIOIINXCS
npoleccax MUPOBOM MHTErpalliy, OMUPAETCs Ha
WCTOPUUYECKHUIA OMBIT PA3BUTHS HAIMOHAIBHOTO
IIpaBa U TOCYapCTBa.
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IF'EHOIUA HA TEPPUTOPUN
BEJIAPYCH BO BPEMSI BEJIMKOU
OTEYECTBEHHOMUW BOUHBbI

H.O. Benzepckuii

BUII — Yuueepcumem npasa u coyuaibHo-
UHPOPMAYUOHHBIX MEXHOIO2UTL

2. Munck, Pecnyonuxa benapyco

Vctopuueckas mamsTh O NpOLLIOM Oero-
PYCCKOTO Hapoja UrpaeT BaXXHYyIO poiib B pOpMu-
POBaHMU HIEHHO-TIOTUTHYECKUX TPEANOCHIIIOK
Pa3BUTHSA COBPEMEHHOT'0 HE3aBUCUMOTO Oestopyc-
CKOro rocyaapcTa. B 1iensx coxpaneHust HCTOpH-
YeCKOW MpaBIabl U MaMSATH O ToIBHUTE Oeropyc-
ckoro Hapozaa B Benukoit OteyecTBEeHHOH BOMHE,
YBEKOBEUCHHMsI TaMsITH xepTB reHouuaa 2022 rof
obu1 00BsBNIEH B benapycu ['omom ucropuyeckoi
namsiTH. Ha 3akoHOmaTenbHOM ypOBHE TIPOBOIH-
Jack mupokomaciTadHas padora.

O0s3aHHOCTH TOCYZIApCTBa 00€CIeYnBaTh
COXpaHEHHE HMCTOPHUYECKOM IMpaBbl 3aKperieHa
B 0O0HOBiIeHHOM KoHcTutynun Pecriy6nuku bena-
PYCh, KOTOPYIO MOAEPIKANIO0 MoaBIIstolIee 00Ib-
IIMHCTBO OenopycoB Ha pedepenayme 27 dheBpa-
s 2022 1 [1].

5 suBaps 20221 Ilpesunent PecryOunu-
ku benapycs Anexcannp Jlykamenko noanucaln
3akoH «O TeHomuae 6eIopycCcKOro Hapoaa», Ko-
TOPBIM TIPEAYCMATPUBACTCS IOPUAMUECKOE TPHU-
3HaHHE TeHOIMa OEeIOPYCCKOTO0 Hapoja, COBEp-
IICHHOTO HAIMUCTCKUMU TPECTYNHUKAMH H HUX
nmocoOHMKaMu B Toabel Benukoit OTedecTBeHHOM
BOMHBI U MOCIIEBOEHHBIN nepuon 1o 1951 rona.

ITox reHoMIOM O€IIOpYCCKOTO Hapoza mo-
HUMAIOTCS TIPECTYIUICHHUS, COBEPILICHHBIC B TOJIBI

Benukoit OreuecTBEHHON BOMHBI U B IOCIJIEBO-
€HHbII NIepuoj HAMCTCKUMU NPECTYIHUKAMHU U
UX HAIMOHAJUCTUYECKUMHU (OPMHUPOBAHUIMH,
HampaBJICHHbIE Ha (PU3NYECKOE YHUUTOKCHHE
Oenopycckoro Hapojaa ImyTeM YOMICTB W MHBIX
JIEWCTBUI, NPU3HABAEMbIX TI'€HOLIMIOM B COOT-
BETCTBUM C 3aKOHOAATEJIbHBIMU aKTaMU U HOpMa-
MU MEXIYHApOAHOTO mpaBsa [2, ¢. 178].

[lon OGemopycckuM HapoOAOM TOHUMAIOT-
Cs BCE COBETCKHME TpaxKJaHe, MPOKHUBaBIIME Ha
teppuropur BCCP B ykazanHblid niepuoa. Ycra-
HAaBJIMBAETCS YIOJIOBHAs OTBETCTBEHHOCTh 3a
nyOJIMYHOE OTPHUIIAHHE T'eHOIUAA OeopycCcKOro
HapoJa, B TOM 4YHCJI€ [TOCPEICTBOM Pa3MELICHUS
cooTBeTcTBYIOIIeH nHpopmauu B CMU nmubo B
cetu HTEpHET.

Exxeromno 22 wrons, 3 urons, 9 Mas B na-
MATh 0 Bennkoit OTeuecTBEeHHOMN BOWHE B pa3HbIX
yrosikax benapycu npoxoasT nmaMsTHbIE U TOp-
JKECTBEHHbIE MeponpusTus ¢ ydactuem llpesu-
JIEHTa, BBICIIHUX JOJKHOCTHBIX JIML, BETEPaHOB,
TPYAOBBIX KOJIJIEKTUBOB, IPEICTABUTENEH MOJIO-
JEKHBIX M OOIIECTBEHHBIX OpraHU3alui, a Tak-
ke TocTed u3 3apyOexHBbIX cTpaH. [laHHbIE Me-
POTIPUATHS HANpaBI€Hbl Ha TO, YTOOBI MOCIe-
JIYIOLUIME MOJIOAbIE TOKOJIEHHUsSI NOMHWIA YPOKHU
UCTOPUM U HE MOBTOPSUIM B OyAyIIeM MOXOXKHX
Tparu4eckux COOBITHI. DTU JaThl HATIOMUHAIOT
0 TOM, YTO MaTpUOTH3M, JI000Bb K Ponune, ro-
TOBHOCTb €€ 3alUIIaTh — 3T0 OCHOBA rOCyJapcT-
BEHHOCTH, 00IIIee /110 BceX rpakaan PecmyOmu-
ku benapycs.

C mnepBbix gHelt Benukoir OTeyecTBEHHOM
BOIHBI Ha bemapych oOpymmiaach BCs 3BEpUHAS
cuia gamucTcKkold HeMenkod apmuu. Ha ee tep-
PUTOPHIO HaCcTyIaja camasi MOILIHAsl U3 TPEX IPyII-
MMPOBOK BEpMaxTa — rpynna apmuit «LleHTp».

Ha oxkynupoBaHHOU TeppUTOpUU YcCTa-
HAaBJIMBAJICSl TAK HAa3bIBAEMbIN «HOBBIN MOPSIOKY.
D10 3apaHee pa3pabOTaHHBIN, IeJeHApPaBICH-
HbIIl IJJaH TeHOLMJA, JIMKBUIALUU COBETCKOI'O
CTpPOS M €0 TyXOBHBIX IIEHHOCTEH, pa3rpabicHue
MPUPOAHOIO JOCTOSIHUS M TNPUPOJHBIX pPECyp-
coB. Mneonornyeckoil OCHOBOW OKKYMALIMOHHOMN
MOJMUTUKU ObUIM  YEeJIOBEKOHEHABUCTHUYECKHE
TEOPUH O «PACOBOM IPEBOCXOACTBE» HEMELKON
HAIlMM HaJ BCEMHU JIPYTHMMH; 00 «UCTOPHUECKOM
HEOOXOAMMOCTHY»  PACIIUPEHUS  <GKU3HEHHOTO
MPOCTPAHCTBA» ISl HEMLEB M MX «HEOTbEMJIE-
MOM IIpaBe» Ha MUPOBOE rocnoAcTBO. OCHOBHBIM
CpPEeICTBOM TOJACPKAHUS «HOBOTO TIOPSIKa»
ObLIH BOMCKa U pa3iuuHble ciyx0bs1 CC.

['maBHBIM HampaBlIEeHHWEM OCYLIECTBIEHUS
miaHa «OcT» sBISIaCh MOJUTUKA TEHOLMA —
TUTAHOMEPHOE UCTpeOJIeHUe LEbIX IPyMI Hace-
JIEHUsl TI0 TeM WJIM UHBIM MOTHBaM: H3-3a IpPH-
HAJJIe)KHOCTH K COBETCKMM aKTHUBUCTaM, KOM-
MYHHUCTaM, €BpesiM U T.11. [3].
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3a BpeMs OKKyMHaluu Moj BHJIOM OOpPBLOBI
MPOTHB MapTU3aH 3aXBaT4yuKu nposenu B benapy-
cu 6onee 140 xaprenbHbix onepanuil. [locie Hux
1LeJble pallOHbI IPEBPATUIINCh B TAK Ha3bIBAEMbIE
«30HBI ITyCTHIHUY.

Bcem Ham u3BecTHA UCTOPHS C KUTEISIMU
nepeBHU XarbiHb. 22 maprta 1943 r. o npukasy
(hanmcToB OBLITM COXKIKEHBI JKUBBIMH BCE KUTEITH
nepeBHU. B orne moru6im okosio 150 yenosek, B
TOM 4HcJye okoJio 75 nereit. Tparnueckyro cyan0y
XarplHU, COXIKEHHOM BMECTE C JKUTEIISIMU, pas-
nenunu 6onee 600 nepeBeHb, MHOTHE U3 KOTOPBIX
TaK U He ObUTM BOCCTAHOBJICHBI.

[TonuTnka reHouua OblIa TIIABHBIM CpE-
CTBOM JOCTHIKEHHUS 1ieJie OKKymnaHToB. JKepTa-
MU T'€HOLHJIA TAaK)Ke CTal0 M eBpeicKoe Hacelle-
nue benapycu. OHO NPUHYIUTENBHO COOMPATIOCH
B CIEIMaJIbHbIE MECTa MPOKUBAHUS — T€TTO, KO-
Topeix B bemapycu Obuto cozmano cBeime 110.
B Munckom rerro moru6iao 6omee 100 ThIC.
eBpeeB. Bcero 3a rojpl BOMHBI kepTBaMH «X0J10-
kocta» B benmapycu cranu cebiie 600 ThIC. €B-
pees [3, c. 53—-54].

[Tomumo rerTo u Jarepeil CMepTH KUTeIIer
OKKYIIHpOBaHHOU benapycu oTHpaBiisijiv Ha Mpu-
HyAUTEIbHBIE paOdoThl B [ epMaHnio, B OCHOBHOM
3TO OBLIM MOJIOACKD W Hanboliee TPYA0CIOCcCO0-
Hasl 4yacTh HaceseHus. Bo BpeMs OKKymanuu u3
Tepputopun bemapycu Obu1o BbIBe3eHO Oosee
380 TeIC. YenoBek, n3 HUX Oosee 20 THIC. JETEMH.
B T'epManuu Takux Jdroned Ha3blBalIM «OCTap-
OaiiTepaMn» — BOCTOYHBIMU pPabOUYMMU, JHILIUB
UX HE TOJBKO WMMEHH, HO U HAlUOHAJIBHOCTH
[3, c. 54].

B anpene 2021 . 'enepanbHOi poKypary-
poit bemapycu Bo30yk/1eHO 1 B HACTOSIIIEE BpEMs
pacciefyeTcsi YrojloBHOE Jesio 1o (akTy reHo-
nuaa HaceyneHusi bemapycu Bo Bpemsi Benukoi
OteyecTBEHHON BOWHBI U TIOCJICBOCHHBIN Ii€-
puoa. Ilo yroigoBHOMY Jeny yxe OIMpoIIeHo 00-
nee 14,5 TeIC. cBHACTENCH U3 HUX — OKOJIO &8 THIC.
Y3HUKOB KOHIUIareped, YycTaHOBIEHO Ooiee
500 paHee HEM3BECTHBIX MECT MAaCCOBBIX 3aXO-
poHeHuil, B 18 rocynapcTB HampaJeHbl 3alIpOChI
00 OKazaHWHM TPABOBOM MOMOIIU. DTO MOCIMO-
cOoOCTBYET BOCCTAHOBJICHUIO MCTOPUYECKUX MO-
MEHTOB B 0OJIbIlIEH TOYHOCTH, TaK KaK MOJUTHUKA
TeHOIM/Ia TaKKe MPOXoauia U B JIPYTHX CTpa-
Hax. B xone paccieoBaHusi yCTaHOBJIEHbBI MHO-
TOUMCIICHHbIE (DaKThl MAacCOBOTO YHHUYTOXCHHS
HAIIUCTCKUMHU MPECTYMHUKAMHU U KoJutabopamuo-
Huctamu rpaxaaHckoro Hacenenuss BCCP. I'eno-
U OCYUIECTBIISJICS CAMBIMH BapBapCKUMH Me-
TOJAMH U CPEJICTBAMH — PACCTPEJIbl, BUCEIHIIBI,
ra3oBble KaMephbl, CKUT'aHUE, TOJIOJ, XOJIOH, He-
BBIHOCUMBIN (pu3HUecKuit Tpy/ u apyroe [4].

Takum oOpazom, OETOPYCCKHUI HAPO TTOM-
HUT O TParu4ecKux cOObITHSIX ucTopuu. Cerogus
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COXpaHEHUE UCTOPUUECKOM MaMsATH O COOBITHSAX B
roasl Bemnkoit OteuecTBEHHON BOMHBI OCOOEHHO
aKTYyaJbHO C HENbIO 3aIlIUThl (PyHAaMEHTaIbHBIX
LIEHHOCTEN OeJIopyCcCKOTO Hapo/a, HeMOMyICHHS
peabunuTalMu HalW3Ma, YCTAHOBIICHHUS Oapbe-
POB Ha IMyTH MOMBITOK (haTbCUPUKAIIUN COOBITUI
1 uTOroB Bropoit MUpOBOI1 BOMHBL.
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ITPABA B CBETE HOBOU

PEJAKIIMA KOHCTUTYLHUU
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HcTouyHMKM KOHCTUTYLIMOHHOTO IpaBa siB-
JSIIOTCSL  BaXXHEUIIMM  3JIEMEHTOM HalMOHAJIb-
HOI MpPaBOBOM CHCTEMBI U B 3HAUUTEIBHOU Mepe
ONPEIENSIOT €€ COCTOSIHUE U TEHJECHLHUU pPa3BU-
Tus. Borpoc 00 MCTOUHMKAaX KOHCTUTYLIMOHHOTO
npaBa uccienoBaics B Tpyaax [ A. BacuneBuua,
M.U. TlactyxoBa, A.H. Ilyradesa, JI.M. Ps61ena,
C.II. Yurpunosa.

ITo muenuio I'A. BacuneBuua, K UCTOUHU-
KaM KOHCTUTYLMOHHOTO mpaBa PecrnyOnuku be-
Japych OTHOCST: OOIIETPU3HAHHBIC MPUHIIUITHI




MEXKIyHApOIHOTO MpaBa; MEXAyHAapOAHbIE J0TO0-
BOPbI; HOPMATUBHBIE NIPABOBBIE AKThI, B TOM YHUC-
JIe ¥ 3aKOHBI; Cy[eOHbIe MPELEeIEHThI; MPaBOBbIE
oObryam [1, c. 17-18].

Crnenyetr OTMETUTb, YTO MPUMEHHUTENBHO K
HOpMaM MEXIyHapOIHOTO TpaBa MMEETCS yKa-
3anue Ha cT. 8 Koncturymuu Pecnyonuku bena-
pych, coracHO kotopoit Pecnybnuka benapych
MPU3HACT TPUOPUTET OOIIETIPU3HAHHBIX TPUH-
LUIIOB MEXIYHAPOJHOIO MpaBa U 00ECIeUnBaET
COOTBETCTBUE UM 3aKOHOAATEIHCTBA.

[To cocrostnuto na 1 stHBapst 2023 r. Pec-
nyOnuka benapych yuactByeT B 2618 1BycTOpOH-
HUX B 1769 MHOTOCTOPOHHHUX MEXITYHAPOIHBIX
noroopax. B 2022 rony Pecnybnuka benapych
noanucana 43 IBYyCTOPOHHUX MEXKIYHAPOIHBIX
JIOTOBOpa U 22 MHOTOCTOPOHHHUX MEXITyHapo.-
HbIX J0roBopa, Bkitoyas 6 — B pamkax CHI,
12-8BEADC, 1 -8 OJIKb, 2 — B pamxax OOH [2].

Haubonee MHOTOYMCIIEHHBIMUA UCTOYHHKA-
MU KOHCTUTYIIMOHHOTO IIpaBa SBJISAIOTCS HOpMa-
TUBHbIE NPaBOBble akThl. Mepapxus Hopmarus-
HBIX TPABOBBIX AaKTOB MOXKET OBITH BBICTPOCHA
Ha OCHOBE aHanu3a HopM KoHcTuTyluu, a Takxke
3aKoHa O HOPMATUBHBIX MPABOBBIX AKTaX.

B cooTBeTcTBUMM C yKa3aHHBIMHM AaKTaMH
HEPAPXUI0 UCTOUHUKOB KOHCTHTYI[MOHHOTO Ipa-
Ba cocrapistoT: Koncrurynus PecrryOmuku bena-
pPYChb, 3aKOHBI O paTU(PUKALUKA MEXKTyHAPOIHBIX
JIOTOBOPOB, 3aKOHBI, MPaBOBbIE akThl [Ipe3umen-
Ta, nocraHosieHus IIpaBurenbcTBa, akTBl MHU-
HUCTEPCTB U rOCYJapCTBEHHBIX KOMUTETOB, aKThI
OpraHOB MECTHOTO YIPABICHHUS W CaMOyIIpaB-
JICHHUSL.

CornacHo ct1. 7 Koncturynuuu B PecrryGiu-
ke benapych ycraHaBiaMBaeTcs NPUHLUI BEPXO-
BeHCTBa npaBa. KoHcturynus obianaer BeicHICH
FOPUINYECKON CHUIION M MMEET MPSAMOE JIEUCTBUE
Ha Bcel Tepputopun Pecnyonuku benapycs. Bee
OCTaJIbHBIE MPABOBBIE aKThI JOJDKHBI IPUHUMATh-
Csl Ha OCHOBE U B COOTBETCTBUM ¢ KoHCTHTYIHEH.

Ilo muenuro I.A. BacuneBuua, «IosBiie-
Hue B KOHCTUTYLMH Takoro MOIIHOIO IO CBOMM
MOJTHOMOYHSIM OpraHa, kak BceGenopycckoe Ha-
ponHoe cobpanue (BHC), ecth ocHoBaHms yt-
BEp)KJaTh, YTO €ro akThl UAYT Bcaen 3a Koncru-
TynMed W MeXIyHapOIHBIMU JoroBopamu Pec-
nyonuku bemapych, craBmmMMu Ui Hee 00si3a-
tenpHbIMUY [1, c. 19].

Pemennss  Bcebemopycckoro  HapomHOTO
coOpaHust SBJISIFOTCS 00s13aTeNIbHBIMM JIJIS1 UCTIOI-
HEHUS U MOTYT OTMEHSTH MPABOBBIC AKTHI, HHBIC
pElIeHUs] TOCYIapCTBEHHBIX OpPraHOB U JOJK-
HOCTHBIX JIMII, TPOTHUBOpEUAIINE UHTEpecaM Ha-
[UOHAIBHOW 0€30MacHOCTH, 3a MCKIIOYEHHEM
aKTOB CY/E€OHBIX OpPraHoOB (IIOCTAaHOBJICHHS ILIe-
HyMoB Bepxosnoro Cyna u ap.).

[Ipoananu3upoBaB uH(pOPMAINIO, pa3Me-
nieHnyto Ha caite «lIpaBoBoii ¢opym benapy-
CHW», MO)KHO OTMETUTh, YTO C MOMEHTa BHeEce-
Hust u3meHennit B Koncrurynuro 2022 roga st
OOIIECTBEHHOTO OOCYKICHHS OBLIN pa3MelleHbI
6onee 130 MpoEeKTOB HOPMATHUBHBIX IPABOBBIX
aKTOB, B TOM YHCJIe IPOEKThI 3akoHa PecmyOnuku
benapych «O06 U3MeHEHUH 3aKOHOB 10 BOIIPOCAM
KOHCTUTYLIHOHHOT'O CYAOIPOU3BOJICTBA», MPOEKT
3akona Pecnyonuku benapych «O06 u3aMeHeHHH
WzbuparenbHoro koxekca PecmyOnuku bena-
pych», mpoekThl 3akoHa PecmyOnuku benmapych
«O BcebenopycckoM HApOIHOM COOpaHUMY.

HoseiMm B Konctutyuun PecnyOnuku be-
Japych SIBJISIETCS PEIIEHHE BOIPOCa O COOTHO-
LIEHUH 3aKOHOB U MPaBOBbIX akToB lIpe3unenra.
[Ipe3uneHt yrpaunBaet npaBo U31aBaTh IEKPETHI.
B cootBerctBuu co ct. 85 Koncrurynuu Ilpesu-
JIEHT Ha OCHOBE U B cooTBeTCTBUHU ¢ KoHcTHTy-
HMEel U3JaeT YKa3bl U PacHOpsKEHUs, UMEIOLIUE
00s13aTeNIbHYI0 CHITYy Ha Bcel Tepputopun Pec-
nyonuku benapych M mpu 3TOM HE MPOTHUBOpE-
Yaliue 3aKOHaM.

Uro kacaercsi cyaeOHOro mpeleaeHra, To
o mHeHuto JI.U. JlaHbKOBOM, €ro posib B HaIHO-
HaJIbHOM NpaBOBOM CUCTEME JOJKHA BO3PAaCTH,
0CcO0eHHO B ycnoBusix GpopmupoBanus B benapy-
CHU JIOKTPUHAJIBHBIX MOAXOJ0B K CTaHJAapTaM IIpaB
yesnoBeka [3, c. 75]. Mexny Tem, mpeleaeHTHbIS
peuieHus cyaoB, B ToM yuciie KOHCTUTYITMOHHOIO
Cyna, noka He UMEIOT NPU3HAHUS B IIPABOIIPUME-
HUTEJIBHOM MPaKTHKE.

[locranoBnenuss Ilnenyma BepxosHoro
Cyna o npakTUke pacCMOTPEHUS CyJaMHu OTAEIb-
HBIX KaTerOpHii Jesl /WM IpUMEHEHUs Oompese-
JIEHHBIX HOPM 3aKOHOJATeJIbCTBA SIBJISIOTCA HOP-
MaTHBHBIMU MPABOBBIMU aKTAMH, MOJICKAITUMH
MIPUMEHEHHUIO CyJaMHu IPH PACCMOTPEHUU COOT-
BETCTBYIOLLUX JieJl. JlaHHbIE 1I0CTaHOBIEHUS MPU-
3HAIOTCSl ICTOYHHUKOM IIpaBa B benapycu comac-
HO II. 2 cT. 17 3aKoHa 0 HOPMAaTUBHBIX IIPABOBBIX
aktax. CrienoBaTelibHO, BO U30exkaHue MpooOeoB
B 3aKOHOJATEIbCTBE M MPOTUBOPEUMS MEXIY 3a-
KOHOJIATeNIbHBIMU aKTaMU CyAE€OHBINA IMpereaeHT
cienoBaio Obl MPU3HATH B KaYeCTBE HCTOYHHKA
rpasa.

3akmouenuss Koncruryunonnoro Cyna He
Ha3bIBAIOTCSl B Kau€CTBE HOPMATHUBHBIX IMPaBO-
BBIX aKkTOB 3akoHoM PecmyOnukm bemapych oT
17 urons 2018 . Ne130-3 «O HOpMATUBHBIX Tpa-
BOBBIX aKTax», B TO BpeMs KaK paHee JIeHCTBO-
BaBlMii 3akon Pecny6nuku benapycs ot 10 sH-
Baps 2000 . Ne361-3 «O HOpMATUBHBIX MPaBO-
BbIX akTax PecryOnuku benapych» OTHOCHI aKThI
Koncturyunonnoro Cyna K Kareropum HopMa-
TUBHBIX IIPABOBBIX aKTOB.

Bwmecre ¢ Tem orcyrcrBue aktoB KoHcTuTy-
uroHHoro Cyzna B MepapXvMu HCTOYHUKOB IpaBa,
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SBJISIETCSl HEMPAaBUJIBHBIM, TaK KakK (OpMYIHUpO-
BaHHE OPraHOM KOHCTUTYLIHMOHHOI'O IPaBOCYIUS
MPABOBBIX IO3WIMH, HANPaBIEHHBIX HAa COBEp-
LICHCTBOBAaHUE 3aKOHOAATEIbCTBA, & BIIOCIEICT-
BUU UX pealu3alys B HOPMATHBHBIX NPABOBBIX
aKTax CIoCOOCTBYIOT CO3[aHUIO €IMHOOOPA3HOM
MPABOMPUMEHUTEIBHON MPAKTHKH, YCTPAHEHUIO
MpoOesIoB M KOJUIM3UNA B TPAaBOBOM PETYIUpPOBaA-
Huu. [loaTomy ObUTO OBbI LIETECO0OpPA3HO BKIIIO-
YuTh B CT. 3 3akoHa «O HOPMATHUBHBIX IIPABOBBIX
aKTax» aKTbl, IpuHUMaeMble KOHCTUTYIIMOHHBIM
Cynowm.

Cpenu 6e10pyCCKUX YUYEHBIX U MPAKTUKOB
HE BO3HUKAET COMHEHUU B TOM, YTO 3aKJIIOYCHHS
Koncturyunonnoro Cyna, npruHUMaeMble B XO€
MPEeIBAPUTEIHHOTO KOHCTUTYLMOHHOTO KOHTPO-
71, SIBISIOTCS MCTOYHMKAMHM KOHCTUTYLIMOHHOTO
npaBa. OQHAKO HMMEIOTCS PACXOXKAECHHUS OTHO-
CUTEJIbHO TaK HA3bIBAEMbBIX IPABOBBIX MO3UIHIA,
KOTOpbIE (POPMYTUPYIOT KOHCTHUTYLHOHHBIE CY-
JIbl HA OCHOBE M3YYEHUS IIPOBEPSIEMBIX 3aKOHOB
[4, c. 20].

Takum 00pa3oM, OCHOBHBIM HCTOYHHUKOM
KOHCTUTYLIMOHHOTO npaBa Pecniyonuku benapychb
SBJISIIOTCS HOPMATUBHBIE TpaBOBble akThl. [lo-
MBITKA HEKOTOPBIX YUYEHBIX MPU3HATh B KAaYECTBE
MCTOYHMKA TIpaBa CyIeOHBIM MpeleaeHT IoKa
HE TOJYYHIa MOJICPKKU OETOPYCCKUX YUCHBIX.
Jns ycrpanenuss mpo0OesoB MpaBOBOTO PEryiu-
pOBaHUA CIIEAyeT BKIIOYHTH B CHUCTEMY HCTOY-
HUKOB KOHCTUTYLIMOHHOTO TIpaBa 3aKJIIOYCHHS
Koncturynnonnoro Cyna Pecnyonuku benapych
0 KOHCTUTYLHMOHHOCTH TpPOBEPSIEMbIX MM HOp-
MaTHBHBIX [TPABOBBIX aKTOB.
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IMPABOBBIE MEXAHU3MBbI
SAIIUTHI UHTEPECOB PEBEHKA
B PECITYBJIMKE BEJAPYCb

E.E. Jlémuna

BUII — Yuuseepcumem npaga u coyuaibHo-
UHDOPMAYUOHHBIX MEXHONOUTL

2. Munck, Pecnyonuxa benapyco

B cootBerctBumM co cT. 32 KoHcTuTynuun
PecniyOmukn Bemapychs BakHeiimeil monurudec-
KOM, COLIMAJIbHOM M DKOHOMMYECKOM 3amaueil ro-
CyZapcTBa SIBIISICTCSI BCECTOPOHHSSI TapaHTHUPO-
BaHHAs 3alllMTa JETCTBAa, CEMbH M MaTEpUHCTBA
HBIHEITHETO U OYTyIIHX TTOKOJICHUH.

Crarps 32 Koncturynun PecnyOnuku be-
Japych ONMpPEAEseT, YTO POAUTEIH WU JIULA, UX
3aMEHSIIOIME, UMEIOT MPaBO M OOsM3aHBI BOCIH-
TBIBATh JIETCH, 3a00TUTHCS 00 WX 3JI0POBBE, pas-
BUTHH U 00ydeHuH [1].

s obecriedeHus mporecca BOCITUTAHHS
pebeHka HEOOXOIUMO OCYIIECTBISATh E€XKEIHEB-
HYIO 3200Ty 0 HEM, a TaK)Ke KOHTPOJIb 3a €0 3/10-
POBBEM M KH3HBIO B IIEJIOM. 3a00Ta BBIPAXKACTCS
B o0ecrieueHnH 310pOBOT0 00pasa >KU3HH, (H-
3MYECKOM, TICUXHYECKOM, yXOBHOM M HPABCT-
BEHHOM pa3BUTHH CBOMX JeTEH, B TOM YHCIIE
HEOOXOAMMO TIPUBUBATH KYJIBTYPY U yBaKEHHE K
3aKOHaM, UCTOPUYECKUM U HAlMOHAJIBHBIM Tpa-
JIALIUSIM CBOEH CTpaHBbI.

[To 3akony, orel U MaTh 00Ja/1al0T PABHBI-
MU IpaBaMH 1 00S3aHHOCTSIMHU B OTHOILICHUHU CBO-
UX JIETeH, KaKk B mepuon Opaka, Tak W MOCIE €ro
pactopxenusi. B ct. 77 Kogekca Pecniyonuku be-
napych o Opake u cembe (manee — KobC) mporm-
CaHO, YTO OTIEIbHO MPOKHUBAIOIIUNA OT pedeHKa
pPOAMTENh MMEET MPaBO Ha OOIIEHHE C HUM H
00s13aH MPUHUMATH y4acTHUE B BOIPOCAX BOCIH-
TaHUsl. DTO HEOOXOOUMO Ui YAOBJIECTBOPEHHS
0a30BBIX TIOTPEOHOCTEH Kak pebeHka, Tak M po-
qutenen [2].

CrarucTuKa MOCIEIHUX JIET CBUICTEIbCT-
BYET O pOCTE KOJIMUECTBA Pa3BOIOB B HAIIE cTpa-
He. 3a nepBoe nonyroaue 2022 roga u3 oOIIero
KOJINYECTBA IpakaaHckux nen 34% cocTaBisiioT
JieNia, BbITEKalolMe M3 OpayHO-CEeMEHHBIX OT-
HOIIIEHUH (pacTopkeHue Opaka, CIIOpBI O JIETSX,
MMYILECTBEHHBIC CIIOPbI), pUYeM OoJbIlas J10-
11 — 67% — nena o pacrtopskeHnH OpaxoB. bonee
83% cpenu HUX — B OTHOLIEHHUH CYIIPYTOB, UMEIO-
IIUX HECOBEPIICHHONETHUX JieTel [3].

[Toce pacropkeHust Opaka WM TIpU pas-
JICIbHOM TPOXUBAaHUM OTLIA U MarepH, HE CO-
CTOSIIIUX B Opake, MECTO >KUTEIbCTBA JIETEH
onpenensier cyd. CyneOHas AEATETBHOCTH IO
PAcCMOTPEHHUIO M Pa3pelICHHIO CIIOPOB O JETAX
oObeaMHEHa OOMIMM TPU3HAKOM — HAIleNeH-
HOCTBbIO Ha 3alIUTy HHTepecoB pebenHka. I[lpu
BCEM 3TOM, IPUHMMAsi BO BHHUMAaHHE HMHTEPECHI,




JKEeJIaHUsl ¥ MOTPEOHOCTH pebeHKa, B CeMEMHOM
3aKOHOJIATEJIbCTBE HET YETKOTO ONpEACTICHUs UH-
TepecoB pebenka. [lonaraem, cymecTByer HeoO-
XOJJMMOCTh PACCMOTPEThH BOIIPOC O MPOPAOOTKE U
3aKOHOJIATEIbHOM 3aKPETIJICHUU 3TOTO MOHSTHS.

HoBemnel  OpayHO-CEMEHHOTO  3aKOHOJA-
TEJIbCTBA HA CETOAHSAIIHUNA JICHb MO3BOJIAIOT CYII-
pyraMm Bce BONPOCHI O JIETSIX PEIIUTh MUPHBIM
nytem 0e3 oOpamienust B cyn. Bompocsl Bocmu-
TaHUsI IeTel MOTYT OBbITh YPEryJIMpOBaHbI JTUOO B
OpayHOM JIOTOBOpE, JTMOO B COMVIALICHUU O JACTSX.
B HacTosiee Bpemsi Cynpyrd BOpaBe BO BHECY-
JeOHOM TMOPSIAKE 3aKIFOYUTH MUCHbMEHHOE COTJIa-
HIEHUE O AETSAX, OOPAaTHBIIUCH B HOTAPHAIBHYIO
KOHTOpY. PaHee Takoe coraiieHne MOXKHO ObLIO
3aKITIOYUTh TOJIBKO B Cy/Ie TIPU PacTOp>KEHHH Opa-
ka. Termepb 3T BOIPOCHI MOTYT PELIMTh y HO-
Tapuyca U Te POAMTENH, KOTOPbIe HUKOT/IA HE CO-
cTosuth B Opake (ct. 76') [2].

Bonbmoe 3HadeHne B OpayHO-CEeMEMHBIX
OTHOUICHUSAX TPUHAUICKHUT HHCTHUTYTYy MeIua-
muu. CormacHo cr. 1 3akona PecmyOnuku be-
Japych O MEAMAIMH JONMYCKaeTcs MPUMEHEHUE
MeIualyy Ha YCIOBUSX, YCTAHOBJICHHBIX HACTOSI-
KM 3aKOHOM, B LEJSX NMPUMHPEHUSI CYNpPYroB
IIpH pacTopkeHnn Opaka [4].

V3MeHeHus, BHECEHHbIC B HOPMATHBHBIC
NPaBOBBIE AKTHI, 00ECIIEYNBAIOT PABOBBIE OCHO-
BaHUs [ IPUMEHEHUS METHAIIMH TIPU J0CYIe0-
HOM YypETyJIHpPOBAaHHH CIIOPOB, B TOM YHUCIE U O
nersx. Jlannas mponenypa mmena Obl HCKITIOUH-
TEJILHO TIOJIOKUTEIBHOE 3HAUCHHE, IMOCKOJIBKY
NP pacTOp)KEHUHM Opaka WIIM pacraje CeMbU
JICTH 3a4aCTyH) CTAHOBSTCS MPEAMETOM MaHUITy-
nsuuid. Ct. 6 Komekca PecnyOnuku benapych o
Opake M ceMbe TOIMOJHEHAa HOPMOM, yCTaHABIIH-
BAIOIIIEH, YTO 3aMHTEPECOBaHHbIE JIMIA 10 00pa-
IICHUS B CyJ] C HCKOM O 3aIIUTe HAPYIICHHBIX WIH
OCITapUBAEMBIX TPaB, BBHITCKAIONINX U3 OpayHbIX
WIA CEMEHHBIX OTHOIICHUH, BIIPaBe YypPeryaupo-
BaTh CIIOP C y4acTHEM Meauaropa [2].

Cornaco ct1. 35" KoBC, B HacTosmee
BpeMsl YCTaHABJIMBAETCSI HOPMA, COIVIACHO KOTO-
pO¥ Ipu 1ojaye 3asiBJICHUS O paCTOPIKEHUH Opaka
CYIIpyraM pa3bsCHSIIOTCSA MX MPaBO Ha y4acTUE B
MH(POPMAIIMOHHOM BCTpeye ¢ Meauaropom [2].

BMmecre ¢ Tem creayeT MOmM4epKHYTh, YTO
3aKOHOM 3aKperIeHO JIUIIb MPaBo, a He 00s3aH-
HOCTh YPEryJIUpOBaTh CIOP C Y4acTUEM MeIua-
TOpa. DTO 03HAYAET, YTO COXPAHSETCS MPHUHIHUI
no0poBONILHOCTH. B mHTEpecax rocymapcrsa, 00-
mecTBa U, 0e3yCI0BHO, CAMUX JIETEH €CTh HEO0O-
XOIMMOCTh BBECTH 00s3aTeNbHYIO0 H0CYACOHYIO
NPOIEAYPY MPUMHUPEHUS TIO CIIOpaM, CBSI3aHHBIM
C BOCIIHTaHHEM peOCHKA.

Menuarus no3Bosser 3hpPeKTuBHO peau-
30BBIBATh MOJOKEHHSI MEXKTyHApPOIHO-IIPABOBBIX
aKTOB M HAIMOHAJBHOTO 3aKOHOJATEICTBA B

cepe obecrieueHHs U 3aIIUTHI TTPaB U 3aKOHHBIX
WHTEPECOB JCTEH, a TaKXKe pelIaTh BO3ZHUKIIIHEC
npoOieMsl BO BHeCyAeOHOM Mopsiike 0e3 MpHB-
JICYEHUS] COLHUAIIBHBIX CIIY>)KO M IPaBOOXPAaHU-
TEIHHBIX OPTaHOB.

Kak ormeuaercss B Koncruryuu Pecry6-
miku bemapyce, B Hallled CTpaHe B KadyeCTBE
KOHCTUTYLIMOHHOTO TpPHHIMIA 3apUKCUpOBaHA
rOCy/lapCTBEHHAs MOICP)KKa CEMbH, MaTCPHHCT-
Ba, OTIIOBCTBA | JeTcTBa [1].

B cootBerctBuu ¢ Koncrurynueii Pecry6-
mukn bemapyce m Komekcom PecnyOmukm be-
napych o Opake UM cemMbe 3a00Ta O BOCHUTAHUU
W COJCpKaHWU JCTEeH JOJDKHA OCYIIeCTBISTh-
csi oboumu pomutensimu. Ha mpaktuke mocie
pacTopkeHHst Opaka WM pacraja CeMbH JIETH B
OOJBIIMHCTBE CIy4aeB OCTAIOTCS MPOXKHUBATH C
Mareppio. M, cooTBETCTBEHHO, OOJBIIYIO JOJIIO
BHUMaHUs, 3a00Thl U MaTepUAIBHON IOIICPXK-
KM JIETSIM OKa3bIBaeT MaTh. BMmecte ¢ TeM 4acTo
BO3HUKAIOT BOMPOCHI O B3BICKAHWUU AJMMCHTOB
JI0 PacCMOTPEHHMsI JieJla O Pa3BoO/e B Cyle WIH B
clly4ae CUCTEMaTHYeCKOW HeyIJaTbl BTOPOM CTO-
POHOI1 CpeICTB Ha co/iepKaHue peOCHKA B TIOJTHOM
pazmepe. HeobxonmumMo pacmiuputh MeXaHU3M
MOJICPYKKU JICTCH U3 TaKUX CEMEH CO CTOPOHBI
rocynapctBa. Kpome wmarepuanbHOW CTOPOHBI
BOIPOCA, B HACTOSIIEE BPEMsI CEPhE3HYIO MPOO-
JIEMy COCTaBIISIET TaKKe YKIIOHEHHE BTOPOTO PO-
JUTENsl OT BOCIIUTAHUSA JETEH.

K coxamenuro, B o0ImecTBe Bce OOIbIIE
JOMUHUPYET TEHICHIIMSI, KOT/Ja M0 WHHUIIMATHUBE
OTJICNIEHO TIPOKUBAIOIIETO POIUTEIIS MOCIE pac-
TOpKEHUS Opaka yTpauynBarOTCs KOHTAKTHI H KOM-
MYHHMKAaTUBHbIE CBSI3U JI€TbMH, YTO IMOPOXKIAET
y TIOCIIEAHHUX TENBIH PsiI MPOOIeM IICHXOJIOTH-
YEeCKOT0, SMOLIMOHAJILHOTO U IMOBEIEHYECKOTO Xa-
pakTepa.

Takum 00pa3om, rocymapcTBo OOS3bIBAET
poauTeneil ydyacTBOBaTh B BOCHUTAHHMM JIETEH,
HO dYamie JCWCTBHE TaHHBIX HOPM pPacIpocTpa-
HSIETCSl Ha HEHaJJIeXkalllee BOCIHUTAHUE U COfIep-
kaHue neTei (cT. 65) [2], uro BiedeT 3a coOoit
ydacTHe B CyAeOHbIX pa3OuparenabcTBaX IOCY-
JAPCTBEHHBIX OPTaHOB — OPTaHOB ONEKH W IMPO-
KypaTypsl, AESITeIbHOCTh KOTOPBIX HaIpaBieHa
Ha 3alUTY MpaB U 3aKOHHBIX UHTEPECOB JETEH.
B MeHbIIel Mepe AaHHBII BOITPOC 3aTParuBacTCs
B OTHOIICHUH, TaK HAa3bIBAEMBIX, 3aKOHOMOCITYIII-
HBIX, COIMAJbHO aKTUBHBIX T'PaXKIaH, KOTOPEIC,
OJTHAKO, HUKAK HE YYacTBYIOT B JKM3HH CBOUX
JIeTeil, MOTUBUPYS TaKOoe MOBEIEHUE B OTHOILIE-
HUU JIeTeH Hepa3peuMMbIMU TPOTUBOPECUHSIMH
¢ ObBIIMMHU cymnpyramu. Ha Ham B3misn, moboe
YKJIOHEHUE pOIUTENs (HeyIuiaTa aJiMEHTOB MU
n3beranue OOIIECHHUSI C PEOCHKOM) OT HCIOJIHE-
HUS BBINICYKa3aHHONH KOHCTHTYIITHOHHOW HOPMBI
1esecoo0pa3Ho 3aKperuTh 3aKOHOIATENBHO.
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CuntaeM HEOOXOAMMBIM YCTAaHOBHUTH OT-
BETCTBEHHOCTb POAMTEIIEH 3a YKIOHEHHE OT BOC-
MUTaHM JIeTeH, €Clii B MHTepecax pebeHka nHoe
HE YCTaHOBJIEHO CyAOM. B Tom umciie 3akoHona-
TEJIbHO 3aKPENUTh y4acTHE MEAUATopoB B JOC-
TUKEHUU JOTOBOPEHHOCTEH MEXIYy CyIlpyramu
B BOIIPOCAX BOCIUTAHUS JeTe W OOIICHUS C
HUMH, a TaKKe CepTU(UIHUPOBAHHBIX CEMEHHBIX
U JE€TCKUX IICUXOJIOTOB.
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VILIBIY PBIMCKATA ITPABA
HA CTATYTHAE 3AKAHAI[AYCTBA
BSIJIIKATA KHSAICTBA JIITOYCKATA

A.IL Jlpyzaxoea, I'K. Illgeoasa
bBenapycki 03aparcaynvt skanamiunol yuieepcimm
2. Minck, Pacnyonika benapyco

AXTyanpHaclb ppIMCKara rnpbiBaTHara mpa-
Ba BbI3HA4YaHa TicTapbluHa. SIHO ¥k0 mayHo 3aii-
Mae TaJoyHYI0 POJIIO ¥ crice KpbIHII paBa. [ '3Ta
ObUTa TIepmIast ¥ TiCTOPBII YajaBelTBa FOPBIIBIY-
Has HaByKa 3 aOCTpaKTHBIMI HOpMaMi CBeIKara
npaBa. CriagubiHa PHIMCKIX IOpBICTAY Mpausraae
aKTBIYHA BBIKAPBICTOYBAIA Y CY4YacHBIM Tpa-
MazctBe. JlacnenaBaHHe VIUIBIBY phIMCKara mnpa-
Ba Ha Crarytel BKJI XVI cT. nanamarae 3pasy-
MeIlb TIPaBaBYIO CiCTIMY, sIKas iCHye ¥ Hac CEHHS,
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BBUTYYBIIb Ma1a0CHCTBA 1 aAPO3HEHHI, a TaKcama
3pa3yMellb 3MECT HEKATOPBIX Cy4YaCHBIX IpaBa-
BBIX aKTay.

3akaHnanaycrBa Bsurikara kasctea Jlitoyc-
kara (naneit — BKJI) na XV cT. 6bU10 HSIICaHBIM
1 yaynsana caboil CyKymHacIb MSICHOBBIX 3BbI-
yasty, akis He Obull 3adikcaBaHbIMI ¥y SIKOMW-He-
oym3p dopme. Y XVIcr. Eypoma mnadbiHae
HiKaBilla KaabliKalblsi Mmpasa, IITO BbISYIS-
elia He TOJIbKI ¥ 3amice HOpMay 3BbIYaiiHara
mpaBa, aje 1 ¥ 3apauKdHHI TBOpYara Iavarky.
SHo Obuto XapakTipHbiM 1 ans Craryra 1529 1,
mpata Haj AKiM 1oyxeiaacs Oomneii 3a 70 ranoy.

[TagobHast kagpIQikamblsd SIK TPabIIbIs
¥3bIXom3ilb fa peIvMcKara mpaea. Pacmaycromk-
BaHHE pbIMCKara rpaBa 1 Takas I[iKaBacllb pas-
BIBAJIICSl I3SIKYIOUBI QXKBIYJIEHHIO HaByKi MpaBa ¥y
raThI Tiepbisia. Crombl CBOM YK YHeCHa i YKo
ICHYIO4asi TaJbl CAPIAHIBEYHAS IIKOJIA phIMCKara
npaBa («macarapay»), sSIKyl 3acHaBay [pHApbIit
y banonHni i cam ctay Tam Bbeikianams. [lacns siro
CMEpIL BBIK/I/IAHHE TPALSTHYIl BYYHI, BSIO-
Macilb LIKOJIBI paciia, y s€ MpbIMaji Jiroa3eil 3
PO3HBIX 35MeJb, IIKOJA MacTynoBa Ha0bLIa Xa-
pakrtap yHiBepciTITa. ATphIMaHBISI TaM BE/bI BbI-
xanuay 3 BKJI Takcama naymibiBajii Ha CTaTyT-
Hae 3aKaHa/J ayCTBa.

Jlns 3amayHenHs npabenay abo ymackaHa-
JICHHSI PAryJIsiBaHHs JA3€odara MsciioBara Irpasa
¥ Craryter BKJI Obuti paupmnipaBaHbl aryibHbIS
KaHCTPYKIIBII pbhIMCKara mpapa ab0 iX M3YHBISA
AIIEMEHTHI. AJTHAK, HATIEA3A4Ybl HA MOI[HAE HATX-
HEHHE PBIMCKIM 3aKaHaJaycTBaM, aJipO3HEHHI ¥
aKTax 1 mpbIHIBINAX (papmipaBaHHs mpaBa Ycé x
NpBICYTHIYAT. AJTHO 3 iX 3aKJIo4acIia y ThIM,
mMTO ¥ craryrax, y aJapo3HEHHE aJ CIiCTIMBI
phIMCKara TmpaBa, MNajJakdHHI YTpbIMIIBArOIIa
TOJIbKI ¥ Ja4blHEHHI Ja HEKaJIbKIX MP3A31sUIb-
HBIX 1 acabiCThIX cemeyTay 0e3 Ha/:[paGslsHaH
XapaKTapBICTLIKl YMOY 1X CIIBIHEHHS 1 FOPBLABIY-
Haii abapoHBI.

['aBopaubl a6 mepmbiM Cratyne 1529,
HeJbra agMayJsisilb HasiyHacllb 3ama3bluaHblX HOp-
May, aJHaK TyT SIHbI XyTYd# MacIyXbUIl Madar-
KaM JUIsi OOJIbII BiJaBOYHAra ix aJIioCTpaBaHHS
¥ maneitmbiv. [la npeikiany, 1 ¥ KpbIHIAX phIMC-
Kara mpaBa, 1 ¥ I Craryue €cup Mepa makapaHHs
HemacllyXMsHara ChblHa Y BBIVISA3€ Maz0ayieH-
HSl Taro CHaayblHbI, aJHAK IaJCTaBa ¥ PO3HBIX
3aKaHajayCcTBax ajapo3HiBaenua: «Kaui coln Ovly
V naonapaoxasanni dayvki, a 30e2 Ha 8apoIICyIO
3AMT0, MAObL 5820 MAEMACYb He Nepaxoosiys oa-
yvky yi opamy, a eacnadapy» (Craryt 15291,
pasn. 1, apt. 4). «Aonax kani na 310My Hamepy
abo Hadbaumacyi ao3in 3 HAWYAOKAY Hewma
3pobiys 3 y3ygpykmam, mo Ilamnon kasxca, wimo
2oma makcama naeinHa gicypasayb y nosee, i
HAO02YN yCE moe, wmo Hexma 3pobiyb 3 CnaoublHAll




na 3iomy Hamepy abo HsaobauHacyi, yeaxoosiyb
y no38y ab naozene cnaouviibl, aie MoabKi Kaii
eama pobiys cnaouwvinuixy (D. 10. 2).

VY BBIHIKY MOJKHA HaIyIsiiHA Oaublllh MPBIH-
1IN 11a30ayIeHHs IpaBa ChIHA, K1 HE Manapa-
KaBaycs BoJii Oarbki a00 134prKaBbl, aJIHAK Y TOU
yac gk y Craryue siHo abymoyieHa (haKTbIYHBIM
repaxojiaM Ha OOK Bopara, IITO 3Bs3aHa 3 BOIHC-
KiM craHoBimyam Ha TIpbITOopslli BKJI Ha Toi
MIEPBISi, TO ¥ PHIMCKIM MpaBe Ba)KKail MpbIYbIHAM
nakapaHHs Oyn3e 3’ syisiia 373sSHCHEHHE CYII-
parpb3akoHHara A3esHHS ¥ TayblHEHHI J1a aca-
Oicrara cepBiTyTa — y3y(pykra.

I'sra He anm3iHbBl TOpbIKIan mNagadeHCTBa
phIMCKara IpaBa 1 CTaTyToBara 3aKaHanayCTBa
BKJI. Ecup arympHae mamaxksHHe ab poyHaci
ycix mepajn 3akoHaM — « Ycix y Banikim kuacmee
Jlimoycxim aonvim npasam mocyyv Cyo3siyby
(Craryt 1529 1, pasn. 1, apt. 9). «fkia npasasvia
NANANCIHHI XO-HeOyO03b ycmanéyeae y Oaubl-
HeHHI 0a [Hwaea, makis ¢ NALANCIHHI MO2YlYb
ObIYb Yoicklmblsl 1 Y OAUbIHEHHI 0d 5120 Camo2ay
(D. 2.2).

VY Craryue 1566 1., Henbra He 3BSIPHYLb
yBary Ha CKJIaJ| pImakiplifHaii kamicii. Ha Bi-
neHckim coviMe 1551 1. XKsirimont 11 Ayryct
abaBs3aycsi cTBaphIlb Ui BhIIpayineHHs Crary-
Ta KaMiCito 3 JI3ecslll YajaBeK — ISl KaTaaikoy
1 maui npaBacinayHeix [1, c. 72]. I'ara makazanb-
Has 3’sBa ¥ mpainpce Kaablpikanbl. Y maapbIx-
TOYIIBI TIPBIMAIOLL y/3esl Tpadecapbl ppIMcKara
npasa, Hanpbikiaag, [I€rp Paiziif, axi abapausy
MATa3rO/IHACIb IPHIMSHEHHS! phIMCKara mpasa siK
JanaMokHai (cyOciapisipHail) KpBIHIIBI TIpaBa,
MaIKPICIiBaIOYBI, TO IITa HE HAHOCIIL HisKak
IIKO/IBI BapTacili I3sipXKaBbl 1 HE aOMsDKOYBae sie
cyBepaHITHT [1, ¢. 78].

3-3a raTara, Oe3yMoOyHa, 1 CTPYKTypau,
i 3mectam Craryt Oyaze majgoOHBI 3 PBIMCKIMi
KpBIHilIaMi TipaBa. Jla mpeikiany, manaxi HHI ad
KyIUTI-IPOZIaXbl paryisBamics pasa. 7 Craryra
1566 . «AO 3amicax 1 mpomaxax»: «Maéumxi
avuviHHbld 1 MayapeiHckia @ 8blcyJiceHHble
KYyNnieuvlist i 1100blM cnocabam Habbimvis, Hseieo-
34bl HA MPIYIOIO YACMKY, 036€ YACMKI, ale Ycé
3 domam, HaxXau eama 6y03e nanoed yi iHul. Yacm-
Kd, MOJCHA a00aysb, npaoaysb, nadapviyb, 3ani-
cayvb, naximyyv, ao o03sayell i OII3KIX adoaniyb
«Kans bauenvs ceavieo muim wiagosamuy. 1 ana-
nariuna: «Kynas damviuviyya npasea Hapooay i
mamy 303UCHAeYYa WAAXaM na2aoHents, i 0d-
2a6op KYNJii Modica Oviyb 303elCHenbl NaMidic ao-
CymuwiMi, 1 Npa3 6ecHika, i 3 oanamoaatl 1icmay
(D. 18).

[IpeikMeTHBI VIUIBIY pBIMCKara TmpaBa 1
Ha Craryr 1588 . AnHak Ha IdThl pa3 npasa-
Bbl aKT JIPMAHCTPye MHOCTBA MAJAMIISHHAY. EH
aJipo3HiBaeIllla JeNai mpanpamnoykaii i cicTa-

MaTbI3albIsi, aAII0CTPOYBae sIr4Yd OOJbII Ipar-
PACIYHBIX 1131 3110X1 AIpa K IHHS. AKpamsi TITa-
ra, yce HaByKOVIIbI, SIKisl aciieaBai raTae Ibl-
TaHHE, CHIXOA3SIIIIA ¥ aJHBIM MEpKaBaHHI, 3rO/IHa
3 skiM nmaa3eHsl CtaTyT Mey BiZaBOYHBIS Tepa-
Bari. Hanpeiknan, [1L.I1. My3brusaka crssipiikae,
mTo ¥ iM OOJBII BhIpa3Ha aTphIMalli ajIroCcTpa-
BaHHE J3p)KayHa-TpaBaBbls 1131 Taro 4yacy, acHo-
BBI rpaMajicKara i a3sprkayHara yamy [2].

Ha roteiM orame § oitoyckiM 3akaHa-
J@yCTBE MOXKHA CYCTPOLb alliCaHHE MPA3yMIILbIL
HeBlHaBaTaCLII SKO€ Takcama ObIIO BBIKa3aHa i

¥ pbiMckiM mpaBe — «Cy0 0okaswl ycaKis nasi-
HeH Ppyniiea pazensioaysb i y CYMHIYHbIX CNpasax
CXinbHbl OblYb 0a B6bI3BANEHHS, YbIM 04 NAKA-
pannsay (Craryt 1588 r, pasn. 4). ¥V sirecrax
KOctemmistHa: «Koowcnwt paz, kani écyvb CyMHeH-
He AOHOCHA MIYMAYIHHSL 4bléli-Hehy03b c8aho-
Obl, 8apma 0asayb A0KA3 HA KApblCYb c8aDOObLY
(D. 50. 17. 20).

Ecup nmaBomi mparpaciyHbeis 1 i cydac-
Hara mpaBa JIbIOTHI ISl Ciaéy HaceIbHIITBA,
AKis Marolb narp30y ¥ OONbIIBIM 35p3KayHBIM
3aCTYIHINTBE, TaKis K OeaHbISA 1 cipaTel: «Kani
He 5ydyub Meyvb aosaxama — s damy. He Tonbki
¥ agHOCiHAX Ja Maka3aHbIX aco0 MpiTap 3BbI-
yaiiHa mpasyise TITYI0 YajdaBeyHaclb, aie 1
KaJli Maelllla XTo-HeOyA3b 1HIIBI, XTO Ma MIYHBIX
NPbIYBIHAX, 3 TPBIYBIHBI HEMPBICTONHBIX 3ESH-
HY mpaliyHika abo sro narpos, He 3HalIIoYy cade
abaponmbl (D. 3.1). «Beob oice kodcovlii 8psodv
Hawb 80051 000P020 YBAICEHbS. U XPECUIHLC-
K020 NOCMYNKY NPUXUTbHEUUbIM Maems Oblmu
00 OMNYWeHbss MaKuUx 8UHb, HUNCIU 00 OPAHbBA
UxXb, 361aWaA CUPOMAM, YOOUMD, A He CB060Ib-
HbLIMb (PONbKea 6 MOMB UblHeHd Oblmu Maemy
(Craryt 1588 ., pasn. 4, apT. 101)

TakiM YbIHAM, aryibHBI yl'[J'Iny pBIMCKara
npaBa Ha Kanmq)ucaubno npaBa ¥ BsutikiM KHSICT-
Be JliToyckiM 3’symsieniia HECyMHEYHBIM, ILTO
MOJYKHAQ CIBSIp/DKAllb Ha acCHOBE TMepaslidaHbIX
poubimipaBanbix HopMay. Y Crarytax HsIMmana
HNAJQKOHHAY, SKisI Marolb JaKiajgHae Iaja-
OeHCTBa 3 MajlaXXdHHSAMI phIMCKara IpbIBaTHara
npaBa ¥ SIro Bi3aHTBIMCKAW IHT3PIPITAIIbI, IIITO
cBeIUbIIb a0 (akiie 3ama3plMaHHs MPYHAH KOJIb-
Kacll HOpMay 1 1HCTBITYTay Bi3aHTbliicKara 3a-
KaHazmaycTBa. AKpams raTara, sHbl CTPYKTYpHA
nanoOueis na Jeirecray i Kogskca FHOcThiHisHA,
a TaKcaMma XapaKTapbI3yIOIla BBISYICHAN PILAI-
bl phIMCKara npasa ¥ ¢opme YcrpbIMaHHS,
raJloyHbIM YblHAM, HOpMay 1 MpaBiiay 3 yiaikam
MSICIIOBBIX YMOY.
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O NPOUCXOKAEHUN
HA3BAHUA BEJIAPYCHU

B.B. /Kenenok

BUHII — Yuusepcumem npasa u coyuaibHo-
UHDOPMAYUOHHBIX MEXHONO0ZUIL

2. Munck, Pecnyonuxa benapyco

Bonbmoe 3HaueHHe B YCHUJIEHMHM U Pa3BH-
TUU OEJIOPYCCKOTO rocyaapcTBa MrpaeT MaTpho-
TUYECKOE BOCIUTaHHE MOJoAeKU. CriocOOCTBYET
TOMY YIIyOlIeHHOE W3yYeHHE HMCTOPUHU HaIleH
Ponunbl. U3ydenune ucropum Oenopycckoil ro-
CYIapCTBEHHOCTH IIOMOTaeT HAWTU OTBETHI Ha
MHOTHE KIIFOUEBBIE BOINPOCHI, CBSI3aHHBIE C BOC-
NPUATHEM BaKHEHIINX OOIIeUeTIOBEUECKUX LEH-
HOCTEH, TOHMMAaHHEM TOI0, Kak IPOUCXOAUIIO
dopmupoBaHHE OEIOPYCCKOM HAlWH, KaKOBBI
HCTOKU TPOUCXOXKACHHUS Ha3BaHusi «bemapychy.
Baxknol mpobiemoii sSiBIsieTCs BOMPOC O BpeMe-
HU BO3HMKHOBEHHMS U CYLIECTBOBAaHUS TEPMUHOB
«Pycb — benast Pycy — benopyccus.

Tepmun «Pycp» NpUMEHUTENIBHO K Hace-
neHuto benapycu mnepBoHavallbHO, Kak BHUAHO
U3 KOHTEKCTAa MCTOYHMKOB, MCIIOJIb30BAJICS B Ka-
yecTBe KOH(pecCHOHMMa (IPUHAAIECKHOCTh K
Pyccxkoit paBHo KueBckoit MUTpOIIONNM) U MOJHU-
ToHUMa (TOCYAapCTBEHHO-IWHACTHYECKas OOII-
HOCTb, co3maHHas PropukoBuuamu) [1, c. 340].
XpuCTHaHM3alMs 3aKpenwia B KayecTBE Hasz-
BaHUsA HaceneHus bemapycu TepmMuH «Pych».
B npeBHux nokymeHTax nucaHoro npasa bena-
pycu — rpamorax o0 orHomeHusx [lomorkoro,
Butebckoro, CMOJICHCKOTO KHSDKECTB ¢ Puroi
n lorckum Oeperom, moroBopax 1229, 1263,
1338 rr., cioBo «Pycb» M IpPOU3BOIHBIE IOHS-
TUs (HampuUMep «PYCHH» U Jp.) HUCHOJIB3YHOTCS
MECTHBIM HaceJIeHMEM KakK caMoOHa3BaHue. B
XIV Beke yCTOMYMBO COXpaHsIeTCs Ha3BaHUE
«Pycp». Ilocie MOHIONBCKOTO HAIIECTBUS U
Bo3HUKHOBeHUss BKJI tepmun «Pycw» HaumHa-
€T MHCIIOJIb30BaThCsl B KAyeCTBE CAMOHA3BaHUS
HECKOJIbKUX BOCTOYHOCJABSHCKMX Hapoaos. Ha
MPOTSHKEHUU CTOJeTHH TepMUH «Pychb» MCHOib-
30BaJICSl HAIIMMHM TIPEJKaMH B KadecTBe COOCT-
BEHHOI'O CAMOHAa3BaAHMSI.

Tepmun «benas Pyce» BHepBble BCTpe-
yaeTcs B JieTonucax mox 1135 . mo OTHOIIEHUIO
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Kk Bragumupo-Cy3nanbckomy kHsikecTBy. beno-
pycckue 3emum mon Ha3zBaHueM «benas Pychb»
BriepBble BcTpevatoTcss B 1305 . Ha crpaHunax
NnarbeBckoit neronucu. IlepBoHadanbHO 3TO Ha-
3BaHUE OTHOCWJIOCH TOJbKO K Iloyorkoi 3emie.
C nepsoii nosoBuHbl X VII Beka 0HO 3aKpeNuIoch
3a Boctounoit yacteio benapycu [2, c. 6].

VYnomunanue benoir Pycu, kotopoe oTHO-
CUTCA MMEHHO K COBPEMEHHOW TEPPUTOPUU Ha-
el cTpaHsbl, Becrpedaercs B « XpoHuke [lonbiimy»
nonkanwiepa Ana:«... y 1382 r. raiina, cbiH
Anbrepna, BsUTIKI KHSI3b JITOYLIAY, SIKOTO Togam
paHel sToHBI J3sibka KeicTyT mamaniy pasam
3 MaTKaro, 3aKaBay y JIaHIYyTi 1 macaj3iy y Bs3Hi-
1y ¥ Helkas kpanacui benait Pyci, mro 3aBeria
[Monank...» [1, c. 351].

B pasHoe Bpemsi NMpOMCXOKIAEHUE ITHO-
HuMma «benas Pych» OOBSACHSINM TO-pa3sHOMY:
MPOUCXOAUT OT L[BETA BOJOC U OOMIMsI OEJIoro B
onexze Oenopycckoro Hapona (E. Kapckwuii, Ha-
yano XX B.), MOIYEPKUBAET HE3aBUCHUMOCTH OT
monroio-tarap (M. Jlro6aBckuii, XIX B.), cBo-
Oomnass u HezaBucuMmas 3emus (B. Tarumies,
XVIII B.), BocTO4YHAs YacTb coBpeMeHHOU be-
Japycu IpelIoyioKUTeNbHO Ha3zaHa benoit Py-
ChIO TIOCJIE U B IPOTUBOBEC UepHOM, KpeleHHON
MO3JHEE, B KOTOPOH SI3bIYECKUE TPAAULIMH COXpa-
usumichb nossiue (K. Tapacos, A. Turos) u ap.

Ciienyer oTMETUTh, YTO OTHOCUTENBHO be-
JapyCc MHOTO CTOJETUH YMOTpeOsIcs U Tep-
MuH «JIutBa». IlepBoe ynomunanue o «JIlutee»
natupyercst 1009 . B XVI-XVIII Bekax 310 Ha-
3BaHUE HCIONIb30Basoch Aig Hacenenus BKIL
[loTepst 3TOr0 Ha3zBaHWsI MMeENa JIBE NPUYUHBI:
MOJIIKK CTapajiuch HaBsi3aTh Ha3zBaHue [losbiua,
pycckue — benas Pyce. JluTBoil Ha3wiBamm Oe-
nopycckue 3emiu a0 koHna XVIII Beka, xord
napajuieJIbHO ONpPENEJICHHBIM [epuoJ BpPEMEHU
HCIIOJIb30BAJINCH U Jpyrue Ha3BaHus [3, c. 16].

Taxum 00pa3oM, O MIPOUCXOKICHUN HA3BaA-
Hus «benast Pyck» BBIIBUHYTO MHOXECTBO BeEp-
CHUii, a B IOCBSILIEHHBIX 3TOMY BOIIPOCY paboTax
4acTO BCTpPEYAlOTCA 3a0iyXKIeHUs, MOITOMY C
YBEPEHHOCTHIO MOXHO TOBOPUTH O HEOOXOHIu-
MOCTH HW3yuY€HUsl JNaHHOW mpobnembl. [yis Bo3-
HUKHOBEHHSI COOCTBEHHOW OEIOPYCCKOM HJICH-
TUYHOCTHU BaKHBIM (DaKTOPOM OBLIO 3aKpeTieHHue
tepmuna «benas Pycp» (Alba Russia) 3a koHK-
pETHON TeppuUTOpUEN CEBEPO-BOCTOYHOM YacTu
coBpemenHoil bemapycu. Ilonomk cran nmepBbiM
ropoaom BKIJI, k koTopoMy Hauaju MpUBs3bIBATH
nokanu3auuto benoii Pycu B ToT nepuoz.

B orHomienun tepmuHa «benopycckuii»
BbIIatomuiics 6enopycckuit ucropuk M.B. JloB-
Hap-3anojibckuil B Hadane XX BeKa MHcal:
«Henerko onpenenuts, Korjaa MosiBUJIOCh HAa3Ba-
nue benopyccun u Genopycckoro Hapona. B ca-
MOM JIeJie, MOJIbCKUE U HEMELKHE MHUCATENIN yKe




¢ nosoBuHBI XIV Beka Ha3bIBAIOT 3TUM HUMEHEM
Hally cTpaHy. Benukue KHs3bS JUTOBCKHE Ha-
3BIBAIOT 3TH 3eMiid bemnoit Pyceio, a Hapona atoi
ctpanbl Oenopycamu. C monoBuHbl XV Beka H
B MockBe Ha3bIBaloT yxe xuteneil CMoreHcka,
[Tonorika U OKpecTHBIX MecTHOCTe benopyc-
cueil u Oenopycamu. Jlake UTambSHIBI B MOJIO-
BHHEe XV Beka 3HAIOT TakXke 3To Ha3BaHue. Hau-
MeHoBaHue benopyccus u Genopycsl HUKOT/IA He
3a0eiBasioch ¢ koHna XIII Beka m Bcerna mmeno
peanbHOE 3HauYeHHE. OJTOT TEPMUH HE HCKYC-
CTBEHHO TMPHUIYMAaHHBIH, HO HCTOPUYECKU CIIO-
JKUBILINKCS U HALUMOHAIBHBIN [4].

Mareii CTpbIKOBCKUHM (TIONBCKUA HCTO-
pHUK, MHcaTeNlb, TUIUIOMAT, KaTOJUYECKUI CBS-
HIeHHUK, nepBbiii ucropuorpad BKIT XVI Beka)
MEPBBIM  YIIOTPEOMII TEPMHUH «OEIOPYChI» B 3HA-
YeHHUH, OJTM3KOM K COBPEMEHHOMY.

[Tocne mpucoeaunenus 3emens bemapycu
K Poccuiickoii umnepun 3ta TEppUTOPHs cTaja
oduiansHO Ha3bIBaThCs benopycckoit. B 1796 1.
[TaBen I pacnopsiauncs o6wvenuuuth [lomonkyro
u MoruneBckyto ry0epHUH B OJHY TyOepHHIO
¢ ueHrpom B Burebcke u nHazBan ee «beno-
pycckoi». 3areM IMOCTENEeHHO JTO Ha3BaHUE
pacnpocTpaHWiIoOCh M Ha JApyrue ryoepHun. B
30-e rompl XIX Beka MapcKuM yKazom ObLIO 3arl-
pelleHo MCIoNb30BaTh Ha3zBaHue «bemopyccusy.
BBomwinocs HOBoe HazBaHue — «CeBepo-3amaj-
HBIN Kpaiiy. Jlumbe mocne OypikyasHbIX pedopm
TEPMHUH «OEOPYCCKHIT» Hadajdl BO3BpAIIAThCS.
OdunmanbHoe TNpU3HAHHE W 3aKPEIJICHHE OH
nonyunsi B 1919 rony mocne mpoBo3miamieHus
CCPb.

Takum 00pa3om, MOHHUMAaHHUE MPOUCXOXK-
JIEHUs] Ha3BaHUsI OEOPYCCKOro Hapoja, U3MEHe-
HUSl B Ha3BaHUU, TECHbIC CBSI3U U IMEpETIeTCHHE
C HCTOpPHEH COCEeIHUX TOCYIApCTB SBISIOTCS
BaXHOW COCTABJISIIOIICH B OCMBICIIEHUN UCTOPHH
benapycu.
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K BOITPOCY O IIOHATUU
IOPUINYECKOU OTBETCTBEHHOCTH
N EE 'YMAHU3ALIUU

I1.A. 2Kmypoeckuii

BUII — Yuueepcumem npaea u couyuaibHo-
UHPOPMAYUOHHBIX MEXHONO0UTL

2. Munck, Pecnyonuxa benapyco

B COBpEMEHHBIX YCIOBHAX B HOpHIUYEC-
KOW HayKe INPOUCXOAUT MHTEHCHBHBIN IPOLECC
yrinyOneHus O3HaHMS MPaBOBOM /IEATEIIHOCTH.
OTO BBI3BIBAET HEOOXOUMOCTH 00OTaIIICHHS Tpa-
JUIMOHHBIX FOPUAMYECKUX KaTeropuil U MOHS-
THi, BBIPAOOTKH HOBBIX OOIIETPABOBBIX MOJIOXKeE-
HUW JUIsl TalIbHEWIIEro Pa3BUTUS FOPUIANYECKON
tepmuHosioruu. K dmciy BakHe#mmx Tpebosa-
HUH, NPEeIbABISIEMbIX K HAyYHOH FOPUIMYECKOM
TEPMHUHOJIOTUH, OTHOCATCSI TOYHOCTH B 0003Haue-
HUU NIOHATUH, OTHO3HAYHOCTb, IPU KOTOPOU OpU-
JUYECKUI TEPMUH HMEET OJHO, a HE HECKOJIBKO
3HAYCHUN.

VYpoBeHb pPa3BUTHUS INIpaBOBEIEHUsS TpeOy-
eT IOPUAMYECKOTO INEPEOCMBICICHUS psafa (QyH-
JAMEHTAJIBHBIX KaTerOpUi, BBIXOJA Ha HOBBIN
YPOBEHb HAyUHBIX HCCIEAOBAHUM, MPU3BAHHBIN
COCIMHUTh JOCTHXXCHMSI IIPABOBOM HAyKH H
CMEXHBIX oTpaciei 3HaHui. K dnciy kareropuii,
TpeOyromux yrimyOoJeHHOW pa3pabOTKH OTHOCHT-
Csl M KaTeropus IOpUANYECKON OTBETCTBEHHOCTH.

IOpuanueckass OTBETCTBEHHOCTb, €CIIU
OTIPENeNIUTh €€ MECTO B CHCTEME OeIopyCcCKOro
npaBa, IpeAcTaBiIseT co00M KOMITJIEKCHBIH 110 CO-
JIepKaHUI0, CBOGOOPA3HBIN 10 CTPYKTYype, OXpa-
HUTEJIbHBIM 10 Ha3HAYCHUIO, (YHKIMOHAIbHBIN
WHCTUTYT IPaBa, peryIupyronil JeINKTHbBIE OT-
HOLLICHUS.

[lonsitne  «topuauyeckass  OTBETCTBEH-
HOCTB» TIOJTy4aeT BbIPA)KEHHE B pa3HOOOpa3HbIX
IIPABOBBIX SIBJICHUSAX, HAXOIUTCS B TECHOM CBA3H
C TAaKMMH KaTErOpUsiMHU, KaK HaKa3aHHUE, CAHKIIMS
IPaBOBOM HOPMBI, IpaBOHApyLICHHE, OOs3aH-
HOCTh, HEOOXOIMMOCTb. BeposTHO, mosTOoMy B
IOPUIMYECKON JINTEPATYPE UMEIOTCS pa3INYHbIE
MO3ULUH IO BOMNPOCY O MOHATUHU FOPUINYECKOU
orBercTBeHHOCTH [, C.291-292]. B Oymymem
HE HCKJIIOUEHO IMOSIBIICHUE U JAPYTUX TEOpEeTH-
YECKUX KOHILENINN, €CIU HE YSICHHUTB, YTO CIIOP
O MOHATHU HOPUINYECKON OTBETCTBEHHOCTH HO-
CUT HE TOJIBKO CYIIHOCTHBIH, HO B 3HAUUTEIILHOU
Mepe U TEPMUHOJIOTMYECKHI Xapakrep.

[TockonbKy ropuandecKass OTBETCTBEH-
HOCTh IOJIy4aeT BBIPAXEHHE B PazHOOOpa3HBIX
IIPABOBBIX SIBIICHUAX, TO U B TEOPUU IIpaBa OHA
TPAKTyeTCsl I0-Pa3HOMY: M KaK MCIIOJIHEHUE
IOPUINYECKON 00S3aHHOCTH T0J] BO3AECHCTBHEM
rOCYJapCTBEHHOTO NMPUHYKAEHUS, U KaK (haKTH-
YyecKasi peanus3alysl IPAaBOBBIX CAHKIUI, M Kak
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Kapa, Haka3aHue, oOpeMeHEeHHe, Hajlaraemoe 3a
HEBBITOJIHEHUE MTPABOBOM 00S3aHHOCTH WU 3J10-
ynotrpebienue npaBoM. Ho Takue u monobHbie um
TPAKTOBKH OTPaXKaroT JIMILb OTAEJIbHbIE CTOPOHBI
JTaHHOM NpaBoBOM Kareropuu [2, c. 11-12].

Takoe KOJIMYECTBO TPAKTOBOK HEJNb3sl IPH-
3HATh MOJOKHUTEIBHBIM (PAKTOM, MTOCKOJIBKY TPO-
TUBOPEUYHUBOCTb PA3HBIX OINpPEACNIEHUN, UX HECO-
I1aCOBAaHHOCTH CO3/al0T BIeUaTiIeHHe, OyATo Obl
IOpUINYECcKas OTBETCTBEHHOCTb — «pPa3MbITash»,
HesCHas, HeTo4yHasi kareropus. [lonaraem, uro
3T0 He Tak. MOpuaudeckass OTBETCTBEHHOCTD —
KaTeropusi TouHas, onpezenennas. Hanbonpuryro
SICHOCTh IIOHSITHE IOPUIUYECKOW OTBETCTBEH-
HOCTH MOJIY4YaeT B KOHIENIMU HETaTUBHOU FOpHU-
JIUYECKOM OTBETCTBEHHOCTH, IOHMMAaEMOU Kak
HeOIaronpusTHbIE MOCIEICTBUS sl TPaBOHAPY-
IIUTENS, BhI3BAaHHBIE MPUMEHEHUEM K HEMY Mep
rOCyJapCTBEHHOIO MPUHYKJIEHUS 32 COBEPILEH-
HOE IPaBOHAPYILIEHHUE.

B ropuguyeckoil auTeparype MHOTMMU
aBTOpaMU OTMEYAETCs, YTO CyTh IPaBOBOIO pe-
TYJIMPOBAaHUSL OPUIUYECKOW OTBETCTBEHHOCTHU
COCTOMT HE CTOJIbKO B peajM3aluyd HOPMAaTHUB-
HbIX NPEINUCAHUN CaHKLUWHU, a MPEkKIE BCEro, B
cnocobax ux obecrneyenus. [loaromy Bo3HUKaET
HEOOXOAMMOCTh COMOCTABICHUS HPAaBCTBEHHOM
U MPaBOBOM OTBETCTBEHHOCTHU, MOCKOJIbKY UMEH-
HO 4Yepe3 OTBETCTBEHHOCTb MPOSIBISIOTCS CIIO-
coObl peanu3aluy MpPaBOBbIX U HPABCTBEHHBIX
MpaBUIL.

BaxxHbIM MOMEHTOM, SIPKO MOJYEPKUBAIO-
MM B3aMMOCBSA3aHHOCTh, B3aUMOOOYCIIOBIICH-
HOCTb B IOPUJIMYECKON OTBETCTBEHHOCTH IPaBO-
BbIX M HPAaBCTBEHHBIX ACIEKTOB, SIBJISIETCS TaKOE
HalpaBJICHHE €€ pPa3BUTHUs, KAaK T'yMaHU3alusl.
['ymanusM, rymanuzauus — OOUH M3 OCHOBHBIX
MIPUHUMUIIOB COBPEMEHHOIO TpaBa. I'yMaHu3aus
OTBETCTBEHHOCTH — €€ BeIylllee, MapagurMalib-
HOE HalpaBJIEHUE €€ COBEPILICHCTBOBAHHUS.

I'ymanusm (ot nat. humanus — uenoBevec-
KW, YeJOBEYHBIN), MpU3HAHUE IEHHOCTU 4Ye-
JIOBEKa Kak JIMYHOCTH, €ro MpaBa Ha CBOOOAHOE
pa3BUTHE M TPOSBICHHE CBOMX CIHOCOOHOCTEH,
yTBepKACHUA Onara dYeloBeKa KaK KpHUTEpHUS
OIICHKM OOIIECTBEHHBIX OTHOIICHHU [3, c. 353].
[IpuHuun rymaHu3Ma HOPUAMYECKOHM OTBETCT-
BEHHOCTH BBITEKAE€T W3 OCHOB KOHCTUTYLIMOH-
Horo cTpost Pecriybnuku benapycs, koTopsie ipo-
BO3MJIALIAIOT MPUOPUTET MHTEPECOB YEIOBEYEC-
KOH JINYHOCTH.

['ymaHu3M ropuInYecKkoil OTBETCTBEHHOC-
TH HaxOAMUT CBOE BBIPAKEHUE B 3aKPEIUIEHUH U
3almTe mpaB U cBo0O, NOO B HEM KaK BBIpake-
HUAM TyMaHHW3Ma [paBa 3aKIOYEeHO pPalMOHalb-
HOE OTHOLIEHUE K yesnoBeky. [loaToMy rymanusm
B NIPUMEHEHUU MEpP OTBETCTBEHHOCTH O3HAYaer,
YTO OHU JIOJKHBI OBITh CIIPABEUIUBBIMU U Pa3yM-
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HBIMU, HE JIOJKHBI OBITH CBSI3aHBI C M3JIULITHUMH
MpaBoOOrpaHUYEHUSIMU BUHOBHOTO. Ocob0 0bpa-
TUM BHMMaHHUE Ha TO, YTO MPUHIUI T'yMaHH3Ma
MOJPa3yMeBaeT 3allUTy HHTEPECOB HE TOJBKO
OTJIEJIbHOM JIMYHOCTHU, HO W BCEro 0OIecTBa B
LEJIOM.

HeoOxoaumo oTMeTHUTh, YTO T'yMaHU3aLUs
OTBETCTBEHHOCTH JOJDKHA OCYILECTBISATHCS B
YeTKHX, HayyHO 00OCHOBAaHHBIX paMkax. [IpaBo
HE JOJDKHO «HMIATH Ha TOBOAY» Yy COIHMAJIbHO-
TYMaHUTApHBIX ITUCUUIUIMH. B ganHOM Bompoce
BaXKEH yUeT KaK CTaTUCTHUYECKHX JAHHBIX, TaK H
TaKMX HayK, KaK KPUMHUHOJOTHS, FOpHUINYECKas
CTaTUCTUKA, IOPUAWYECKas TCUXOJOTUS U T.J.
['ymManu3M mposBIsieTCS W dYepe3 CIpaBeasIu-
BOCTb, U Yepe3 B3aMOOTHOIIIEHHE TIPAaBOOXPAHU-
TEJbHBIX OPraHOB U TPaKJaH, Yepe3 peaan3aliio
HOpPM OPUJIMYECKONW OTBETCTBEHHOCTH U HCIOJ-
HeHHue HakazaHus. CenyeT COrIaCUThCS, UTO JUIS
COTPYIHUKOB MPABOOXPAHUTEIBHBIX OPTaHOB TY-
MaHHOE€ OTHOIIEHHE K TpakJaHaM JOJKHO CTaTh
BaKHEHIEH cocTaBisomel nx npogeccuoHab-
HOU nesaTenbHoCTH [4, ¢. 31].

Mpl monaraeM, UTO MPAaBOOXPAHUTENb-
HbIE OpraHbl JOJKHBI HEMOCPEICTBEHHO ydacT-
BOBaTb B IIOATOTOBKE MPOEKTOB HOPMAaTHUBHO-
MPABOBBIX AaKTOB O IOPUIMYECKON OTBETCTBEH-
HOCTH, BHOCHUTb MPEJIOKEHHUS U TOMPABKHU IO
TEM WJIU WHBIM BOMPOCAM COBEPIICHCTBOBAHUS
3aKOHO/ATENbCTBA B JlaHHOW obOnactu. Peanu-
3alMs Ha MpaKTHUKE NpPUHIUIA TyMaHH3Ma Ka-
YECTBEHHO YJIYYIIUT B3aUMOCBS3b JINYHOCTHU, 00-
IIECTBA M TOCYJapCTBa, YCUJIUT JIOBEpUE Tpax-
JaH K TMPaBOOXPAaHUTENbHBIM opraHam Pecry0-
nvku benapyce.

Taxum 06pazom, TyMaHU3M JOJHKEH BBICTY-
naTh OJHUM M3 OCHOBOIIOJIATAIOIIMX MPUHIIUIIOB
IOPUIMYECKON OTBETCTBEHHOCTH, B COOTBETCTBHH
C KOTOPBIM 4YEJIOBEK NPU3HAETCS BBICHICH IEH-
HOCTBIO rocyaapcTBa u obmectsa. ['ymanuzanus
IOPUIMYECKON OTBETCTBEHHOCTU €CTh HEOOXOIu-
MO€, COLIMAJIbHO-IKOHOMUYECKHA M MOJUTHUECKH
o0ycioBIeHHOe TpeboBaHUE pa3BUTHS COBpe-
MEHHOTO TIpaBa.
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OBKAJIOBAHHUE TIOCTAHOBJIEHUSA
o AEJY Ob AAIMUHUCTPATUBHOM
IMPABOHAPYIIEHUUA

/I.C. Kapciox

Akademusn  ynpaeneHusn
Pecnyonuku benapyce

2. Munck, Pecnyonuxa benapyco

npu Ilpe3udenme

OnHoit u3 3¢ GeKTUBHBIX rapaHTUl BOCCTa-
HOBJICHUSI HApPYyIIEHHBIX TpaB, 3alIUTHI CBOOOI
Y 3aKOHHBIX MHTEPECOB M0 JieiaM 00 aJMUHHUCT-
pPaTUBHBIX TPABOHAPYIICHUSX SBISIETCS MPaBO
Ha 00KaJOBaHHE BBIHECEHHOI'O IO Jely MOcCTa-
HOBJEeHUs. B ropuanueckoii mureparype HeOe30c-
HOBAaTEJIbHO OTMEUaeTcs, 4TO ’Kanoba sBiseTcs
OHUM W3 YHUBEpCAJIbHBIX W HauOojee pac-
MPOCTPAHEHHBIX CPENICTB 3aIUThl B aJMHUHUCT-
PaTUBHO-IOPUCAUKIIMOHHOM TIIpoliecce, B COOT-
BETCTBUU C 3aKOHOM CIIY’KUT OCHOBAaHHEM IS
HepecMoTpa MOCTAHOBIECHUH 10 AeaaM 00 agMu-
HUCTPATUBHBIX MPABOHAPYLICHUSIX U CPEICTBOM
WCIPABICHUS TPAaBONPUMEHUTENBHBIX OIINOOK
[1, c. 88]. Ilyrem momaum >kamoObl M CBOEBpe-
MEHHBIM pearupoBaHWEM Ha HEE CO3AI0TCA
peanbHble TapaHTUU ObICTPOTO MCIPABICHUS Ha-
pYLICHHUI 3aKOHHOCTH B CBSI3U C NMPUMEHEHUEM
Mep aAMUHUCTPATUBHOIO BO3eHcTBUsA [2, c. 371].

I'masa 13 IlponeccyalibHO-UCTIOTHUTENBHO-
ro kojekca PecnyOnuku benapyck 06 aaMuHucT-
paTuBHBIX mnpaBoHapyueHusix ot 06.01.2021 .
Ne92-3 (manee — IIMKoAII) mpemycmarpuBaeT
JIBE TIPOIETyphl 00XaJOBaHHUS TOCTAHOBICHUS
no neny o0 aIMHUHHCTPAaTUBHOM IpaBOHapyIle-
HUU: KaK HE BCTYMUBIIETO M KaK BCTYNHBILETO B
3aKOHHYIO CHJTy ITOCTAHOBJICHHUS.

Tak, He BCTyNnHUBIIME B 3aKOHHYIO CHITY
MOCTAHOBJICHUSI MOTYT OBITh 00XaJIOBaHBI Clie-
nyromuM obpa3oM: 1) B aIMUHUCTpAIUIO paiioHa
B TOpojie, palOHHBIM WJIM TOPOJICKON HCIOJIHU-
TEIbHBIA KOMUTET JTHOO0 B Cy/ IO MECTY HaJIOXKe-
HUS aIMUHUCTPATUBHOTO B3BICKAHUS 00XKAITyeTCs
MIOCTAHOBJIEHHE KOMMCCUH 110 JI€JaM HecOoBep-
[ICHHOJIETHUX, aJIMUHUCTPATUBHOW KOMHUCCHH;
2) B pailOHHBIN UCTIONHUTENBHBI KOMHUTET OO
B CY/ [0 MECTY HaJIOKEHHs aIMUHUCTPATUBHOTO

B3bICKAHUSI O0KaJyeTcsi MOCTAHOBIIEHUE CEIbC-
KOTO, TIOCEJIKOBOTO HCIOJIHHUTEIHHOIO KOMHUTE-
Ta; 3) B BBIMIECTOALINI OpraH, BBIIIECTOSILEMY
JOJHDKHOCTHOMY JIMITY JTUOO B Cy/A MO MECTY Ha-
JIOKEHUS aIMUHUCTPATUBHOTO B3BICKaHUsSI O0XKa-
JyeTcsl MOCTAaHOBJIEHHE MHOTO OpraHa, BeIyIlero
aJIMUHHUCTPATUBHBIN mpoiecc; 4) kanoda Ha 1o-
CTaHOBJICHHE Cy/la aJIPECyeTCsl B BBILIECTOSIIHIA
cyn. KommereHuust cyaoB, paccMaTpHUBAIOIIUX
’kanoObl, pasrpanuyena B cT. 13.4 TIMKoAIl

Kanoba momIeKUT HANpaBICHUIO B CYyA
a0 opraH, BeIylIUid aJMUHUACTPATUBHBIN MPO-
1IECC, KOTOPHIMU BBIHECEHO OCIapUBAaEMOE II0-
cra”Hosnenue. [loctynuBmias xkamnoba BMecTe C
JesioM 00 aJIMUHUCTPATUBHOM PaBOHAPYILIEHUU
B TEUEHHUE TpeX paboyux AHEW HampaBiseTcs B
cyn 1100 opraH, KOTOPOMY OHa aapecoBaHa U KO-
TOPBIN YIIOJTHOMOUYEH €€ paccMarpuBaTh. B Takom
cilydae jkajo0a paspeliaercs ¢ BbI30BOM 3aWH-
TEPECOBAHHBIX JIUI], ¥ HEMOCPEJACTBEHHBIM 3a-
CIIyIIMBaHUEM OOBSCHEHUH JIMIa, B OTHOLICHUH
KOTOPOTO BBIHECEHO MOCTAHOBJICHUE MO JeNy 00
aJMUHHUCTPATUBHOM MPABOHAPYIICHUU, U HHBIX
3aMHTEPECOBAHHBIX JIMIl, €CIU OHH BBIPA3UIH
JKeJlaHue MPUCYTCTBOBATh HA PACCMOTPEHHUU Ka-
710661. CpOK pacCMOTPEHUS JKaTO0bI HCUNCIISETCS
CO JTHS €€ TIOCTYIUICHUS B Cy/, OpraH, JOHKHOCT-
HOMY JIUILY, YIIOJTHOMOYEHHBIM €€ pacCMaTpUBATh:
00U CPOK COCTABIISIET OJUH MECSI], CIelUalb-
HBII TIpU 00XaJIOBaHUH MOCTAHOBJICHHUS O HAJIO-
JKEHUHM aJIMUHUCTPATUBHOTO B3BICKAHHUS B BHJE
aJIMUHHUCTPATUBHOTO apecTa WU JenOpTalud —
Tpoe cyTok (ct. 13.3, 13.8 [TMKoAII).

Kpyr rocymapcTBeHHBIX OpraHoB, YIOJ-
HOMOUYEHHBIX Ha MPOBEPKY BCTYIHUBIIETO B 3a-
KOHHYIO CHJTY IMOCTAHOBJICHUS IO Aeny 00 aaMu-
HUCTPAaTUBHOM IPAaBOHAPYILIEHUH, CYIIECTBEHHO
y)K€ — Takasl JeATeIbHOCTh OTHOCUTCS TOJBKO
K KOMIETEHLIUU CYIOB, YTO CIEAYyEeT U3 COAep-
s)kaHud cr. 13.12 TIMKoAIl, B cuily nojoxxeHui
KOTOpPOI BBIHECEHHOE IO ey 00 aJMHUHHCTpa-
TUBHOM IPaBOHAPYIICHUN MTOCTAHOBIICHUE, €CITU
OHO OBUIO OOKaJOBAaHO 10 BCTYIUIEHUS €r0 B
3aKOHHYIO CWJIY B PallOHHBIM HCIOTHUTEIBHBIN
KOMUTET MO0 B BBIIIECTOSIIMNA OpraH, BBIIIE-
CTOSIIIEMY JIOJDKHOCTHOMY JIMILY, MOXKET OBITh
MEPECMOTPEHO MO kajo0e 100 MPOTECTY CYIOM
B COOTBETCTBUU C MOJCYIHOCTHIO, YCTAHOBJICH-
noi crt. 13.4 TIMKoAII, a oOkanoBaHHOE J0
BCTYIUJICHHSI €r0 B 3aKOHHYIO CUJIY B Cyl — Ipea-
cezareneM Bbliecrosiero cyna. [lpu obxanosa-
HUU TIOCTAHOBJICHUS B 0003HAUEHHOM MOPSAKE
kKanoOy cienyeT MOoAaBaTh HEMOCPEICTBEHHO B
Cyll, YITOJHOMOYEHHBIH Ha €€ pacCMOTpEHHE.
B takom ciydae m3BelleHHE 3aMHTEPECOBAaHHBIX
JUI] O BPEMEHU U MECTE PacCMOTPEHHUS KaIO0ObI
He oOs3arenbHO. ComtacHo cr. 13.14 [TMKoAIl
CPOK PAcCMOTPEHUS KajdoObl Ha BCTYMHBIIECE B
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3aKOHHYIO CHJIY MOCTAHOBJIEHHE IO ey 00 aj-
MUHHUCTPAaTUBHOM IPaBOHAPYLIEHUU COCTAaBIISET
OJIMH MECSL, UCYUCISIETCS CO HS MOCTYIUICHUS
JKaIo0bl, a B cllydae HCTpeOOBaHUs J1e1a — CO JTHS
€ro MOCTYILJICHUSI.

JlHeM BCTYIUIEHMS! B 3aKOHHYIO CHUJIy IIO-
CTAHOBJIEHUS MO Jedy 00 aAMHHHUCTPATHBHOM
MpaBOHAPYIICHUH, €CIH OHO HE OBLIO OTMEHEHO,
cuutaercs: 1) IeHb BBIHECEHUS MOCTaHOBJICHHS
MO pe3ylbTaraM pPacCMOTPEHHs KayloObl (Ipo-
TecTa) Ha HE BCTYINHUBIIEE B 3aKOHHYIO CHITY
noctranoBienue (ct. 13.11 TIMKoAIl); 2) nens,
CIeNyIOLUNA 32 MOCIECAHUM [HEM CpOKa, Ipe-
JIyCMOTPEHHOTO0 Ha O0KaJlOBaHUE HE BCTYIUB-
LIEr0 B 3aKOHHYIO CHILy IOCTAHOBJIEHUS 1O JEiy
00 aIMHHHUCTPATUBHOM IMPABOHAPYLICHUH, €CIH
B TEUCHME JIaHHOTO CpOKa He IMoJaHa *kayjoba u
He TipuHeceH mporecT. Korma mocneaHuii JeHb
Cpoka Juisi O00KaJoBaHUs MPUXOAUTCS Ha Hepa-
060ouuii JIeHb, TO MOCJIEIHUM THEM TaKOrO CpPOKa
CUMTAETCS MEPBBINA CIEAYIOUINI 32 HUM paOoUHii
nensb (ct. 13.5 TTMKoAIl).

[Ipu sToM mocne (HakTUYECKOro BCTYILIE-
HUS IOCTAHOBJIEHUS B 3aKOHHYIO CHILY 3aKOHOJIa-
TEJILCTBO JOIYCKAaeT BO3MOXHOCTh BOCCTAHOBIIE-
HUsA cpoka, npeaycMoTpeHHoro ct. 13.5 ITMKoAIl
Ha O0KaJOBaHUE IOCTAHOBIEHHUS MO JeiIy 00
aIMUHUCTPATUBHOM IPABOHAPYLIEHUU 1O €ro
BCTYIUIEHHSI B 3aKOHHYHO CHILY, B Ciy4yae Ipo-
Mycka €ro MO YyBaXUTENbHBIM mpuyuHaMm. OO0
3TOM MepeJ] CyAOM, TOJKHOCTHBIM JIULIOM, YIIOJI-
HOMOUYEHHBIMU paccMaTpuBaTh kajoly, BIIpaBe
X0/1aTalicTBOBATh JIMIA, UMEIOLIUE IPaBO HA IO-
Jady skajo0bl. B cimyuae BoccTaHOBIEHHUS IMPO-
MYIIEHHOIO CpPOKa I[EPECMOTp IOCTAHOBJICHUS
OCYILIECTBIIIETCS. B TOPAJIKE, MPELYCMOTPEHHOM
ct. 13.3 TIMKoAIl, kak He BCTYIUBLIETO B 3aKOH-
HYIO CHJTy, JlJaXk€ €CJM OHO HucrosiHeHo. [loaTo-
My B kKajlobe U XonaTaiicTBe O BOCCTAaHOBICHHUH
MPOITYLIEHHOI0 CPOKa B KaYeCTBE ajpecara clie-
JlyeT yKa3blBaTh CyJ, JOJKHOCTHOE JIMLO, YIIOJ-
HOMOYEHHBIE Ha €€ PacCMOTpPEHHUE, a I0JaBaTh
Ha3BaHHbIE JOKYMEHTBHI — Y€pe3 Cyl, Opras, Be-
IyIUd  aIMUHUCTPATUBHBIN MPOIECC, BBIHEC-
e nocraHoBieHue no neny. Cyn, yHnoJHOMO-
YeHHBII Ha PacCMOTPEHHE >KajJoObl, MOXKET OT-
Ka3aTb B €€ NPUHSITHH, KOIJa OTCYTCTBYIOT yBa-
JKUTEJIbHBIE MPUYMHBI IPOITYCKa CpPOKa, Mpeay-
cmotpenHoro ct. 13.5 TIMKoAIL.

Ecnu cpok Ha o6kajoBaHue HE BOCCTAHOB-
JICH, U IIOCTaHOBJICHUE HE OBbLIO 00KaJIOBAaHO 0
€ro BCTYIUICHUS! B 3aKOHHYIO CHJIYy, 3aWHTepe-
COBAHHOE JIMIIO BIIpaBe 00OpPaTUTHCS C COOTBETCT-
BYIOIIEH KaJI000M K TIPOKYPOPY ISl TTOCIIETYIO-
LIEr0 OINPOTECTOBAHMUSI MM IOCTAHOBJIEHUS 10
Jeny o0 aIMUHUCTPAaTUBHOM MpPaBOHApPYIIEHUU
KaK BCTYNMBILETO B 3aKOHHYIO cuiy. JKanoOa Ha
BCTYIIUBLIEE B 3aKOHHYIO CHJIy IOCTaHOBJIEHUE
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MOXET OBbITh TOJaHa B TEUEHHUE IIECTH MECSIIEB
CO [IHS BCTYIUIGHHS B 3aKOHHYI cuiy (4.3
ct. 13.12 [TNKoAII).

Ha ocHOBaHMU M3JI0KEHHOTO MPUXOIUM K
CJIEYIOIIUM BBIBO/IAM:

1. I'maa 13 TIMKoAIl npenycmarpuBaer
JBa TIOpSJKA PACCMOTpPEHHUsl kKajod Ha mocra-
HOBJICHUE M0 ey 00 aJIMUHUCTPAaTUBHOM IIpa-
BOHApYIIIEHUH: KaK Ha HE BCTYIUBIICE B 3aKOH-
HYIO CHJIy ITIOCTaHOBJICHHE M KaK Ha BCTYIUBIIEE
B 3aKOHHYIO CHIIy TIOCT@HOBIICHUE.

2. BerynuBiiee B 3aKOHHYIO CHILy IOCTa-
HOBJIEHUE MOXKET OBITh MEPECMOTPEHO IO HKaJlo-
0e, MoJaHHOH B MOPAJIKE, ONPeNeIeHHOM cT. 13.3
[INKoAIl, kak Ha He BCTYNHBIIEE B 3aKOHHYIO
CUIJIy TOCTAaHOBJIEHHE C OJHOBPEMEHHBIM XOJa-
TaliCTBOM O BOCCTAHOBJIGHUU HPOMYLICHHOTO
cpoka, 0o mo xajnode nuia, 00KaJToBaBIIETO
TaKoe MOCTAHOBJIEHHUE JI0 BCTYIUICHHUS €ro B 3a-
KOHHYIO CHJIy, HAlpaBJICHHON B COOTBETCTBHH
co ct. 13.12 TIMKoAIl nmubo mo mporecty mpo-

Kypopa.

CIIMCOK UCHHOJb30BAHHBIX
NCTOYHHUKOB

1. Tiopuna, A.A. @ynxyus 3auwumsl 6 ao-
MUHUCTPAMUBHO-IOPUCOUKYUOHHOM — Npoyecce:
monoepagus / A.A. Tiopuna. — Mocxesa: Topooey,
2009. — 128 c.

2. Obwee  aOmMunuCmpamusHoe npaso:
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TEHE3UC 3AKOHOJIATEJbHOM BETBU
BJIACTU HA TEPPUTOPUMU BEJIAPYCHU

C.C. Kacnepoeuu

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAYUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

Cranosnenue u pa3zsutue PecryOnuku be-
JapyCh Kak CHJIBHOTO M MPOLBETAIOLIEr0 Iocy-
JlapcTBa OBLIIO ObI HEBO3MOXHBIM 0O€3 TOCIe/0-
BaTeJbHO MPOBOAUMOI pabOTHl MO CUCTEMHOMY
OOHOBJIEHHIO 3aKOHO/ATENIbCTBA, ONEPATUBHOMY
MIPaBOBOMY pPEarupoBaHUIO HAa H3MEHSIOIIHUECS
OOlIeCTBEHHbIE TMOTPEOHOCTH, TOUCKY HOBBIX
HalpaBJICHUI MpaBOBOro peryiaupoBanus. Pe-
maromas pojib B 3TOM MPUHAJJICKUT 3aKOHOJA-
TeJIbHON BETBM BJIACTH, KoTopas (popMupoBaiach
Ha MPOTSHKEHUU JJIMTEIBHOTO NIEPUO/Ia BPEMEHHU.




WHrepec mnpexacraBisieT reHE3UC 3aKOHOAATENb-
HOM BJIaCTU Ha Tepputopuu bemnapycu.

Beue — naunbonee apeBHUI BBICIINI OpraH
roCcyJapCTBEHHOM BJIACTH, 32 KOTOPHIM IIPU3HABA-
JIOCh IIPaBO W3JIaHMsI HOBBIX 3aKOHOB. PerneHus
BEYE MOIJIM KacaThCs JII0OO0TO Jiesa rocyaapcTna.
Kak mpaBuio, ydactue B HapoIHOM COOpaHHUH
(Beue) MOINIM MPUHUMATH CBOOOTHBIE MY>KUHHBI.
Penenus npuHuManuch OOJBITMHCTBOM T'OJIOCOB.

[Tepuon Benukoro xuspxkecTBa JInToBCKOTO
XapaKTepu3yeTcsi TPUBUICHHBIM U CTATyTHBIMH
JTanaMu, B KOTOPBIX JOKYMEHTBHI UMENU Pa3BU-
Tyto (opMy IpaBOBOTO conepkanusi. B ato Bpe-
Msl B TOCYJapPCTBEHHOM CTPOE YETKO pa3leistoT-
Cs TIOJITHOMOUHSI MEKLy CEMOM, pajioll U KHSA3EM
[1,c.20-21].

KHs13b, XOTh U SBJSUICA TEPBBIM JIMIIOM B
rocy/lapcTBe, He 00Ja/1al MOJTHOTOW BJIACTH, pe-
IIEHHUS, KOTOPbIE OH BBIHOCHWJI, JOJDKHBI OBLIH
OBITh MPHUHATHI HE CAMOCTOSITENILHO, @ BMECTE C
Panoii, koTopast umena HEOrPaHUUYEHHYIO BIACTh
B rocynapctse. B npuBuiesx 3akpersuioch, 4To
IpU PACXOXKJACHUM MHEHUU MEXIy KHSA3EM H
Panoii, pemienue npuHUMaioch B 1onb3y Panpl.

Pana cocrosima U3 npuOAMIKEHHBIX KHS3S,
JIOJKHOCTHBIX JIMLl M TNpPEJCTaBUTENEH yXo-
BeHcTBa. OHa SIBISUIaCh MOCTOSIHHO JIEHCTBYIO-
LIIMM TOCYIAapCTBEHHbIM opraHoMm. Y Panel He
OBUIO IPONMCAHO YETKOM KOMIETEHLIMU B IPUBH-
Jiesix, OJJHaKO, KaK IpaBuiIo, OHa n3bupaia Benn-
KOTO KH$I3sl, IPUHUMAJIA PELICHUs O JIeJlaX rocy-
JlapcTBa BO BHELIHEH W BHYTPEHHEH MOJIUTHUKE,
a Tak)Ke PUHUMAJIa 3aKOHOJIaTEJIbHbIE AKThI.

K xomMmeTeHIuu ceiMa OTHOCHIIUCH BOTIPO-
ChbI U30paHUs KHI3S1, IPUHATHS 3aKOHOJATEIbHBIX
aKTOB, HAJIOTOBOM MOJUTHUKH, MEXKIYHapOIHbIX
oTHoweHWH U Ap. Kak opran rocynapcTBeHHON
BJIACTU CEiiM 00pa3oBajcs U3 JPEBHUX BEUEBBIX
coOpanuii 3emenb-kHsDKecTB. B XVI Beke ceitm
M3 BCECOCJIIOBHOI'O CTAaHOBUTCSl IPEICTABUTEIb-
HbIM OpPI'aHOM, Ha 3acelaHusi KOTOPOTO SIBJISIACh
HE BCsl LIUIXTA, a TOJIBKO €€ MPEeICTaBUTENINd — 10
JIBa JienmyTara (1mocia) OT Kaxa0ro MmoBeTa, KOTo-
pbie U30HMpaInch Ha MOBETOBBIX CeMMHKaxX. DTO
Ob110 BBeAeHO ¢ 1512 roja B CBsI3M € TEM, UTO Ha
3acelaHusl ceiiMa M3 HEKOTOPBIX MOBETOB HUKTO
He npuezxan [2, c. 282].

B Peun Ilocronnuroil BbICHIMM 3aKOHOAA-
TEJIbHBIM OpPraHoM BiacTu OblT BanbHblil ceiim,
MPEACTABIIAIOIMIMKN  JBYXIAJaTHbIA MapjaMeHT,
cocrosmuii n3 CeHara M MOCOJIbCKON HM30bI [3].
B pabore Banwpnoro ceiima Peun [locmonmroit
JIEHCTBOBAJ MPHUHIIMIT «JIHOEpPyM BETO» — pellie-
HUE JIOJDKHO OBITH NMPHUHATO BCEMHU JIeJeraTamH.
[Mpunuun «mbepym BeTo» Obul oTMeHeH Komc-
tutyuueit Peuun [locnonuroii 3 mas 1791 rona.

B pasButum 3akoHOIaTENbHOW BJIACTH Ha
Tepputopun benapycu B mepuon Poccuiickoit

UMIIEPUNA MOXXHO BBIIETUTH J1BA COOBITHS: TIPO-
BeZICHHE 3eMCKoi pedopmbl U peBomtonus 1905-
1907 rr. 3emckast pedopma 3akpenmia B ryoep-
HUSX 3eMCTBa, 00Ja/aBIIe 3aKOHOCOBEIATEIb-
HBIM [IPaBOM, KOTOPBIE MO3KE OBLITH 00BEANHEHBI
¢ ['ocynapcTBEHHBIM COBETOM.

B mnonbiTke HAWTU KOMIIPOMHUCC MEXKIY
CTOpOHaMHU OBLI MPHUHSAT CBOJA OCHOBHBIX T'OCY-
JIApCTBEHHBIX 3aKOoHOB Poccuiickoil umMmnepun
u pan apyrux manudecroB. Tak Oblna cozmaHa
locymapcTBeHHast ayma, (pyHKIMOHHUPYIOLIAS C
T'ocynapcTBEHHBIM COBETOM, KakK JIBE MajaThl Map-
JJAMEHTA.

locynapcTBeHHBIN coBeT, Oynydn BepXHEU
rajaTod mapiiaMeHTa, HOCHJI COBELIaTeJIbHbIN
xapakrep. Bonpochsl 0 3aKOHONPOEKTaX, BbICTaB-
JICHHbIE Ha OOCYXJEHHE B JlemapTaMeHTax IMpHu
T'ocynapcTBeHHOM COBeETe, MONTyYald CHILy 3aKO-
Ha TOJBKO IOCJE PAacCMOTPEHHUs MX Ha OOIIeM
coOpaHuM W TpUHATUU HapeM. K koMmeTeHIu
TocynapcTBeHHOT0 COB€Ta OTHOCHIJIMCH IOJIHO-
MOYMSl KacaTeIbHO MPHUHITHUS IOCTAaHOBICHHIA
00 OTMEHE pachopsHKEHUH K CYIIECTBYIOIIMM 3a-
KOHaM.

[Tocne npoBosrnamenus: Copetckoit beno-
pyccuu B niepBoii Konctutynuun BCCP 3akoHo-
JatenbHasl BIacTh Bpydasack Bcebemopycckomy
cbe3y CoBETOB, a B IIEPUOJ MEXKIY Che3aMU —
HenrpansHomy HMcnonnutensHoMmy Komwurery
(IUK), uzbupaBmiemycsi Ha Che3dax, KOTOpbIE
MPOBOIWINCH HE PEXKe 2 pa3 B rofl.

Baxueiiunmu HoBuectBamu KoHcTuTy-
nuu 1927 r. SBASIUCH OMpENeSIeHHE MPEeNIeoB
U BO3MOXXHOCTEH 3aKOHOTBOPYECKOM J1eATelNb-
HOCTH BBICHIMX U LIEHTPAJbHBIX OPraHOB TroOCY-
JIapCTBEHHOM BiacTu benopyccuu B COOTHOILIE-
HUU C TIOJTHOMOYMSIMH aHaJOTUYHBIX OpPraHOB
CCCP, 3nauntenbHO Oosee nmoxpodHas periaMmeH-
TauMs UX craryca u aesreinpbHoctd. K uncny Bep-
XOBHBIX OpPTraHOB BJIACTU ObUIM OTHECEHbI Che3n
CoseroB BCCP u UK. Ouepennbie Cbe3nbl
CosetoB bCCP nomkusl Obut co3biBarbest [IUK
OIMH pa3 B ToiA. YcraHaBimupaioch, uto [UK
orBeTcTBeHeH mepen Cwezgom CosetoB BCCP.
[To Konctutyuuu Cnesn CoseroB bCCP xors
U TIOJNy4YWJI OIPEJEJICHHE BEPXOBHOIO OpraHa
BJIACTH, OJHAKO HE 00JaJajl BEPXOBEHCTBOM IIO
BceM Bompocam rpaBorBopuectBa. LUK BCCP
SIBJISICS. 3aKOHOTBOPYECKHUM OPraHOM IO LIKUPO-
KOMY KpyTy BOIIPOCOB.

B 1937 r. 6bi1 mpoBeaen UpesBbluaiiHbIN
cbe3nr CosetoB BCCP, uToroM KOTOporo siBUJIOCh
npuHsATHe HOBoM KoHCTUTylmH, KOTOpass BHOCH-
Jla HOBIIIECTBA B pa3/eJICHUU BIIACTEH, JIeJis €€ Ha
3aKOHO/ATENIbHYI0, HCIOJHUTEIbHYIO U Cyneo-
Hy10. 3aKoHoOjarenbHasi BJIacTh Bpyuajiach Bep-
xoBHOMY Cosety bCCP u Ilpe3unuymy Bepxos-
Horo CoBeTa, KOTOpbI€ IPUHUMAJIU AaHAJIOTMYHbIE
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3aKOHO/ATENbHbIE aKThl, IpUHUMaeMbie Bepxos-
HbeiM CoBerom CCCP. B 1978 1. Oblna npuHsiTa
KonctuTynuusi, kotopas 3akpenuiia JUIupyromiee
nosioxkennue BepxoBHoro CoBera cpeau rocy-
JTAPCTBEHHBIX OPTaHOB, MPEIOCTABISIS KOMIIETEH-
MU HOBOTO YPOBHSI.

25 aBrycra 1991 r. Jlexnmapanuu O Tocy-
JApCTBEHHOM cyBepeHuTere bemapycu Obut npu-
JlaH CTaTyC KOHCTUTYLMOHHOTO 3aKOHAa, Ha Oc-
HOBAHMU KOTOPOTO OBLIM BHECEHBI U3MEHEHUS U
nononHeHuss B Koncturynuro 1978 1., a mo3zxe
u paspaborana HoBass Koncruryuwms. Takum 06-
pa3oM, BBICHIMM IPEICTAaBUTEIbHBIM MOCTOSTHHO
JEHUCTBYIOUIMM U €IWHCTBEHHBIM 3aKOHOMATEIb-
HbIM OpraHOM T'OCYAAapCTBEHHON BiacTtu B Pec-
nyonuke benapych sBinsncs Bepxosubliii Coser,
cocrosmuii u3 260 menmytaToB, HM30UpaBIIMX-
cs cpokoM Ha 5 siet. BepxosHbiii CoBeT, B cOOT-
BerctBuM ¢ Koncrurynueit 1994 r., mor npuHu-
MaTh 3akoHbl M KoHcTuTynmio, a Takxke u3Me-
HATH uX [3].

Usmenenue Koncruryuuu B 1996 r. npus-
HECJO W3MEHEHHUS B 3aKOHOJATeJIbHOW BJIACTHU:
ObUIM TIPEOCTaBICHBI 3aKOHOJATENbHBIE (YHK-
uuu Ilpesunenty; Bepxosubiit CoBer ObLT mpe-
oOpa3oBan B aByxnanatHblii [lapnament — Ha-
nMoHanbHOEe coOpanne PecnyOmuku benapych,
cocrosimmit 3 [lanarer npencrasuteneit u Co-
Beta PecnyOnuku.

Pedepennym, nposenennsiii B 2022 r., ipu-
Hec B KOHCTUTYHMIO MHOXECTBO H3MEHEHUI.
brina uckmrouena 101-s crarbst 00 U3MaHUU JCK-
petoB Ilpe3unenTtom, a taxke obpazoBaHo Bcee-
Oeropycckoe HapOAHOE coOpaHHUe, COCTOsIIEE U3
1200 yenosek, B Tom uwmcie: [Ipesunenta Pec-
nyonuku bemapych; Ilpesunmenta PecnyOmmku
benapych, mpekpaTuBIIEr0 MCIOJHEHUE CBOUX
[IOJIHOMOYMH; TIPEeCTaBUTENEH BCEX BETBEH Bila-
CTH U TpayKJaHCKoro obO1iecTBa. Beebenopycckoe
HapoIHOE COOpaHHEe CO3bIBACTCS HE MEHEE OHO-
0 pa3a B rofl ¥ K ero KOMIETEHLIUU OTHOCSATCS BCE
Jiena rocynapcersa [4].

Takum oOpazom, Ha TPOTSHKCHHUH M-
TenpHOU ucropun B benapycu neficTBoBain pas-
JU4YHbIE (OPMBI BBIPAKEHUS 3aKOHOAATEIHHOMN
BiacTu. B ompenenenHoe BpeMs 3aKOHOJATEIb-
HbIMU (DYHKIMSIME MOT 00J1aJIaTh KaK MCKITFOUH-
TEIbHO OIUH TPEICTABUTENb TOCYIapCTBEHHOMN
BJIACTH, TaK U B JPyroe BpeMs OHU MPHUHAJIEkKA-
JIM cpa3y HECKOJIbKUM OpraHaM.
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IMPABOBBIE OCHOBBI
®YHKIIUOHUPOBAHMSI
I'PAYKIAHCKOI'O OBIIECTBA
PECHYBJIMKU BEJIAPYChH

B.A. Kunens, /I.A. I'nyxomapenko

Axkaoemusn  ynpaenenus npu Ilpesudenme
Pecnyonuku benapyce

2. Munck, Pecnyonuxa benapyco

CoBpeMEHHBIN NEpHOJ Pa3BUTHUS IIpaBa U
HAI[MOHAJBHOIO 3aKOHOJATEIbCTBA, CBSI3aHHBIN C
IPUHATHEM U3MEHEHMH U nononHeHuid B KoHc-
tutyuuto Pecnyonuku benapych 27 deBpans
2022 roma Ha pecnyOmukaHCKoM pedepeHmyme,
XapakTepu3yeTcs aKTUBHOW HOPMOTBOPYECKON
nesiTenbHOCThIO PecryOnukn benapycs mo 06-
HOBJICHUIO MPABOBOM OCHOBBI MEXaHU3Ma rOCy-
JapcTBa U CTUMYJIUPOBAHUIO Pa3BUTUS Tpak-
JTAHCKOTO OOIIECTBA.

BriepBeie TepMUH «rpaxkaaHCKOe OOIIeCT-
BO», OTCyTCTByromui B KoHcTuTynumu, nerasub-
HO ompeneneH B 3akoHe PecmyOnmuku benapych
«O0 oOCHOBax TpakJaHCKOro OOIIEeCTBa», KO-
TOpBIM BCTyHaeT B IOPUAMYECKYIO cuily 19 mas
2023 rona. Ilox rpaxxgaHckuM OOILECTBOM IIO-
HUMarOTCs Tpaxaane Pecrmyonuku bemapych,
WHOCTpaHHBbIE TpaxkaaHe M Juna 0e3 TIpax-
JAHCTBA, TOCTOSHHO IpoKuBaromue B Pecry6-
nuke benapych, BhIpa)karolllue CBOIO TpaXKJaHC-
KYI0 TIO3MIIMIO MTOCPEICTBOM Y4YacTHsl B OOIIECT-
BEHHBIX OTHOIIEHUSAX M MHCTUTYTax, HE 3arpe-
IIEHHBIX 3akoHojaTenbcTBOM [1, cT. 1]. 3akoHO-
JlaTeNb TaKKe OMPEIeIn KPYTr CyObeKTOB TpaxK-
JAHCKOTO OOIecTBa, K KOTOPBIM OTHEC «00be-
JUHEHMSI TPakJaH WM IOPUAMYECKUX JIMIl Ha
OCHOBE IIGHCTBA BHE 3aBHCHUMOCTH OT KOJIHU-
YEeCTBEHHOT'0, TEPPUTOPUATHHOIO WM HHOTO LIEH-




3a, yCTaBHas JeSATebHOCTh KOTOPBIX HalpaBeHa
Ha pEIICHWE OCHOBHBIX 3aJlad B3aUMOJICHCTBHS
TOCYIapCTBEHHBIX OpraHoB (OpraHu3anui) W
rpaxaanckoro oomiectsay [1, ct. 1]. Cpeau Takux
3aJ1ad Ha3BaHO 00ECTIEYCHNE TPaXKTAHCKOTO U Ha-
POIHOTO €IMHCTBA; O00ECIeYeHHE TOCyIapCTBEH-
HOTO CYBEPECHHUTETA U TEPPUTOPHAITBHOM IEIOCT-
Hoctu PecnyOonuku benapyce; coneiicTBue ee
JATBHEHUIIIEMY Pa3BUTHIO KaK JIEMOKPATHYCCKOTO
COIMAJILHOTO TPABOBOTO TOCYAApCTBA; MOBBIIIE-
HUE BOBJIEYEHHOCTH TPa)kJaHCKOro OOIIecTBa
B yIpaBJIICHUWE JeJaMH TOCYIapcTBa W JIPYyTrHe
aHajoruussle [1, cT. 4].

Bwmecre ¢ Tem crieayeT npu3HaTh, 4TO Mpa-
BOBBIC OCHOBBI (DYHKIIHOHHPOBAHUS TPaXKIaHC-
KOTO OOIIIeCTBa YCTAaHABIMBAIUCH HA BCEX ATAIax
CTaHOBJIEHUsI He3aBUcHMMOCTH PecmyOmukn be-
Japych U BhIpaKayiu (OPMAIBHO OINpEe/ICHHBIC
B 3aKOHOJATEJIbCTBE, JICTAIbHBIC B3aMMOOTHO-
HIEHUS TOCYJapCTBa U TPaXXIaHCKOTO OOIIEeCTBa,
MpeeNTbl aBTOHOMHUU M CBOOOBI JCATCILHOCTH
€ro MHCTUTYTOB. Tak, B pa3Hoe BpeMs ObUIH MTPH-
HATBl M TPOJOJDKAIOT COBEPIIEHCTBOBATHCS 3a-
KOHBI 00 OOIIECTBEHHBIX OOBEIMHEHNIX, O Mac-
COBBIX MEPOIPHATHUSIX, O TOJIUTHYECKUX MAPTH-
X, 0 pedepenayme, 0 MEPKBH, MECTHOM Camo-
YOpaBIeHUH U JpyTHe, OPUEHTUPYIOIIME Yeso-
BEKa Ha OTBETCTBEHHOE yYacCTHE B CaMOPEryJH-
PYEMbIX MHCTHTYTaX CEMbH, COOCTBEHHOCTH,
MECTHOTO CaMOYTIPABJICHUS, O0IIECTBEHHBIX UHU-
[IUATHB U T.1I.

[IpaBoBBIE OCHOBBI ~(PYHKIIMOHHPOBAHHUSI
TpaXJIaHCKOTO OO0IIeCcTBa MpeAroiaracT 3akoHO-
JATETIbHOE PETYIMPOBAHHE JIIEMEHTOB €r0 BHYT-
PEHHEH CTPYKTYpbI, KOTOpas BKJIIOYaeT B ceOs
OOIIECTBEHHBIE CaMOJOCTATOYHbIE HWHCTUTYTHI,
KOTOpBIE MPEICTABISIOT COO0H OOIIHOCTH JTHOAEH
Ha OCHOBE OOIIMX MHTEPECOB W IICJICH, K YUCITY
KOTOPBIX OTHOCATCS CEMbsl, Pa3IMYHOTO pOjaa
oOIIecTBEHHbIE O0BEIMHEHHUS, CPEACTBA Macco-
BOM MH(OpMAIMKA, MECTHOE CaMOYIpaBIICHUE H
npyrue anajormyHele. Clemayer NpH3HATH aK-
TyaJIbHOCTh KOPIIOPAaTUBHOTO CaMOpETyJINpOBa-
HUSI MHCTUTYTOB T'Pa)XIaHCKOTO 0011ecTBa, Gop-
MaJM3yeMOT0 B JIOKAJIbHBIX aKTaX, KOTOpPhIC HE
JIOJDKHBI TIPOTHBOPEYMTH HOPMATHUBHBIM IPABO-
BBIM akTam [2, c. 61].

Takum 00pa3oM, HHCTUTYTHI TPaXTaHCKOTO
oOmiecTBa BO3HUKAIOT M (DyHKITMOHUPYIOT B pe-
3yJabTaTe MPOIecca MPEBPAIICHUSI TPaKIAHCKUX
OTHOIICHUH B HOPMATHUBHBIC MHCTHTYTHI, C YCTa-
HOBJICHHBIMU TIPaBWJIaMH, HOPMaMH, KOTOpHIC
3aKJIFOYAIOTCSI B TOM, YTO 3TH OTHOIICHHS IIO-
Jy4aroT TPaBOBOE, KOPIIOPATUBHOE W MOpPAJb-
HO-3THYECKOE PEryJMpoOBaHUE KaK CO CTOPOHBI
cOOCTBEHHO TpakJaH B MPOIIECCE CaMOpEryiu-
pPOBaHMsI, TAK U CO CTOPOHBI MPABOTBOPYECKOM
JIESITEIILHOCTH TOCyIapCTBa.

Konuemniusi mpaBoBOro peryiMpoBaHuUs
CeMbHM KaK MEpBUYHOM SUYEHKU TIpakIaHCKOIO
oOmiecTBa OCHOBBIBAETCS HA TaKUX IPaBOBBIX
MPUHIMIAX, KAK 3allUTa CEMbU T'OCYAapCTBOM,
JIOOPOBOJILHOCTH OpPavYHOTO COI03a MY)KYMHBI U
JKEHILMHBI, eInHOOpayusi, IpUOpUTETa MpaB Jie-
TeW, IPUOPUTETA CEMENHOTO BOCIIMTAHUA U JIPY-
TUX aHAJOTMYHBIX, HAa KOTOpPBIX (hopMupyercs
ceMeiHOe 3aKOHO/IATeNIbCTBO. JTO 00yCIOBIUBA-
eTCsl €€ BaKHBIM IpeJHa3HAYeHUEM KaK C TOUKH
3peHus AeMOrpaduuecKoro MOMOJHEHUS YJICHOB
TPa)KAaHCKOTO OOIECTBA, TaK M C TOYKU 3PEHUS
MEpBUYHON colManu3aluy uHAMBUAA. [lockomb-
Ky OJHO U3 IpEeIHA3HAUYCHUN CEMbU — POXKIECHUE
U BOCIIMTaHUE JETEi, B OCHOBE 3aKOHOAATEIb-
HOTO IOJIX0/1a K PELIEHUIO0 BOMPOCOB JE€MOIpa-
(hMYECKOTO M COIMAJILHOTO XapakTepa B o0nacTu
CeMEWHbBIX OTHOLIEHUH B benapycu nexuTt noHu-
MaHHe Opaka Kak COK3a MYXYUHBI U JKEHIIHUHBI
[3, cT. 32]. CeMbs Kak HMHCTUTYT O€JIOPYCCKOTO
TrPa)KAaHCKOTO OOIIECTBA, B €€ KOHCTUTYLIHOHHOM
CMBICTIE, TOJKHA TMOHUMATHCS B TPAJULIMOHHOM,
BOCHPHUHATOM OT MPEAKOB MMOHUMAHUM B KOH-
TEKCTE 0COOEHHOCTEH HAIMOHATILHOTO U KOH(ec-
CHOHAJILHOTO COCTaBa OOIIECTBA, €r0 COLIMOKYJIb-
TYpHBIX U UHBIX UCTOPUYECKUX XapPaKTEPUCTHK,
YTO JOJDKHO O00ECIEUHTh HENpPEpHIBHYIO CMEHY
MOKOJIEHUH, CTaTh YCJIOBHUEM COXpaHEHHUs U pas3-
BUTHUS Hapojaa bemapycu, pokIeHus U BOCIUTA-
HUS JeTEN.

[IpaBoBoe perynupoBaHue OpraHu3aluu u
JESTENIbHOCTH MOMUTHUECKHUX MapTHH crieruduy-
HO, TIOCKOJIbKY, C OTHOM CTOPOHBI, OHH SIBISIOTCS
JOOPOBOJIBHBIMH  OOBbETUHEHUSIMH TPaXKIaHCKO-
ro o0IecTBa, OpraHu3allMOHHO-TIPABOBOM (Hop-
MOM OOIIECTBEHHBIX OOBEAMHEHUH, C JPYroii,
UX JesTeIbHOCTh HEIOCPEACTBEHHO CBSI3aHA C
opraHu3zanuel M (QyHKUHOHHUPOBAHHEM TOCY-
JapcTBeHHOM BnacTH. OHM BBICTYNAIOT B Ka-
YecTBe HEOOXOIMMOTO0 MHCTUTYTa MpeICTaBU-
TEJIbHON JEMOKpaTuu, 00eCIeYynBaIOUIero y4dac-
THE TpaX<JaH B MOJUTHYECKOW >KHU3HMU OOIIECT-
Ba, TOJUTUYECKOE B3aMMOJEHUCTBHE TPaKIaHC-
KOro o0IlecTBa U rocyaapcTBa, LEIOCTHOCTb H
YCTOMUYMBOCTh IMONUTHYECKOM cucTeMbl. Kpome
TOTO, YICHBI OJUTHYECKON MapTHH, 3aHSIB COOT-
BETCTBYIOIUE JIODKHOCTH B MPEACTABUTEIBHBIX
opraHax BJAacTH, CTAHOBSTCS 4YacTblO TOCY-
JAPCTBEHHOTO0 MEXAaHM3Ma M YYacTBYIOT B MpHU-
HSATUM  TOCYIapCTBEHHO-3HAYUMBIX  PELICHUIA,
MPUHKUMAs BO BHUMaHHUE MPOTrpaMMy U TiaTgop-
My CBOEH MOJIUTHYECKON MapTUH. ITON JTBOWCT-
BEHHON KOHCTUTYLIMOHHO-IIPABOBOW MPUPOIOI
MOJUTHYECKHE MapTUU OTIMYAIOTCS OT MHOTUX
JIpyrux (opMm oOIIEeCTBEHHBIX 00bEIMHEHUH.

[TogpiToXKMBAs, CleQyeT MpHU3HATh, YTO
Pecniyonuka bemapych, kak 1r000e cOBpeMeH-
HOE T'OCYAapCTBO, CTPEMUTCS K CO3IAHUI0 TAKUX
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MPABOBBIX OCHOB T'PAXKIAHCKOTO OOIIECTBA, KO-
TOpPBIE TO3BOIMIIA Obl MaKCHMallbHO CBOOOIHO
(GYHKIIMOHUPOBATh €r0 MHCTUTYTaM, IpPU 3TOM
JUIst o0ecriedeHus: 0€30MacHOCTH TpaKJiaH, Ipe-
OyTPEXKIEHUS U BO HM30€kKaHHE HApPyIICHUS UX
IIpaB MOXXET OIpaHUYHBATLHCA WJIM 3allpCUIaTbCA
JACATCIbHOCTL OTHACJIBbHBIX HWHCTUTYTOB TI'paix-
JaHCKoro oOimectBa. B cBowo ouepens, rpaxk-
JIAHCKOE OOIIEeCTBO JOHKHO 3aHUMATh aKTUBHYIO
MO3UIMI0 HE TOJBKO B cdepe COBEpIICHCTBO-
BaHUSl 3aKOHOJAATENbCTBA W €ro 0e3yCIOBHOM
peanu3anny, yKperuieHdusT NpaBolopsaka, HO U
IMOBBIMICHUA AaBTOPUTETA JIOKAJIBHOI'O BHYTPHU-
OpraHMU3allMOHHOTO PEryjaupoBaHus, Npcjiararb
MPUOPUTETHBIE TYTH IPABOBOIO pa3BUTUSA 00-
IIECTBA U TOCYJAapCTBa, MPaBOBOM cucTeMbI Pec-
nyonuku benapych.
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KOHCTUTYLUA
PEYHX IMTOCITIOJIMTOU 1791 TOJA

B.A. Kunens, A./I. 3unkesuu
Axkademusn  ynpaenenus npu
Pecnyonuku benapyco

2. Munck, Pecnyonuxa benapyco

Ilpezuoenme

[Ipunsatue Koncturyuum Peun [locnonu-
TOH OBLIO OCYIIECTBIICHO B paMkax pedopM ro-
cynapctBenHoro ctpos Peun Ilocmomutoit, Be-
nmukoro Ceiitma (1788—1792), HanpaBlIeHHBIX Ha
LEHTPAIN3aLUI0 TOCYIapCTBEHHOM BJIACTH.

K momenty npunsitus Konctutyuuu ne-
LHEeHTpaJIN3alus TOCyJlapCcTBeHHON Biactu Peun
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[Tocnonuroii k koniy XVIII Beka Obuta BeI3BaHa
ociabnenuem Biactu kopoissi Peun [Tocnonuroii.
Tak, B cooTBeTCTBUU C «l €HPUXOBBIMU apTUKY-
naMm» miaBa rocyaapcersa Peun IlocnonuToit mo
CYyTH HE SIBJISLJICS YWIEHOM HHM OJHOW M3 BETBEH
Binactu. boiee toro, B 1775 rogy Obul co3naH
enuHbld g Bceil Peun IlocroauTod HMCIOIHH-
tenbHbIM opran — Panma (Ilocrosmubiii Coser),
KOTOPBIA COCTOSII M3 KOpOisi, 18 ceHaropoB u
18 nemyraroB (9 u3 KoponescrBa Ilonbckoro,
9 u3 Benukoro kuskectBa Jlutosckoro). C cos-
JnanveM Pajpl BacTh koposst ociiabna ere 00Jib-
mie, Tak Kak OH yTpaTWJ MpaBO Ha3HayaTh ce-
HATOPOB, HarpaxjaaTb, NpPUCBaWBaTh OQHIEpC-
KHE 3BaHMsI, PaCIOpPSKATHCS TOCYIapCTBEHHON
cobctBenHocThio [1, c. 131].

HeoOxoaumocTs mipoBenieHuss pedopM ro-
cyaapcTBeHHOro ctposi Peun IlocnonuToir Obiia
o0ycJIOBIIEeHa TaKKe paclpoCTpaHEHHEM UeH
MPOCBEIICHUS B OOIIECTBE.

OpHMM M3 TEPBBIX 3TANoOB pePopMHpPOBa-
HUs rocynapcTBeHHoro ctpost Peun [locnonuroit
cTajll 3aKOH O IIOBETOBBIX ceiimmkax 1791 rona,
KOTOpBIN JHIIan 0e33eMebHYI0 HUIIXTY IpaBa
y4acTBOBaTb B paboTax celMuka U U30UpaTh
JISTTyTaToB JIs BBIIBMOKCHHS Ha OOIMUI celM.
OIHOBpPEMEHHO IPEAINoNarajoch HaleJleHue Me-
mad nojaHomouusimu [1, c. 137].

PedopmucTckas monutruka KOCHyJIach Tak-
ke obmierocynapctsennoro Cetima. CeliM BKITIO-
yaJl MpeacTaBUTeNIel TOJIBKO IBOPSHCTBA M 1Iy-
XOBEHCTBA, pedOpMaTopoOB aKTHBHO IOIICPIKU-
BaJM Oroprepsl (ropoxkaHe), KOTOPHIE OCEHBIO
1789 roma opranuzoBaiu YepHyr MPOIECCHIO,
JIEMOHCTPUPYsSI CBOE KEJIaHHE YYacTBOBaTb B
nontuyeckoMm mnpouecce. 18 anpens 1791 roga
Ceitm Peun Ilocronutoil mpuHsI 3aKOH O CTa-
Tyce TOpOJIOB U MpaBax OroprepoB (3akoH O CBO-
OOMHBIX KOPOJIEBCKUX rOpPOax).

Bmecre ¢ 3akoHOmarenbcTBOM 00 H30H-
paTelibHbIX IpaBax JaHHbIM 3aKOH O CeHMHUKax
ot 24 mapra 1791 roga ObuT BKJIIOYEH B OKOHYA-
TEJBHBbI NPOEKT KOHCTUTYyUUHU. Memane Peun
[locrionuroii, Biage0Iie UMEHUEM WA JOCIY-
JKUBIIHECS 10 0(UIEPCKOTO 3BaHUsI, UMEIH Tpa-
BO MPETEH/I0BaTh HAa 3BaHHE LUIAXTUYA. MemiaHe
MoJy4yalad TpPaBO Ha JIMYHYIO HENPUKOCHOBEH-
HOCTb, Ha MOKYTIKY 3€MJIU C KPECThsIHAMH, TPaBO
3aHUMaTh MECTO B TOCYJapCTBEHHBIX YUpekK[e-
HUSIX M CylaX, MpaBO OCYIIECTBISATH aJBOKAT-
CKYIO JI€TEIbHOCTb.

[maBHBIM coObITHEM B XOA€ pePopMHpO-
BaHUs TocyaapcTBeHHOro crposi Peun Ilocnonu-
Toi crana paspaborka ee Koncrtutyuuu. Konc-
tutyust Peun Ilocmonuroii Obuta paspabortana
KOpOJIEeM TP aKTUBHOM ydacTuu Mruartus
[Toromkoro u Xyro Kommonras. B wacTHOCTH,
aBTOpbl TpoekTa KOHCTUTYLMH CTpEeMMIHCh K




CO3/1aHUI0 KOHCTUTYLIMOHHON MOHapXHH, M0J00-
HOW aHIJIMICKOM, C CUIIBHBIM LIEHTPAIbHBIM Mpa-
BUTEJIBCTBOM, OCHOBAHHOM Ha CHJIbHOM MOHapXe.
[Mapnament (Ceiim) mommkeH ObUT CTaTh CaMbIM
MOTYILIECTBEHHBIM M3 TOCYIapCTBEHHBIX HHCTH-
TYTOB.

CrpyxrypHo Koncturymus 3 mast 1791 ro-
Jla cocrosia Bcero u3 npeamOynbl u 11 crareit.
B nmpeamOyne roBopuioch 0 IpU3HAHUU yCTape-
7octd U Hed()(HEKTUBHOCTH TOCYIapPCTBEHHOTO
anmapara Peun IlocnonuToli ¥ 0 MonsITKE BOC-
CTAHOBMTH HE3aBUCHMOCTb rOCYAApCTBA MOCPE-
CTBOM 3TOM HOBOH M mporpeccuBHoil Konctu-
Tymuu [2, c. 22].

Konctutyuus Peun IMocnonuroit 1791 ro-
Jla CBHUJCTEIIbCTBYET O IOJIUTUKE MPOBEICHUS
pedopM Bo Bcex cdepax KU3HU OOLIECTBA U TO-
cyaapctBa. Tak, B cmamywe [ xaTonuueckas Bepa
IIPOBO3IVIAIIAETCS JTOMUHHMPYIOIIEH, BBIXOA U3
KAaTOJIMYECTBA SIBJSUICS YTOJIOBHO HAKa3yeMbIM
IIPECTYIUIEHUEM; B cmambve 2 3aKpeIuIsuIuch OcC-
HOBHBIE MpaBa M CBOOOIBI LUIAXTHI; cmambs 3
ObUTa TIOCBSIIEHA MeEIIaHaM, TpaBa KOTOPBIX
3HAYUTENBHO PACHIMPSIINCh, B cmamve 4 TOBO-
pUIOCH O KpecThbsiHAaX, B YACTHOCTH, O 3alllUTe
IIPaB KPECThSIH CO CTOPOHBI T'OCYapCcTBa M Ipe-
CEYEHUH IPOU3BOJIA CO CTOPOHBI NOMELIUKOB; B
cmamue 5 ObLT 3aKpEIUIeH MPUHINIT pa3ieIeHUs
BJacTel Ha 3aKOHOAATENbHYIO, HCIIOTHUTEIbHYIO
U CylneOHy10; cmambs 6 3aKpenysuia CTPYKTypy
U KOMIIETEeHIMIO0 obmierocynapcTBeHHoro Ceiima
KaK 3aKOHOJATEIbHOIO0 OpraHa, B YaCTHOCTH, B
CTaThe 3aKPEIUIICS MPOLECC 3aKOHOTBOPYECTBA
U OTMEHSUIOCH MPABO BETO; cmambus 7 3aKperis-
J1a OCHOBBI UCIIOJIHUTENBHOM BIACTH.

OpraHoM HCHOJHUTENBHONH BIACTH OBLI
CoBer MuHHUCTpPOB, KOTOpbIi Ha3biBasicsa Crpa-
*a 3akoHOB. B cocTaB mpaBHTENbCTBA BXOAWI
KOpOJIb Kak Mpejacenareib, MpUMac Kak IvaBa
JIyXOBEHCTBA (M OH K€ Tpejcenareb KOMUCCHU
MPOCBELIEHHS) U NSATh MUHUCTPOB — MOJUIUH,
(¢buHAHCOB, BHYTPEHHHX J1€J, HHOCTPAHHBIX JIEI
U BOCHHBIX J€J. YKpEeIUIsulach MOHApXUs depes
OTMEHY BBIOOPHOCTH rocyaaps U yCTaHOBJICHHE
HACJIEICTBEHHOCTH FOCY/IAPCTBEHHOM BIIACTH.

Koponp nmen npaBo Ha Ha3HAUEHUE JIUI] HA
roCcyJIapCTBEHHbIE JOKHOCTH C COINIachs COOT-
BETCTBYIOILLIEr0 MUHUCTpPA. B citydae Hecoracus
MUHHCTpA BONPOC BbIHOCKIICS Ha CelM.

Jlns ynpaBneHust Ha MecTax (BOEBOJICTBAX,
MOBeTax) ObUIM YTBEP)KICHBbI TaK Ha3bIBa€MbIe
«BoeHHO-TpaXIaHCKUE KOMHMCCHH — TOPSJIKa»,
KOTOpBIE COCTOSTIM U3 «KoMuccapoBy. Ilepenaua
BjacTu Ha Mecrax «KommuccusiM mopsiika» 03-
Hayajga OTMEHY HMHCTUTYTa CTapoCT; cmamus §
MPOBO3MIIAIlIAaja MPUHLHUII OCYLIECTBIEHUS Ipa-
BOCYIHS TOJIBKO B CYIEOHOM TMOPSIKE, CTaThs

ompesiensia oAPOOHBIA TMepeUeHb JCHCTBOBAB-
IIMX B CTPAHE CYJOB U UX KOMIIETEHIIHIO.

CynebHasi opraHuszalys COXpaHsula CBOM
cocnoBHbIN xapakTtep. Cynbl IepBOM MHCTAHITUU
YUPEXKIAIUCh KaK IMOCTOSHHO JEHCTBYIOLIME B
LENSIX YCKOPEHHOIO paspelleHus Nel.; B cma-
moe 9 3aKpeIusuICs MOPSAIOK YCTaHOBJIEHMS pe-
TeHTCTBA B CIIydae HEIeecCHoCOOHOCTH KOpOJI;
cmamvs 10 ompenensuia HEOOXOIUMOCTh BOC-
NUTAaHUS U O0pa3oOBaHUs NETeH KOpouisi; B cma-
mue 11 TOBOPUIIOCH O (POPMHPOBAHUM BOCHHOM
cirykObI B TocymapcTse [3, ¢. 158—166].

[To muenuto M.®. YUynakoBa, «KOHCTHTY-
MOHHast pedopma MpoBo3MIaIIaNa OrpaHHYCH-
HYI0 MOHApXHI0, HO THII TOCYAapCTBA OCTABAJICS
beonameHBEIMY [2, c. 30].

B passutne Konctutyumu Ceiim mpusii
PS1 3aKOHO/IATENIBHBIX aKTOB, B TOM uncie Cona-
IIEHWE O B3aMMHOM TapaHTUHU ABYX HAIUH, MOJ-
TBEP)KJAIOLIEE €IUHCTBO M HEIEIMMOCTh Peun
[Tocnonuroit 1 Benukoro KHsKeCTBa B pamMKax
ennHoro c(hOpPMHUPOBAHHOTO TOCYAAapCTBA M X
paBHOE MPEACTABUTEIBCTBO B OpraHax IocCy-
JTapCTBEHHOTO YyIpaBiicHWs. Bzaumuas [lexna-
pamysi yKpenmwia IOJIbCKO-JTMTOBCKUM  COMO3,
COXpaHMB TIPU 3TOM MHOTHE (enepaiabHble ac-
MEKTHI TOCYAAPCTBA HETPOHYTHIMHU.

Taxum o6pazom, Koncturymus Peun Iloc-
MOJIUTOM  SBJISIACH IPOTPECCUBHBIM 3aKOHOM,
YCTaHOBHBILIUM €IUHBIE OpraHbl TOCYIapCTBEH-
HOH BJIACTHU W YTIPABIICHUS I BCEU TEPPUTOPUU
cTpanbl. B ocHoBy KoHCcTHTyIIMM OBUT MONIOXKEH
OyprKya3HBIH TIPHHIIMI pa3ieiicHus BIacTeH, a
Takke ObUTM MPOBO3IIIAIIEHBI TAaK Ha3bIBaeMbIe
«TpaXXIaHCKHE CBOOOMABI», MO CYMIECTBY IMOA-
TBEPKJABLINE NPUBUIETUPOBAHHOE IOJI0KEHUE
MarHaToB, MUISXThl M JYXOBEHCTBAa U Ipeayc-
MaTpUBABUIME HEKOTOPBIE JIBIOTHI JJI 3aKUTOY-
HOM 9aCTH MEIaHCTBA.
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IIPABOBOM OBBbIYAI B OLIEHKAX
COBPEMEHHOM IOPUCAUKLIUMN

M.C. Koo3esa

Capamoeckasa 20cyoapcmeeHHas 10pUOUYECKAs
aKkademus

2. Capamoes, Poccuiickaa Dedepayusn

B ucropun rocynapcTsa u rnpasa Haubosee
OCTpOH M JHUCKYCCHOHHOW BBICTYNaeT Mpobie-
Ma UCTOYHHUKOB TpaBa. C Tex Mop Kak BO3HUKIIO
MpaBo MPOOIEMBbl UCTOUHUKOB MX 0OpazOBaHMS,
¢dbopM opraHuzaUy ABJISAIOTCA MPEAMETOM Hayd-
Horo uHTepeca. OOpamiaer Ha ce0s BHUMaHHE
HCTOPUYECKHH acleKT mpolecca Ux (popmupo-
BaHUS M pa3BUTHA. M3BECTHO, UTO HEKOTOpHIE
MCTOYHHKH IIPaBa, COBEPIINB 3HAUUTEIBHYIO 3BO-
JIOLUIO C JAPEBHEHIINX BPEMEH, COXPAaHWINCH B
IIPABOBBIX CHUCTEMAaxX U Ha CErOAHSAIIHUN JeHb. K
TaKUM OTHOCSITCS, B YaCTHOCTH, TIPAaBOM OOBIYAA.

Bonpoc o0 TOM, 4TO CuUMTaTh MCTOYHU-
KOM IIpaBa, UMEET Ba)KHEHIIEEe TEOPETUIECKOE U
IIPAKTUYECKOE 3HAYECHHE, TaK KaK €ro pelIcHHUe
onpenesiéHHBIM  00pa3oM OPHUEHTHPYET U Ipa-
BonpuMeHuTens. Hampumep, wncnonb3oBaHue
UCKJIIOUNTENIBHO 3aKOHOB BBI3BIBAECT CJIOKHOC-
TH, KOTOPBIE YKa3bIBalOT HAa HEJOCTAaTKH TaKOIo
noaxona. K BUgaM HMCTOYHHKOB IpaBa B Hayke
CYILIECTBYET Pa3HOCTOPOHHUI MOAXOM, HO TPaIu-
IIMOHHO BBIJIECISIOT CIEAYIOLINEe: IPAaBOBOI 0ObI-
Yaii, HOPMaTHBHBIN [IPABOBOM aKT, HOPMATUBHBII
JIOTOBOp, CYIEOHBIM IpPELEeNeHT, PEeTUrno3HbIe
HCTOYHMKH, IOPUINYECKasi Hayka, K KOTOPOH OT-
HOCST IOPUINYECKYIO JOKTpUHY [1].

[Togaumas Bompoc o mpobiemax IpHuMe-
HEHMs HOpM 0ObIuHOTO mpaBa B Poccun, MOXKHO
BBIJICJINTh OCHOBHYIO M3 HHUX — CETOJHS HE BO
BCEX OTpacisiX POCCUICKOrO IpaBa IPaBOBOM
00bIvaif 0(uIMaTbHO IPU3HAH HCTOYHUKOM IIpa-
Ba, OJIHAKO €CIM OH HE IPOTHUBOPEUUT IIOJIOKE-
HUSIM 3aKOHOZIATENIbCTBA, TO €r0 IPUMEHEHUE J10-
MyCTUMO [2].

Poccuiickuit nusunuct .M. Meiiep npen-
Jaran moja oObl4aeM IMOHMMAaTh «psij MOCTOSH-
HBIX ¥ OJJHOOOPA3HBIX COOJIIOIEHUH KaKoTro-1100
IpaBuWiIa B Te4eHHE Oojiee WM MEHee MpOooJ-
KUTEJIIBHOTO BpPEMEHW». BBIIEISII0T OCHOBHBIE
NPU3HAKA TMPABOBOTO OObIYAs: 3apOXKIAIOTCS B
oO1iecTBe, a He MUIIYTCS 3aKOHOAATEISIMHU;, SIBJIS-
IOTCSI IGHCTBEHHBIMHU PETYIATOPaMHU OOIIECTBEH-
HBIX OTHOUICHUH; MNpPOIUIM JUIMTENbHYIO IpO-
BEPKY BPEMEHEM; OCHOBBIBAIOTCSI HA IPUHIHIIE
«AMUTATUBHOCTHY; OAPAKaHUsI CTAPIINM, aBTO-
PHUTETHBIM JIIOSIM; CKIJIQJIBIBAIOTCS B PE3YJIbTATe
MHOTOKPAaTHOTO MOBTOPEHHUS; OCHOBBIBAIOTCS HA
IPUBBIYHOM IOBEJICHUU JIIOICH; MOIIEP KUBAIOT-
Csl CWJIOH HE TOJIBKO TOCYAapCcTBa, HO U OOIIECT-
BEHHOTO MHEHHS [3].
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OOblyan ObUTM TIPaBOM OOIIECTBA, MeEpe-
JKMBAFOIIIETO 3TO0XY pacmajaa nepBoObITHOOOIINH-
HOTO CTPOs U 00pa30BaHus KJIACCOB M COCIIOBHIA,
TaK KaK UX pealin3alus OCYIIECTBIsIach MexXa-
HU3MOM, BBIpaOOTaHHBIM B 00IecTBEe M O€3 am-
napara rocyJapcrsa, a B paHHEeM rocyJapcrae 00-
IIECTBEHHbIN MEXaHU3M HE yCTpaHsETCs, a JUIIb
COBEpIICHCTBYETCS, JOTOJHACTCS U JOCTpauBa-
ercs. McTopuueckn y KaXIoro Hapojaa IMpaBo
CKJIQ/IBIBACTCSI caMO COOOW KakK YCTOSBLIMMCS
MOPSIIOK OTHOLIEHUN MEXIy JoAbMH. Tak BO3-
HUKajo npaBo JpeBHenHauiickoe, JlpeBHerpeue-
ckoe, JIpeBHepuMckoe u apyrue. O0 3TOM CBHJIC-
TEILCTBYIOT 3aKOHBI Many, 3akoHbl 12 Tabnuil,
Camnueckas IlpaBna, Pycckas IlpaBma — akrsl,
3aKpeIuIsiioe B OCHOBHOM oObryan. [IpoGe-
MOM MpaBOBOrO OOBIYas SBISETCA OTCYTCTBHE
dbopmasbHOI ONpeneNEHHOCTH U MHUChMEHHOTO
3aKperuieHne OOJNBIIMHCTBA HOPM  OOBIYHOTO
npasa.

CymecTByeT Takxke mpoodiiemMa HEBO3MOXK-
HOCTH TPUMEHEHUS OTJENbHBIX MPABOBBIX OObI-
yaeB Ha Bced Tepputopun Poccuu. Poccuiickas
@Oenepanss — MHOTOHAIMOHANbHASL CTpaHa, y
Ka)X/I0r0 MPOKMBAIOLIETO HA €€ TePPUTOPUN Ha-
pola HMCTOPUYECKU CIOXKHIUCH CBOM OOBIuaw,
OJTHAKO 3TO MPOTUBOPEYUT CHCTEME MPUHIIUIIOB
POCCHICKOTO TpaBa, a KOHKPETHO — MPHUHLHUITY
001eo0s3aTeIbHOCTH. Psit HOpM 0OBIYHOTO Tpa-
Ba, KOTOPBIM Hellelecoo0pa3HoO MPUMEHSITh B OJI-
HOM pEruoHe, MoAJeKaT NPUMEHEHHUIO Ha TEPPH-
TOPHUH JIPYTOTO.

B npumep mnpaBoBoro o0bI4as MOXHO
MPUBECTH KPETOCTHOE IMpaBo, TaK KaK HUCTOPH-
KU TpaBa yTBEPXKAAIOT, YTO KPEMOCTHOE MPaBO
odopmIsieTcss 03 3aKpeIUICHUs, B POCCHICKOM
3aKOHO/IATENIbCTBE HET JOKYMEHTa B BUJIE HOp-
MaTHBHOTO aKTa, 3aKPEIUISIOIIETO MpaBo MOoMe-
IIMKOB Ha KpecThsH. [loTOMYy OOJBIIMHCTBO
YYEHBIX CKJIOHHBI CYUTAaTh KPEMOCTHOE IPaBO
00bryHBIM. Ero 0OOBIYHO-TIPAaBOBOM  XapakTep
MOJTBEPAKAACTCS TEM, UTO Ha eBporeiickom Ce-
Bepe Poccun KpemocTHOro mpaBa MPaKTHUECKH
He Obu1o, W uTo HOpMa COOOpPHOrO YIOXKEHHS
1649 1. 0 mpaBe MOMEIIUKOB Ha OECCPOUHBI CHICK
OerbIX KPECThSH Ha ATHX 3E€MJISIX HE IMpUMe-
HSJIaCh.

HccnenoBarenu 0o0ObIYHOTO MTpaBa KPEeCThIH
Cesepuoro Ilpuypanbsi KOHCTaTUpYIOT (axT
CBOOOTHOTO PacHOPSKEHUS 3eMIIel CO CTOPOHBI
KpPECTbsIH. DTO K€ OTHOCUTCS U K APXaHIeJIbCKOI
ryoepHun, rae ¢ 1569 1. 10 w3gaHus MeKeBOU
UHCTPYKUIUU 1765 I. KpecTbsiHE OTUYXKJalu, Me-
HSUTM U TIOKyTNanu 3emiro. Takum oOpa3om, ro-
CyZIapCTBO MOJIYAJIMBO JIOMYCKAJIO KaK HaJIU4ue,
TaK ¥ OTCYTCTBHE OOBIYHOTO KPEMOCTHOTO MpaBa
[4, c. 2].




B coBpeMeHHOCTH TakXe CyILECTBYIOT
IpUMEpHI TIPaBOBBIX OObIYAEB B CEMEWHOM IIpa-
BE, HallpuMep, A0 CUX IOp COXpaHsEeT CUIy Ipa-
BOBOM 0O0BIUail, COMIacHO KOTOpOMY IIpU pe-
IIEHUH B CyJeOHOM MOpsIKE BOIPOCAa O MECTe
JKUTEIbCTBA PEOEHKA C OJHUM U3 Pa3BEICHHBIX
ponuteneil cyabl B IOAABISIOLIEM YHUCIE CIy-
4yaeB MPUHUMAIOT pEIlIEeHHE O MPOXKUBAHUU pe-
OeHKa ¢ MaTepblo, a HE C OTHOM. MeXIy TeM Hu
U3 OJHOTO 3aKOHA TaKoW BbIBOX He cienyerT. Ha-
npoTus, cT. 19 Koncruryunn PO npososmiamaer
paBHBIE IpaBa U CBOOOABI MY>KUMH M KEHIIUH
U paBHbIE BO3MOXKHOCTU JUIl HMX pealln3alui;
ct. 1 Cemeiinoro xogekca PO Takxke 3akperisiet
PaBEHCTBO IPaB CYIPYTOB B CEMbE.

CymiecTByeT MHEHHE, YTO CETO/HS OTMe-
qaeTcs BO3PAacCTaHUE POIM 0ObIUast Kak (hOPMBI
IpaBa U BO BHYTPUIOCYAAPCTBEHHOM, U B MEX-
JIYHapOIHOM IIPaBOBOM pEryJIMpPOBaHUU. Ycu-
JIEHWEe 3HaueHHsl o0blYas, yBEIUYEHHE o0beMa
PErynupyeMbIX UM OTHOIIEHHH MU €ro IIMpPOKOe
INpUMEHEHHEe TNpencTaBisiercss 3(GEKTHBHBIMU
crioco0amu pasperieHus psjaa npooiem.
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3MEHBI ¥V CAJISTHCKIM
3 3EMJIEKAPBICTAHHI
V¥ BAJIIKIM KHSICTBE JITOYCKIM

A.B. Koxcap
benapycki nayviananvnvt maxHiuHvl yHigepcimm
2. Minck, Pacnyonika benapyco

3siMesbHa-arpapHas patbopMa Keirimon-
Ta Ayrycra, npaBe/I3eHast ¥ Bsmikim KHSCTBE
JlitoyckiMm y apyroi naiose X VI ct., 3HayHa nay-
TUTbIBaJIa HA CTaH CEJIbCKAl racramapki i MpbIBs-
na Ja sie 3Ha4Hara ysusivy. Ipassiisente podop-
MBI paryisiBajiacsi YcTaBail Ha BaJoKi, sikasi ObLia
npeiHsATa 1 KpacaBika 1557 1. 1 acHOYHai MaTai
CTaBija MaBeJiudHHE I3spKayHbIX Aaxoxay. [lms
raTara mpaBoA3LTICS MIMATIIKIS MEpPaIpbIeMCTBEI,
CSIPOJ AKIX — Iepamep 3sMIIl 1 YBsII3EHHE BaJIOKI
SIK 31HK1 BRIMSIPIHHS 1 Ma1aTkaaOKIIa aHHs.

3ronHa 3 YcraBaii Banioka ckiajaina 33 Mop-
ra 3 Hajnaykami. /[3e masBansiri YMOBBI, Bajioka
m3suTitacss Ha Tpel manmi ma 11 mopray. Hasy-
HaCIlb TPOX Tajei TraBopbula ab mepaxomse aa
TPOXIOJIbHAN CICTIMBI 3eMJICKAPBICTAHHSA. Y BbI-
nasiKy, Kajl 3SMJI0 Henbra ObIIO maja3sulils Ha
TpPBI Madi, npa130)13inac51 MaprapanHe. S[Ho mpa-
BOJ31acs ¥ BBIMAAKy, Kami céna pasMsirganics
Ha 06aJIOLiCTal MACLOBACLI i IIAMEpallb YCIO 35M-
a0 He OBLIO MardeiMacii. Y TakiM BBIIAJKY
Moprami Mepai TOJIbKi TPBITOIHYIO /TS 3ariall-
Ki 3AMJIIO0, 1 3 KaBaJ‘IKay, SKisl pa3zaM payHsuIi-
ca 33 mopram, cknaaaycs Hajzen. Sk yka3Bae
JJL TlaxineBiu, Ha TopbITOphli [lanmeccs yacam
Takis Haa3enbl ckimagamics 3 20—40 kaBanmkay
[1,c. 69].

Jnist csnisiH yBOA3inacs HOBas IUIAHIpOyKa
cén, 3a YbIM ca’ybull MEpHIKi. 3sAMiIs, Tepamepa-
Has Ha BaJIOKI, aJ[3Hayajacs CHeUbIUIbHBIMI Me-
XKami «CIIleHaMi», TaMy 3eMIIi, sIKis 3HaXOA3LTics
3a iMi, Ha3bIBaJiCH «3acIlEHKaMi». 3aciieHKaMi
JubLIacs ycs 3sIMIIs, SIKasl 3acTayiacs macis Ia-
Mepy Ha BaJOKi 1 BBII3SUICHHS HaJIaBaK. 3BbI-
yaiiHa raTa OBl 3eMJIl MEHINAN SKACI, OB
11l BEJIbMI MTOJUTBISA, 9acaM I'3Ta ObLTI IPHITBA, JIEC,
nojie IIi CeHakallb. 3-3a Hi3Kall sKacii 3acleH-
KOBail 3MJIi 1 HA3PYYHACIH sie anmparoyki 00Jb-
I1asi yacTKa 3aclieHKay Oblla mepajaa3eHa Csis-
HaMm y OsicruiaTHae KapbICTaHHE. AJle 4acaM 3a
KapbICTaHHE 3aClEHKaMi CHaraHsulicsl IMaBiHHAC-
IIi, HAMPBIKJIA/, AacTayKa Ipoy Yy 3aMak, 4aThIpbl
Ba3bl 3 BAJIOKI [2, ¢. 252].

Vess BopeIyHas 3AMIs §  A3SpKAYHBIX
yAaJaHHAX Oe3 BBIKIIOYIHHSAY MaBiHHA Oblia
BbIMspana. Hesanexxna an taro, Ha SKiM TpaBe
sIHa HaJIeXkblIa CEJsHIHY, €H TYOIsy yce IpaBbl
Ha sI€ 1 MOT MPATIH/IABAIb TOJIBKI HA aTphIMaHHE
¥V KapbICTaHHE HOBara Haja3ely. 3amalaBayuibl ¥
apt. 29 YcraBbl Ha BaJOKi MaJaXKdIHHE «KMETb U
BCS €r0 MaeTHOCIIh Hama ect» [3, ¢. 570].
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VYpan TeiM cambiM Ma30aBiy CAJISH MpaBa
yracHacIi Ha 3sAMJII0, 3JIIKBiJjaBay mardamacilb
CsUISTHAM KYIUIALb 1 TpajaBaib sie, 00 Ycs 39MiIs
CTaja HaJeXKbIb J3dpkaBe 1 (eaganam, CssiHE
nma30aBiicss MardpIMacili MMaBsUTiYBaIlb BBITBOP-
yaclb 1 Mamblpalb YIAacHYK Tracmajgapky. A
rajioyHae, CsuisiHe Y>KO0 He ObUIl 3alliKayleHbl ¥
NAJSIMIIPHAL fKacui 1 abapoHe uyKoil 3saMIIi,
sKasi mepacraja Obllb 1X «OTYM3HOM», a craja
MaHCKa.

Vs maMepanHast 3MJIs TIaBiHHA Oblia ObITb
posnana csuistHaM. KokHast CsiIsiHCKast CsM st
aTpeIMJIiBaja BaJIOKY LI € YacTKY, IPbI TITHIM
ypaja He marpabaBay, kad csisiHe Opajii MeHaBiTa
BasloKy. st ¥pana ObIIO TajdOYHBIM BBITYYBIIh
a/31HKy MaBiHHAcHara aOKJaJaHHA 1 PATYIspHA
aTpeIMJIiBaIlG 3 sie YCE, ITO HAJIEKBIb, @ HE TO,
Ka0 TOThIS MaBiHHACLI 1 MajgaTKi BBIKOHBaja
MeHaBiTa ajgHa csam’st. Kami censiHiH Mor amparna-
Ballb HaJ3esl OOJIbLIBI 332 BAJOKY, €H MOT aTpbl-
Marib 1 60bIIbl Haa3en. Kai xk censHiH He Xatey
Opaib BajlOKy, siHA 3acTaBajiacsl IMMyCTOM 1 BBIKa-
phICTOYBanacsi, HapbIKIad, JUIs BbIMAca IATIAM
JKBIBEIIBI.

[Tacns mpaBsiazeHHst paGOpPMBI HA TIPBITO-
poii Bsutikara xusictBa JliToyckara mparisraaia
ICHaBaIlb BJTIKAs CKJIaJaHast CAM’sl, Hs TIeA35T4bI
Ha TOE, YTO IMpaBsiA3eHHE PAGOPMBI CIpbIsSIA
pa3A3sIICHHIO CsIMEl Ha acoOHBIA HYyKJICapHBIS
cem’i. Cama padopma ObuTa HaKipaBaHa Ha pac-
naycCloPKBaHHE 1HABIBIyajbHara KapbICTaHHS,
00 Ypasa ObIy 3aIlikayieHbl ¥ MaBETiUdHHI KOJIb-
Kacll Majarkaruianenbinybikay. Takcama macis
padopMbl 3axaBasiacs aOIIYbIHHAE 3EMIIEKApBIC-
TaHHe. AJle CsUITHCKas aOIlrdbiHa 3ry0ija Jact-
Ky CBaiX (YHKLBI 1 ¥ aCHOYHBIM Meja mayHa-
MOIITBBI Ta paclapa/KIHHIO 3eMJIsMi, SIKisl 3Ha-
XOJ31IICS ¥ arylbHBIM KapbICTaHHI (BbITaHBI, Ce-
Hakalll 1 iHO1.). 3aXaBaHHIO aOIIYBIHBI CIIPbISIA
3alikayieHHacup (eananay y HaJsarysHHI Kipa-
BaHHS CSUISIHaMi, a TakcaMa CIpPAaLIYdHHIO 300py
najarkay 1 HarsAy 3a BbIKaHAHHEM IMaBIHHAC-
nei. J{ms csutsiH ka aburdapiHa Oblia Jo0pa BsIo-
Mal TpaJbIbIfHAN apraHi3albisid KBIIIL, TaMy
XyTKa LaJIKaM 3HIIIYBIIb € ObLIIO0 HeMardbiMa.

[Macns mpaBsa3eHHS pPIPOPMBI  LIBIPOKA
crajia pacnaycro/KBaIllla J0JbHINTBA. SIk OauHa
3 IHBEHTApOY 1 IHIIBIX KPBIHII, HA aJHON BaJlOKe
3BBIYAIfHA JKbUTI A3BE-TPHI CAM’1, @ 4acaM 1 0oJeil.
I'sras popma 3emiekapbicTaHHs Oblila 3acHaBa-
Ha Ha ICHABAaYUIBIX paHEH TPAJBILbIIX BSII3CHHS
csiOpbIHCKara 3eMJICKapbICTaHHA, Kajl KOXKHBI
YJIeH racrajiapki caMacToNHa aXXbILIAYIISY Kapbl-
cTaHHe €l y Mexax cBaéi JoJIi.

Ha ycxonze Bsutikara kusictBa JliTtoyckara
BaJIOYHAs MaMepa He OblIa MpaBe3eHa, MTo Obl-
JI0 BBIKJTIKaHa HEPA3BITACIIO TaBapHa-TPALLIOBBIX
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aJIHOCIH, aJJaJIeHacL}0 aJ TPAHCHAPTHBIX ILJIS-
xoy 1 JliBoHCKall BalfHOM, Mmagdac sKoi Oai imoii
Ha TOpbITOPBII Bsmikara kusctBa JliToyckara.
Ha §JcxomHix TOpHITOpPBIAX ObUIa IIpaBeA3eHa
yacTkoBasi padopma, sKas BbIAYIsIacs Y ma-
payHaHHI I'pyHTay 1 YBs/I3€HHI a/31HKI Majarka-
aOKmamaHHs — ciyO0b1. HOBBIS CiTy>kOBI ¥ anpo3-
HEHHE aJ] paHed ICHABayIIbIX MeJNi JaKiaJHbI
namep y 30 cansHak (60uak), TITa MPBHIKIATHA
annassgana 30 MopraMm, TakiM YblHaM CKJajana
Mepy, POYHYIO aJIHOH BaJOLIbl.

TakiM yblHAM, padopMa MaciayXbuia Ia-
yaTkaM TepaOyqoBbl CeNbCKal racmajapki Ha
HOBBI JIAJ, SIKi a[laBsAaay y3pOyHIO pa3Billlls rpa-
MaJICKiX aJHOCIH y BsumikiM kusictBe JliToyckim
1 yBoryne kpainam 3axomnsaii Eypomsl. Padopma
OpbIBsIa J1a aJHACTalHACIl ¥ CSUITHCKIM 3eM-
JIEKapBICTaHHI 1 HAa MIYHbI Yac CIbIHLIA 35Mellb-
HYIO JbI(QEpPIHUBISLBIIO CSUISH, HPBl TATHIM Ma-
MEHIIBIYIITBI 1X Haja3es, 00 BajoKa Ma IUIONIYBI
ObuTa MEHIas 3a paHel ICHaBayIIbIs ABOPHIIIYA
1l CIy>KObI. 3eMll ¥ CSUISIH 3HaXoI3uics ¥ 1HAbI-
BiJlyaJIbHbIM KapblcTaHHI. CsulsHCKas aOlIvbIHA
ryOisiia 4yacTKy cBaix (pyHKIIBIH, ane majakam He
Obuta JikBimaBana. Padopma kanwyarkoBa mas-
Oaysuta CsUISTH TIpaBa YIacHACIl Ha 35IMITIO, IIITO
yBoryne mpbIBAJIO Ja acialbneHHs Bsikara
kHscTBa JliToyckara, 060 csuisiHe He ObLII 3aaXBO-
YaHbl adapaHsb 9yXyI0 YIacHaCIb.
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3AKOHOTBOPYECTBO
PECITYBJIMUKH BEJIAPYCh:
COBPEMEHHOE COCTOAHHUE
N NEPCIHHEKTUBBI PABBUTUSA

K.H. Konowa

BUII — Yuueepcumem npaea u couyuaibHo-
UHPOPMAYUOHHBIX MEXHOIO2UTL

2. Munck, Pecnyonuxa benapyco

OnHUM U3 OCHOBHBIX IPHUOPHUTETOB Oeio-
PYCCKOTO rocyjaapcTBa ObLIO M OCTAaeTCsl 3aKo-
HOTBOPUYECTBO — HOPMATUBHOE IIPABOBOE PEryJIH-
poBaHHe Bcex c(ep OOIIECTBEHHBIX OTHOILICHUH.
JKu3Hp He cTOMT Ha MecTe, OHa MEHsETCsl CTpe-
MHUTEIBHO M HeoOparumo. llosBisitoTcs HOBBIE
peanuu, TpeOyrOIIUe OCMBICICHHS, BO3HUKAIOT
HOBbIE TMPOOJIEMBI, KOTOpble HEOOXOAMMO paspe-
math. Bee 1o cnenyer npuHUMaTh BO BHUMAHUE,
NPOBOAS 4Yepe3 3aKOHONATEIbHYIO IOJIUTHKY,
HalpaBJICHHYIO Ha 3aIIUTY HAllMOHAJIbHBIX MHTE-
pecoB.

[Tocne mpoBenenns 27 dheppans 2022 roxa
pecryOnukaHckoro pedepeHaymMa U MPUHATHS
Ha HeM oOHoBieHHOW KoncTutynuu PecryOnuku
benapych B cTpaHe Hauajcsi HOBbIM 3Tan pa3BU-
THs 3aKkoHOTBOpuecTBa. llepen HanmoHambHBIM
cobpanmnem Pecriy6onuku benapych Obla nocras-
JIeHa 3ajJjada OTKOPPEKTUPOBATh OKOJIO CTa 3aKO-
HOB 1 0oJiee IBaAIaTH KOmeKcoB [1].

IlepBoouepenHoe 3HaUeHHE OBUIO OTHAHO
pa3paboTke M npuHATHIO 3akoHa PecmyOnuku
benapycr «O Bcebenopycckom HapomHOM CO0-
paHUNY, ONPEAEISIONIET0 KOMIIETEHIINIO, MOpsi-
0K (opMHUpOBaHUS M JIEATEIBHOCTh JTAHHOTO
NPEACTaBUTEILHOTO OPraHa.

CyuiecTBeHHBIE M3MEHEHHs  IMPEJICTOUT
BHecTH JemyraraMm [lapmamenTta B m30Ouparesb-
HOE€ 3aKOHOJATENBCTBO. M30mpaTenbHbIil Komeke
Pecnybnuku  benapych NpUBOAMTCS B COOT-
BeTcTBUE ¢ OOHOBNeHHOW Koucturymmeir Pec-
nyonuku benmapyck M psioM 3aKOHOAATEIbHBIX
akToB. HekoTopble ero crarbu KOPPEKTUPYIOTCS
C YYETOM INPAKTUYECKOTO OIbITA 110 IMPOBEJICHUIO
BBIOOPOB M pedepeHayMOB, a TakkKe B IIEIAX
UCKIJIIOYEHHUS] NPOOETIOB M IPAaBOBOM HeoIpese-
JICHHOCTH TIO OT/IE€JbHBIM BOIIPOCAM.

[Tomumo pa3pabOTKH M HPUHATHS HOBBIX
3aKOHOB B CBSI3M C IIPOBEJICHUEM KOHCTUTYIIHMOH-
HOU pedopMBbl, B CTaJuM IMOATOTOBKH HAXOIAT-
Csl TIPOEKTHI 3aKOHOB, KOTOPbIE IMPEIYCMOTPEHBI
IUTAHOM TIOJITOTOBKH 3aKOHO/ATEIbHBIX aKTOB Ha
OuEpEeIHOM TO/I.

Tak, TJIaHOM TNOATOTOBKH IMPOEKTOB 3aKO-
HoOJarenbHbIX akToB Ha 2023 rox mpemycmarpu-
BaeTcsi noAroroBka 30 MpoekToB 3aKOHOB [2].
B ux yncne: HoBBIE 3aK0HBI («O MOTpeOUTENHC-
KOM Kpeaute (MHUKpo3zaiime)», «O0 akkpenuta-

nuu B HanmoHanbHOM CHUCTEME aKKpeIUTaIHN,
«O He3aBUCUMOI OLIEHKE U cepTU(UKaMU KBa-
nmudukanuiy, «O06 o0palleHun ¢ TCHETHYECKUMU
pecypcamm»), Tak U HalpaBICHHbIE HA CHCTEM-
HYI0 aKTyaJIM3alHI0 JEHCTBYIOIINX 3aKOHOB.

B nacrosimiee Bpemsi B Ilamare mpencra-
BUTEJICH HAXOAUTCSA TMPOEKT HOBOW penakiuu
3akona Pecmy6nuku bemapyce «O rocymapcr-
BEHHOM NPOTHO3UPOBAHUU M MPOrpaMMax Co-
[IUATbHO-3KOHOMHUYECKOTO pa3BuTHs PecmyOmu-
ku benapycb», mnpenycMaTpUBarOUIUil IEpPeXos
[0 aHAJIOTMHU C POCCUHUCKUM 3aKOHOAATEIbCTBOM
Ha €KEro/IHyI0 MOATOTOBKY IPOTHO3a COLUAlIb-
HO-9KOHOMHMYECKOTO Pa3BUTHS HAa OYepeaHO (u-
HAHCOBBIU TOJl U JIBa MOCJIEAYIOLINX B TOPSAKE U
CPOKH, COIIaCOBaHHBIE CO CPOKaMH pa3padOTKH
MPOEKTOB peCcIyOIMKaHCKOTO M MECTHBIX Orof-
JKETOB, OIOPKETOB TOCYIapCTBEHHBIX BHEOION-
JKETHBIX (DOHIOB HA OYIYIIHHA TOJI.

B okrs0pe mmaHupyeTcss MOCTyIUIEHHE B
[Tanaty npencrasuteneli Pecnyonuku benapych
MIPOEKTA 3aKOHA O BHECEHHUH IOINPABOK B 3aKOH
PecnyOnuku benapychb «O KpenuTHBIX UCTOPUSIX)
(coBepieHCTBOBaHME 3aKOHA C yUETOM MPAKTUKU
€ro NMpUMEHEHHUsI, TPUBEICHNE B COOTBETCTBUE C
3aKOHO/AATeNbHBIMH akTamu). Kpome Toro, B Te-
YyeHue roja OydeT BECTUCHh IMOJArOTOBKAa HOBOTO
3akoHa «O MOTPeOUTETHLCKOM KpeauTe (MHUKpPO-
3aiiMe)», KOTOPbII OyJeT peryiupoBaTh BOIPOCH
BbI1aud (PU3MUECKUM JIMIIaM KPEeIUTOB Ha MOTpe-
OUTEIBCKUE HYXK/IbI.

COBMECTHO CO BCEMU CYOBEKTaMH 3aKOHO-
JaTeIbHOW MHUIUATUBHI JCMYyTaTCKOMY KOPIyCy
B CBOEH IMOBCEJHEBHON 3aKOHOTBOPUECKOW Jesi-
TEIBHOCTU TPEACTOUT PACCMOTPETh U MPHUHSTH
LBl psAJl 3aKOHOIIPOEKTOB IO BONpPOCaM 3e-
MEJIbHBIX OTHOIICHUH, YKpEIUIeH!s: 000pOHOCTIO-
COOHOCTH CTpaHbl, TOCYIapCTBEHHOW MOJIOIEK-
HOM MOJMTUKH, 3aIIUTHl MATEPUHCTBA U JIETCTBA,
a TakKe Psiji IPYTHX COLMAIBbHO 3HAUMMBIX 3aKO-
HOIPOEKTOB [3].

[TonpaBku B 3aKOHBI IO BOIIPOCAM MEJIHO-
pauuu 3eMellb, 10 BONPOCaM 3aHSATOCTH Hacele-
Hus, «O rocyaapCTBEHHON pErucTpaluy HEABU-
’)KUMOT0 MMYILECTBA, MPaB HAa HErO U CHEJIOK C
HUM», «O rocyaapCTBEHHBIX MOCOOMSIX CEMbsIM,
BOCHUTHIBAIOIINM JIeTei» U «O KeJe3HOA0POXK-
HOM TpaHCIIOPTE» CKOPPEKTUPYIOT Ha OCHOBA-
HUU aHalu3a NPaBONPUMEHUTEIBHON MpaKTH-
ki, a 3akoH «O BETepUHAPHOW JAESITEIbHOCTU»
MPUBEIYT B COOTBETCTBUE C MPABOBBHIMHU aKTaMH
EBpazuiickoro 3KOHOMHU4ECKOI0 COI03a.

B nemsx xogudukamuu 3aKoHOAATEIbCTBA
B 001acTH OXpaHbl OKpYKAIOIIEH Cpeabl YKa3oM
No467 3amnaHupoBaHa IOATOTOBKA KOHIIEIIIUU
DKOJIOrM4YECKOTO KOJIEKCA.

VY4uuteiBasi, 4TO 3KOJOTUYECKUE OTHOIIIE-
HUS JIJSATCS Ha MPHUPOJOOXPAHHBIE U MPUPOIO-
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pecypcHble, TOCYIapCTBO HAMEPEHO YCTaHOBUTD
B DKOJIOTHYECKOM KOAEKCE MPHOPHUTET MEPBBIX
HKOOTHOIIEHUH HaJl BTOPHIMHU.

[Toka »e 3aKoHBI B 0071aCTH OXpaHBI OKPY-
JKaKoUIe cpeapl U palMOHAIbHOIO HMCIIOJIb30Ba-
HUSl TIPUPOIHBIX PECYPCOB COBEPIICHCTBYIOTCS
myTeM UX KoppekTupoBkH. Ceituac npoduiabHas
MOCTOSTHHAsI KOMUCCHSI TOTOBUT K PACCMOTPEHHUIO
B IIEPBOM YTCHHHU TMOCTYIHUBIIYIO B JIeKaOpe HO-
Byl0 penakuuio 3akoHa PecnyOnuku benapych
«O06 oxpaHne okpyskatomiet cpenpl». [To MHeHHIO
pa3pabOTUMKOB 3aKOHONPOEKTA, €ro IMPHHSATHE
Oyzer crnocoOCTBOBaTh MAaKCHMAJIbHO BO3MOXK-
HOMY COXPAHEHHIO HKOJIOTMYECKHUX CHUCTEM, CHU-
JKEHHUIO BPETHOTO BO3ACHCTBUS Ha OKPYKAIOIILY IO
cpely XO3SIMCTBEHHOM W MHOW JIeATENbHOCTH,
cOaJlaHCUPOBAHHOTO HCIOJIb30BaHMs MPUPOAHO-
PECYpPCHOTO TOTEHIMaNa CTPaHbl B KOHTEKCTE
IPUHLIAIIOB YCTOWYMBOTO PA3BUTHSL.

Kpome Toro, B Ommkaiiiime Mecsibl fe-
MyTaTCKUHA TOPTQENb TOMOIHUTCS 3aKOHOTIPO-
eKTaMu 00 W3MEHeHHH 3aKOHOB PecryOnuku
benapycs «O06 oxpaHe aTMOC(HEpHOTO BO3IYyXa»,
«O06 oOpamenuu ¢ orxomamu» u «O TOCymIapCT-
BEHHON HKOJIOTMYECKOM 3KCIepTu3e, CTpareru-
YECKOM JKOJIOTMYECKOM OLIEHKE M OLIEHKE BO3-
JEHCTBUSL Ha OKpYXKaloulyro cpeay». Bce Tpu
MPOEKTa HampaBICHbBl Ha COBEPIICHCTBOBAHHE
HOpPMAaTHBHBIX MPABOBBIX AKTOB C YYETOM IpaK-
TUKH WX NMPUMEHEeHUs. X HOpMBI, KaKk U HOPMBI
LEJIOT0 psAJia APYTUX JOKYMEHTOB, BIIOCIEICTBUI
OyAyT BKJIIOUEHBI B DKOJIOTUYECKUN KOAEKC.

Takum o0pas3om, 3aKoHOAATeNbHAs Jes-
TenbHOCTh [lapnaMenTa Haleil cTpaHbl He SIBIIS-
€TCsI TPOIECCOM CTaTUYHBIM. Takast MHTeHCHUBHAs
3aKOHOZATENbHAs JESITEbHOCTh BO BCEX OTpac-
JSX TpaBa 0OyCIIOBIMBAETCS MacmTaboM Tocy-
JTAPCTBEHHBIX 33714, SKOHOMUYECKUMH U IOPUIN-
YECKUMU PEaTUSIMU CETOAHSIIHETO JTHS.

HemaemHuii sTam pa3BUTHS CyBepEeHHOTO
Oenopycckoro rocygapcTBa TpeOyeT OT 3aKOHO-
marens pa3pabOTKM M TPHUHATHS TaKUX 3aKo-
HOIIPOCKTOB, KOTOpBIE OyIyT CHOCOOCTBOBAaThH
CUCTEMHOMY Ppa3BUTHIO U TMpeoOpa3oBaHUIO
TTOBCETHEBHOW KU3HU CTPaHBI, U3JaHHsI 3aKOHOB,
COOTBETCTBYIOLIMX COBPEMEHHBIM BbI30BaM Bpe-
MEHH, HAIIMOHAJIBHBIM U MHPOBBIM TEHICHIIHSIM
COLIMAIBHO-)KOHOMHUYECKOTO U OOIIECTBEHHO-
MOJUTHYECKOTO Pa3BUTHSL.

[IpaBoBast cuctema O€IOPYCCKOTO TOCY-
JapcTBa JIOJDKHA OTBEYATh PACTYyLIMM HOTpeO-
HOCTSIM PETYJIUPOBAHUS, 3aKPETIJICHUSI U OXPaHBI
MHOTOOOpa3HBIX JTUHAMUYHO TpaHCHOPMUPYIO-
HIUXCS 0OIECTBEHHBIX OTHOIIEHUI HOBOTO THIIA.
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O HEKOTOPBIX OCOBEHHOCTSX
MNPABOBOU CUCTEMBI POCCHUHA
KOHIA XIX - HAYAJIA XX BEKOB

A.B. JIu

Cubupckuit ynugepcumem nompeoumensCKoil
Koonepayuu

2. Hosocuoupck, Poccuiickaa @edepauus

Bo Bropoit nonmosure XIX cromerns B Poc-
CHUM COXpaHsIUCh (DeoJalbHO-KPEITOCTHUYECKHE
NEPEKUTKU. PasBUTHIO KaIUTAIUCTUUECKOIO YK-
Jajia SKOHOMHKH IPEMSITCTBOBAJIO KPENOCTHOE
IPaBO U OTCYTCTBUE CBOOOIHOTO PhIHKA pabodeit
CUJIBL.

Heo6xonquMo MOAYEPKHYTh, YTO OAHOM
u3 BaxHeHmux pedopm Anekcanzapa Il crama
KpecTbsHCKas pedopma. B pesynprare momenu-
KM JIMIIWIUCh HE TOJIBKO aJMHHHUCTPATUBHO-
NOJMMLEHCKOM, HO W cyaeOHOH BlacTH Hax
KpecTbsiHaMu. [T1aBHBII KOMHUTET IO yCTPOMCTBY
cenbCcKoro HaceneHus ¢ 1859 r. 3anumalcs ux
TpyAoycTpoiicTBOM. B 1enom, B pesynbrare pe-
dopmer 1861 1. Poccus cnenana 3aMeTHBIN TIpor-
pecc B Jelle KalUTaIUCTHYECKOro YKJIaza KO-
HOMUKH, CO3/IaHbl OJaronpusiTHbIC YCIOBUS VIS
pa3BUTUS TOPIOBIM M IPEANPUHUMATEIICTBA,
YTO B UTOTE JAJI0 BO3MOXKHOCTh KPeCThsHaM 00-
PECTH MPaBO BCTYNATh B I'PAXXJIAHCKUE IIPABOOT-
HOIICHUS, COCTOATh Ha CIy0e 1 OTIaBaTh JeTel
B y4ueOHbIe 3aBefeHus1. Bece 310 criocobeTBoBao
CTAHOBJICHHUIO IIMBUJIM30BAHHOIO OOIECTBEHHO-
HOJUTUYECKOTO CTPOsi, NPOBEACHUIO CyaeOHON
pedopmsl B Poccum.




Crnemyer OTMETUTBH, YTO TPYIIA YYEHBIX 110
HCTOPUH CyJia U IpaBoCyausi, Takue kak J{.d Asu-
koB, M.JI. Kapnaues, A.Jl. [TonoBa, A. CMbIka-
KUH U JpyTrue MPOBEIH CKPYITyJIe3HbIE HCCIeN0-
BaHMsI 110 BOIIpocaM IpaBoBOW cucteMbl Poccuu
koHIa XIX nayana XX cronerus.

Hecmotpss Ha paspaboranHoCTh mpoOIIe-
MBI, Ha Hall B3IV, HEIOCTAaTOYHO OCBEIIEHBI
0COOCHHOCTH TIPABOBOM cUCTeMbI Poccuu B KOH-
e XIX u nauane XX BEKOB, UTO U OMNPEACITUIO
aKTyaJbHOCTh TEMbl U HAlpaBJICHUE HAILIETO HC-
CJIEIOBaHUS.

[IpaBoBasi cuctema — 3TO CBOJA SIBICHUH,
CBSI3aHHBIX C MPABOM, KOTOPBIN 00YyCIOBIMBACTCS
CIPABEUIMBBIMU  3aKOHOMEPHOCTSIMH  Pa3BUTHS
o0miecTBa, 0CO3HAHHO M MOCTOSIHHO OTPa)KaeTcs
JIOIEMU U TOCYQPCTBOM TSI TOCTHKEHUS] CBOUX
ueneit [1, c. 376].

Pedopma cynebHON cUCTEeMBI JEKIapUpo-
Baja HOBbIC MPUHIUIBI CyAOYCTPOHCTBA: MECT-
Hble U oOmMe cyasl. B cocTaB MecTHBIX CyIOB
BXOJIMJIM: BOJIOCTHBIE CY/Ibl, MUPOBBIE CYIbU H
Che3Ibl MUPOBBIX Cynei. MupoBbie Cynbu U30u-
pajuch Ha TPU roja opraHaMM MECTHOI'O camo-
yIpaBiIeHUs U yTBepkaAaauch CeHaToM.

Kak cnpasemnmuBo ormeudaet J[.D. Asikos,
«...TIOMHMO Y4€Ta COLUATbHO-TIOIUTUYECKON 00-
CTaHOBKH pedopMaTropy HEOOXOIMMO YUUTHIBATh
HAI[MOHAJIbHYIO CHEIM(PHUKY U MEHTAJIUTET HApPO-
na» [2, c. 150].

DTO TOJOXKEHUE AOCTAaTOYHO WILIIOCTPU-
pyer onbIT cyaeOHoi pehopmbl 1864 1. CornmacHo
pedopme B 31Ol oOmacTh K OOIIMM CyjlaM Hava-
JU COOTHOCHUTH OKPY)KHBIE CYIbl, CyAcOHbIE Ma-
JaThl M KaccalMOHHbIE JenaprameHTbl (CeHara.
OnuH OKpYKHOU Cy/ yUpesKJajics Ha HECKOJBKO
ye310B. KopoHHBIE CynbH HazHa4aJIUCh UMIIEpa-
TOPOM Ha OCHOBaHUH MPUHLUIIA HECMEHSIEMOCTH.
OxkpyXHOH cyJ paccMaTpuBall YrOJIOBHBIE Jieja
B COCTaBE€ KOPOHHOTO cyda U 12 NpUCSKHBIX 3ace-
Jateneil, a rpakIaHckue fiena — 0e3 yyacTus npu-
cskHbIX. BBenenune B Poccum cynma mpHUCSKHBIX
CIOCOOCTBOBAJIO PA3BUTHUIO JIEMOKPATUYECKUX
MPUHLIUIIOB B FOPUCTIPYACHIINH.

Cyn orgensuics OT aJIMHHHMCTpAlLUM, CTa-
HOBHJICS TJIACHBIM M yCTHBIM. CyneOHble YCTaBbI
nocsie 1864 r. BBOIWIN COCTI3aTEIBbHOCTh CYJa,
YTO [O/IPa3yMEBAJIO MPABO HA OPUIUYECKYIO 110-
MOIllb, 3aLIUTY B cyzne. MeHsiach U CTPYKTypa
cyneonoit cucrembl. Kak Bepro numer A.Jl. ITo-
MOBa, «...M3MEHEHUS ObUIM HE KOCMETHUYECKHE,
a HOCWJIM NpUHLMIHAIbHBIA XapakTtep. Bmecro
CJIOKHOM 3allyTaHHOM COCJIOBHOM CHCTEMBI CYy-
JIOB BBOAMJIOCH JIBE€ BETBH CY/IE€OHBIX OpraHOB —
MUpPOBasi IOCTHIMS U 00IIMe cyaeOHble MecTa C
HEMHOTOUYUCIICHHBIMU MHCTAHIUSIMMY [3, ¢. 7].

HeobOxoaumo 0co00 OTMETUTH, YTO MHUPO-
Bas IOCTULIMA M O0IMe cylaeOHble MecTa ObLIH

MpeaHa3HauYeHbl 711 BCEX COCIIOBHi, UTO TaKxkKe
MOATBEPkKAATA JIEMOKPATUYHOCTh MPOBOAMMBIX
pedopm.

C 1872 roga gmena mo rocyiaapCTBEHHBIM
NPECTYIUIEHUSIM Hadalu pa3douparb B MPUCYTCT-
Bun Cenara. Ha npokyparypy Bo3ziaraiuch moj-
JepkaHue OOBUHEHHS B Cy/ie, HAJA30p 32 JIesATelb-
HOCTBIO CYJIOB M MECT JinleHus: cBoooasl. [Ipo-
KypOpbl HaXOIWJINCh TPHU CyNEeOHBIX TajaTax |
OKPY>KHBIX Cyliax.

Kak Touno mnommeuaer M./l. Kapnaues,
«...MaciTabHbIe TpeoOpa30BaHusl, HOBBIE Cy/Ie0-
HBI€ YCTAHOBJICHUS HYKHbBI ObLTM CaMOM BIIACTH,
Tak Kak 0e3 Hee Heb3s OBbLIIO CHCTEMHO MOJep-
Hu3upoBaThk Poccuro» [4, c. 30].

B 1881 romy ObIIO HPUHATO MOCTaHOBIIE-
Hue «llomoxenne o mMepax nojmiepx aHusl rocy-
JAPCTBEHHOTO TOPSIIKA M OOIIECTBEHHOTO CIIO-
KOMCTBU». B 3T0 e BpeMs MOYTH IIOBCEMECTHO
JUKBUIUPOBAIMCH MUPOBBIE CY/IbI, @ UX JESATEIb-
HOCTh TIepeaBaiach 3e€MCKAM HadaJlbHUKaM —
JOJDKHOCTHBIM JIMIIAM, HA3HAYaBLIMMCS U3 YHCia
MOTOMCTBEHHBIX JIBOPSIH.

HeoOxoaumo oTMeTuTh, 4TO CynebHas pe-
dopma, ¢ OTHOW CTOPOHBI, MPHUONM3HUIA POC-
CHIICKOE MPABOCYAUE K CHCTEME EBPOIEUCKHUX
CTpaH, HO, C JPYrod CTOPOHBI, BbI3bIBAJa MpO-
TUBOJCHCTBUE CO CTOPOHBI TOCYAAPCTBEHHOMN
Oropokparuu. Cama CTpyKTypa cOCTaBa IMpPUCSK-
HBIX 3acefareieil CTpousach C Y4eTOM Kiacco-
BBIX IPHUHLUIIOB M CTapblX COCJIOBHBIX MHTEpE-
COB, TAKMX KaK BOJOCTHBIE, TyXOBHbIE, KOMMEp-
YECKUE CYIIBI.

Kak BepHo ykaspiBaeT A. CMBIKaJKHH,
«...IMEHHO TIOJINTUYECKUI CMBICI CyeOHOH pe-
¢dopMbl (TOSIBIICHHE HE3aBUCHMOW OT MOHapXxa
CyneOHOW BIacTH) BBI3bIBAJ HE TOJBKO pasjpa-
’KEHHE, HO WM IOBJIEK KOHKPETHBIE MEpBl KOHTp-
pedopMBbl 10 BO3BPALLEHUIO «OIyTHOW BIaCTU»
B JIOHO camojiepxaBus» [5, c. 43].

Takum obOpazom, nocie peBomtonuu 1905—
1907 rr. HameTunach TEHIASHIMS K CTa0MiIn3a-
UM OOLIECTBEHHON >KM3HHU, HO H3-3a HEMocCe-
noBarenbHOCTH [lpaBUTENbCTBA B MPOBENECHUU
pedopM dTa TEHIEHIMS HE CTajla TOCIOJCTBYIO-
miel.
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JOCTYINHOCTDb 3AKOHOJATEJIbCTBA
N HENMOCPEACTBEHHAS JTEMOKPATUSA

B.E. JIyboeckuii

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAUUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

VkazanHas mnpoOiemMa HEMmoCpPeICTBEHHO
CBs3aHA C peaju3alel W 3alIuTOil OCHOBHBIX
rpaXJIaHCKHUX TpaB U cBoOoxa. EcTe 31ech u ac-
MEKT COBEPIICHCTBOBAHUS  3aKOHOJATEILCTBA.
MHorue NoKOJIEHUS! IOPUCTOB U 3aKOHOJATeseiH
3aHUMAJHCh JaHHOW MpoOIeMOil, mpeanpruHuMa-
JUCh CaMbl€ Pa3IMYHbIE YCHJIMS B 3TOM Harpas-
neHuH. B yacTHOCTH, B HAy4YHBIX MyOJIMKaLUAX
peub 11a u o popMe, U 0 CofepKaHuu, u 00 d¢h-
(EeKTUBHOCTH, U 00 aKTyaJIbHOCTH, U O COTJIAcO-
BaHUU, HEMPOTUBOPEUMNBOCTH, MOHITHOCTH Ipa-
BOBBIX HOPM, Jla M CaMOT0 3aKOHOJAaTeJIhCTBA B
LEJIOM.

[Iporiecc coBepiIEHCTBOBAHUS 3aKOHOA-
TEIbCTBA HE MOXKET HE TMOMYUHSITHCS JIOCTHXKE-
HUIO €ro JOCTYMHOCTH. /IOCTymHOCTh €CTh UM-
MaHEHTHOE CBOWCTBO JIFOOOTO ypOBHS 3aKOHOJA-
TEIbCTBA, BUJIa TIPABOBOTO aKTa U BCEH CHUCTEMBI
B 11e71I0M. /IOCTYyITHOCTDh BBITEKAET U3 CaMOW CYyTH
3aKoHOAaTenbcTBa. EcimM HEeT Takoro xayectBa y
3aKOHO/ATENbCTBA, TO JIOOOW MPaBOBOM akT He
MOKET OBITb HUKEM TIOHSAT, €r0 MPUMEHEHHUE He-
BO3MOYKHO.

JIOCTyMMHOCTh — 3TO COBOKYITHOCTH HJACH,
LIEHHOCTEN M MPEJICTAaBICHUN O 3aKOHONATENbCT-
B€, KOTOpOe 00YCIIOBICHO HHTEPECAMH U yCTPEM-
JCHUSIMH YYaCTHUKOB IPABOOTHOIICHUN, UMETh
JIEJI0 C W3BECTHBHIMU (IVIACHBIMHU) IPABOBBIMHU
HOpMaMH, aKTyaJIbHBIMH, TMOHSTHBIMH, YIOOHBI-
MU B TIPUMCHCHHH, COTJIACOBAaHHBIMH M d(DPek-
THUBHBIMH.
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MOXHO BBIJCNIUTH JIBa YPOBHSI B OILICHKE
3TOTO MOHATUS — MPEACTaBICHUE TIOCylapcTBa
0 JIOCTYNIHOCTH W NPEJICTaBIEHUE YYACTHUKOB
MPaBOOTHOIIEHUH 00 3TOM Kareropuu. loctyn-
HbIM OyZIeT 3aKOHOAATENbCTBO, KOTJAa OLEHKU B
€ro JOCTYIHOCTH CO CTOPOHBI TOCylapcTBa M
YYaCTHUKOB IIPAaBOOTHOLIEHUH coBnanaroT [1].

3aciy’kKMBaeT BHUMAHUSI MPEIJIOKEHUE O
TOM, 4YTOOBI B Ka4eCTBE MEpbI, HalpaBICHHON
Ha JOCTH)XEHHME JIOCTYIHOCTH 3aKOHOJATENbCT-
Ba, BKJIOUUTH COBEPILIEHCTBOBAHHUE 3KCIIEPTHOMN
OLICHKH TPOEKTOB MPABOBBIX AKTOB B paMKax
MPOBEACHUS JTMHTBUCTUYECKON IKCTIEPTU3HI.

Baxneiimum TpeGoBaHHeM, MperbsBisie-
MBIM K SI3bIKY 3aKOHA, SIBIISIETCSI €ro SICHOCTh H
MPOCTOTA. 3aKOHOJATENIb JOJKEH IMHCaTh 3aKO-
HBI, KOTOpbIE OYIYyT MOHSATHl U OCMBICIIEHBI BCE-
MU TpaxkgaHamu. HesicHbINM 3aKOH HE Jaer mol-
HOTO TPEICTABICHUS O MpaBax U OOSI3aHHOCTAX
rpakJlaH, BEJET K HEOIPEAEIIEHHOCTU B HOPUIH-
YECKOU JEeATEeNIbHOCTH, HEHYKHOU TpaTe BpeMe-
HU U CHUJI Ha 3alpocChl U TOJIKOBAHUS, TPUBOIUT
K HEZIOpa3yMEHUSIM U OIIHOKaM.

B Pecny6nuke benapych Obuia BocmpuHs-
Ta MUPOBasl IPaKTUKa B BOIIPOCE O JOCTYIHOCTU
3aKOHO/IaTeNbCTBA. B yacTHOCTH, B IEHCTBYIOIIIEM
3akoHe «O HOPMAaTHUBHBIX MTPABOBBIX aKTax» yKa-
3bIBAETCSI, YTO TEKCT HOPMAaTHUBHOI'O IPABOBOIO
aKTa U3JIaraeTcsl JJAKOHMYHO, MPOCTHIM U SCHBIM
SI3IKOM, MCKJIFOYAIOLIUM Pa3juYHOE TOJIKOBAHUE
HOpM, C COONOAeHHEM O(UINATBHO-/IETI0BOTO
CTWJIS, JIMTEPATYPHOTO SI3bIKa U IOPUIMYECKOM
TEXHUKU [2].

Ucnonb3oBanue 0OpUANYECKON KOHCTPYK-
uu 00 M3JI0)KEHUH HOPMATHBHBIX MIPABOBBIX aK-
TOB «Ha OEJIOPYCCKOM U (MJIH) PYCCKOM SI3bIKaX»
MpsiIMO BbITEKaeT U3 cT. 17 KoHcTutynuu, B KOTO-
POl 3aKpEeIIEHO, YTO FOCYJaPCTBEHHBIMU SI3bIKA-
mu B PecriyOnuke benapych siBisitorcst Genopyc-
CKHI U pycCKuH sI3bIKH [3].

Ha yposue Koncturynun PecryOnuku be-
napych u «M3buparenbHoro kojpekca PecryOnm-
k1 benapych» 3akperuieHo mpaBo TpaxaaH, 00-
JaIal0IUX U30UPATENbHBIM MIPABOM, IPUHUMATh
ydacTue B 00CYK/I€HUH MMPOEKTOB 3aKOHOB, BbIHE-
CEHHBIX Ha BCEHAPOAHOE 00CYKIeHIE. ITO MPaBO
ABIISIETCSl BakHeHmen (opMmoil HemocpenacTBeH-
HOH IeMOKpaTHH.

B ¢derpane 2022 roga npoxoauiio ooiecT-
BEHHOE OOCYKJIeHWE M3MEHEHUW M JOTIOTHEHUN
B Koncrurynuto Pecrybnuku benapych, Beipabo-
TaHHbIX KOHCTUTYLMOHHON KOMHCCHEH, CO3/1aH-
Hoit Ykazom IIpe3unenra Pecriyonuku benapycs.
B xone ob6cyxaenust nmoctynuio Oonee 9 ThicsSY
3aMeuaHuid W TmpemiokeHnid.  OOIecTBEeHHOE

oOcyxaeHne, Kak QopMa HEMOCPEICTBEHHON
JIEMOKpATHH, OECCIIOPHO, CBUJIETEIBCTBYET O
JIOCTYITHOCTH 3aKOHOJATeIbCTBA B PecmyOnuke




benapycs. Ha PecnyOnukanckom pedepenayme
27 pepans 2022 rona ykazaHHBIC W3MCHEHHS
W JIOTIOJTHEHUST OBLIH OJ00pEHBI M30UpATEIISIMHU.
15 mapra 2022 roma Ilpesunent PecnyOnuku
benapycy moamucan urorn PecnyGnukaHckoro
pedepenayma.

Wtak, mpaBoBble akThl (IIPOEKTHI 3aKOHOB)
JIOJDKHBI OBITH MOHSATHBI Ka)KIOMY, YTOOBI TPak-
JlaHe MOIJIM OCO3HAHHO PEalM30BBIBATH CBOU
KOHCTUTYIIMOHHBIC MPpaBa U 00s3aHHOCTH.
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PAZBUTHUE ITPUPOJOOXPAHHOI'O
3AKOHOJATEJIbCTBA BEJIAPYCH
B XX-XXI BB.

A.C. Maiizyc

BHUII — Yuueepcumem npaea u couyuaibHo-
UHDOPMAYUOHHBIX MEXHOOUTL

2. Munck, Pecnyonuxa benapyco

DKOoJOrH4YecKre MpodjJeMbl B COBPEMEH-
HOM MHpE€ IPHOOPETaroT BCe OOJIBIIYIO AKTyaslb-
HOoCcTh. OXpaHa OKpYKarolle cpeibl — HEOThEM-
JeMoe yClIoBHE OOECIEUEeHHUsI HSKOJIOIMYECKOil
0€30MacHOCTH, YCTOHUMBOTO COIIMAIIBHOTO U 3KO-
HOMHYECKOTO pa3BuTHsa obmectBa. [IpaBo Ha
OJaronpusATHYIO OKPYXKAIOIIyI0 Cpely sBIseTcs
C€CTCCTBCHHBIM U HCO6XOI[I/IMI)IM JJI1 4CJIOBCKA.

Ecin roBopuTh 0 KOHCTUTYLIHOHHOM 3aK-
pEIUIeHnH TpaBa Ha OJIATONPUATHYIO OKpY’Karo-
myto cpeay, To B Koncturynusx BCCP (1919,
1927, 1937 u 1978 rT.) HE ynoMuHaIH 00 ITOM.
Tonpko B Koncrutynunn BCCP 1978 1. 3akpemns-
aochy nonoxenue, yto B bCCP npunumarorcs
MepBbI AJIs OXPaHbl, pallMOHAJILHOTO HCIOJIb30Ba-
HUA 3€MJIM U €€ HEAP, PaCTUTCIILHOIO U KUBOT-
HOIO MHUpa, BOIHBIX PECYPCOB, HJIsI COXPAaHEHUS
B YHCTOTE BO3[yXa M BOJbI, 00ECIEUEHUsI BOC-
IPOM3BOCTBA MPHUPOAHBIX OOTaTcTB M yiIydlle-
HUS OKpY’Karolleil uenoseka cpensl [1, cr. 18].

B crt. 40 Koncturyuuu BCCP 1978 r. pac-
CMaTpUBAINCh KaK OOECHEeYUTENbHBIE MEphI IO
037I0POBJICHUIO OKPYXalOLIEH cpelibl B IIpaBe Ha
oxpany 310poBbs. Ctarbs 65 3T0M ke KoHCcTUTy-
IUU 3aKpervisia 00s3aHHOCTh TpakIaH Oepedb
MIPUPOTY, OXPaHAThH ee OorarcTaa.

B 1970-80 rompl, mo cyTH, HabOIHOMAIUCh
MIEPBBIE MOMBITKH 3aKPEIUICHUS B HOPMAaTHBHBIX
MPABOBBIX aKTax MpaBa Ha OJArONpHUATHYIO OK-
PYXAroOIIyI0 Cpefy. ITO CBA3aHO OBUIO C ATAoM
KoM (HUKAIIMK 3aKOHO/IATeNILCTBA B 00JIaCTH MPH-
POIOIIONIB30BAaHUS I OXPAaHbI IPUPOJIBIL.

OO0s13aHHOCTH  TOCYZapcTBa  00ECIEeUUTh
HKOJIOTMYECKYI0 0€30MacHOCTh Halllla 3aKperuie-
Hue B Jleknapauu o rocyJapcTBEHHOM CyBepe-
Hurere BCCP 1990 .

5 centsOpst 1991 1. che31oM HAPOIHBIX Jie-
nytaroB CCCP Obna npunsta Jlexnapaius npas
U cBOOOJ YeJOBEKa, I1e MpaBo Ha OJaromnpu-
ATHYI0 okpyxatouryto cpeny B CCCP Bnepsbie
OBLIO BBIJENIEHO KaK CaMOCTOATEIbHOE IPaBo.
Tak, B cT. 29 ObIIO MPOBO3MIIAIIEHO, YTO YEJIOBEK
MMEET MPaBO Ha OJArONPUSTHYIO OKPY>KAIOUIYIO
cCpeay ¥ Ha BO3MelleHHe yuiepOa, MpUYWHEH-
HOTO €ro 3J0pOBbI0 M MMYILECTBY SKOJOTHYEC-
KUMH HapylIeHUs MU [2, cT. 29].

B 1992 r. 6bu1 mpunsat 3akoH «OO0 oxpa-
HE OKPY’Karolllel CpeapD», I YCTaHABIMBAIUChH
MIPaBOBbIE OCHOBBI OXPaHbI OKPYXKAIOLIEH Cpebl,
MIPUPOAOII0JIB30BAHUS, COXPAHEHHUS U BOCCTAHOB-
JeHus] OMOJIOTUYECKOTO pa3HOoO0pas3usi, MPUPO.I-
HBIX pecypcoB 1 00beKTOB [3].

B Koucturynuu Pecny6nuku benapych
1994 rona ObuIM 3aKpEIICHBI HKOJIOTMYECKHE
MpaBa TpaxJaH: MPaBO KaXJOro 4eJoBeKa Ha
ONarompusATHYIO OKPY’KaIOUIYI0 Cpely U Ha BO3-
MELIEHUE Bpena, NPUUYUHEHHOIO HapylIeHUEM
ATOTO IMpaBa; MpPaBO Ha MOIy4YeHHE WH(POPMAIIH
O COCTOSIHUM OKpY’Kallllel Ccpenbl; rapaHTUU
MpaBa Ha OXpaHy 3[0POBbs, KOTOPOE HAIPIMYIO
3aBUCHUT OT Mep, IPUHUMAEMbIX T'OCYIapCTBOM I10
037I0POBJICHUIO OKpYKarolei cpesl [4].

C 1996 rona B Pecniybnuke benapycs npu-
HAT PSAJl OCHOBHBIX MPHPOJOOXPAHUTEIBHBIX H
MIPUPOAOPECYPCHBIX 3aKOHOATEIbHBIX aKTOB: 3a-
KOoHbI «O0 OXpaHe M MCIOJIb30BaHUH KUBOTHOTO
Mupay, «O rocynapcTBeHHON 3KOJIOTHYECKOM IKC-
neptuze», «O0 oxpaHe aTMOCHEPHOTO BO3AyXa»,
«0O0 oxpaHe 030HOBOTO cjos», «O0 oTxomax» u
Ip., a Takke Kojekcol «O Hempax», «O 3emiey,
Jlecnoit konekc, Boansiii kogekc. B 2002 r. npu-
HsATa HOBas penakuus 3akona Pecry6nuku bena-
pych «O0 oxpaHe OKpYKaloUlei cpenb».

[To Bompocam oxpyxatoieii cpensl Pec-
nyonuka benapych npucoenuHuiIach KO MHOTHM
MEXKIyHApOIHBIM JIOTOBOpaM, SIBJISIETCS ydacT-
HUIEH MHOTHUX MEXIYHAPOIHBIX SKOJIOTUYECKUX
opranuzanuii. Hampumep, OCHOBOIOJIAraroImm
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MEXKIyHApOIHBIM JOTOBOPOM B JaHHOM 00JacTH
spisiercs: Opxycckass KoHBeHUuss 0 JOCTyrne K
nH(pOpPMAITNH, YIaCTHU OOIIECTBEHHOCTH B TIPO-
Hecce MPUHATUS PEUIeHUH U JIOCTyIe K IpaBo-
CYIHIO TI0 BOIIPOCAaM, KACAIOIMUMCS OKpYXKaro-
Hmiell cpenbl, yTBEp)KIAEHHas Yka3zoMm lIpesnneH-
ta PecnyOnuku benapycs 14 nexabps 1999,
Ne726.

3akoHoxarenbcTBo PecryOnuku benapycs,
3aKperuIsIoNIee MpaBo Ha OMaronpHATHYIO OKpY-
JKAIOUIYI0 Cpeny, AMHaMU4YHO pa3BuBaercs. [o-
CYIapCTBEHHON mporpammoi «OxpaHa OKpy-
JKarolled cpedbl U yCTOMUMBOE HCIOJIb30BaHHUE
MpUpoAHbIX pecypcoB» Ha 2021-2025 rogsl om-
peneneHa nenb — oOecledyeHHe SKOJIOTMYECKH
ONarompusATHBIX YCIOBUM ISl KU3HEAEATENb-
HOCTH Tpa)</J[aH, OXpaHbl OKpPYKaIOIIEH Cperpl,
COXpaHEHUE M YCTOWYMBOE HCIIOJIb30BaHHUE MpU-
POZIHBIX PECYPCOB.

Takum o6pazom, B PecnyOnmuke bemapych
HaOIIOaeTCsl CTPEeMJICHHE 3aKOHOJATeNs 3a(uK-
CHpPOBATh NPAaBO HA OJIATONPHUATHYIO OKpYXKaro-
HIyI0 Cpely Kak OCOOBI OOBEKT MPaBOBOTO pe-
TYJINPOBaHUs, OIPENEIIUTh €ro COACpKAHME, A
TaKXe CPEACTBA €ro 00ECIIeUeHUs U 3aIINTHI.
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HOBALIMU U3BUPATEJIBHOI'O
3AKOHOJATEJIBCTBA
HA COBPEMEHHOM JTAIIE

H.A. Mapuenko

BUII — Yuueepcumem npaea u couyuaibHo-
UHPOPMAYUOHHBIX MEXHONO0UTL

2. Munck, Pecnyonuxa benapyco

3aKoHOAATEIBHYIO OCHOBY JIF000# n30mpa-
TEeNbHON cucTeMbl coctapisier Koncturynwms —
OcHoBHOHI 3akoH, 00najaronMi BBICIIEH IOpH-
nudeckoi cuioi, M30uparenbHbiii komexc Pec-
nyonuku benapyce, ykassl IIpe3unenTta cTpaHsl
U nocraHoBieHus lleHTpanbHON n30MpaTesb-
HOW KOMMCCHH IO BBIOOpaM U IPOBEIEHHUIO pec-
nyOnukaHckux pedepenaymoB. B PecrnyOmnmke
benapycr m3buparenbHas cucTeMa 3aKperuieHa
B paszene Il Konctutynuu PecnyOnukn bena-
pych (manee — Koncrurymnmst) «M30uparenpHas
cuctema. PedepeHaym», KOTOpPBIH periaMeHTH-
pyeT OCHOBOIOJAraroIlue IMPUHIUIBI H30upa-
TEJIBHOIO MpaBa — KJIKUEBbIC Hauyajga U HOPMBI,
HU3JIOKECHHBIE B CT. 64—68 OCHOBHOro 3aKoHa,
KOTOPBIX HEOOXOAMMO HPUACPKUBATBCA U COO-
JIOJAaTh MPH NPOBEJCHUU BBIOOPOB, HAlpHMEp:
HPUHIMIT BCEOOLTHOCTH BHIOOPOB; CBOOOAHOTO
y4acTHs B HMX TpaxJaH; OTKPBITOCTH M IJac-
HOCTHU HOATOTOBKH U IPOBEIEHUs BBIOOPOB; pa-
BEHCTBA IpaB H30upareneil; NpsMbIX BbIOOPOB;
MPUHIUI TalHOTO rojocoBanus [1].

B teuenne 2021 r. KOHCTUTYLIMOHHOM KO-
MHCCHEHl Ha OCHOBE ILIMPOKOTO OOCYXICHHS B
oOmiecTBe OBLT pa3paboTaH MPOEKT W3MEHEHHM
u jonoiaHeHuil B OCHOBHOM 3aKOH rocy/iapcTaa.
[ToarotoBka k pedepeHayMy CONpOBOXKAATACH
MacIITa0HBIM ~ OOIIECTBEHHBIM  0OCYKICHHEM
c(hOopMyIUPOBAHHBIX HpeanoxeHuil. IIpoekr ak-
TUBHO PACCMATPUBAJICS DPANIMYHBIMU COLMAIIb-
HBIMHU TPYyNIIaMU TPaXKJaH BCEH CTpaHbl B TPY-
JIOBBIX KOJUICKTUBAX, CTYIEHYECKOM Cpele U B
HOJIUTUYECKUX Kpyrax. [IpoekTel u3MeHeHud u
JIOTIOJTHEHUH ObUTM TepeiaHbl B pa3HbIE TOCY-
JApCTBEHHBIE OpraHbl M YUYPEXkKACHUsS, pa3Me-
mensl B CMU. Tloctymuno Gonee 9 Thic. cambIx
pa3HBIX MPEUIOKEHNH, KOTOpbIe OBUIM PaccMOT-
PEHbI KOHCTUTYIIMOHHOM KOMUCCHEH.

Hogas penakuus Koncrturynun PecryGnu-
KU benapych HECKOIBKO OTIIMYAETCs OT MPEeXKHEH
Koncturynuu. Y npexje Bcero TeM, 4To BBOJUT
HOBBIM opraH Biactu — BceGenopycckoe Hapoa-
Hoe coOpanue (mamee — BHC), xoropoe cornac-
HO cT. 89' sBiseTCS BBICIIUM MPEICTABUTEIb-
HBIM OPraHOM HapOJOBJIACTHS, ONPEAECISAIONINM
HalpaBJICHUs Pa3BUTHUS OOIIECTBa M TOCYIapCT-
Ba. KoHcTuTynust ompenenser OCHOBHBIE IOJIO-
skenust aesitenbHoctT BHC, HO B monHO#M Mepe
KOMIIETEHIIMIO HOBOTO MOJMTHYECKOTO HHCTH-




Tyta ompeaenwn 3akoH «O Bcebenopycckom
HApOIHOM COOpaHUM», TPUHATHIA JemyTaTaMH
[Tanarer npencraBureneit Haumonansnoro Co6-
panust Pecriyonuku Benapyce. CornacHo cr. 892
Konctutyuun Pecnybnuku benapych B cocras
BHC Boitnyt 1200 yenosek. Jleneraramu BHC
MOTYT OBITH J1€eCIIOCOOHBIEC JIMIIA, JOCTHUTLINE
Bo3pacTa 21 roga. OHU JOKHBI OTBEYATh BCEM
TpeOOBaHUAM, YCTAHOBJICHHBIM Ui U30paHus B
[TapnameHr.

Cpok nonmHomounit BHC cocrasnsier nsTh
JIET, a 3acelaHusl JOJKHBI IPOBOAMTHCS HE PEXeE
onHoro pasa B roa. Ilomnomouust BceGemopyc-
CKOTO HApOJHOTO COOpaHUs OuYeHb LIUPOKUE —
OT MpelJIoKeHU 1o wu3MeHeHuto KoHcTuTy-
LIUH, TIPOBEICHUIO pedEepeHIyMOB U paccMOTpe-
HUIO BOIPOCOB O JIETUTUMHOCTU BBIOOPOB [0
YTBEPKICHHSI OCHOBHBIX HalpaBJIEHUN BHYTpPEH-
HeW U BHENTHEN MOJUTUKHU TOCyAapCTBa, KOHIIETI-
MU HAI[MOHAJHHOW O€30MacHOCTU W MPUHITHS
peumieHuii o cmeweHun Ilpesunenra, BBeleHUU
Ype3BbIYATHOTO U BOEHHOT'O MOJIOXKEHUH, Ha3Ha-
YEHUS! U OTCTPAHEHHs OT JIOJKHOCTH Ipejceia-
Tens U cyned BepxoBHoro n KoHCTUTYIMOHHOTO
CylOB, mpejacenarens W uiaeHoB lleHTpanbHOU
n30uparenbHoi komuccuu u np. [1].

HoBoll kOoHCTUTYLIMOHHOM HOPMOI, Kacaro-
mieiicss OeATeabHOCTH U IojaHoMounii Beebeno-
PYCCKOTO HAapOJHOTO COOpaHus, yCTaHaBIIMBa-
€TCsl, YTO MIPHU YPE3BBIUAHHBIX OOCTOSATENHCTBAX,
BBEJICHUHM 4YPE3BbIYAITHOTO W BOEHHOI'O I10JIO-
JKEHU B CTpaHe, Korna IMpoBeIeHHE BHIOOPOB
HE MpPEACTaBISIETCS BO3MOXHBIM, JOIYCKaeTCs
OTCpOYKa BBIOOPOB M IMPOJIEHUE CPOKa IMOJHO-
mouniit BHC nanHoro cos3wiBa mpu yCJIOBHUH, YTO
9TO pelIeHHWe TMPUHUMAETCS OOJIBIIMHCTBOM,
COCTABIIAIOIIMM HE MeHee 2/3 TrolocoB BCex uJie-
HOB [Ipe3unnyma BHC.

BHC sBinsiercst npuMepoM IHUPOKOTO ydac-
THsS TPaXJaH B PELICHUU BAXKHEUIIUX TOCY-
JIAPCTBEHHBIX 33J]a4, BaKHBIM 3JIEMEHTOM TIpak-
JAHCKOTO OOIIeCTBa, WIPaeT CyIIECTBEHHYIO
poib B mojuTHuYeckoi sku3Hu PecryOnuku be-
napycb. OH JIOJDKEH CTaTh BBICIIMM OpPraHOM
roCyJapCTBEHHOM BJIAacTH, NPUHUMAIOLIUM pe-
HIeHus 1o Haubojiee BaXKHBIM BOIPOCAM M OCY-
LIECTBISIFOIMM KOHTPOJIb HajA JAPYyrMMU Opra-
Hamu. B uactHoctu, BHC Oynmer ompenensits
CTpaTerui0 pa3BUTUS OOIIECTBA U TOCYIAapPCTBA
(To ecTb, OCHOBHBIC HampaBlCHUS BHYTpPEHHEU
Y BHEUIHEW MOJMTUKH), yTBEpPXKIaTh Iporpam-
MBI COIIMAJIbHO-?KOHOMHUYECKOTO Pa3BUTHS, MPHU
HeoOxoauMocTH 3aciymuBarh [Ipe3uaenra, [Ipe-
Mbep-MUHUCTpa, UHBIX PYKOBOAUTEIEH.

B mnponomkenue peanuzalid KOHCTHUTY-
nmonHbIX HopM BHC 6wt npunst 3akon «O Bce-
0eopyCcCKOM HAapOJHOM COOpaHUW», KOTOPBIN
pernamMeHTUpyeT npuHLuIb aestenbHoctd BHC,

MOJTHOMOYHSI U YHCJICHHOCTh JIEJIETaToB OT KaX-
JIOM BETBH BJIACTH (MCTIOJHUTEIBHON, 3aKOHO/IA-
TEIBLHOU U Cy/IeOHOM BIACTH) U OT TPAXAAHCKOTO
oOmiecTBa B TOM 4ucie [2].

AHanu3upysi KOHKPETHbIE HW3MEHEHHS B
n30UpaTeNIbHON  CUCTeME, CIeAyeT OTMETHUTD,
4yTO HOBas peAakius KoHCTUTYUMH MOArOTOBU-
Jla TIOYBY JIJIsi BHECCHHS] M3MEHeHuU B M30upa-
TEJIbHOE 3aKOHOAATENIhCTBO B TOM uucie. B be-
JapycH, COIIACHO HOBBIM HM3MEHEHUSIM, BBOAUT-
Csl €IUHBIA JIeHb TOJIOCOBAHUS MO BBIOOpaM Je-
MyTaToB, KOTOPbIE OyAYT MPOBOIUTHCS B MOCIE-
Hee BockpeceHbe ¢eBpanst (cr. 67). CornacHo
CT. 64 HOBOM pepakuuu KoHCTUTYLIUH HE UMEIOT
npaBa u30MpaTh U ObITh N30PAHHBIMH HEIEECIO-
cOoOHBIE TpaXKIaHE U TpaKIAaHE, COACpIKAIIUECs
0 MPUTOBOPY CyZla B MECTax JIUIICHUs CBOOOIBI.
Bo Bcex ocTanbHBIX ciyyasx MpsiMOe U KOCBEH-
HOE OrpaHUYEHHE U30MPATENIbHBIX PAB IPaKIaH
SBIISICTCS. HEJONMYCTUMBIM M HaKa3bIBAE€TCSA 10
3akony (cT. 64). ComitacHo cT. 69 monuTHYECKUE
MapTUU Tenepb MOTYT BBIIBUIaTh KaHAMJATOB B
nenyrtathl. KoHCTUTYLMSI 3amperiaeT WHOCTpPaH-
HBIM TOCYIApCTBaM, OpraHU3alUsM U Tpakia-
HaM (pUHAHCUPOBATh MOJATOTOBKY M IPOBEJICHHE
BbIOOpOB B PecnyOmuke benapyce. M3mensercs
TaKK€ CpPOK IIOJIHOMOYMH MECTHBIX COBETOB
JIeTyTaToB, U cornacHo cT. 118 temepb oH OymeT
COCTaBJIATh IATH JeT [1].

Bo3spactHoll 1eH3 11 KaHAMJIaTOB B IIpe-
3UACHTHI yBenuueH 10 40 JeT, Bo3pacTHOU 1IeH3
ocennocty — 110 20 JieT, Tak)Ke yCTaHOBJIEHO OTpa-
HUYEHUE Ha MPOAOJDKUTENILHOCTh MPEObIBAaHMS B
nommkHocTH [Ipesunenrta Pecryonuku benapycs —
He Oosee BYX cpokoB noapsia. Kpome toro, Tem,
KTO HAaXOJUTCS MOJ| CTPa)keid, M0 HOBOMY 3aKOHO-
JATEIbCTBY MPENOCTABISIECTCA MPaBO MPUHUMATh
y4acTue B rOJIOCOBAaHUHU.

3akoH «O0 wu3MeHenuu HM36uparenbrHOTO
KOJIEKCa» TpEeAyCMaTpUBAeT COKpAIIEHHE CpOKa
Ha aKKpeIuTaIMI0 HAalMOHAIBHBIX HaOIoaaTe-
Jeil 10 THS TOCPOYHOTO TOJIOCOBAHHS, C YUYETOM
MHEHUSI PETMOHOB ONTHMHU3UPOBAHBI CPOKH BbI-
6opoB B BepxHiow nanary [lapmamenta — CoBeT
PecniyOnuku, xotopsle OyayT OpraHM30BaHBI
MOCJIe €IUHOTO JIHS TOJOCOBaHUS JemyTaTaMH
MECTHBIX COBETOB HOBOTO CO3bIBA.

B cBsa3u ¢ mpencTosmiyM €IWHBIM JTHEM
roJI0CcOoBaHMs B 3aKOHE M3MEHEHa cucTeMa o0pa-
30BaHMs M30MPATEIbHBIX KOMHCCHUNA: YCTaHOBIIE-
HO He 00pa30BBIBATh OKPYXKHbIE M pallOHHBIC B
MuHCKe KOMHCCHUU TIO0 BbIOOpaM AEmyTaTroB 00-
JACTHBIX U MHHCKOTO TOpOACKOr0 coBeToB. Mx
¢byukumu nepeaansl 110 oKpy>KHBIM KOMHCCHSIM
no BbIOOpam nenyrtatoB Ilanarel mpencraBuTe-
neil (HiKHed manarel mapiaMeHTta). JTo MO3BO-
JsieT He 00pa3oBbIBATH OKOO 360 KOMUCCHH,
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paloHaIbHO HMCIIOJIb30BaTh YEJIOBEUECKHE pe-
CYpCHI M COKPATUTh PACXObl OFO/KeTa Ha (PUHAH-
CHUpPOBaHHUE BHIOOPOB.

CyiiecTBeHHBIM HOBOBBEACHHUEM, OTpa-
JKAIOIIMM  OMBIT TPOBEACHHUS JIEKTOPATIBHBIX
KaMIIaHUH, SBISAETCA OTKa3 OT OOpa30BbIBAHMS
Y4aCTKOB JJIsl TOJIOCOBAHMSI 32 PyOEKOM, UTO CBSI-
3aHO C MMEIOIIUMCSl OTPHIIATEIBHBIM OIBITOM
MpOBeACHUS U30UpaTeIbHBIX KaMIIAHUW MO MPH-
YiHE HEeOJaronpusATHONW HSMUIEMHUOIOTHYECKOM
00CTaHOBKH, OTCYTCTBHUS HEOOXOIUMBIX yCIOBHIA
JUIsT 0€30MacHOCTH PAOOTHUKOB 3arpaHydpex ic-
HUW M Tpaxk/IaH, COKpaIlleHUs] YHUCICHHOCTH pa-
OOTHHKOB JUIIOMAaTHUYECKUX CITYKO.

Takum o0pa3om, B Hacrosllee BpeMs B
PecniyOnuku benapych npoucxonmsiT 3akoHOIa-
TeJIbHbIE W3MEHEHHUs, pErIaMEHTUPYIOIIHEe, B
YaCTHOCTH, W30MpaTeNbHBbI MpoIecc W 3arpa-
TUBAIOIINE OCHOBHBIE KOHCTUTYLIMOHHBIE HWHC-
TUTYTHL. Tak, Ipu NpUHATAU HOBOr0o OCHOBHOIO
3aKoHa rocygapcTBa €ro COaBTOpaMHU CTalld ca-
MU rpaxzaane bemapycu, koTopeiM ObuIa mpeno-
CTaBJIeHa BO3MOXHOCTb BHECTH CBOU MpPEIO-
JKEHHsI 1 MHUIMATUBBI B 0OHOBIeHne KoHcTuty-
LUU, YTO OIpeNeNsieT HEHHOCTHBIE OPUEHTHPHI
6eJI0pyCCKOro rocyaapcTBa — CO3JaHUe COLUATb-
HO CIIPaBEIJIUBOrO O0IIECTBA, HE3aBUCUMOCTD U
cyBepenutet PecriyOnuku benapycs.

CIIMCOK UCITIOJIb30OBAHHBIX
NCTOYHUKOB

1. Koncmumyyusi Pecnybnuxu benapycow:
C U3M. U OON., NPUHAMBIMU HA Pech. pedepeHdy-
max 24 nosa6. 1996 2., 17 oxkm. 2004 2., 27 ¢es.
2022 2. — Munck: Hay. yenmp npasosoii ungopm.
Pecn. benapycs, 2022. — 80 c.

2. 3axon Pecnybnuku benapycov «O Bcebe-
nopycckom Hapoonom Cobpanuuy [Inekmpon-
Holtl pecypc]. — Pesxxcum oocmyna https://pravo.
by/document/? guid=12551&p0=H12300248&
pl=1.—Jlama oocmyna: 05.03.2023.

ITPABOBOE PET'YJIMPOBAHHUE
BPAYHBIX OTHOINEHUHA
B POCCUMCKOU UMITEPHUH B XVIII -
BTOPOMU ITOJIOBHUHE XIX BEKOB

J.H. Meoanoeckasn

TI'poonenckuit zocyoapcmeennwlil yHugepcumem
umenu Anku Kynanwt

2. I'poono, Pecnyonuxa benapyco

Baxxusie uzmeHenust B chepe ceMeilHOro
MpaBa CTaJd MPOUCXOAMUTH B MEpHoJ, Korma Oe-
JIOPYCCKHE 3€MJIM BOIILIA B cocTtaB Poccuiickoit
nmiiepun B X VIII Bexe. IMeHHO ¢ 3TOrO BpeMeHu

46

HAUMHAETCSI CUIIbHOE TOCYJapCTBEHHOE BIMSHUE
Ha «0eIOPYCCKYIO0 CEMBIOY.

B sTOT nepuon u3garoTcss MHOrOYUCIICHHbIE
yka3bl Casreiiiiero Cunona, IlpaButenbcTByto-
mero Cenara, mpunumaetcs [lyxoBHbiii Perna-
MEHT, YcraB JlyXOBHBIX KOHCHCTOPHH, NPHUHS-
TBIM B IpaBieHue mMmieparopa Huxonas. Ykasbl
U JApyrue HOpMaTUBHO-NpaBoBble akThl Poccuii-
CKOMl HMMIIEpUU SIBISUIMCH Ba)KHBIM HCTOYHHKOM
OpauHo-cemeitHoro mpapa. lllmpoko u3BecTeH,
B yacTHocTH, yka3 Ilerpal or 6 anpensa 1722 r.
«O cBugerenbcTBOBaHMM AypakoB B CeHarey,
COINIACHO KOTOPOMY «KOTOpbIE HU B HAyKy, HU B
city’)k0y HE TOIWJINCh, U BIPEAb HE TOISATCS, OT-
HIOJb )KEHUTHCS U 3aMY’K UJTH HE JIOITyCKAETCs».
CBoJ Irpa)IaHCKUX 3aKOHOB MO>KHO CUMTATh €I
OJIHUM MCTOYHHMKOM IIpaBa TOI'0 BPEMEHU, UMEIO-
UMM OTHOILEHHE K MPABOBOMY PEryIUPOBAHUIO
OpauHo-ceMelHbIX oTHOWEeHUH [1, ¢. 21].

B stoT nepuon OpadyHble U ceMeiHbIe mpa-
BOOTHOUIEHUS! BO MHOTOM 3aBUCEJIM OT KaHOHHU-
yeckoro npasa. Kak mpaBuio, ObIJI0 MHOXKECTBO
m3nanuit CBojla TpakJIaHCKUX 3aKOHOB, HO, Kak
otmevaeT T.A. MoxoBasi, ICTOUHHUKOM IpaBa clie-
JlyeT CUMTAaTh JIMIIb IepBoe u3gaHue. U Bce xe
JIECSATBIA TOM BBI3BIBAET MHTEPEC OTHOCUTEIBHO
HEKOTOPBIX HOpM cemelHoro mnpasa. K mpumepy,
B cT. 1-60 CBoja rpakJaHCKUX 3aKOHOB UMEIOT-
Csl TIOJIOKEHHUS O Opake MEXIy JIMIaMHu IpaBo-
CJaBHOTIO McnoBenaHus. UTo kacaercs ornpenaesne-
HUsl Opaka, TO OHO He ObUIO 3aKPEIUIEHO B 3TOM
UCTOYHUKE MpaBa. MoxxHO ckazarb, uTo B CBO-
JIe 3aKOHOB OOJIbIIIOE BHUMAaHHE 3aKOHOJATEIh
yIenseT MPaBOBOMY 3HAUEHHUIO OpavyHOTO COIO-
32, a TaKXE €ro HPUAMYECKUM IOCIEICTBUIM
[2, c. 100].

O¢unmanbHBIM UCTOYHUKOM JUIs1 Pycckoit
MPaBOCJIaBHOM LIEPKBM B TO BPEMs BbICTYyIIajia
Kopmuass kuura. M.W. I'opuakoB cuwutai, 4TO
«HOpPMBI O Opake M CeMbe, 3aKpEIJICHHbIE B
KopMueli kHure okazaiu OIpOMHOE 3HaYeHUE
JUIsl CEMEMHOro mpasa 3a BCIO HcCTOpuio». [na-
Ba 50 Kopmueil kHUTH Obla MOCBSIIEHA 3aKOHO-
JATEeNbCTBY O Opake W ceMbe, KOTopas Ha3blBa-
nacek «O TaiiHe cynpykecTBa». [T1aBa packpbiBa-
Ja MoHsATHE Opaka, MOPsI0K, YCIOBHUS, 3aKIToue-
Hus Opaka. Takxke pernaMeHTUPOBAIHNCH CTEICHH
KPOBHOTO POJCTBA U CBOWCTBA, IMOJIOKEHHUS 00
YCBIHOBJIEHUH U yzouepeHuu [3, c. 34].

B mepuon BXoxaeHUsT OEIOPYCCKUX 3€-
Mellb B cocTaB Poccuiickoll UMIEpuu, 1EPKOB-
HBIM TIPaBOM Opak ompeaemnsuics Kak «0oxecT-
BEHHOE ycTaHoBjieHue orT bora...». LlepkoBHOe
MpaBO 3aKPEIUISIO TaKKe IOJIOKEHHUSI OTHOCHU-
TEJIbHO YCJIOBUHM, MPH KOTOPBIX OpaK CUMUTAJICS
JEHCTBUTENBHBIM, MOPSIJIKa BCTYIUIEHUS B Opak,
a TaKKe IPOLEAYpPbl €ro PacTOpPKEHUsS U Jpy-
rue nonoxenus (ct.230-236 «YcraBa [lyxoB-




HBIX KOHCUCTOPUI») U JIp., @ TOT (paKT, 4To 1ep-
KOBHBI Opak ObLT MPaBOBBIM HHCTUTYTOM, TO
He coOmronas TpeOoBaHM 1IEpKOBHOTO IpaBa, He
OBIJIO U 3aKOHHOTO Opaka.

['oBops 0 MUHMMaTBFHOM OpauyHOM BO3pac-
T€ B ATOT MEPHOJ, HY’)KHO OTMETUTh, YTO OH, KaK
MpaBUJIO, MEHsUICA ¢ Trogamu. Tak, K mpumepy,
ucxozs u3 ykasza Ilerpa I Opaunsiii Bo3pact mis
My>X4uuH cocTaBisul 20 jeT, a A KeHuH — 17.
B nepuon npasnenus Cunona B 1774 1. Bo3pact
JUJIE MY>KYUH CHU3WJICS M COCTaBIIsLT 15 net, as
nesytiek — 13 ner. CriycTst BpeMsl Takoil BO3pacT
Mpu3HaiM HU3KUM, U B 1830 1. ero cHoBa u3Me-
HWIM, 3aKpeNuB CIEAYIoIee: MYKUHHA, JUIIb
JOCTUTIIMIA 18 JeT, MOT BCTyNHTh B Opak, a )KeH-
nmHa — gocrurmas 16 net. Hecobmonenue nau-
HBIX TMPaBUJI BIEKIO K IPa)KIaHCKOW 10O yro-
JIOBHOU OTBeTCTBEeHHOCTH. K Ipumepy, ucxoms us3
cT. 1563 VinoxeHuss o HakKa3aHUSIX, BHHOBHBIM
MPUTOBAPUBAJICA K TIOPEMHOMY CPOKY OT 2 [0
4 mecsineB OO ke apecTy oT 4 Helelb 0 3 Me-
caueB. Cr. 1551 VYnoxkeHuss o Haka3aHUSIX YIo-
JIOBHBIX M HCHpaBUTENbHBIX 1845 . mpemxycmar-
pUBajia YrojoBHYI OTBETCTBEHHOCTH MJISl JIUI,
KOTOpBIE CKJIOHSJIM K BCTYIUICEHHIO B Opak ICH-
XHuecku OonbHBIX. TpeboBajoch cornacue po-
JUTeINIeH, 4yTo moATBepxkaaeT cT. 12 CBoma rpaxk-
JTAHCKUX 3aKOHOB: «OpaK He JOJHKEH OBbITh 3aKITI0-
yeH Oe3 coracusi poAMTENeH, a Takke Hempu-
HY>KJIEHHOTO comacusi» [2, c. 19-22].

B XVIII B. n0ABUIOCH €111€ OJHO yCJIOBHUE
JUTSL BCTYIUIEHUSI B OpakK, KOTOPOE OIpPeNesiioch
CBETCKHUM 3aKOHOJATE€IhCTBOM — COTJIACHE MOJ-
KOBOTO KOMaHJMpa Ha 3aKiIroueHue Opaka BOEH-
HOCIyKaulero. B mepBoe Bpemsi 3Ta mpaBoBas
HOpMa OTHOCWJIACh JIMIIb K rapjaeMapuHam, HO
3aTeM pacrpocTpaHWIach Ha BCEX BOEHHOCIY-
xamux. Coracue poauTeneil BOSHHOCTyXKallle-
ro TaKxe ObLII0 HEOOXOAMMBIM.

B nepuon Poccutickoit ummnepuu pa3Boj 3a-
HUMaJ 0C000€ MECTO, B YACTHOCTH, €r0 MPUYHHBI
u nopsinok. B XVIII B. nosBuiock HOBasi MpUYu-
Ha WU K€ OCHOBAHME JJISl Pa3BOja, a UMEHHO:
«BEYHAsl CChUIKa OJHOTO M3 CYIpyroB». Panee
Takoe He MpeIyCMaTpUBAJIOCh, U JKE€HA CIIe0Ba-
Ja ¢ MyXeM JH0O0 OCTaBajlach JI0Ma, HO 3TO HE
ObUTO TOBOJIOM Ui pa3Bona. llepeuens apyrux
OCHOBaHUU AJisi pa3Boja ObUT MCUEPIBIBAIOUIIM
(4, c. 44].

Bo Bropoii nonosune XIX B. BO3HUK BOII-
poC O TOM, Kak JIMIa, HE SBISIOUIMECS IpPaBO-
CJIaBHBIMU, MOIJIM 3aKJIF0YATh M pacToprarb Opak.
OO6uue mpaBuiia ObUTH CIEIYIOIINE: JIULA TOTK-
HBI OBITh OHOTO BEPOMCIIOBENAHUs, HO HE Ipa-
BOCJIABHOTO; MCIOJIb30BAIUCH OObIYaU PEJHUTH-
03HBIE HOPMBI CBOETO BEPOUCIIOBENAHUS; MpPE.-
CTaBUTEINIM MPOTECTAHTCKOM BEPbl MOIVIM pa3Bec-

TUCh U BCTYIHUTHh B HOBBIM Opak; MycylbMaHE B
Poccwmiickoit mMmepun uMenn CBOOOMY HCIOIb-
30BaHMs HOPM U IPaBWII Iapuara, TO €CThb, MOT-
JM 3aKIII0YaTh HECKOJIBKO OpakoB; CMEIIaHHbBIE
Opaku Tax)ke MO 3aKJITI0YaThCs, HO 3TO OBLIO
B TIOJHOMOYHUSAX MPaBOCIABHOIO CBSIICHHUKA
[5, c. 69].

Hemuoro mozxke, B XIX Beke, cemeiiHoe
3aKOHOJIaTEILCTBO JBOJIOINMOHUPOBAIIO M YXKE
HaxOAMJIOCh Ha OJHOM YpOBHE C JIPYTMMH CTpa-
HaM{, B TOM 4Hciie U eBponeickumu. Ho uep-
KOBHas popma Opaka Bce elle 0CTaBazach OCHOB-
Ho#l. B teuenue Bcero XIX cronerust cemelinbie
OTHOIIECHUSA MEXKIY MYKEM W KEHOW BBINNIANEIN
TaK: MYKYMHA TOCIIOACTBOBAJ HaJ KEHIIMHOM,
CTapIue HaJ MIIAIINMHU, CEMbsI OblJIa B IPUOPH-
TeTe ISl CYIIPYyIOB.

Takum oOpas3om, B mepuon, korma Oemno-
PYCCKHE 3eMJIM BXOOWJIA B cocTaB Poccuiickoit
UMIIEpUH, TIPABOBOE PEryJUpOBaHUE OpavyHbIX U
CEMEWHBIX OTHOIIIEHUH ocyiecTRIsIoch CBOIOM
rpaxk1anckux 3akoHoB. B nmepuon XVIII — Bropoit
moJIoBUHBI XIX BB. MCTOUYHHMKAMH TaKKe OBLIH
Kopmuas knwura, ykazel CuHoza, ykasel [IpaBu-
TenbeTBytonero Cenara, YcraB JlyXOBHBIX KOH-
CHCTOPHH U IPYrue HOPMaTHUBHO-IIPABOBBIE AKThI
Poccuiickoil umnepun. B 3toT nepuon npono-
Kanu (pOopMHUPOBATHCS OCHOBBI JIJIS TajIbHEHIIIEro
Pa3BUTHS CEMENHOTO MpPaBa.

CIIUCOK UCHTOJb30BAHHBIX
NCTOYHUKOB

1. Bacun, B.H. Cemertinoe npaso: yueb. no-
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2. Cemeninoe npago: yuebnHux / peo.
1O.@. bBecnanos; O.A. Ecoposa; O.10. Hnvuna. —
3-e u30., nepepab. u oon. — Mockea: FOnumu-
Hana, 2022. — 415 c.

3. Cemetinoe npaso: yueonux / I1.B. Kpa-
wenunnuxos [u op.J; noo peo. I1.B. Kpawenun-
HUKosa. 4-e usz0., nepepab. u odon. — Mockea:
Cmamym, 2021. — 222 c.

4. Opnosa, H.B. [Ipasosoe pecynuposanue
opaxa / H.B. Opnosa. — Mockea: Hayxa, 1971. —
177 c.

5. Kopneesa, U.JI.  Cemetinoe  npaso /
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362 c.
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3HAYEHUE UCCJIEJOBAHUA
MATJIEBYPI'CKOI'O ITPABA
B UCTOPUKO-ITPABOBOU HAYKE

H.B. Mucapeeuu

BUII — Ynueepcumem npasa u couyuanbHo-
ungopmayuonnvix mexnonoz2uii, Ipoonenckuii
dunuan

2. I'poono, Pecnyonuka benapyco

MarneOyprckoe mpaBo M €ro MEeCcTo B Ipa-
BOBOM cHcTreMe Bemukoro kHskectBa JIMTOBC-
koro (manee — BKJI) 10 cux mop MOXKHO OTHECTH
K OTHOCHUTEIBHO MAaJOU3yYEHHBIM CTpaHHUIAM
UCTOpUHU OeJIOpyCcCKOro TrocydapcTBa W IIpasa.
[Ipuns na Genopycckue 3emun B kKoHie XIV B.,
MargeOyprckoe MpaBO OCTAaBHIIO 3HAYMTENBHBIN
cjel B UCTOPUM MHCTUTYTa MECTHOTO YIpaBile-
HUS Ha OEJIOPYCCKUX 3eMIIsIX (OKOHYATEIBHO OHO
ObU10 OTMeHeHO ToibKo B koHLEe X VIII B. mocne
Tpetbero paszzaena Peuu Ilocmonutoin u npucoe-
OUHEHus Oenopycckux 3emenb K Poccuiickoit
UMIIEPUN).

MarneGyprckoe npaBo HE TOJIBKO MOJIYYH-
JIO IIMPOKOE PacIpoCTpaHEHHUE B CTpaHax 3amnai-
Hoit EBponel u B BKJI, HO u okazano Oosbiioe
BIIMSIHUE Ha TOCIIEyIollee Pa3BUTHE MPABOBOMN
KyJIBTypbl 3TUX rocyngapcts. Iloatomy uccneno-
BaHUE HMCTOPUYECKUX JOKYMEHTOB (IPUBUIICEB
Ha Marjae0yprckoe mnpaBo, WHBIX aKTOB, MMEIO-
IIMX OTHOLIEHHE K JaHHOMY BOIIPOCY), a TaK-
K€ M3YUYCHHE CYIIHOCTH MarjeOyprckoro npasa
U 0COOEHHOCTEH ero JeHcTBHA Ha OelOpyCCKUX
3eMIISIX JI0 CHX TOp MMEET OIpENeNIeHHYI0 aK-
TYaJbHOCTb.

WHuTepec mpencTaBisOT TEKCThl IPHUBH-
JieeB, B KOTOPBIX MPOCMATPUBAIOTCS OTINUUTEIb-
HbIE 4epThl (heoqanbHON MOXU. DTO HAITISIHOE
CBHJIETEJILCTBO 3KOHOMMUYECKOTO, MOJIUTHYECKO-
r0, COLMAJIBHOIO U MIPABOBOTO ObITa CPEIHEBEKO-
BOTO O0IIIECTBA C €r0 COCIIOBHBIM HEPABEHCTBOM,
PEJIUTHO3HOCTRIO, (DeoaibHON HKCIUTyaTalue.
Ho oco6o BakeH (akT 3aKkperuicHus B MPHUBU-
JiesiX MHOTOYMCIIEHHBIX NPOrPECCUBHBIX WJIEH,
pacnpoCTpaHEHUE U OCYIIECTBICHHE KOTOPBIX
OCYILECTBIISAJIOCHh HE HA OCHOBE OOIIErocyaapcT-
BEHHBIX 00I1e00s3aTeIbHbIX AKTOB, @ HA OCHOBE
HOPM JIOKQJIBHBIX JTOKYMEHTOB (KKl TOPOJ
nojyyana MOpHUBHIEH, B KOTOPOM YYHUTHIBAJach
cnenu(puka KOHOMHYECKOTO, Treorpaduyeckoro
MIOJIOKEHHSI KOHKPETHOTO HACEJICHHOTO MyHKTA).

MOXXHO BBIIETAUTH CIEAYIOIIME Ba)KHBIE
WJIeH, KOTOpbIe HAIIM CBOE IOPUAMYECKOE 3aK-
perieHue B TEKCTaxX MpHUBHIIEEB HAa Maraelypre-
koe mpaso. [IpoaHanusupyem HOpMBI NEpBOHA-
yasnbHOro npusunes IIuncky 1581 . «ma marne-
Oyprckoe TMpaBO, Cb IPEJOCTABICHIEMb >KUTeE-
JISIMb €0 Pa3HbIXb MPEUMYIIECTBb U JILIOTH»
[1,c.261-264].
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Ecnu ananusupoBaTh CTPYKTYypy akra, TO
MOYKHO BBIZICNIUTH IIpeaMOyny (BCTyIUIEHHUE), OC-
HOBHYIO 4acTb U 3aKJIIOYUTENIbHBIE IMOJOKCHHS
(B COBpEeMEHHBIX HOPMATHUBHBIX IMPABOBBIX aK-
Tax Mbl TAKKEC MOXKEM HAHTH TaKOW K€ MOJIXON).
[IpeamOyna Bcerna HauMHAIach ¢ MMEHHU TOCY-
Jlapsi, KOTOpPbIA AapyeT ropoay IpaBo Ha camo-
ynpasinenue. IlpusBuneil IluHcky HaumHaeTcs
tak: «Credanp, boxbeto mmitocteio [lonbekii,
BeNUKiH KHs3b JInToBCKiH, Pyckiit, [Ipyckii. . .».

Jlanmee, kak MmpaBuiIO, OMPEACISUINCH IETb
HaJIeNICHUs TOpo/ia MaraeOyprcKuM MpaBoM, yKa-
3bIBAJIOCH HA M3MEHEHUE IOPUCIUKIIUU TOPOXKAH.
Bapuanr [1uHcka cienyrommii:

— «XOTEYH Kb JICTIIOMY MOXHUTKY U MOPSII-
Ky MecTta Hamoro [InHCKOro mpuBecTH, HKOBI
T€Xb Bb TAKOBOMDB MOPSIKY MOXKHUTKU M JTOXO/bI
ckapOy HAIIOro po3MHOXKEHbI ObLIH...» (T.€. OC-
HOBHasl 11€JIb — MOBBIIIEHNE OJIarocOCTOSHUS TO-
poXaH);

— «...BBIIMYyeM TeX OObIBaTeseil TOro Mec-
Ta, U Hamepeab MELaHb TeNepelIHUXb U Haro-
TOMB OyIyIIMXb, HA BEYHBIC YaChl, OTh 3BEPXHO-
CTEH BCUXb... BOEBOAb, KOLITEISIHOBD, CTAPOCTD,
JepKaBelb, CyleH, MOJCYIKOBb, BPSIHUKOBDb U
HaMECTHHUKOBB BCAKUXb...» [1, c. 261-262].

B cpennue Beka neiicTBOBaNl HETIACHBIN
3aKOH: «TOPOJICKOM BO3IYX JIEIaeT CBOOOIHBIMY
(37O O3HaYasIo0, YTO YENOBEK, MPOKUBIIUN B TO-
pozie OIpeNeIeHHOe KOJIMYeCTBO BPEMEHHU (3a-
MaJIHOEBPOIEUCKUI BapuUaHT — OJUH TOJ U OJUH
JIeHb), HE TOJBKO MEHsUT cepy CBOEH IesTelb-
HOCTH, HO U CTAHOBHJICS CBOOOJIHBIM OT BIIACTH
YaCcTHBIX ()eOAaOB U TOCYIapPCTBEHHBIX YHHOB-
HUKOB).

B ocHoBHO# uyacTu mnpuBuies Kak pa3 u
pacmpoBbiBaiach oOmiast uaes HaAeIeHUs
ropoaa maraedyprckuM mpaBoM (MpaBoM Ha ca-
MoyIipaBieHue). VMMeHHO oOnaganvie JaHHBIM
MPaBOM U CUUTAJIOCh OTIMYUTEIBHON uepToi
roponoB BKJI, kak LeHTpoOB pemeciia U TOProB-
7, ¢ 0COOBIM MPAaBOBBIM CTaTyCOM TOPOJCKUX
JKUTENIeH — MeIllaH, a TaK’kKe C CUCTEMOM OpraHoB
yIpaBJIeHUs U Cya, KOTopas Obljia HE TOX0Xka Ha
CYILIECTBYIOILYI0O CHCTEMY MECTHBIX OpPI'aHOB B
BKIJI. B npusunee [IMHCKY BbIACINM CIIEYOLIUE
TIOJIOKEHUS:

— BOWT, KaKk IVlaBa MarucTpara, Ha3HadaJcs
[JIaBOW TOCYIapCcTBa M 3aHUMAJ JIOJKHOCTBH T10-
YKU3HEHHO JIN0O0 «JI0 BOJIM HALIIOE TOCTIONAPCKOEY;
MEIIaHe CIEAYIOUUM 00pa3oM y4acTBYIOT B op-
MHUPOBAaHUM OPTraHOB TOPOACKOTO YIPABICHUS:
M30MPaIOT «YEThIPEX 0COO0 MOCIOIUTOTO YeJIOBE-
Ka» Ha JOJKHOCTH OypmucTpoB [1, c. 262];

— 3aKPEIUIUTUCH CIICAYIOLINE NPUBUIETUU
U JIeroThl Memad [IuHcka: OHU 0CBOOOXKIATHCH
OT «TOJIOKH M KI'BAJITOBBY», KPOME HEOOXOIMMBIX
pabot B [TuHCKOM 3aMKe; TOJTBKO B UCKITFOUUTEIb-




HBIX ClIy4asX («UIs TMWIHBIXb U KIBAJITOBHBIXb
MoTpeOh PeUH MO CIIOIMTON ) MEIIaHE «JI0 CKapOy
HAIIIOT0» JIOJKHBI OyIyT BHOCUTH ONPEACIICHHYIO
CyMMy JICHET; pa3peliagoch MPOBOIUTH YEThI-
pe ApMapKu B T0J], a eKeHeIeIbHasi TOProBII Ha
PBIHKE JO0JDKHA BECTHCH TOJIBKO MO MOHENEIbHU-
KaM; MPU3HABAJIOCh MPAaBO MEIIAH Ha 3€MEJIbHbIE
y4acTKu B OKpecTHOCTsIX I[IuHCKa: «koTopomy
npepedyoHomy mecty [IMHCKOMY 1 OOBbIBareneMb
€ro BUCMb KIPYHTBI MECTCKi€, TO €CTh, y BOJIO-
Kaxb, CEMHIIaXb, OTOPOAAXb, 3aCTEHKAXb, CEHO-
JKaTexXb, JECeXb, W WHIIIE KOTOPhIE — KOJIbBEKI
MOCTIOJIUTHIE HBIHEITHUMb TPUBUIBEMD Ha-
UMb TOATBEpkKAeMb, MPUIUCYEeMb U TMpHUBIA-
naeMb UMb CaMHUMb M TIOTOMKOMB HXb, Ha BCH
MOTOMHBIE Yachl» [1, ¢. 263—-264].

[locnenusiss HOpMa roBOpWiIa O TOM, YTO
OTHBIHE MUHCKHAE MEIIaHe He TOJBKO IMOydasH
3eMJIM BO BJIaJIEHUE U MOJb30BaHME, HO U B pac-
nopsbkeHue (T.e. ¢ MpaBOM Iepenadyd Io Hac-
JENCTBY WM ONpPEICIIEHUEM «HUHBIM 00pazom
CyIbOBI» UMYIIECTBA);

— XOTsl IPUBUJICH OB JapoBaH yke Mocie
JlrobnuHckoi yHuu 1569 r., Bce elie NpUHIUI
BEPOTEPIIUMOCTH COOJIOANCs, TaK KaKk B OTHO-
HnIeHUH TpeOOBaHMI K KaHIUAaTaM Ha JOJKHOC-
TH B MarucTpar yKasbIBaJCsS TOJIBKO TaKOW Kpu-
TepUH — «YOJIOBEKDb MOOOXKHBIN». J[J11 Toro Bpe-
MEHHU 3TO ObUIa OYeHb MPOTrPECCHUBHAs HOpMA,
MOTOMY YTO HE OTJABaJIOCh MPEANOYTEHUE JTHO0
MPaBOCIaBHBIM, JINOO KaTOIHKAM;

— OMPENENSUIUCH HAJIOTH U COOPBI, KOTOPbIE
JOJDKHBI OBUIM TIJIATUTh TOPOJKaHE B «MECKYIO
ckapOOHKY» (Tak MIen mporecc (GOopMHUPOBAHUS
ropojckoro Oropkera). MMEHHO 5T JIeHBIH
TPaTWINCh Ha OJIaroyCTpONCTBO TOpPOjAA, CTPOH-
TEIBCTBO OAHb, KTOCTUHBIX ABOPOB» U T.11.;

— yCTaHaBJIMBaJlach CBO€oOpa3Has IuiaTa
«3a caMOyTIpaBJICHUE», KOTOPYIO MEIIaHe JOJIK-
HBI OBLJIM €KETOTHO BHOCUTH B FOCYAapCTBEHHYIO
Ka3HY — «IISITh COTh KOITb I'pollei JIMTOBCKUXbY.

3aKIIouuTeNbHAs 4acTh MPUBWIIES 3BYUHT
TaK: «Ha TO Jaly €CbMO... HAlllb JUCTH, MOJ-
MMCABIIM €T0 PYKOI HAILOE TOCIOIAPCKOI0, 10
KOTOPOTO W Ie4aTh Hally MPUBECUTH pOcCKa3a-
nu. ... [lonnucs pyku rocriomapcekeit» [1, c. 264].

B coBpeMeHHBIX HOPMAaTHBHBIX MPABOBBIX
aKTax TaKKe JaHHas YacTh BKJIIOYACT MOAMUCH
YHOJIHOMOYEHHOT'O JIUIa, a MPH HEOOXOAMMOCTH,
Y TIeYarh.

Taxum 06pazom, MOKHO MPOCIIEIUTH OIpe-
JICJICHHYIO MIPEEeMCTBEHHOCTh B HEKOTOPBIX IMOJI-
X0llaX K CTPYKType HOPMATHUBHBIX IPaBOBBIX
akToB. M3ydeHue CymHOCTH Marae0yprckoro
mpaBa IMyTeM aHalIM3a IOJIOKEHU TNPUBUIICEB
TpeOyeT O3HAKOMJICHHSI C OCHOBHBIMHU YepTaMU
MaTepHaJlbHOM M JIYXOBHOM KU3HHU CpEJHEBE-
koBoro oOmiectBa BKJI B mepumon, xorma mien

MIPOLIECC PaCIPOCTPAHEHUS JAHHOTO SIBJICHUS Ha
0eJIOpPYyCCKHE 3EMITH.

Bcecroponnee n3yueHne UCTOpUKAMH Ipa-
Ba M IOpUCTAMU TNPUBUIIEEB Ha MaraelOyprckoe
MPaBo, a TAK)K€ MHOTUX Ba)KHBIX BOIIPOCOB UCTO-
pHUH COLMAIBHO-PKOHOMUYECKOTO CTPOSI TOPOJIOB,
1paBa, NOJUTUYECKON ¥ NPABOBOW HMJICOJIOTHH U
KyJIBTYypbl TOTO Tepuoja MPUHECET ONpeaeieH-
HYIO TI0JIb3Yy B JIeJIe€ COXPAaHEHUS HCTOPUUYECKUX
MPABOBBIX TPaIWLUH, a TaKKe BOCIHUTAHUS MOJ-
pacTaolero IMOKOJIEHHUS B JyXe YBaKEHHUS K
HCTOPUHU CBOETO TOCyapcTBa U Mpasa.

CIIMCOK UCIIOJIb30BAHHbBIX
NCTOYHUKOB

1. XKanosannas epamoma eopody Iluncky
Ha Mazoebypeckoe npaeo, cv npedocmasieHiems
AHCUMENAMD €20 PA3HbIXL NPEeUMyuecmss U
aveomn, 12.01.1581 2. // Axmul, ommuocsujiecs
Kb ucmopuu 3anaououi Pocciu, cobpannvie u u3-
OoaHuvle Apxeoecpaguueckoro komucciero: 6 5m. —
Cllob., 1848. —T.3. — C. 261—-2064.

BUJIbI U OCOBEHHOCTH
NCTOYHUKOB ITPABA

/1. Mopo3

BUII — Yuueepcumem npasa u couuaibHo-
UHDOPMAYUOHHBIX MEXHON02UTL

2. Munck, Pecnyonuxa benapyco

B ropunudeckoil naureparype Mox TEPMHU-
HOM «HCTOYHHK IIpaBa» MOHUMAETCS CIIOCo0 3a-
KpEIUIEHUsI U BBIPAXXCHHsI HOpMBI IpaBa. Bwine-
JSIOT CIEAYIOIUE MCTOYHUKHU IIpaBa: MPaBOBOM
00bIvaii, HOpMATUBHBII J0TOBOP, CY/IEOHBIH Ipe-
LEICHT, HOPMAaTUBHBIM IIPAaBOBOM aKT, IIPaBoO-
Basl JIOKTPHHA, PEIUTHO3HbIE HOPMBI U JIpyrue
[1, c. 250].

ITpaBoBBle O0OBIYaM SBISAIOTCS 00111€005-
3aTeNbHBIMH, BIEKYT 3a COOOH opHINYecKHe
MOCJIEACTBHSI, B CIy4yac UX HApPYLIEHUS MOYKHO
oOpatutbcss B cyn. M3 NOCTOMHCTB NpaBOBOTO
oObIyasi KaK MCTOYHHMKA IpaBa CTOMT OTMETHTb
BO3MOXHOCTb Y4€CTh HIOAHCHI OTHOILIEHUN B TOU
WM MHOHM cdepe KU3HEAEATENbHOCTH, a TaKxkKe
Ha MECTHOM YPOBHE (KOTOpble HEBO3MOXKHO ype-
T'yJIUpOBaTh HOPMAaTHBHO-IIPABOBBIMHU aKTaMH),
a TaKKe MPaBOBOM OOBIYal OTpa)kaeT peasbHbIe
MOTPEOHOCTH JTtofIel, B HAWOOJBIIEH CTENCHH
0TBEYaeT UX MHTepecaM. Takke CyllecTByeT He-
KOTOpbIE HEOCTATKU: HauMeHee (opMaIn30BaH,
MOSABIISIETCS. BO3MOXKHOCTB JJBOSKOTO TOJIKOBAHUS;
YYaCTHUKH OTHOIIEHUH HE MMEIOT BO3MOXKHOCTHU
y3HaTh cojiep)kaHue o0brdas M3 oduIMaIBLHBIX
JIOKYMEHTOB.
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HopmaruHblil 10roBOp — 3TO cOIIallieHue
HEOTPAHUYEHHOTO KOJMYECTBa CTOPOH, YCTa-
HABJIMBAIOILIEE, M3MEHSIONIEE WM OTMEHSIOoIIee
MPaBOBbIE HOPMBI B MpeeiIax UX KOMIIETEHIIUH.
HopmaruBHBIN JTOTOBOp MMEET IIMPOKYIO chepy
MPUMEHEHHUS B MEXIyHAPOTHOM TIpaBe.

[TonoXuTenbHBIMU CTOPOHAMU HOPMATHB-
HOTO JIOrOBOpa KaK MCTOYHMKA TpaBa SIBISIOTCS
BO3MOYKHOCTb OBICTPOTO pearupoBaHusi Ha U3Me-
HSIOLUECS] OOIECTBEHHBIE OTHOILIEHUS; M03BO-
JSET y4ecTb HIOAHCHI OOIIECTBEHHBIX OTHOIIIE-
HUW W Jp. HETaTUBHBIMH CTOPOHAMH SIBIISIFOTCS
MOJI3aKOHHBIN XapakTep, TO €CTb HE MOXKET Ipo-
TUBOPEUYUTH HOPMATHUBHO-IIPABOBBIM aKTaM (Kpo-
M€ MEXIyHAPOJIHBIX JIOTOBOPOB) OTrpaHUYCHHAS
chepa npumenenus. DeneparuBHbIe rocyaapcT-
Ba, KaK MMPaBWJIO, CTPOATCS Ha OCHOBE JIOTOBOPA
MeXay ¢eaepalbHONH BIIACTBIO U CYOBEKTaMU
dhenepanum.

CyneOHbIli TPELEAeHT — 3TO PElIeHUE I0
KOHKPETHOMY IOPUIHYECKOMY eIy, KOTOpOMY
rOCy/IapCTBO MPHUAAET CUITY 0011e00sS3aTeIbHOTO
B nocnenyronmx cropax. CyneOnHbli (TIpaBoBOi)
MPELEJCHT SIBIISIETCS BEChbMa PacIpOCTPAHEHHOM
(dbopmoii rpaBa B rocyapcTBax aHIJIOCAKCOHCKOU
npaBoBoil cembu. KOpuanyeckas npakTuka B Le-
JIOM M cyneOHasi MpakTUkKa, B YaCTHOCTH, (haKkTu-
YEeCKH MOYYHUIIN 3HAYeHUE HCTOYHUKA ITpaBa elle
B [peBHeM Pume, mockoyibKy psii HUHCTUTYTOB
PUMCKOTO IpaBa CKJIAAbIBAJICS HMEHHO B XO/I€ CY-
JIeOHOM MPaKTUKU.

B BenukoOpuTanum MpaBo CO31aBalIOCh
KOPOJIEBCKUMU CyJaMH, TaK KaK CYUTAETCS, YTO
oOmiee mpaBo — ATO MPaBO CyAEOHOIN MPAKTUKH.
CyneOnas nmpaktuka B BenukoOpuranuu u apy-
THX TOCYIapCTBax HE TOJIBKO peaju3yeT MpaBo,
HO U co3faeT HopMmy mpasa. OOs3aHHOCTH MpH-
JIEp>KUBATbCSl HOPM TIPaBa, YK€ COIEPIKALIUXCS
B 00mel yactu cyldeOHBIX pEIIeHuH, yBaXKaTb
cyzneOHbIe MpeleIeHThI BIOJIHE JIOTMYHO IS Ipa-
Ba, CO3IaHHOTO CyAcOHON TTPAKTUKOM.

[IpeumymiecTBaMu JaHHOTO MCTOYHMKA
MpaBa ABJISIOTCS OBICTPBIH criocol co3nanus (Iy-
TE€M PacCMOTPEHHS Jiea B Cy/E), YTO MO3BOJSET
y4ecTb HIOAHCHI OOIIECTBEHHBIX OTHOILIECHUH.
[IpeueneHTsl MOTyT OTpaskaTh Takue OcoOeH-
HOCTH OTHOIICHUH, KOTOPbIE TPYAHO 3aKPEIUThH
B HOPMaTHBHO-TIPABOBBIX aKTaX, TaK KaK OTHO-
HIEHUS U3MEHSIOTCS I0CTAaTouHO ObIcTpo. «Cra-
ObIM MECTOM» MOXKHO CUMTATh CJIOKHBIHN MpoLiece
M3MEHEHUs, TaK KaK YyXe MPUHATOE pEeLICHHE
(mpenieneHT) BCTYNMUJIO B CHJIy U HCIIOJIHEHO B
KOHKPETHOM CJy4ae, a Py U3MEHEHUU COLIUaJIb-
HO-9KOHOMHMYECKOM OOCTAaHOBKH, KOTZa JaHHBIE
OOLIECTBEHHbIE OTHOUICHHUS OICHUBAIOTCS B
oOmiecTBe MO-Apyromy, HEOOXOAMMO H3MEHHTD
npeueneHrt [1, c. 253-254].
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HopmaruBHbiii mpaBoBOil akT (manee —
HIIA) — 310 odunmanbHbIi JOKYMEHT yCTaHOB-
JeHHON (OpMBI, MPHUHATHIN (M3TaHHBINA) HOpP-
MOTBOPYECKHUM OPTaHOM (JIOJKHOCTHBIM JIUIIOM )
B TIpeJeNax ero KOMIIETEHIIMH Wiu pedepenmy-
MOM C COOIIOICHHEM TPEYyCMOTPEHHON 3aKOHO-
JATETTLCTBOM TPOLIEAYPhI, KOTOPHIH HaIpaBiieH
Ha YCTaHOBJIEHHE, H3MEHEHHE, O(HUIMATBLHOE
TOJIKOBaHHUE, MMPHUOCTAHOBIIEHNE, BO30OHOBIICHNE,
MPOAJICHUE U TMpEeKpalleHue AecTBUS HOPM Tpa-
Ba Kak 00IIe00sM3aTeNbHBIX MPaBUI TOBEICHUS
MOCTOSIHHOTO WJIM BPEMEHHOTO XapakTepa, pac-
CUUTAaHHBIX Ha HMHJWBUIYaJbHO HE OMpeAeieH-
HBIHI KpYT JIML ¥ HEOJHOKpaTHOE NpUMEeHeHue [2].

[To ropunnyeckoit cuae HOpMaTUBHBIE aKThI
JIEJSITCSL HA 3aKOHBI U NoJ3aKoHHbIe akThl. HITA
SBIISICTCSl BEAYIIMM HCTOYHUKOM TpaBa B CTpa-
Hax poMaHO-TepMaHCKO# npaBoBoii cembu. Hop-
MaTUBHO-TIPABOBOM aKT CHEIHMAIBHO CO3/aBajICs
JUTSL TOTO, 9TOOBI OBITH HCTOYHUKOM IIpaBa.

[Ipu kommiekcHoM paccmorpenun HITA
UMEET psi MPEUMYIIECTB IMepe]l HHBIMU HCTOY-
HUKaMHU TpaBa: HOPMATHBHBIA aKT, COJCPKUT
KOHKpETHbIE (OPMYIHPOBKM TPABOBBIX HOPM,
KOTOpBIE HCKJIIOYAIOT BO3MOXHOCTH pa3HOUTE-
HUN W 00ecreynBaloT eInHOO00pa3ue MpruMeHe-
HUSI HOPMAaTUBHOTO MaTepHaia.

HopmaruBHbIE aKkThl HW3AIOTCS B COOT-
BETCTBUU C aKTyaJbHBIMU TEHICHIMSIMH KOH-
KPETHOM OTpaciu TmpaBa, JUOO >K€ OCBEHIaoT
OTIpe/IETICHHBI KPYT OIHOTHUITHBIX OOIIECTBEH-
HBbIX OTHOILIEHUH, T.€. COOTBETCTBYIOT B TOW WJIU
WHOM CTENeHM cucTeMe Ipasa. B pe3ynbrare oHH
Jy4lle IPYyTHX HCTOYHUKOB IpaBa COOTBETCT-
BYIOT MOTPEOHOCTSIM OOIIECTBEHHOTO Pa3BUTHS,
0osiee COOTBETCTBYIOT THIY M YPOBHIO OOIIECT-
BEHHBIX OTHOILIEHUMN, YEM MHBbIE€ HCTOYHUKHU. DTO
KaueCTBO HOPMATHBHBIX aKTOB Ha3bIBAETCS OIle-
PaTUBHOCTBHIO U COOTBETCTBYET TAKOMY CBOMCT-
By IpaBa, Kak AMHaMu3M. HopmaTuBHbIN akT siB-
nsieTcss Haubojee pachpOCTPAaHEHHBIM U JaxKe
MEPBOCTENIEHHBIM HCTOYHUKOM IpaBa ISl BCEX
CTpaH, BKIIOYa€MbIX B CUCTEMY «ITHCAHOTO Tpa-
Bax» [1, c. 252].

Jloktpuna mpaBa kak ¢opma (MCTOYHHK)
MpaBa MCIOJIb3YyEeTCsl B aHIVIOCAKCOHCKOM MpaBo-
Bol cucteme. J[OKTpuHa mIpaBa — 3TO HE PE3yJib-
TaT HOPMOTBOPYECKOU JEATEIHLHOCTH TOCYapCT-
Ba, BHIPAKCHHBIA B MPABOBBIX aKTaxX, CyIEOHBIX
pelIeHus X U 00bIvasx, a pazpaboTaHHbIe U 000-
CHOBAHHBIE YYEHBIMHU-IOPUCTAMH  TOJIOKECHHUS,
uaen. Takue pa3pabOTKU UMEIOT OMpEAeTICHHYIO
IOPUIMYECKYIO CHITy W OOJIajaloT CBOMCTBAMH
peryisTopa 00IIeCTBEHHBIX OTHOIIICHUH.

N3 mnonoxuTenbHBIX CTOPOH IPAaBOBOM
JOKTPUHBI MOXHO BBIJEIHUTH TO, YTO Pa3BUTHE
HayKd BelIeT K YCOBEPIICHCTBOBAHUIO 3aKOHO-




JATeTIbHOW CHCTEMbI, 00pa30BBIBAIOTCS HOBbBIE
TEPMHUHBI, (POPMUPYIOTCS TOHATHS, KOTOPBIE OKa-
3bIBAIOT BJIMSIHHE HA 3aKOHOJATENIBHYIO CHCTEMY,
a TaKKe 3aloJIHAET MMEKOIIUEC IPOPEXH 3aKO-
HojarenbHOU Oa3pl. C TeyeHueM BpEMEHH BO3-
3pEHHUSI U3BECTHBIX IOPUCTOB CTAHOBSITCS YACThIO
HOPMAaTHBHBIX IPABOBBIX AKTOB, CyIEOHBIX pe-
HICHUH WM TPUMEHSIOTCS KaK 00IIeprU3HAHHbIE
MpaBujia MOBECHUS.

Penurunosnsie HOpMBI  (TEKCTHI) HMENH
O0JbIIIOE 3HAYEHHE B HEKOTOPBIX MPABOBBIX CHC-
TeMax. Penurus, 1epkoBb, KaK CBUIETEIbCTBYET
HCTOPHSI, OKa3bIBAIM OTPOMHOE BIIMSIHUE Ha Qop-
MHUPOBaHHUE IpaBa BO BCEX MPABOBBIX CHCTEMAX.
st MyCynbMaHCKOTO M MHAYHUCTCKOTO IIpaBa Xa-
PaKTEPHO MEPEIUIETEHUE C PEITUTHEN.

benopycckas mpaBoBas cHCTeMa OTHO-
CUTCS K MOJEJIM POMAaHO-I€pMAHCKON MpaBOBOM
CeMbU. OTO MNPEAONPENENINIO JOMUHUPYIOLIEE
MOJIOKEHHE B HAIIMOHAJIbHOM MPaBOBOM CUCTEME
benapycu HOpMAaTMBHBIX MPABOBBIX AKTOB Kak
HMCTOYHUKOB INpaBa. K HUM OTHOCATCS 3aKOHBI,
npuHuMaeMsble [lapiaMeHTOM, IEKPEThl U yKa3bl
[Ipe3sunenra, nocraHosneHus IIpaBurenscTBa,
BEJIOMCTBEHHbBIE IIPUKa3bl, IOCTAHOBIICHUS U JIPY-
THe aKThbl, pemeHns MecTHbIX COBETOB U MX HC-
MTOJIHUTEIIbHO-PACIIOPSIAUTENBHBIX OPTaHOB BJlac-
™™ u 1ap. Kpome toro, B 6enopycckoii mpaBoBOi
CUCTEME B ONPEACICHHOW Mepe MPUMEHSIOTCS
TaK)ke TPaBOBOM OObIYali U HOPMATUBHBINA I0-
TOBOP.
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O COBEPHIEHCTBOBAHUH
CUCTEMbI AAMMHUCTPATUBHO-
TEPPUTOPHUAJIBHOI'O YCTPOUCTBA
PECIIYBJIUKU BEJAPYCbH

/1. Mopo3

BUII — Yuuseepcumem npagea u coyuaibHo-
UHDOPMAYUOHHBIX MEXHONOUTL

2. Munck, Pecnyonuxa benapyco

dopmupoBaHue obnacTeil Ha TEPPUTOPUH
benapycu nawanoces ¢ oOpasoBanuem CCPBb.
1 suBapst 1919 roga B cBsi3u ¢ 0Opa3oBaHHEM B
cocraBe PCOCP Coumanucruyeckoir CoBETCKOM
Pecniyonmuku benapycu. B e€ cocrap Bomu Bu-
TeOckas, ['ponnenckas, MuHnckas, MorunéBckas
ryOepHUH, 4acTh ye310B Bunenckoit u KoBeHnckoit
ryoepHuil, 3anagnsie ye3asl CMoseHcKol ryoep-
Huu. 17 utons 1924 rona na teppuropun bCCP
OBLIO YMpa3gHEHO CTapoe U MPHUHATO HOBOE
aJIMMUHHUCTPATUBHO-TEPPUTOPUAIBHOE YCTPONCT-
BO — OKpyTa C JIeJIeHueM Ha pailoHbl. Beero Obu1o
o6pazoBano 10 OKpyroB, KOTOpbIE OObEIUHSIU
100 paiionoB. B nexabpe 1926 roma B pe3yib-
tate Broporo ykpynHeHusi BCCP B cocrtaB pec-
nyommkn u3 PCOCP mepemansr [omensckuii u
Peunnikuii yesner ['omenbckoit TyOepHuun. 8 ne-
ka0pst 1926 roga 18 BosocTel 3TUX ye3/10B mepe-
MMEHOBAHBI B PallOHBI, @ Ye3/Ibl TIEPEUMEHOBAHBI
B okpyra. 15 suBaps 1938 rona B BCCP okpyra
KaK aJIMUHUCTPATUBHBIC SITUHUIIBI OBLTH yTIpa3/I-
HEHBI U BBEICHO 00JIaCTHOE JIETICHHE.

[Tocne Boccoenunenus: 3anannou bemapy-
cu ¢ BCCP ropon BunibHo u Bunenckuil kpail B
HosiOpe 1939 roma mo pemeHuro PyKOBOJCTBA
CCCP nepenans! JIutse. Ha ocrasieiics teppu-
Topuu 3ananHoit benapycu 4 nexabps 1939 roga
ObLTH 00pa3oBaHbl 5 o0OmacTei.

[Tocne ocBoboxIeHust Tepputopuu bena-
pycHu OT HEMELIKUX 3aXBaT4nKOB 3 paiioHa bpect-
ckoii u 17 paitonoB benoctokckoit obnmacteil B
ceHTs0pe 1944 rona nepenansl B coctas [lonbmim.
benocrokckas obnacts Obla ynpasanena [1].

B PecnyOnuke benapych aaMuHHCTpa-
TUBHO-TEPPUTOPHUATBHOE YCTPOHCTBO (najnee —
ATY) ¢ HeOOMpIIMMH HU3MEHEHHUSIMU JIEHCTBYET
¢ 1960 roma, xorna Obl1a TUKBUANPOBaHA Moo-
JIeYHEeHCKas 00macTh. J[o 3Toro Takxke CymecTBo-
Banu bapanoBuuckas, boOpyiickas, Ilunckas,
[Tonecckas u [lonoukas obmactu.

B HacTosmmii MOMEHT aJAMHHHUCTPATHB-
HO-TEPPUTOPHAIIBHBIE EIUHUIIBI IOJECIEHbl Ha
TPH YPOBHSL: 001acTH U roposi MUHCK (Kak ropoa
pecnyOIMKaHCKOTO 3HAYeHMs ); pailoHbl, ropojia
00JIACTHOTO 3HAueHMs, paloHBI ropoga MuHCKa
(xak Tropoja pecrnyOIMKaHCKOTO 3HAYEHHUS ); Cellb-
COBETHI, FOPO/ia PalOHHOIO NMOJIYMHEHHUS, OCET-
KU TOPOJICKOTO TUTIA, pAaHOHBI TOPOJIOB 00JIACTHO-
ro 3HaueHu [2].
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Copemennoe ATY PecnyOnuku bena-
pych 3akperuieHo B 3akoHe PecmyOnmku bema-
pych «O0 aaMHHHMCTPATUBHO-TEPPUTOPUATBHOM
ycrpoiictBe Pecyonmuku benapyce» Nel154-3 ot
05.05.1998 1. ¢ U3MEHEHUSIMHU U JTOIOJHEHUSIMH,
BeTynuBmumu B cuny 23.11.2005, 17.05.2007,
02.07.2009, 07.01.2012 n 31.12.2014 rr.

B Hactosiiiee Bpemsi CyIIECTBYIOT pa3iny-
Hble KoHIenuuu pedopmupoBanus ATY Pec-
nyonuku benapycs. C 2000-x romoB Hanmonans-
Hasi akanemusi Hayk PecryOmuku benapych pas-
pabareiBaeT KoHuenuio pedopmbl ATY bena-
pycu. Taxxke, cienyeT OTMETUTh Hay4YHbIE TPYIbI
y4eHbIx, Takux kak [.B. Punescknii, A.B. boraa-
HoBu4, B.C. ®arees, B.B. Posno u apyrue, koto-
pele oTMeuaroT, uro ycrosBiueecs ATY bemapy-
CH HE O3Ha4yaeT €ro ONTHMAaJbHOCTh M CUHUTAIOT,
YTO 3TO WIPAET HEraTMBHYIO POJib B COLUAJIb-
HBIX, KOHOMHUYECKHUX, MOJIUTHYECKUX M Jpy-
rux cgepax KU3HM OO0IIECTBa W TOCYIapCTBA
[3,c. 171].

Ha teppuropuun EBporbl rocynapcTsa cxo-
*ue ¢ bemapychlo Mo 4YMCIEHHOCTH HaceIeHUs
U TEPPUTOPHUU UMEIOT 00JIee MPAKTUUHYIO CHCTE-
my ATY. Tak, nanpumep, Pecriybnuka bonrapus
nenutes Ha 28 obmacTei (B KakIyro oOJlacTh B
cpeaHeM BXOAMT Mo 8-9 oOmMH), MPU 3TOM Ha-
cesieHre bonrapuu COCTaBISIET MEHEE 7 MUJUIHO-
HOB Y€JIOBEK, & TEPPUTOPHUS MEHBIIIE TEPPUTOPHH
Benapycu mpaktuyecku B 2 pasza (110,9 toic. km?
bonrapun mpotus 207,6 km*> benapycu), Takxe
CylecTByeT mpolinemMa ¢ OoJbLIONW yAajieH-
HOCTBIO OOJIACTHBIX IIEHTPOB OT OKpaWH COOT-
BETCTBYIOLEH 00J1IacTH (MHOT/Ia COCTABIISIET CBbI-
nie 200 KM 1 nosy4aercs CUTyalus, Korjga Hace-
JICHHBIA MYHKT HaXOIUTCS ONMKe K 0OJaCTHOMY
LEHTPY Jpyroil o0iacTu, a He CBOEH. DTO CBs3a-
HO C T€M, YTO OOJIaCTHBIE IIEHTPHI PacIoNaraoT-
csl HE B reorpaueckux HEHTPax CBOUX PEruo-
HOB, @ Ha MX OKpaumHax. YCTAHOBJIEHHUE TPaHUIL
MIPOU3BOIUIIOCH HE COBCEM YIayHO, BCIIEJCTBHE
gero st 20 pallOHHBIX ULEHTPOB 0OIACTHOM
IEHTP COCEIAHEH OOJaCTH pacCIoOJOXKEH OimKe,
4yem cBoi) [3, ¢. 170].

Cnemyer oTMeTuTh paboOTy KOJUIEKTHBA
aBTopoB MHcTHTyTa 3KOHOMHKa HanmoHanbHOM
akajeMuu Hayk benapycu, 1moj pyKOBOJCTBOM
yJleHa-KoppecnoHaenTa, akaaemuka [LI. Hu-
KUTEHKO, ONpPEIENAIONyI0, JUCPYHKINN CHUCTE-
MBIl aJIMAHUCTPATUBHO-TEPPUTOPHAIIBHOIO YCT-
poiicTra [4].

Takum oOpaszom, mis oOnacTeil HeraTuB-
HBIMU (aKTOpaMH Pa3BUTHS SIBISIOTCS OTCTAIO-
e B PAa3BUTHH PaWOHBI, MPEUMYIIECTBEHHO
CEJIbCKHE PErHOoHbl Ha Mepudepun. ITO MOXKET
NPUBECTH K YDIyOJICHHIO TUCHPONOPIMM Mex-
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1y TEPPUTOPUAMU B DKOHOMUYECKOM U COLIMAIb-
HOM Da3BHUTHH, K HEBO3MOKHOCTH BBIPaOOTKH
9 PEKTUBHON CUCTEMBbI PETMOHAIBHOTO Pa3BH-
Tus. Hakomienue BoIeyKa3aHHBIX MPOOIIEM Tpe-
OyeT W3MCHEHHs BHYTPUCHCTEMHOW OpraHu3a-
IIUH TOCY/IapCTBa.

[IpuocraHoBneHne Mporecca JeHOMmyis-
IIUM HACEJICHUS B CEJIIbCKOW MECTHOCTH bemapy-
CU MOXET OBITH OCYIIECTBJICHO MMCHHO ITYTEM
peopraHu3aluu  aJIMUHHCTPATHBHO-TEPPUTOPH-
QJIBHOTO YCTPOWMCTBA TOCYIAPCTBA, YTO MPHUBEICT
K CO3JaHMIO HOBBIX IEHTPOB IKOHOMHYECKOTO
MPUTAKCHUA, MECCT 3aHATOCTU HACCIICHUSA BOIN3H
MecTa KHUTEIBCTBA, TEM CaMbIM CTaOMIIN3UPOBATh
BHYTPEHHUE MUTPAIIMOHHBIE TPOIECCHI.

Heo0xomuMoCcTh COBEpIIICHCTBOBAHUS a/l-
MHHHUCTPATHBHO-TEPPUTOPUATIBHOTO yCTPOMCTBA
PecniyOnuku benapycs B 0603pumoM Oymyriem
CTaHOBUTCS BCce 0oJiee aKTyallbHOM, B TOM YHC-
J€ B CBS3U C TMOBBINICHUEM d((EKTUBHOCTH
YIIPaBJICHUS TEPPUTOPUAMU U 3aJCHCTBOBAHUSA
MOTEHIIMATa MECTHBIX COOOINECTB B PEIICHHU
KakK JIOKaJIbHbIX, TaK H O6HICI‘OCYIIapCTBeHHI)IX
COIMATIBHO-I)KOHOMUYECKUX MPOOIEM.
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NCTOPUYECKHUE ACIIEKTbI
CTAHOBJIEHUS U PABBUTUSA
IMPABOBOI'O BOCIIMTAHUSA

E.23. Mypuna

BUII — Yuueepcumem npaea u couuaibHo-
uHgopmayuonnvix mexnonozui, Ipoonenckuii
unuan

2 I'poono, Pecnyonuxa benapyco

Pons mpaBoBoro BocnuTaHusi B OPMHPO-
BaHUU JINYHOCTH MHTEPECOBAJIA YUEHBIX C CaMbIX
paHHHMX STarlOB pPa3BUTHs IUBWIM3anuud. Haum-
Hasi ¢ aHTUYHOCTH, MPABOBOE BOCHUTAHHE OBLIO
HEOTBEMJIEMOM YaCThIO T'PakJaHCKOI'O BOCIIUTA-
HUS, KOTJa C MOMOIIbI0 MOpAJIbHBIX HOPM U Ha-
BBIKOB (pOPMHUPOBAJIACh ONPE/ICICHHAs MOJIENb
MOBEJICHUS INYHOCTHU TPaKJaHUHA.

OCHOBHBIM CpEICTBOM IPAaBOBOIO BOCIHU-
TaHus B nepuox CpeqHEBEKOBbS SIBUIOCH MIOBCE-
MECTHOE pacHpOCTPAHEHUE PEIUTHO3HOTO MHU-
poBo33penus. bubnus ¢akTuueckn uMena Cuiry
3aKOHa, a 00XKUH Cy/ MPUPABHUBAJICS K OpraHam
npaBocynusi. @. AKBUHCKUN u A. ABIYCTHH BU-
JIeIA TIPAaBOBOE BOCIMTAHWE B COONIONCHUH M
BO3BEJCHUM B aOCOJIOTHBIA MPHOPUTET pEIu-
TMO3HBIX HOPM M JIOTMaroB BO Bcex cepax Ku3-
HeJIeSITeIIbHOCTH O0IIeCTBa.

Onoxa Bo3poxaeHus 1 NOCTENEHHOE pa3-
BUTHE KalMTAIM3Ma TIOPOIMIIN UIEH TYMaHU3Ma,
a NMpPaBOBOE BOCIUTAHHE B 3TO BpPEMs CBs3bIBa-
70ch ¢ (OPMHUPOBAHHEM JOCTOWHBIX M HPABCT-
BEHHBIX TPa)/JaH CTpaHbl. 3HAKOBBIMU IpEJICTa-
BUTEJSIMM JJAHHOTO MHPOBO33PEHUS  SIBIISIFOTCS
uTaibsHCKUE menaroru Buttopuno na ®ensrpe
u I'yapuno I'yapunu [1, c. 59]. Bypxkya3usie pe-
Bomronmu X VIII Beka cTanm HOBBIM BUTKOM pa3-
BUTHUSI OCHOB JIEMOKPAaTHYECKOTO CTPOS U aKTya-
JU3UPOBAIN TOHATUS «TPaKIaHUH», «BOCIIHUTA-
HUE TPaXJaHWHA», «OTBETCTBEHHOCTb Tpakaa-
HUHA.

Wnen rpakgaHCKOTO BOCIUTAHUS C TIOA-
YUHEHUEM 3aKOHY, MpaBy MOIYYHJIM Pa3BUTHE B
HoBoe Bpems. Tak K. TempBermum oOGocHOBaI
B3aMMOCBS3b 3aKOHOB M BOCIHMTAHHUA, IOKa-
3aB, YTO COBEPUIEHCTBO BOCHMUTAHUS 3aBUCUT OT
YPOBHS 3aKOHOB. YUeHHe HeMelKoro ¢uiocoda
. Kanra o rocymapctBe M IpaBe 3aTparubajio
Bompoc 0 BocnuTaHuW. OH MPOBO3MIIACKI «Ka-
TErOPUYECKUN UMIIEPATUBY», COIIACHO KOTOPOMY
HA/O0 TOCTYNAaTh «TaK, YTOOBI NpaBHJa TBOETO
MOBEJIEHUSI MOIJIM CTaTh MPUHIUIIOM BCEOOIIETO
3aKOHO/ATENIbCTBAY.

B xonme XVIII B. B mikonbHOM 00pa3oBa-
HuU EBpomnbl cTanu NosBIsATHCS y4eOHbIE KypChl
3aKOHOBEJCHUS U TpakaaHoBeneHus. OHM ObLIH
HAaIleJIEHBI Ha U3Y4YEHHE MPaB U CBOOO rpakJaH,
4TO OBUIO CO3BYYHO HIESM €CTECTBEHHOTO Ipa-
Ba, TPAKTYIOIIMM TIpaBa M CBOOOIBI JMYHOCTH

Kak CyTh IpaBa BooO1e. EBpormelickoe mpaBoBoe
BOCHUTAHHE TOHUMAJIOCh KaK MaTpHOTHYECKOE.
Tak XK.K. Pycco cumran, 4ro ObITH HaTpUOTOM
03HayaeT ObITh AKTUBHBIM IPAKIAHUHOM, 3alllUT-
HuKoM Pomuabl, 60p1iom 3a cBOOOIY M OBITH TIPO-
THB 000N aecnioruu [2].

C XVIII B. nmpaBoBO€ BOCITUTAHNE aKTUBH-
3upyercsi U Ha teppuropun Poccuiickoit Mmre-
pun. Ilerp I B 1718 1. 0OHapomoBan yka3 co3/i1aTh
aKaJeMHI0 M TEPEBOJUTh KHUTU IO FOPUCIIPY-
neniuu. B 1783 r. mo nnnnmaruse Exarepunsr 11
OBLIIO M3AHO TIepBOE yueOHOe Tocodme 1o Tpa-
BOBOMY BOCHHUTAHHIO «O JOMKHOCTSAX YeJIOBEKa
U TpakaanuHa». OHO OBUIO MpeJHAa3HAYEHO IS
HAPOJHBIX TOPOJCKUX YUMIIUII, TA€ MOTIU 00Y-
4arbCs JIIOAU BCeX cocnoBuil. M3ydeHnue 3aKoHOB
paccMaTpuBaOCh TaM KaK YacTh HPABCTBEHHOTO
Bocriutanwms [3].

B kauecTBe OTAEIBHOIO, CAMOCTOSATENb-
HOTO BHJIa BOCIHTAHUS IMPABOBOE BOCIUTAHHE
odopmmock Toabko B XX Beke. [Tocie OkTs0pb-
CKOW PEBOJIONMU B COBETCKUW MEPHOA TOCY-
JApPCTBO CTAJIO YAEIATh €My OOJbII0e BHUMAHUE.

B wMerommke mpaBoBoro oOyueHHS B
1920-e IT. B COBETCKOM IOCYIapCTBE MPOU30LLUIH
CYLIECTBEHHbIE U3MeHEeHMs. B npakTuke paboTsl
IIKOJI TIOSIBWJICS TaK Ha3bIBaeMblil J1aboparop-
HO-OpUra/HbIM HccaenoBaTenbCKuil MeToa. Yue-
HUKA CaMOCTOSITEIbHO H3y4Yald FOPUIMYECKHE
MCTOYHUKH, MCKAJIM OTBETHI Ha BOMpPOCHI. Takoii
MOAXO/ MO3BOJISUT MHANBUAYAIN3UPOBATh padoTy
Ka)/I0r0, HO B TO K€ BpeMs pa3BUBATh U HABBIKH
KOJUIEKTUBHOM J1€ATENbHOCTH.

B 1990-x rr. mocne pacnana CCCP mpo-
HeccaM MpPaBOBOTO BOCHHUTAHUS YAENSIOCH He-
JIOCTaTOYHOE BHMMAaHHE BO BCEX 0Opa30BaBIIMX-
Csl IOCTCOBETCKUX rocyaapcrsax. B smoxy Bos-
HUKIIETro0 KanuTajlu3Ma rocyaapcTBO MEHbIIE Jie-
Jao akIeHT Ha mpaBo. [IpoBo3riamaemsbie menu
MPABOBOTO BOCHUTAHHSI HEPEIKO IPOTHBOPEYU-
JIM peaisiM KU3HHU, B KOTOPOI UMEJTH MeCcTO 0e3-
3akoHMe u Koppynuus. Crpemsick 00ecneyuTh
HEOOXOAMMBIN I JIMOCPATBHBIX COIUAIBHO-
HKOHOMHUYECKUX TpaHCPOpMaIHii KIIPUPOCT CBO-
0onpl», pedopmaropsl MONUTH 1O MYTH MAKCH-
MaJBHOTO COKpameHus (yHKIUI TrocymapcTa.
[IpencraBnenus o npase, NpaBoBOi cdepe, Helo-
BEpHE K 3aKOHOJATENIBHBIM M IPaBOOXPaHUTEIb-
HBIM OpraHaM OTpa)kaJli HEraTUBHYIO OKPAaCKy
NPaBOBOTO CO3HAHMUS OOJBIICH YaCTH HACEICHHUS.

CoBpeMeHHBbIE HOBbIE TIOTUTUYECKUE OpHU-
EHTHPBI, KypC Ha CO37aHKE IPAaBOBOIO JAEMOKpa-
TUYECKOTO COIMAJIBHOTO TOCYIapCTBAa aKTyalld-
3UpOBAJIM  TPOOJIEMY MPABOBOTO BOCIUTAHUS.
Oco0eHHO 3Ta paboTa yCHIIHIach U Havasa MpH-
HUMaTh CHCTEMHBI XapakTep MOCIle MOJIUTH-
yeckoi pedopmbl 1994 1. u BBemenuss B Pec-
nyomuke benapyce wunHctutyta Ilpesmpenta,
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neyxmnanatHoro Ilapnamenrta. C 2003 1. B cTpane
aKTUBU3HPOBAJICS Tpoliecc pa3pabOTKH U BHEA-
peHHsl B cucTeMy 0Opa3oBaHHs HACOIOrHH Oe-
JIOPYCCKOTO TOCY1apCTBa.

locymapcTBeHHast moiuTHKa B 001acTu
MPABOBOTO BOCIUTAHUS HAalLIa OTPAXEHUE BO
MHOTUX HOPMAaTHBHBIX MPABOBBIX aKTaxX M IMPOT-
pPaMMHBIX JIOKyMeHTaxX PecnyOmmku benapyce.
['maBHOI 1EeNbIO MPABOBOTO BOCIUTAHUS MPO-
BO3MIaNIeHO (POPMUPOBAHUE Y MOJIOJCKU aKTHB-
HOM Tpa)kJJaHCKOHM MO3ULIMM, Mpearoiararouiei
OCO3HAHHOE YyYacTHE JUYHOCTH B KH3HU 00-
LIeCTBA.
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BO3HUKHOBEHHUE I'PAXKIAHCKOI'O
ITPABA HA BEJIAPYCH

A.O. Hacensa., A.U. Yenosey

BUII — Yuueepcumem npaeéa u couuaibHo-
UHGOPMAUUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

OCHOBY JKH3HENEATENBHOCTH YEJIOBEKa U
pa3BUTHS TOCYAApCTBa COCTABIISIET CUCTEMA JKO-
HOMHYECKUX OTHOIICHUM, CIOKHUBIIASICS MEXKIY
JIObMH, TMPOXKHUBAIOIIMMU Ha TOCYIapCTBEH-
HOU TEeppPUTOPUU. DKOHOMHYECKHE OTHOLICHUS
Ha MPOTSHKEHWU BCETo NEpUoJa CyIIECTBOBAHMS
YeJIOBEYECTBA UMEIOT HAIpPaBJIEHHOCTh HA YIIOB-
JIETBOPEHHE TMOTPEOHOCTEH JIIONEH B Pa3sIMIHOM
MMYIIECTBE, B CHIIy YETO SIBJISIOTCS OAHUMH W3
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3HaYUMBbIX. B Xozie »sBomtonuu cooOIiecTna Jro-
Jiei BaKHOM 3a1a4eil ObIIO0 YPEryITHpOBaHNE KO-
HOMHMYECKHUX OTHOIIEHHM, CKJIAJbIBAIOLIUXCS B
mporecce MPOU3BOICTBA, OOMEHA, MOTPEOICHHS
NPOAYKLUUU KaK MEXIY 4YIEHaMU OJHOTO CO00-
LIECTBA, TaK U MEXAY Pa3jIM4yHbIMU IJIEMEHAMHU,
rocyaapcTBaMH.

[Ipouiecc MHTEHCHUBHOTO pa3BUTHUS OOIIIe-
CTBEHHBIX, B TOM YHCJI€ KOHOMHYECKHUX OTHO-
LIEHUH, OCITY KW OCHOBOW 3apOKIECHHS U pas3-
BUTHSI CUCTEMBI IIpaBa B 1I€JIOM U IPaXJIaHCKOTO
npaBa B YaCTHOCTH, OEPYILEro Hayaio B JPEBHUX
naMaTHHKaxX mpasa. Kak TOJIbKO MOSIBUIUCH I0-
Kynareiau W MpOJaBLbl, BIAAEIbIbI U pacnops-
JUTENN MMYIIECTBA, 3aKa34MKU U TMOAPSIUUKH,
TaK cpa3y M HayaJlMCh MOMBITKH YPEryJupoBaTh
3Ty CUCTEMY OTHOLIEHHH.

[IpaBoBble HOpMBI, HalpaBi€HHbIE Ha
perynupoBaHue OOLIECTBEHHBIX OTHOIICHUH,
KBAJIM(UIUPYEMBbIX CEroJHs KaK TI'paskIaHCKO-
MpaBoBbIe, BcTpeyatoTcs co Bpemed Lllymepcko-
ro mapctBa (ror coBpemeHHoro Hpaka) oxono
3000 net mo H.3. [1, c. 11].

B JlpeBHemM Pume rpaxagaHckoe mpaBo
c(hopMHPOBAIOCH HA OCHOBE OOBIYHOIO INpaBa U
CyZ1eOHO MPaKTUKU MaruCTPaTOB, pa3penaBIInX
MMYIIECTBEHHbIE CIIOPBI. A B JaJbHEHIIEM 3TOT
MPOILIECC MPOUCXOAMI HA OCHOBE NMPUHUMAEMbIX
B 3aKOHOJIaTEJILHOM MOPSIIKE MPABOBBIX MOJIOKE-
HUH, CPOPMYITUPOBAHHBIX PUMCKUMHU FOPUCTAMH.
B To Bpems rpaxaaHckoe MpaBO IMPEICTaBIISIIO
co00i1 pa3BETBIEHHYIO CUCTEMY MPABOBBIX HHC-
TUTYTOB, PETYIWPOBABIIMX TOBAPHBIE OTHOIIIE-
HUS (KYIUTIO-TIPOJaKy, MMYILECTBEHHBI Haem,
TIOJIPSATT).

Hawnbonee 3Ha4MMbIMH HCTOYHUKAMH JAPEB-
HEro IHUCAaHHOIO MpaBa, MOCIYXUBLIUMHU IIPO-
00pa3oM COBpPEMEHHOH CHCTEMBI I'Pa)KIaHCKOTO
1paBa, HCIOJIb3YEMOM CTpaHaMU pPOMAaHO-Tep-
MaHCKOW IpaBoBOW ceMbH (oTHOcHUTCA U bena-
PYCBh), IPU3HAIOTCS 3aKOHBI JBEHAALATH TAOIHII
u qurectol FOctunuana [1, c. 11-12].

JlanmpHeiIee UCTOPUYECKOE Pa3BUTHE IIH-
caHoe MpaBo Ha Tepputropun benapycu nonyuausio
B TAKMX UCTOYHHKAX, KaK TOTOBOPHI ¢ BuzanTtuen
907, 911, 945 rr. Ha npeBHEOEIOPYCCKUX 3€M-
X JerctBoBanu HopMbl «Pycckoit IIpaBabn —
cOOpHHUKA 3aKOHOB, KOTOPBIH (OpMHUpOBAIICS HA
npotrsikeHun XI1—XII BekoB. AHAIU3UPYST HOPMBI
«Pycckoit [TpaBapi», MOKHO CKa3aTh, 4TO OHU HO-
CUJIM Ka3yUCTHYECKHI XapakTep, T.e. 3aKOHOJIa-
TENb TBITAJICA MPEIyCMOTPETh BCE BO3MOXKHbBIC
JKU3HEHHbIe cuTyauuu. HopMbl 1aHHOTO mamsr-
HUKa MpaBa 3allUIIaId YaCTHYIO COOCTBEHHOCTD
(IBIKUMYIO W HEIBHKHMYIO), TOBOPHUIOCH 00
00s13aTeNbCTBAX, KOTOPbIE MOIVIM BO3SHUKHYThH U3
MPUYMHEHHS BpeAa WIM JIOrOBOpa. 3a Hapylie-




HUE 00s3aTENbCTB JOJDKHUK OTBEYAJ UMYIIECT-
BOM, a MHOTZIa M CBOEH cBOOOmOi. JloroBOpHI 3a-
KJIIOYAJIUCh MPU CBUAETENSIX, Ha Topry. Hanbomb-
miee 3aKperuieHue MOJMYYWIA JIOTOBOP KYTUTHU-
MPO/AXH, 3aiiMa, KpeAUTOBaHUS (IO MPOLIEHTHI
u 6e3 HUX), TMYHOTO Haiima u apyrue [2, ¢. 31].

HauOonee npeBHUMHU NaMATHUKAMH IHCA-
HOTO mpaBa Ha benapycu, rae HalIM Takxke 3a-
KpEIUICHHe HOPMBI TPa)JTaHCKOTO TIpaBa, OBLIN
noroBopbl (rpamotsl) Ilonmorkoro, ButebGckoro
KHSDKECTB ¢ PUroif, coro3om npuodanTHCKUX ro-
POZIOB U HEMELIKUMH KyILaMHU.

WnTepec mpencTaBisioT MeXIyHapOIHBIC
comtameHuss Mexay [lomonkum  KHSKECTBOM
u Puroit B 1210, 1212 rr, MupHBIA 10OrOBOp
1222 roga Ilonouka u CMoOJIEHCKa O TOPTOBOM
coTpynaudectse ¢ Puroil. Hanuume Takoro uwc-
Ja TPaMOT O3HAYaAeT, YTO IMOJOOHBIE TOTOBOPHI
MOIJIM 3aKJIIo4atbes U paHee. M3 comepxaHust
nioroBopoB BujHO, uto B XII-XIV BB. mMexay
0eTOpYCCKUMH W HEMEIKUMHU KYTIIaMH CYIIEeCT-
BOBQJIM YCTOMYMBBIE TOPIOBBIE U JTUILIOMATH-
YecKMe OTHOIIEHHs, OCHOBAaHHBIE Ha pPaBHO-
MIPABHH.

Oco0eHHO 0OJBIION HHTEPEC BHI3BIBACT J10-
roBop 1229 roma, xoTopsiii ObLT 3akiaroueH CMo-
neHckuM, Butebckum u [1ononkum KHsKecTBaMU
¢ Puroii, I'oTnanjuckoi 3emMieii 1 HEMEIKHUMH T'O-
ponamu. B Hem mpenycMarpuBaioch 3akperuie-
HUE MHUPHBIX T0OPOCOCEICKUX OTHOIIEHUH, CBO-
Ooma Toproenu 1o Bcel J[BuHe M bantuiickomy
no0epekbe, MOPSIIOK U OYEPETHOCTh B3bICKAHUS
nmonra [3, c. 57].

B norosope 1229 roga ynensnock BHUMa-
HUE TOPSJIKY 3aKITIOUEHUS TOTOBOpa KYIUIA-TIPO-
JlaXkKM TOBapoOB, NEPEBO3KM ToBapa. Jlorosop ra-
paHTHPOBAJl HEMPUKOCHOBEHHOCTh JIMYHOCTHU
MHOCTPAHHOIO KyIL@ IMpH IPOe3ae MO 4YyXKOi
TEPPUTOPUH, TPEAycMaTpuBald IpaBa CTOPOH
IpyU TOBapoOOMEHE, OroBapuBall yclIOBHUs Oec-
MPENATCTBEHHOIO IMPOBO3a ToBapa U Ap. AHa-
JIOTUYHBIE COTJIALICHHUS HA YCJIOBHUAX PaBEHCTBA
CTOPOH 3aKJIIOYAINCh OeNOPYCCKUMH KHSIKECT-
BaMU U B MOCIEAYIOUINE rofbl, Oyay4yu B cOCTa-
Be Bemmkoro kusbkectsa JIutoBckoro. Hampn-
Mmep, norosop Bwrosra 1406 r, Curusmynaa
KeticrytoBuua 1439 r., Kazumupa 1447 r. u np.
[3, c. 58—59]. [anbHeiilee pa3BUTHE HOPMBI
rpaxkaaHckoro npasa noayuniau B Cratyrax BKJL

Takum o0pa3om, B HamOoiee 3HAYMMBIX
HCTOYHMKAX JpeBHero mnpaBa bemapycu ObLan
3aJI0’KEeHBl OCHOBBI Tpa)kKIaHCKOTO mpasa. [IpuH-
LUl PAaBEHCTBA CTOPOH, NMPU3HAHUS B3aUMHBIX
MHTEPECOB M MHOTHE JApPYTue OKas3alu 3Ha4Yu-
TEJIbHOE BIUSHHE Ha pa3BUTHE OEIOPYCCKOTo
npasa.
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NIEHN HIDHDb BYXAS
O PAIIMOHAJIBHOM YITPABJIEHUHU
OBHIECTBOM U IPEOJOJIEHUH
BIOPOKPATU3MA B IPEBHEM KUTAE

JIL.U. Hosukoe

BUII — Yuueepcumem npasa u couuaibHo-
UHDOPMAYUOHHBIX MEXHON02UTL

2. Munck, Pecnyonuxa benapyco

B Kurae Bo3HMKIIa O/1HA U3 JPEBHEUIINX U
Pa3BUTHIX LUBUIM3ALUI. 31€Ch PaHbLIE, YEM I/Ie
061 TO HU ObLTO, chopMHUpOBaTIaCh OIOPOKPATHS,
[0 CTENEHU CBOEH CIIO)KHOCTH M OpPraHHW30BaH-
HOCTH TIPEBOCXOJSINAsi BCE HMHBIE OIOPOKpaTHU
apesHero mupa. B Kurtae cnoxwiuce npeamno-
CBUIKM HayYHOTO yNpaBlICHHs OOIIECTBOM, Haya-
Jla TOCY/IapCTBEHHOI'O MBIIUIEHHS, OCHOBBI HPaB-
CTBEHHOCTH U KYJBTYpBI KHTACKOTO OOIIECTBaA.

B cepeaune nepBoro TeicsueneTus 10 Ha-
et opel B Kurae Hauanocs opmupoBanue 6ro-
pOKpaTHH. DTO BpeMsl XapaKTepHU30BaJOCh IO-
JUTUYECKOH Pa3IpoOIeHHOCTHIO U HEMpeKpala-
IONIMMUCST KOH(IMKTAaMH MEXAY pPa3IndHbIMU
napcTBaMu. B KakaoM W3 LapcTB yTBEpAMIAch
CUCTEMA YJEJIOB, KOTOPas 10 TPAAULMH yIIPaBIs-
Jachk poJoBoM 3Harbio. [IpaBuTenu mapcTs cTpe-
MWINCh K aJIMUHHCTPAaTHUBHOM ILEHTpaIU3allU
CBOMX TEPPUTOPHI, YTO BEJIO K 3aMEHE Y/IEJIOB
ye34aMH BO INIaBE€ C HA3HAYaeMbIMU IpaBUTENS-
MU YHHOBHUKaMH W3 00pa30BaHHbBIX KUTAHIIEB —
CHELHAINCTOB B 00JIaCTH YIIPABJICHUSI.

B nmanpheiimem 3To cocnoBue crano ¢op-
MYJIMPOBaTh OCHOBBI HAY4YHOTO YIIPABJICHHUS 00-
IIECTBOM, KOTOpBIE OBl IIOMOIJIM B MPEOIOJICHUN
MOJUTHYECKON pa3apoOIeHHOCTH CTPaHbl U CO3-
JAHUM €MHOTO IrocyqapcTBa U3 CIOXKHUBIIMXCS K
TOMY BPEMEHM TAaKMX BIMATEIBHBIX LAPCTB, KaK
[wunsb, Yy, Yxao u npyrux. B 3TUX yclnoBuUsX WH-
TEJJIEKTyallbHAsl dJIMTa KUTAWCKOro oOIIecTna,
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W3JIaBHA TPOSBISIOMIAs OCOObIi HWHTEpec K
BOIIpocaM opraHu3anuu 3PQGEKTUBHOTO YIIpaB-
JICHUsI, Hayajda JUCKYCCHUIO O MYTAX IMpeodpa-
30BaHUsI CJIOKUBILIEHCA aJJMUHUCTPATUBHON CHUC-
TEMBI.

AKTHUBHM3UpOBaNack Oopbba Takux ¢uio-
COCKUX IIKOJ, KaKk KOH(YIIMAHCTBO, JIETH3M,
MOM3M, Jaocu3M U Ap. Haubonee miaogoTBopHO
UJeH PalMOHAIBHOTO YIpPABIEHHUS OOIECTBOM
chopMynrpoBaHbl B KOH(YIIMAHCTBE U JIETU3ME.

OcCHOBBI KOH(YIIMAHCTBA 3aJ0KEHBI JAPEB-
HekuTaiickuMm  MbicauTesieM Koudymuem, Ko-
TOpelii B mepuoj XaHnbckoil umnepun (206 roxg
10 H.3. — 220 1o/ H.3.) ObUT 00BSBIIEH YUHTEIEM
HAIlMM U BO3BEACH B paHr cBsToro. [ocymapcTBo
B €r0 MOHMMAaHUU — 3TO OOJbIIAs MaTpHapXajb-
Hasi CeMbs, TJe KaKIOMY YeJIOBEKY MPEANUCaHO
CTpOro omnpeneseHHoe Mecto. B coorBeTcTBUU C
KOH(YIIMAHCKON KOHIICTIIINEH UCTIpaBICHUS UMEH
«rocyaapb IOJKEH ObITh TOCYIapeM, cliyra — Ciiy-
TOM, CBIH — CBIHOM, OTeIl — oTiiom» [1, ¢. 90].

Kondynmanckuii  0o0pa3  «I3I0HB-II3bI»,
HECMOTpsSI Ha CBOIO aOCTPaKTHOCTb, B JaJIbHEH-
IIeM CTajl CBOCOOpPA3HbIM JTAJIOHOM, Ha KOTO-
PBIN TOJDKHBI OBUIM PAaBHATHCS BCE YMHOBHHKHU.
Kony1muit Obl1 MEepBBIM MBICIUTENEM B HCTO-
pun Kurtasi, KOoTOpbIi NPOBO3MIACHI TNPUHLHUII
paBHBIX BO3MOXKHOCTEW JUIsl YeJOBeKa He3aBU-
CUMO OT TPOHMCXOXKIEHUS, MOJYyYUBIIET0 HEoO-
XOIMMO€ BOCIUTaHHE U O00pa3oBaHUE, CTaTb
«UBIOHB—II3bI» U CJeNaTh Kapbepy YMHOBHHKA.
W npu stom Kondymwmii ceroBan, 4yTo cpeau ero
YYEHHUKOB MaJl0 YUHOBHUKOB.

JlerucTpl MPOTUBOMOCTABUIN KOH(YLHAH-
CKOMY J00pOJETEIbHOMY «II3IOHb—II3bD» YHHU-
¢bunupoBanHble 3akoHbI. «Bcskuil, KTo ociya-
eTCsl pUKa3a 1aps, HapyLIUT rocyJapCTBEHHBIN
3arpeT JIMOO BBICTYIUT MPOTHB MOPSIKOB Ipa-
BUTEJISI, TOJDKEH OBITh Ka3HEH, U K HEMY HEeJb3s
MPOSIBJISITH HA MaJICUIIET0 CHUCXOXK/ICHUS, He3a-
BHCHUMO OT TOT0, Oy[b OH INEPBBIM COBETHHKOM
1apsi, MOJKOBO/ILIEM, CAHOBHUKOM. .. UJIM MPOCTO-
moauHoM», — yTBepxkaan lan An [2, c. 206].
[Ipu 5TOM 3aKOHBI JOJKHBI OBITH PAaBHBIMH H
MOHSATHBIMH JUUISl BCEX, HArpaabl — HIEAPBIMHU, a
HAKa3aHUs — CypPOBBIMU U HEOTBPATUMBIMH.

HaubGonee  miaomoTBOpHO  BOIpOCaMu
ynpasieHus oouiectBoM 3anumacs [»up byxait
(385—337 roumpl 10 H.3.). OH U3BECTEH KakK Iep-
BbIIl COBETHMK MpaBUTelIs HapcrBa Xaub ¢ 351 o
337 rox 10 H.3., KaK aBTOP MOJIUTHYECKOIO TPaK-
TaTa, B KOTOPOM BIIEPBBIE M3JIOKHUII B CHUCTEMa-
TUYECKOM (popMe MPUHLIUIIBI U MIPUEMBI, obecrie-
YUBAIOIINE MPaBUTENO 3()(HEKTUBHBIN KOHTPOIIb
HaJ aJIMMHUACTPATUBHBIM amiaparoM, TO €CTh TO,
YTO CTaJIM HA3bIBaTh UCKYCCTBOM YIIPaBIICHUS
(ury). Eme B apeBHOCTH, HApsiAy CO CBOMM COB-
PEMEHHHMKOM, COBETHHKOM TIPaBUTENs IapCTBa
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Huup Illan SlHoM, OoH mnpuoOpen pemyTaiuio
OCHOBOIOJIOKHHMKA IIKOJBI TaK Ha3bIBAEMbBIX
«3aKOHHUKOBY», WiH jeructoB (pa 13s). Bmecte
¢ [llan SIHOM €ro c MOJHBIM OCHOBAHHUEM MOXKHO
CUUTaTh OCHOBOTOJIO)KHUKOM TPAJULIUN «peajib-
Hoi monutuku» B Kwurtae. Ill»>up byxaii B oco-
OCHHOCTH HM3BECTEH KaK TEOPETUK «HCKYCCTBa»
YIpaBJIeHHs], TO €CTh COBOKYIMHOCTH MPHUHIIUIIOB
U TPaBUJI, MO3BOJIAIOIIMX TPABUTENIO JEP>KaTh
CBOMX CITYXXWJIBIX JIFO/IEH 1O/l CTPOTUM U BCECTO-
POHHUM KOHTPOJIEM.

JlerucTsl paccMaTpuBaIl rocyaapcTBO Kak
MallliHYy, ABM)KUMYIO BOJICH MpaBUTENs, OIU-
patorrytocss Ha Oropokparuro. UnHOBHUKA yTIO-
JOONAIM  MEeXaHU3My, JCHCTBYIOIIEMY TOJIBKO
no npukazy. [lo muenuto IIsup Byxas, mondop
YHHOBHUKOB JIOJKEH MPOU3BOAUTHCA MO CTPOTO
00BbEeKTHBHBIM KpuTepusiM. OH ObLI MHULUATO-
POM BBEICHMS SK3aMEHALIMOHHOW CHCTEMBI MPHU
oTOOpe KaHIWIATOB HAa YMHOBHUYBM JOJKHOC-
TH, TaK KaK BBIMOJHEHHE CIYyXeOHBIX 00s3aH-
HOCTe TpeOyeT 3HaHUS U CITIOCOOHOCTEH.

Haubonee BbICOKO IeHWINCH HE Tpodec-
CHOHAJIbHBIE, @ MOpaJIbHbIE KauyecTBa YMHOBHU-
KoB. Yke B 125 rogy no H.3. s oTO0opa Hanbo-
Jiee MOJATrOTOBJIICHHBIX YMHOBHHUKOB OBbLIN BBEE-
HBI CIIELHUATbHBIE 3K3aMEHBl — «KALBION», IS
4ero 1Mo Bcel cTpaHe Oblia pa3BepHyTa MIMPOKas
CeTh TOCYIapCTBEHHBIX U YacTHBIX mikoi. Coxep-
JKaHUe HK3aMEHOB OOBIYHO CBOJIMIIOCH K MPOBEP-
K€ 3HAHUSA KOH(YLUHAHCKON KIIACCHUECKOM JnTe-
parypsl, M033UH, UCTOPUH U TIOTUTHKH.

CunrTanoch, 4T0 TONBKO TE€, KTO 3HAIOT
KJIJACCMUECKHE TEKCThl W TMo3Haiu Boio Heba,
MOTYT MpaBHILHO 00ycTpouTh Mup. Kak otmeuan
J.H. BockpeceHckull, «uenoBeka, CIaBIIETO dK-
3aMEHbI, BBICOKO IIEHUJIN B OOIIECTBE, EMY OOBIU-
HO oO0ecreYnBajoch MPOYHOE MECTO Ha TocCy-
JApPCTBEHHOM CITy:k0e, 4TO /JaBajio, KaK MpaBuio,
3HAUUTENIbHBIC PUBUIIETHUH. .. » [3, ¢. 332].

Ha ocHoBe muzeii nerucroB B psije 1apCTB
Kuras ObuiM mpoBeneHbl aJAMHHUCTPATHUBHBIC
pedopmel. Lunp [luxyanau BBen enuHOe 3a-
KOHOJIATEeNIbCTBO W BBICTPOMJI €AMHOOOPA3HYIO
CUCTEMY YIPaBJIEHUS: BOJIOCTU — Ye3Ibl — 00-
nactu. locymapcTBEHHBIH LIEH30paT KOHTPO-
JUPOBAJI BCEX MOHKHOCTHBIX JIMII M CIEOUI 3a
ux OnaroHajexHocThio. Jluddepentmpopannas
CHUCTEMa PaHroB, onpezessia 00beM MpaB U Mpu-
BUJIETUH Ka)/I0TO YNHOBHHKA, BETUYUHY €T0 ¥Ka-
JIOBaHbA, (OpPMY OIEKIBI, pa3Mep >KUIIbsl, KOJIU-
YEeCTBO HAXOJSIIUXCS B YCIY>KEHUU pabOB U TIp.
bbun co3nmanbl ycnmoBHsl ISl TOCTOSTHHOTO 00-
HOBJICHUS] YNHOBHUYECTBA 3a CYET MPHUTOKA CBE-
JKUX CHJT U3 YUCIIa TIPOCTOTIOUHOB.

Jleructel pazpaboTanu eIyl CHCTEMY
Mep, HalleJIeHHBIX Ha 0opbOy co 37oymnorpedie-
HUSIMU CO CTOPOHBI Oropokparuu. Tak, Hanpumep,




[II>up bByxail mpeasarans OTHOCHTBCS K UHMHOB-
HUKaM KakK K MOTEHIIHAIBHBIM «BOPaM U pa300ii-
HUKaM» U PacCTaBIATh JJISl HUX Pa3IMYHbIE CETH
u JIOBYWIKH. II0 ero MHEeHMIO, Haka3aHUE 3a CO-
BEPILEHHOE MPECTYIUICHUE JO0JDKEH HECTU He
TOJIbKO CaM YMHOBHUK, HO U €ro HayajlbHHK, a
TaK)K€ YWHOBHUKHU-COCTY)KUBIBI, HE COOOIIUB-
LIME CBOEBPEMEHHO O 3aMBILUISIEMOM IIPECTYII-
nernu. OT Haka3aHWN HeNb3s yOepeubCsl HUKa-
KHMH 3aCIyraMu, pOACTBOM WJIU JINYHOM NPOTEK-
LMEN, U OHU JOJKHBI PACTIPOCTPAHSITHCS HA BCEX
POACTBEHHUKOB YNHOBHHKA.

B nepuon Xanesckoit mmnepun B Kurae
ObUTH CO3/1aHBI BCE HEOOXOANMBIE YCIOBUS, UTO-
Obl Ha OCHOBE XOpOIIO OTJIAXKEHHOH, JeTajabHO
MPOYMAHHON CHUCTEMBI YIpaBJICHHS OOecCIeyu-
Bajach CTAOMJIBHOCTb U PAaBHOBECHOCTHb 0OIIe-
CTBa U HEM3MEHHO BOCIPOM3BOAMIICS MEXaHU3M
€ro CTaOMILHOCTH M KOHCEPBATHBHOW YCTOWYH-
BOCTH.

Broore 1o mawanma XX Beka MOYTH B He-
M3MEHHOM BHUJE COXpPaHWIACh IOCYyJapCTBEHHAas
M O0OIIecTBEHHAss CUCTEMa, CO3JaHHAs eIle B
IIT Bexe 10 H.3. OHA TOCTOSIHHO BOCIIPOU3BOIMIIA
cama cebs1, HeCMOTpS Ha MHOTOYHMCIICHHBIE TOTPSI-
CEHUS, CBSI3aHHBIE C BHEIIHMMHU 3aBOCBAaHUIMM,
BHYTPEHHUMHU MEX/10yCOOUIIaMH, KPECThsHCKU-
MU BocctanusmMu U 1ip. Kondynmancko-nerucr-
CKasl CHCTE€Ma YIpaBJIEHUS! MPOCYLIECTBOBAJA JI0
Cunxatickoii pesomonuu 1911-1913 rr.
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MNPOBJEMBI PEAJIN3ALIUN
COUUATBHO-9KOHOMHUYECKHUX
IIPAB I'PA’KJIAH PECITYBJIUKH
BEJIAPYCbH

E.C. Hosukosa

BUII — Yuueepcumem npaea u couyuaibHo-
UHPOPMAYUOHHBIX MEXHONO0UTL

2. Munck, Pecnyonuxa benapyco

CounanbHO-3KOHOMHYECKHE TIpaBa U CBO-
00BI TIPEACTABISAIOT CO00M COBOKYITHOCTH BO3-
MOYKHOCTEH, CIIOCOOCTBYIOIIUX 00ECIICYCHUIO
JIOCTOMHOTO YPOBHS >KM3HM 4enoBeka. OHHU sB-
JSIFOTCS JKU3HEHHO BA)KHBIMU JUIS KaXKIOTO ue-
noBeka. OO 3TOM CBUIETENBCTBYET IPHUHSATHE
pesomonneit [eHepanpHON AccamOien Takoro
MEXXyHapOJHO-IIPaBOBOTO aKTa, Kak MexmayHa-
POZIHBIN MAKT 00 SKOHOMUYECKUX, COLIUAIBHBIX U
KyJIBTYPHBIX IIpaBax, KOTOPbII BKIIOYAeT B cebds
OCHOBHBIC YHUBEPCAJIbHBIE COLUAIBHO-IKOHOMHU-
YeCcKHe paBa.

B pasnmene Il Koncturynun PecnyOnuku
benapych 3akperuieHbl OCHOBHBIE COLIMAIBHO-
HKOHOMHUECKHUE NpaBa, TAKKE KaK IpaBo Ha TPY/,
IpaBO TPYAALIMXCS HA OTJBIX, IMPAaBO COOCTBEH-
HOCTH U TPaBO Ha 3aIIUTY COOCTBEHHOCTH, IIPaBO
Ha JKUJIHIIEe 1 oopazoBanue [1].

CriocoObl oOecTiedeHHsI M peaTn3alii Co-
IIMaJIbHO-PKOHOMHUYECKHUX IPaB BCErJa BOJIHOBA-
nmu yuéHbix-mipaBoBenioB. Cpeau nux [LA. Bacu-
nesuy, B.W. Illa6aitnos, M.C. MuiieHko.

OCHOBHOMH 11€JIbI0 TOCYJIapPCTBa B COLIMAJIb-
Hol nonutuke benmapycu sBisieTcst obecnieueHue
YCTOMYMBOTO POCTa YPOBHS U KadecTBA >KU3HHU.
['ocynapcTBO JOKHO TPEIOCTABUTh KaKIOMY
TPYAOCIIOCOOHOMY YEJIOBEKY YCIIOBHS, KOTOpPbIE
MO3BOJIAT €My CBOUM TPYIOM OOECHEUYHUTH CBOE
671arocOCTOSIHME M CBOEH CeMbH, NMPEAOCTaBUTH
coluasibHble 00s13aTeNbCTBA Mepe]l HHBAINIAMH,
HETPY/IOCTIOCOOHBIMH MHOTOJCTHBIMU CEMBSIMH,
MaJI000€eCIICUeHHBIMHU CIIOSIMU HACEJICHHUSI.

boprba ¢ GemHOCTBIO SIBISETCS OMHUM U3
BOXHEHUINNX IPUOPUTETOB rocyaapcrsa. B Ha-
cTosiliee BpeMsi ypoBeHb OenHocTH B bemapycu
cocraBisieT 29%. 3a yeptoii 6enHocT B bena-
pycH cuuTaroTcs Te, ueil J0XOoA HIKEe Oro/pkeTa
HNPOXKUTOYHOTO MHUHMMYyMa MJIM JEHEXKHOTO 3K-
BUBAJIEHTA CTOMMOCTH KOP3HMHBI TOBAapOB, KOTO-
PBIii TO3BOJISIET B3POCIIOMY YEJIOBEKY HOTPEOIAT
2400 xanopuil B IeHb U OIJIaYUBaTh MUHHUMaIb-
HbIE HENPOIOBOJIBCTBEHHBIE TOBAaphl M YCIYTH.
Jlna nmpumepa, B EBpone k rpymnmne JIrone, xxu-
BYIIMX 3a 4epTOl OeTHOCTH, OTHOCHT TeX, 4Yel
noxoa Ha 60% HIKE cpefHero J0Xoja Ha TyIly
HaceneHus [2].

OOpa3oBaHue — HE MEHEEe BAXKHBIN INPHO-
puteT Ui rocynapctBa. VIMEHHO OHO sIBisieTCs
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OCHOBOM JI1 COLMAJIbHO-3KOHOMHUYECKOIO pa3-
Butus. Exeronno npumepHo 15-16% ot ypoBHs
BBII rocynapctBo benapycu Bbinensier Ha oOpa-
30BaHHE, YEM MPEBOCXOAUT TAaKHE rOCyAapcTBa,
kak Poccust, Kuraii, @panuus. Takue neictBus
MO3BOJIWIIN JIFONISIM JIOCTUYB I0CTATOYHO BBICOKO-
ro ypoBHsi rpamotrHoctu. Ha moment 2022 roga
YpOBEHb TrpaMoOTHOCTU cocTaBisieT 99,9%. Ilo
ATOMY IOKAa3aTeNi0 Hallla CTpaHa HAaXOIUTCS Ha-
paBHE CO MHOTHUMH DPa3BUTBIMU TOCYJapCTBaMU
Awmepuku u EBporsl.

CaMbIMH BOCTpeOOBaHHBIMH PO ECCUIMU
sBisitoTcst ['T-criennanuctel, FOPUCTBI, Bpayu ro-
CYIapCTBEHHBIX KJIMHHK, HO JJa)Ke U B 3THX ce-
pax paboTbl HaOIOMAIOTCS ACPUIMTHI KaIpOB.
Hanpumep, nns pemeHusi JaHHOTO BOIpoca B
cthepe menuuuHbl benmopycckuii rocynapcTBeH-
HBI MEIUIIMHCKUI yHUBEPCUTET U [ poHEeHCKU
rOCyJapCTBEHHBI MEIULMWHCKUI YHUBEPCUTET
YBEJIMYWINA KOJTUYECTBO OFO/KETHBIX MECT Ha He-
KOTOpBIE€ CMEUUATBLHOCTA U YIPOCTUIH YCIOBHS
MpUeMa B YHUBEPCUTETHI IS CTYACHTOB-11€JICBU-
koB. LleneBoe HampaBieHHE MO3BOJSIET CTYACHTY
OecIlaTHO MONYYHTH BbICIIee 0Opa3oBaHUE, HO
M0 OKOHYAHHUIO BBICHIETO YYEOHOTO 3aBEICHHS
BBIMYCKHHUK 00s13aH 0TpaboTarh B T€UEHUE 5 JET
B OpraHM3alllH, KOTOpas SIBISAETCS 3aKa3UNKOM.

Jns npumepa, B IpoaHeHckoM rocy-
JTAPCTBEHHOM MEIUIIMHCKOM YHHUBEPCUTETE Ha
2022 ron Obuto B3siTOo 180 meneBuxoB: 135 Ha
neyeOHOM U 45 Ha MEIUKO-IUarHOCTUYECKOM
¢dakynbsrere. B o0meM koiamuecTBO MECT, BbIfe-
JICHHBIX JUISI LIEJIEBOTO MpHUEMa HAa MEIUIIUHCKUE
crieudanbHocTH, coctaBuio 43500. Curyanus
BO MHOTOM YCYTYOJSIeTCSl M3-3a KOJIMYECTBa Me-
JUIMHCKUX pPAaOOTHUKOB, KOTOPBIE BBIXOISAT Ha
MEHCUIO, a MOJIOJbIE CHEIHAIUCTBl MPOXOIAT
OpAMHATYPY M CTaparoTcsl nepeexarb B MHHCK
M3-32 JIOCTAaTOYHO OOJBIIOTO KOJIUYECTBA MECT
paborsr [3].

locynapcTBo 3abotutcst 0 Oiaromonayduu
Marepeil U AeTeil U BBIIUIAYMBAET JIETCKUE M0CO-
OMsl 3aKOHHOMY TPEICTaBUTENIO0 peOEHKa exe-
MecsayHo ¢ poxaenus u a0 3 yner. C 1 deBpans
pasMep JeTckoro mocoous cocraBut 605,99 Ge-
Jopycckux —pyOneid Ha mepBoro peOeHKa;
692,56 6enopycckux pyOseil Ha BTOpPOro peOeH-
Ka W Toclenymomux aere; 779,13 Genopyc-
CKUX pyOieil Ha pebeHKa C WHBAJIUTHOCTBHIO.
Pa3mep nmerckoro mocoOusi pacCUMTHIBACTCS OT
BEJIMYMHBI CpeaHell 3apaboTHON 1uiaTsl mo Pec-
nyOnuke 3a mocienHuil keaptan. Ho omnoro
JIETCKOTO MOCOoOUsS Majio sl MOJOABIX POAMTE-
Jeil, MO03TOMY TOCYJapCTBO IMPEIOCTABISIET 0-
MOJTHUTENbHBIE €AMHOBpeMeHHbIe mocobus. Ha-
npuMep, (pUHAHCOBas TMOMOIIL MarepsiM, KOTO-
pple cTanu Ha Y4€T B KEHCKOW KOHCYJIBbTalluU
110 HacTyruieHus 12 venenb OepeMeHHOCTH [4].
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JIOTIONTHUTENBHO BHITUIAYUBAIOTCS TIOCOOUS
B CBSI3U C POXACHHEM peOeHKa M BBIIIATa MPH
POKIEHUHU JABOWHHM, TpOoWHU U T.A. [Ipu Hanuuum
B CEMbE, IOMMUMO HOBOPOXKAEHHOIO, JPYIUX Jie-
Tel B Bo3pacTe or 3 5o 18 et monaraercs ewé
OllHa exeMmecsiuHas Bblata. s poxpureneit
JeTe ¢ MHBAJIMTHOCTBIO MPEIyCMOTPEHbI Oosee
BBICOKHME BBITUIAThl, KOTOPbIE HAYUCIAIOTCS OT
MOMEHTa pOXkKAeHUs u 110 3 net [4].

[lencnonnoe obGecneueHue — OAHO U3 BaXK-
HbIX HalpaBJIE€HUN COLUAIBHOW MOJIUTHUKU TOCy-
napcrtBa. Ha 2022 roa mosydareiasiMu TPyJOBBIX
MeHCUH ABIISAIOTCS Oonee 2,3 mMitH dyenoBek. Cpeli-
HsAs neHcust B benapycu Ha 2022 rog cocraBuia
592,11 Genopycckux pyosneir. Ha coBpemeHHOM
JTane pa3BUTHS MEHCHOHHAs CHUCTEMa CTOJKHY-
Jach € PSIZIOM BHYTPEHHUX U BHEUTHHUX MPOOIEM.

Peanusyemsbie B pecmmyOimke Mepbl o 00e-
CIIEYCHUIO0 SKOHOMUYECKOTO0 POCTa, MOBBIILICHHUIO
omyiaThl Tpyaa pabOTHHUKOB, CHIKEHUIO HHIIS-
IIUU TTO3UTUBHO BJIMAIOT HA COCTOSIHHE TIEHCHOH-
HOM CHCTEMBI: OHa ACHCTBYET CTA0OMIIBHO, IEHCHH
BBITJIAUMBAIOTCS. CBOEBPEMEHHO. MUHUMAIIbHbIE
MEHCUH, KPOME TOT0, €KEKBAapTAJIbHO HMHJIEKCH-
pyroTcs UCXofs U3 OroKeTa MPOKUTOUHOTO MU-
HUMYMa B CpPEJHEM Ha AYUIly HAaCcEJICHHs B LIEHaX
MoCJeIHero Mecsina Kpapraja. OTpulareibHoe
BJIMSIHUE OKAa3bIBA€T CTapeHue HacenaeHus. imeH-
HO ceivac MPUMEPHO KaXKIblid cebMOil Genopyc
HaxoauTcs B Bo3pacte 65 ner u crapuie. M3-3a
3TOTO MPOUCXOAMUT POCT IEHCUOHEPOB IPHU CO-
KpaIlleHU! YUCICHHOCTH, 3aHATHIX B SKOHOMHKE.
B pesynprare cioxuBLIasCS CUCTEMa HE MOMKET
JOOUTBCS COIMAIBHON CTa0MIIBHOCTH U HYXJa-
eTCsi B IMPOBEACHUH MEPONPUITUN, PEHIAIOIINX
3Ty mnpoOineMy. [ocymapcTBO MOIKHO CO31aTh
cTtabunpbHOE (UHAHCOBOE MEHCHOHHOE olecre-
YeHHE U MPOTUBOCTOATH MPOOIeMaM, CBI3aHHBIM
¢ neMorpaduuecKuMI U3MEHEHUSMHU.

Takum oOpa3om, B Hallel CTpaHe 3HAYH-
TEJIbHOE BHUMAHHUE YHEJSAETCS COLMalbHO-3KO-
HOMHMYECKUM IpaBaM TpaxkgaH. Ha HblHemHuit
MOMEHT €CTb ONpEeeIEHHbIE MPOOIEMbl MpH
peanuzaluy JaHHBIX MPaB, OJHAKO TOCyHapcTBO
CTPEMUTCS K PpEUIEHUIO0 COLUAIbHO-I3KOHOMU-
YEeCKUX 3ajlau, CBSI3aHHBIX C MOBBIIICHUEM ypPOB-
H W KauecTBa *W3HM, COKpAllleHHMEM MacllTa-
00B Maj000€CIIEUeHHOCTH HaceJIeHUs, COo3/a-
HUEM YCIIOBUH Ui pocTa OJarocoCTOSHUS Hace-
JICHUSL.
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OCHOBHBIE HOBEJLJIbI
KOHCTUTYIIUHU PECITYBJINKHU
BEJAPYCH U UX 3HAYEHUE JJIA
PA3BUTUA 3AKOHOJATEJIBCTBA

M.U. ITacmyxoes

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAUUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

B uncne Hambonee 3HAUMMBIX MOMPABOK,
BHeceHHbIX B Koucturymuto PecnyOnuku be-
Japych mo wutoram pedepenayma 27 despans
2022 ., MOXHO Ha3BaTh CJIEAYIOIIUE: YTOUYHE-
HUE COJEP>KaHMUSI HEKOTOPBIX NPHHLMIIOB Jesi-
TEJIHOCTU TOCYIapCTBEHHBIX OPIaHOB, a TAKXKe
MIPUOPUTETOB BHELIHEH IIOJIMTUKH; H3MEHEHUE
U JIONOJHEHHE psiia cTared o mpaBax M CBOOO-
Jlax TpaxkJaH; BHECEHWE M3MEHEHHI B MOPSIOK
dhopmupoBanust lleHTpasibHONW W30UpaTEeTHLHON
KOMHCCHH, & TaKXe B MOPSJIOK MHULHUHUPOBAHUS
pecnyOIMKaHCKUX pedepeHIyMOB; YUpexKIeHUe
HOBOI'O OpraHa BiacTH B juie Bcebenopycckoro
HApOJHOTO COOpaHUs; YTOYHEHHE KOMIIETECHIIMH
U CpPOKa IMOJHOMOUYUN HEKOTOPBIX FOCYIapCTBEH-
HBIX OPTraHoB.

Konkperusupyem BblllIeyKa3aHHbIE KOHC-
TUTYLIMOHHBIE HOBEJUIbL. B HOBOI penakuuu cT. 7
npeaycMarpuBaeTcs, 4yTo KoHCTUTyUus uMeeT
BBICHIYIO FOPUIMYECKYIO CHIIY M IMPSAMOE JIEUCT-
BUE Ha Bcell Teppuropun Pecnybnuku benapyche.
WHble npaBoBbIE aKThl JOJKHBI M3aBaThCs Ha
OCHOBE U B COOTBETCTBUH ¢ KoHCTUTYLIMEN.

W3 5TuX npaBOBBIX HOPM CJEIYET, YTO
KoHcTuTynus sBiIseTCs IIaBHBIM 3aKOHOJATEIb-
HBIM aKTOM U BCE MHbIE HOPMAaTHBHbIE IIPABOBbIE
aKThl JIOJDKHBI €l cooTBeTcTBOBaTh. KOHTpOIbL
3a COOMIOIEHNEM KOHCTUTYLIMOHHOW 3aKOHHOCTH
B CTpaHe Bo3jaracrcs Ha KOHCTUTYLUOHHBIH
Cyn Pecriyonku benapychb (00 3TOM cM. HUXKE. —
ABT.).

Cratps 15 Koncturynuu nomnoiHeHa HOp-
MOM O TOM, YTO rocyaapcTBO 00ecleuynBaeT co-
XpaHEHUE HCTOPUYECKON MpaBIbl U MaMSATH O
repoMYecKoOM TO/BUTE OEIOpYyCCKOro Hapoaa B
roasl Benukoit OTeuecTBEHHON BOWHBI.

Cornacno mompaBkam B cT. 18 Konctu-
TYLIMH, YTOUHSIOTCS NMPUOPUTETHl BHEUIHEH MO-
muTUKU. Eciin B NpeXkHEeW pemakuuy 1uia pedb
O TOM, 4YTOOBI CJAENaTb TEPPUTOPHIO CTPAHBI
0e3bsiIepHO 30HOM, a TOCyIapCTBO — HEUTpaJb-
HBIM, TO B HOBOW PEAAKIMH TOBOPHUTCS O TOM,
yro Pecnybonuka benapych nckiouaeT BOCHHYIO
arpeccuro0 CO CBOEW TEPPUTOPUU B OTHOLICHUHU
JIPYTUX TOCYIapCTB.

besycnoBHO, HOBasi penakiusi B OOJbIIeH
CTEMEHH OTBEYAET IE€ONOJIUTUYECKON peaslbHOC-
TH, B KOTOPOH HaXOAHUTCS OEIOpyCcCKOe TOCy-
napctBo. C OAHOM CTOPOHBI, 3aBEPIIEHO CTPOU-
TEJIbCTBO aTOMHOM 3JIEKTPOCTAHLIUMH, a C JIPYroi
CTOPOHBI, HaXoXkAeHne B pamkax COrO3HOTO TO-
CyZlapCTBa HE IMO3BOJIIET OCTABATHCS HEUTpasb-
HBIM B YCJIOBUSIX BHEITHUX BHI30BOB.

Paznen Bropoii Koncrtutynum «JIM4HOCTS.
O6mectBo. [ocymapcTBo», 3aKpeIUSIFONIUN OC-
HOBHBIE IPaBa, CBOOOIBI U OOS3aHHOCTH Tpax-
JlaH, TaKXKe IpeTepresn psa U3MEHEHUH U J01o-
HeHuil. Tak, B cT. 28 3aKkpeIuiseTcss Hopma O TOM,
YTO TOCYJapCTBO CO3AAET YCIOBMS Ui 3aLUThI
MEPCOHANBHBIX JaHHBIX W 0€30MacHOCTH JIWY-
HOCTHU U 00IIecTBa MU UX HUCHONb30BaHuU. [Ipn
3TOM MOHATHO, YTO peYb MJET O 3alIUTE, IPEKIE
BCETro, paOOTHUKOB MPABOOXPAHUTEIBHBIX Opra-
HOB U TOCY/IapCTBEHHBIX CITyKAIUX.

B HOBO# pemakiuu wusjgaraercs Cr. 32!,
COITIACHO KOTOPOHM TOCYAAapCTBO CHOCOOCTBYET
JyXOBHOMY, HPABCTBEHHOMY, WHTEJUICKTYaJIbHO-
My ¥ GU3NIECKOMY Pa3BUTHIO MOJIOICKH, CO3/Ia-
eT HeoOXOMMBIE YCIIOBUS sl €€ CBOOOIHOTO U
3¢ GEeKTUBHOTO y4acTHsi B OOIIECTBEHHOW KH3-
HU, peaju3aliy MMOTeHIHala MOJIOJICKH B UHTeE-
pecax Bcero ooIecTna.

B cootBerctBun co ct. 45 Konctutynun
rpaxnaane PecnyOnuku benapych 06s3anbl 3a00-
TUTBCS O COXPAaHEHUH COOCTBEHHOTO 30POBBSI.
[Ipu 5TOM UM rapaHTHpYyeTCs NPaBO HA OXpaHy
37I0pOBBS, BKJIIOYasi OECIUIATHOE JIeUEHHE 3a CUET
rOCyAapCTBEHHBIX CPEACTB «... B MOPSJIKE, yCTa-
HOBJICHHOM 3aKOHOM.
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B HoBoil pemakuuu ct. 46 KoHCTUTYHHU
3akperuisiercs, yto Pecrybmuka bemapyces pas-
BHBAaeT ATOMHYIO0 DHEPreTHUKY B MHUPHBIX IIEJIfX,
obecrieunBaeT 0€30MaCHOCTH TPHU TPOU3BOJCTBE
1 MCIOJIb30BAHNN aTOMHOM 3HEPTUN.

B yka3aHHOM paszene UMEKTCS U Ipyrue
nornpasku. OgHako 6e3 U3MEHEHHI 0cTanacs Hop-
Ma O JJOITyCTHMOCTH CMEPTHOM Ka3HH (4. 2 CT. 24).
Mexay Tem, HAIMYKAE TaHHOW Mepbl HaKa3aHUs
BCTYNaeT B MPOTUBOPEUYHME C MPABOM YeEJIOBEKa
Ha Xu3Hb (4.1 cT.24). B pesynbrare PecmyOmu-
Ka bemapych SBIIIETCS €IWHCTBEHHOW CTpPaHOU
B EBporre, T71e pa3pemaeTcs yOMCTBO YeloBeKa
10 IPUTOBOPY CYyJA.

B may 1 paznena Il Korncrurymmn («U3-
OuparenbHasl CHCTEMa») BHECEHBI HE3HAYNUTEIh-
HbIE W3MEHEHUsA W JOoNOoNHeHWs. Tak, B HOBOHU
penakuuu cT. 64 B yucie rpaxJaH, KOTOpbIE HE
UMEIOT TpaBa m30Wparth W OBITh W30pPAHHBIMH,
HE Ha3bIBAIOTCS JIMIA, B OTHOIIEHUU KOTOPBIX B
YCTaHOBJICHHOM TOpsiKe M30paHa Mmepa mpece-
YEHUSI — COICPIKAHUE TIOJT CTPAKEN.

C 51Ol MONPaBKOW CIEAYET COIIacUThCS,
MOCKOJIBKY yKa3aHHbIE JMIa B CWIy Ipe3yMI-
LMY HEBUHOBHOCTHU IPOAOJIKAIOT CUMTATHCS He-
BUHOBHBIMU [0 BCTYIUIEHHUS B CHJIy NPHUTOBOpa
cyna. Ha ykazannsiii gaxt obpamanoch BHUMa-
Hue B Hay4yHO-mpakTHyeckoM KOMMEHTAapUH K
Konctutynmu Pecryonmku benapycs [1, c. 1112].

B crarbe 69 Konctutynuu, B KoTopoit mpa-
BO BBIJBI)KEHUS KaHAWJATOB B JEMyTaThl Ipe-
JOCTaBISIIOCh OOIIECTBEHHBIM OOBETUHEHUSM,
TPYIOBBIM KOJUIEKTMBAM M TIpaKIaHaM, CJIOBO
«0OIIeCTBEHHBIM OOBEITMHEHUAM» HW3MEHEHO Ha
CJIOBO «IIOJINTUYECKUM Naptusm». 13 atoro cre-
Jy€T, 4YTO B HOBBIX YCJIOBUSX IPABOM BBIIBHKE-
HUSI KaHIUIATOB B JIETIyTaThl OyIyT JHIIb MOJH-
TUYECKUE TapTUH, MPOILIEANINE PErHCTPaLio B
MuHHUCTEPCTBE FOCTULIHMH.

OCHOBHON KOHCTHUTYLIHOHHOW HOBEJION
CIIeAyeT IMpU3HaTh yupexaeHue Bceebemopyccko-
ro HapOAHOTO COOpaHMs KakK BBICIIETO MpeNCcTa-
BUTEIFHOTO OpraHa HapozosiacTus B PecmyOmu-
ke bemapych (mmaBa 3'). OCOOEHHOCTBIO 3TOTO
OpraHa BJIaCTH SBIISIETCS TO, YTO OH COYETAET B
cebe TONHOMOYMS psiia JAPYTHX TOCYIapCTBEH-
HBIX OpraHoB, B ToM uucie IIpesunenta, Ilapma-
MenTta, BepxoBnoro Cyna, KonctuTynmonHoro
Cyma. Tak, Bcebenopycckoe HapomHoe coOpa-
HUE: YTBEP)KJIAET OCHOBHBIC HAIPABICHUS BHYT-
PEHHEN W BHEIIHEW MOJUTHKH, BOEHHYIO JOKT-
pHHY, KOHLIENIIMIO HAIMOHAIBHOW Oe30macHoC-
TH; YTBEPXKAAET MPOrPaMMBbl COLMAIBHO-3KOHO-
Mudeckoro pasputus PecryOmuku bemapycs; 3a-
cinymmBaeT [IpeMbep-MUHUCTpA O BBITOITHEHUN
IIPOrpaMMBbl COLMATBHO-3KOHOMUYECKOTO Pa3BU-
tus Pecnyonmuku benapych; mpemiaraet n3MeHe-
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HUs U ponoiHeHus B KoHcturyumio; mpeiaraet
MPOBEJICHUE PeCIyONIMKaHCKUX pedepeHIyMOoB;
MPUHUMAET pelleHne o cmemeHnu IIpesunenTa c
JIOJDKHOCTH TIPU OTIPEICTICHHBIX YCIOBHSIX.

Bcebenopycckoe  HapogHoe — coOpaHue
BIIpaBe MPUHUMATh PEIIeHus, 00s3aTeIbHbIC IS
WCIIOJTHEHUS BCEMU TOCYIapCTBEHHBIMU OpraHa-
MU U JODKHOCTHBIMU JIMIIAMU U OTMEHSTH Ipa-
BOBBIE aKTbl, NMPOTHUBOpPEYAILIUE HHTEpEcaM Ha-
[IMOHAJILHOW 06€30MaCHOCTH, 32 UCKIIIOUEHUEM aK-
TOB CyJcOHBIX OpraHoB (cT.89°).

B wHoBoii penakumu KoHctutynuu 3Ha-
YUTEIBHO PacHIMPUWINCh TonHoMouns KoncTu-
tyuuonHoro Cyma  PecnyOnuku — benmapych
(ct.116"). Tak, 3TOT Oprad MOJYYHUI [IPABO TOJ-
koBaTh KOHCTHTYIHMIO; TNpOBEPSATH KOHCTHUTY-
IIMOHHOCTh IPOEKTOB 3aKOHOB O BHECEHUH H3Me-
HEeHUI U jgomnojiHeHui B KOHCTUTYLHIO, a Takke
BOMNPOCOB, BBIHOCUMBIX Ha pecIyOIMKaHCKHIMA
pedepenaym. OH Brpase no npeangoxenuto [Ipe-
suauymMa Beebenopycckoro HapogHOTo coOpaHus
JaBaTh 3aKJIIOYCHHSI O KOHCTHUTYILIHOHHOCTH IPO-
BegeHus BbIOOpoB Ilpesunenta, nemyraros Ila-
natel npenacraBureneil u wieHoB Cosera Pec-
My OJIUKH.

['paxxnanaMm mpenocTaBiieHa BO3MOXKHOCTH
oOpamarscst B Koncrutyunonnsiit Cyn ¢ xaio-
0amMHM Ha HaApyIICHUs HX MpaB U CBOOOJ, €CIH
peub UAET O MPOBEPKE 3aKOHOB, MPUMEHEHHBIX
B KOHKPETHOM JIeJIe, U €CIIM UCUYEpIaHbl BCE Ipy-
rue cpeacTsa cyneOHou 3amuTh (4. 5 ct. 1161).

OueHuBasi W3MEHEHUS M JONOJHEHHS B
Konctutynuto Pecnyonuku benapych, ciemyer
OTMETHUTh, YTO OHU B IEJIOM CIIOCOOCTBYIOT pas-
BUTHUIO HALIMOHAJILHOTO 3aKOHOJATENhCTBA. B TO
K€ BpeMsi IIpU OOHOBJICHMM 3aKOHOJATEIhCTBA
Ba)XHO yUUTBIBATh OOIIETIPU3HAHHBIC MPUHLIUIIBI
U HOPMBI MEXIYyHApOIHOTO IpaBa, Mepea0BOM
OTIBIT 3apyOEKHBIX CTPAH, a TAKKE YIEIATh 00JIb-
i€ BHUMaHHUS YKPEIUICHUIO TapaHTUi TMpaB H
cBOOON TpakIaH, OCOOCHHO B cClyyasix, Korja
OHM HAXOAATCS TOJ CTpa)kel WM B MecTax Ju-
IIEHUS CBOOOIBI.
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HOBEJLJIbI B 3BAKOHOJATEJIbCTBE
O I'OCYJAPCTBEHHOMU CJ1YKBE
B PECIIYBJIMKE BEJAPYCb

M.U. Ilacmyxos, B.B. IIpuzapa

BUII — Yuueepcumem npaea u couyuaibHo-
UHPOPMAYUOHHBIX MEXHOIO2UTL

2. Munck, Pecnyonuxa benapyco

AKTyaJIbHOCTb TE€MBbI HCCIIEIOBaHUS OIpe-
nensiercs TeM, uro 1 utonst 2022 rona B benapycu
ObUI IPUHAT B HOBOHU pepakuuu 3akoH Pecry6mu-
ku benapycs «O rocynapcTBeHHOM ciryxkoe» [1].
B 37001 CBSI3M BaKHO NpOAHATU3UPOBATH HOBO-
BBEJICHUS, [T0KA3aTh X 3HAYCHUE JUIS IPAKTUKH.

WHCTUTYT TOCYHapCTBEHHOW CIIy’KObI B
PecniyOmuke benmapych oOpen deTkue mpaBOBBIC
¢dopmsbl u cranaaptel. Co BpeMeHU NpuHATHA 3a-
koHa «O rocynapcTBeHHOH ciyx0e B Pecry6mu-
ke bemapycs» ot 14 mrons 2003 r. copmupoBa-
Jach JIOCTaTOYHO MHOTOYMCIIEHHAsl IPOCIIOMKa
rOCyJapCTBeHHBIX ciyxamux. [lo mmeronmes
IaHHbBIM, B KoHIle 2011 1. 00mas YuCiIeHHOCTh TO-
CYIapCTBEHHBIX Clly>kalnux B bemapycu cocras-
nsina 59 142 yenosek [2, c. 56]. B nocneaytoiue
roJpl KOJMYECTBO YMHOBHUKOB I€JICHAIPABIICH-
HO cokpamanocs. 1lo nanneiM HanmonansHOro
CTaTUCTHYECKOTO KoMHTeTa, Ha KoHer] 2019 1. ux
HACUMTEIBAJIOCH 36 844 uenoBek, 0e3 JaHHBIX O
YHUCICHHOCTH PAa0OTHUKOB CHJIOBBIX BEIOMCTB U
BOCHU3UPOBAHHBIX OpraHu3anui [3].

B Genopycckoil ropuanueckoil aureparype
UCCJIEJIOBAHNEM DPA3JIMYHBIX BOIIPOCOB rocCyaap-
CTBEHHOM CIIy’KObl 3aHUMAJUCh TaKUe y4eHbIC,
kak A.A. I'peuenkoB, O.O. JlaBpenko, JI.C. Be-
yep, K.M. Kenuk, B.B. [lonrpyma, O.U. Yynpuc.

Tak, no muenuro O.U. YUynpuc, BO3HHK-
HOBEHHME M Pa3BUTHE IOCYAAPCTBA IOBIEKJIO 3a
co0olf BO3HMKHOBEHHME U DPa3BUTHE TOCYIapCT-
BEHHOH CIIy’)KObI Kak HEOOXOAMMOTO 3JIEMEHTa
MeXaHu3Ma ero cyuiectBoBaHus [4]. YkazaHHbIN
aBTOp IMOJIAraeT, 4YTO «...CYIIHOCTb TOCYAapCT-
BEHHOH CIIy’KObl JI€TepMMHUPOBaHAa KOHCTHTY-
IIMOHHBIMH OCHOBAaMH €IMHON TOCYJapCTBEHHON
BIACTH M CHUCTEMbI TOCYJApCTBEHHBIX OPraHOB
Pecnybnuku benapycs. 910 ouepumBaer npene-
Jbl TPABOBOTO PETYIMPOBAHUS TOCYAAPCTBEH-
HOMU CITyOBI M MPEONpPEAEIseT ee CUCTEMY, KO-
TOpasi BKJIIOYAET MOJIUTHYECKYIO, JIEIMyTaTCKyIo,
CYZIEHCKY10, allapaTHyo, IPOKYPOPCKYI0, BOEH-
HYI0 ¥ BOGHU3HUPOBAHHYIO €€ Pa3HOBUIHOCTH...»
[5, c. 247].

B 3akone «O rocymapcTBEHHOH Ciryx0e»
oT 1 urons 2022 r. conepKUTCS HEMAJIO HOBEILI.
IIpesxne Bcero, pgaercs OIpelNeNeHHE IocCy-
JApPCTBEHHOM CIykO0bl Kak NpodeccHoHaIbHOM
nesTenbHOCTH TpaxkaaH PecnyOmuku bemnapycs,

3aHUMAIOUINX TOCYAapCTBEHHBIE JOJKHOCTH,
OCYILECTBIIIEMON B LEJISIX HENOCPEICTBEHHON
peanusanuyu TOCyIapCTBEHHO-BIACTHBIX IOJIHO-
MOYHil U (1K) oOecrieyeH sl BBIMOIHEHUS (DyHK-
U TOCYIapCTBEHHBIX OPraHOB WJIU JOJDKHOCT-
HbIX Jul Pecny6onuku benapycs (cT. 1).

Tem cambiM moguepkuBaeTcsi podeccuo-
HaJIbHBIM XapakTep 3TOW AEsSITeIbHOCTHU, CBSI3aH-
HBI C 3aHATHEM OIPENETICHHBIX TOCydapCTBEH-
HBIX JIOJDKHOCTEH M OCYIECTBICHUEM YCTaHOB-
JICHHBIX BJIACTHBIX MTOJTHOMOYUH.

HoBuiecTBoM siBiisieTCsl 3aKpeIuieHne CHC-
TEMbl TOCYJApCTBEHHOUW CIy>KObI, B KOTOPYIO
BKJIIOYAIOTCSI TPU PA3HOBUIHOCTH TAaKOH CITyXk-
Obl, a UMEHHO: TOCYIapCTBEHHOM TI'Pa)KIaHCKOM
CITy’KObI; BOGHHOUM CITyXObI U CIIy’)kKObl B BOCHHU-
3MPOBAHHBIX OPraHU3aALUAX (CT. 2).

B nocnenyromux craresix 3akoHa ompeze-
JISFOTCSL 0COOCHHOCTH KaXKA0M M3 3TUX Pa3HOBHI-
HOCTEH TOCymapCTBeHHOH cCiryOb1 (cT. 4, 5, 6).
Tak, BmepBble B 3aKoHOAATeNbCTBE benmapycu
BBOJIUTCS TEPMHUH «TOCYIAPCTBEHHAsI TPakJIaHC-
Kas ciyxx6a». [lon Takoil ciry:x00i mOHUMaeTcs
BUJl TOCYJApCTBEHHOM CIyXObI, IMpeICTaBIIsIO-
Ui co0oii mpodecCHOHANIbHYIO JIEeATEIbHOCTh
rpaxnan Pecnyonukm bBemapych Ha rocymapcet-
BEHHBIX TPAXIAHCKUX JOJDKHOCTAX, a TaKxkKe
Ha BOMHCKHUX JIOJDKHOCTSIX, MOMJIEKAIIUX 3ame-
HIeHUI0 oduuepamMu, U JOHKHOCTSIX CpeIHero,
CTapIlIEero M BBICIIEr0 HAyaJlbCTBYIOIIETO COCTa-
Ba MPU UX 3aHATUU B YCTAHOBJICHHOM 3aKOHOJa-
TEJIbCTBOM TMOPSIIKE TOCYIapCTBEHHBIMHU T'Pak-
JAHCKUMHU CITY>KaIIUMU.

I'paxxnanam PecnyOnuku benapycs, 3ame-
HIAIOIIKMM yKa3aHHBIE JOJHKHOCTH, MpPUCBAUBa-
IOTCS KJIACCHI TOCYIApCTBEHHBIX TI'PakKIaHCKUX
CIIy’)KallluX, a NPHUMEHHUTEIBHO K OTIENIbHBIM
JOJDKHOCTSIM — KJIACCHBIE YHMHBI, MEPCOHATbHbBIE
3BaHUA, JUIUIOMATUYECKUE PaHTH, KBaJu(uKa-
IIMOHHBIE KJIACCHI B MOPSIIKE U HA YCIOBHSIX, YC-
TAHOBJIEHHBIX 3aKOHOJIATENIbHBIMU aKTaMHU.

3aKoH MpenycMaTpuBaeT BEACHUE €IUHO-
ro Peectpa rpaxkiaHcKux JAODKHOCTEH Kak cHC-
TEeMbl TPaXTAHCKHX JOJDKHOCTEH M COOTBETCT-
BYIOIIUX KM KJIACCOB TPAXKJIAHCKUX CIYXKaIlUX
B 3aBUCHUMOCTH OT Xapakrepa U o0beMa IMOJHO-
MOYMIl U OOS3aHHOCTEW CHCTEMa TPakIAHCKUX
JOJDKHOCTEH M COOTBETCTBYIOIIMX MM KJIaCCOB
TPaXAAHCKUX CIYXalllUX B 3aBUCUMOCTU OT Xa-
pakTepa U oObeMa MOJTHOMOYHUI M 00s3aHHOC-
Telt (ct. 16).

HoBplif 3aK0H COMEPKUT HOPMBI, 3aKper-
JSIOUIMEe 0COOEHHOCTH TMOCTYIUICHHUS Ha Tpak-
JAHCKYIO CITy>kO0y, ee MpPOXOXKJCHUS W TpeKpa-
nieHus. B 9acTHOCTH, MOCTyIUIEHHE Ha CIyKOy
OCYUIECTBIIIETCS MyTeM Ha3HAYeHHs, YTBEPKIe-
Hust 60 u3bpanus (ct. 31 3akona). Ilpu sTom
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3aKoH MpenycMaTpuBaeT 3aKJIF0YeHHE KOHTpPaK-
Ta CO BCEMH TpaxKJaHaMH, MOCTYNAIOUIMMH Ha
TPa)XJIaHCKYIO CITyKOy, a TaK)Ke MOPSAI0K €ro mnpe-
KpamieHus. Vckimouenue caenaHo B OTHOLICHUH
JIUII, Ha3HAYaeMbIX Ha TPa)JIaHCKHE TOJHKHOCTHU
U BKJIFOUEHHBIE B KaJpOBbIi peecTp [TaBbl rocy-
napcerBa Pecniy6nuku benapycs (ct. 50).

HoBmectBom 3akoHa sBIIETCS TaKKe IO-
BbIIIIEHHE TPeOOBaHMU K KaHAMJIATaM Ha JIOJIXK-
HOCTbh TOCYJapCTBEHHOTO ciyxaiero. Tak, st
MOCTYIUIGHUSI Ha TOCYHapCTBEHHYIO CIyKOy
TpaXJaHuH JOJDKEH MPEICTaBUTh JOKYMEHTBI
U CBEICHUS, NEPEYCHb KOTOPBIX COMAEPIKUTCS B
cT. 29 3akona. Cpenu mpoyero, HeOOXOUMO TPH-
JIOXKHUTH 3aKIIOYEHUE BpaueOHO-KOHCYIIBTAIlMOH-
HOM KOMHUCCHUHU TOCYIAapCTBEHHOH OpraHu3aluu
3paBOOXpaHeHusi 00 OTCYTCTBHH (HAJIHYWU) 3a-
OosieBaHUs, BXOAAIIETO B ONpEACNCHHBINA Iepe-
YeHb 3a00JIeBaHUM, MPENATCTBYIOIIUX HCIIOIHE-
HUIO CITYKeOHBIX 0053aHHOCTEH Ha rPa)KTaHCKOM
ciy)0e U paboTe ¢ TOCyIapCTBEHHBIMH CEKpe-
tamu. Kpome Toro, rpaskJlaHvH, MpeTeHAYOMWUN
Ha 3aHATHE JOLKHOCTH, IOJDKEH MOANUCATh 00s-
3aTeNIbCTBO, MPEayCMOTpeHHOe CT. 16 3akoHa
PecniyOnuku benapyce «O Goprbe ¢ koppyn-
uei», a TakKe yCIEIHO CAaTh KBaTU(pHUKAIIMOH-
HBII K3aMEH.

Takum oOpa3oMm, HOBBIH 3aKOH O ToOCy-
JAPCTBEHHOM CITy:K0€ CHCTEMaTH3UpOBal paHee
JIEHCTBYIOIEe 3aKOHOAATEIBCTBO B YKa3aHHOMN
chepe M pacHMpuil MOHATHE TOCYIAPCTBEHHOM
CITy>KOBI 32 CYET OTHECEHUS K Heil BOCHHOM CITyXk-
ObI U cTyObl B BOGHU3UPOBAHHBIX OpraHU3aIMIX
(pu ompeeNieHHBIX YCIOBUSAX). 3aKOH TTOBBICHII
TpeOOBaHUS K KaHIUJaTaM Ha 3aMeIleHue JOIK-
HOCTH TOCYIAapCTBEHHOIO CiyXallero, OoJee
YEeTKO OMPEAETW CTaTyC Pa3IMYHbIX KaTerOpHii
TOCYIapCTBEHHBIX CiayxkamuX. OTHBIHE JOJIK-
HOCTH TOCYJapCTBEHHBIX CIIY)KaIllUX BKJIIOYAIOT-
cd B eIuHbI PeecTp rocyaapCTBEHHBIX 1OJIK-
HOCTEH M COOTBETCTBYIOIIMX MM KJIaCCOB B 3aBU-
CUMOCTH OT XapakTepa u 00beMa MOTHOMOYHIHA.

[lo mpumepy 3apyOeXHBIX CTpaH, B TOM
yucne Poccutickoit denepanyu, nenecooOpazHo
BBIIETIUTh W3 COCTaBa TOCYAAPCTBEHHBIX CIIy-
JKAIIMX JemyTaToB MecTHbIX COBETOB JemyTa-
TOB U pabOTHUKOB WX amnmapara, MECTHBIX HC-
MOJTHUTENBHBIX M PACHOPSAUTEIbHBIX OPraHOB
U ONpEAETUTh X CTAaTyC B OTJCIILHOM 3aKOHE O
MYHHIIUIAIBHON Cayk0e. ITO 00BSCHIETCS TeM
00CTOSATEILCTBOM, YTO MECTHBIE OpTaHbl BIACTH,
no o0IeMy MpaBUily, HE OTHOCSTCS K CHUCTEMe
OpraHoOB TOCYIApPCTBEHHOH BIacTH U 00pasyroT
000CcOOJIEHHBIN amnmapar ymnpaBleHUsS Ha MECT-
HOM ypOBHE.
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IBAJIIOUBIA CTAHY HIJIAXTDI
BAJIIKAT'A KHSICTBA JIITOYCKATA
Y APYI'OU ITAJIOBE XVI -
KAHIBI XVII crer.

/.B. Ilpakypam

Benapycki 03apycaynvt IKaHamiunwvl YHieep-
cimym

2. Minck, Pacnyonixa Benapyco

[Tpabmema TpaHchapmampli craryca OUIs-
xemkara cacioys Bsutikara kusctBa JliToyckara
(maneit — BKJI) y apyroii manose XVI— KaHIb!
XVII cret. — BenbMi BakHAE, ajie ApIHHA Jaciie-
JlaBaHae MbITaHHEe. BaXHACIb BBIBYUSHHS raTara
mparpcey 3akiIoyaenia Y MardbIMacii BbI3HA-
9bIb acabiBacti (hapmMaBaHHS 1 pa3BiIlIs MOJIBC-
Ka- niTO}“ICKaﬁ KYJIBTYpBI, si€ Yy3aeMaa3esHHSA 3
KyJbTypaMi IHIIBIX HAapozxay, 3pasymelb Iia-
XOJDKaHHE 1 PasBILUE MIPAry CallbIUIbHBIX, JKa-
HAMIYHBIX 1 MANITBIYHBIX I1HCTBITYTaY, AKis Aa
raTara 4yacy iCHyIIb y KpaiHax Ycxomssii Eypo-
nbel. A camae rajoyHae, IITO BBIBYYSHHE 3BaIO-
Il IUIIXEIKara CTaHy 3’ AyJIseriia BaKHbIM IS
pa3yMeHHs npa6neM 3BSI3aHBIX 3 cpapMaBaHHeM
rpamaj3saHCKai cynonLHacm 1 pa3Biuém 13-
MAaKpaTBIYHBIX 1HCTHITYTay Y Cy4acHBIX A3SpiKa-
Bax.




[Ipatpe sBamONBI CTAaHOBIIIA 3aYBaKHBIM
yxo ¥ kaaipel XV—XVI cr., kani maraarer BKJI
pacrniadaii OapanbOy cymnpaib BbIJIAHHS ITICHMO-
Bara 300py 3aKoHay, sIKi MOT iCTOTHA 3aKpaHyIlb
1 abMekaBallb iX paBbl. ATHAK Y3aKOHEHHE BbI-
KIIFOYHBIX TIPBIBUICSY Ha A3ApXkKayHyr Yiamy i
VIacHILKIsI IpaBbl HA BSJII3HBIA Oaraii, y nep-
IIYI0 Yapry IIbIpoKae 3emiieyiajaHHe, BhIKITiKa-
J1a 3alliKayaeHacllb y MaryTHail BepXaBiHbl TAaHOY
1 KHSI3EY.

VY BbIHIKY OapanbObl HUISXTHI 32 CBae IMpa-
BBI, @ TakcaMa IMKHEHHS BSUTIKAKHSCKal yiajabl
Ja aOMe)kaBaHHS CBaBOJIbHILTBA OyHHBIX MarHa-
Tay 1 CTBapdHHA aryjibHaJ3sip)KayHara mpaBa-
Bora noss, ycé xk y 1529 r. 661y npeiastel [ Cra-
tyT BKJL

[nsaxty BKJI He 3amaBanbHsa iX cTaHO-
Bimya i macnsa Craryra 15291 V cysasi 3 -
ThIM ObLTI PABE/I3CHbI padopmbr  1560-x 1T,
KIS nammpam MPaBbI MUIAXTBI: yCE LMUIAXIIYbI-
xpmcumHe anbIMaJIl a/IHONBKABBIS TPABEI (Bi-
JIEHCKI npmmnem 1563 r.). Ix mor cy,usmb TOIb-
Ki IUISIXEUKI Ccyd, 1 Yce siHbl ObUIl POYHBIS Tie-
paa 3akoHaM, TakcamMa NUISXIIYbl aTpbhIMai
MpaBa MOYHACIIO pachapajpkaliia cBacit 3saMiaen
[1, c. 83].

Jlnst 3amanaBaHHs paHed aTpbIMaHbIX IIpa-
BOY ObIy mpbiHATHl CTatyT 1566 T, ki ¥ cBaro
yapry Takcama JdKjapaBay 3axaBaHHE OymdydbIX
IIPABOY LUIAXTHIL.

Hactynueim kpokam nwisixtel BKJI 6buta
naaTrpeiMka VHil 3 [lonmprruait. Marusiva, kani 6
He amas3ilblifHas cijla JITOYCKIX MarHaray, siKis
Oasuticst maz0ayyieHHs: OONbIAcIi CBaiX MPaBoy,
a ¥ TOpIIBIM BBINAJKY NOYHara pacTBap3HHS ¥
MOJIbCKal HuIsxile, 0e3 arpbIMaHHs BBICOKIX Ma-
caJl y HoBaii a3sipkaBe, To ¥ akie 1697 1. He ObuIO
0 1 caHCy, 60 JiTOYCKast IIIAXTa Y>KO Taabl aTphl-
Mana 6 yce ThbIsl IPpaBbl, SKIMI BaJoAall MOJIbCKIis
HUIAXIYBL. Y CYBsI31 3 T3TBIM MarHathbl 1 crnpada-
BaJIl mpagyximinb yHito. Annak JlitBa ¥ Toii yac
mpaugreaia agdyBalb Halick 3 00Ky MaCKO}"Ic-
Kai JI3APIKABBL; MArpo3a. noyHara MapaXkdIHHS ¥
JliBoHcKkaii BaliHe i janeimara Ykimoudaas BKJI
y se CKJaj CcTaHaBuiaca plajibHacuioo. Tamy i
Oblna magmicana JlroOmuackas YHis, skas 30mi3ina
abe/13Be JA3APIKaBBI SIIIIYD MaITHEH.

Bomniki  JlroOmiHckail  yHil  3aKirodaiics
¥ ThiM, mTo BKJI pazam 3 Ilonbimyait yrBapsiii
arynpHyto Pou [lacmanityro. JlroOGminckae ma-
rajHeHHe ObIJI0 He caMbIM BhIragHbIM 11t BKJI,
acabmiBa JUIsi Mar”aukix poaay, 0o wsmep iMm
JIlaBoj3ijacs JM3sUTIb MATITBIYHYIO Viaay 3 ma-
nskami. [llnaxra BKJI we arpeimana mpaBa Ha
3sIMENIBHBIS YNaJaHHI Ha TAPBITOPBILX, Aalyya-
HbIx g1a Kapaneyctsa [lonbckara, mTo BhIKITIKaIa
Sy OOJBIIYIO Sie 3alliKayJieHacllb Ba ypayHa-
BaHHI 3 IIISXTall MOJIbCKAM.

Cxknananbist yacel st BKJI mpangraamics
1 macys YHii, 3’sBijacs HebsAcIeka ¥ MOYHbIM Ma-
mieiHauH1 Tlonemuaii camactoinacii BKJI, mro
BBIKJTIKaJa aHTBINOJIBCKISI HACTpoOl, SKig 3 pa-
naciro nmaarpeiviiBaini maraatel BKJI [1, c. 87].
3 mamamoraii ratara MarHaTaIphIs 3710J1e1a ymara-
Bauua Ba ynaaze BKIJIL IlausspmxsHHeM rarara
MOYKHA JIIYBILb CTBapaHHE ['anoynara TpeiOyHana
1 arppIMaHHE Tacaabl KaHIyIepa MpajcTayHiKOM
marnaray JleBom Cameram. Menaita 3 sro
Vya3enam ObIY MaapbIXTaBaHbl 1 BeIAaA3eHbl CTa-
TyT 1588 roma. ¥V iM OblI0 3amicana, mTO 3aii-
Mallb J3sIpyKayHbIS MMacajibl 1 aTpeIMITiBaIlb 3eMJIi
¥ BsiTikiM KHACTBE Mario TOJIbKI HACEIbHIITBA
BKJI, mTo pma3Boiijia MarHaraMm OOJIbII HE O3s-
JIb naniTeiaHyto ymany [1, c. 129].

Tonpki kani MarHarel TacTymnoBa Ma-
Jeniieuti cBaé crtaHosimya macisg JIroOiiHa, To
HUIAXTa 3acTanacsd Y >KaxJiBbIM CTAHOBIIIYBI,
nakoJibKi 3axonHis TIpbiTopsli BKJI ma-paneit-
1IaMy 3acTaBajiicsi ¥ pacrapakKdHHI MOJIbCKa-
ra 00Ky, IITO BBIKIIIKajIa SIIY? OOJNBIIBI 1HTAPIC
nusixtel BKJI Ba ypayHaBanHi mpaBoy ca Hmuisix-
Tail nonbckail. 3 kanma XVI ct. ynnbl}”/ MarHaray
Ha namency JI3APIKABBI PI3KA y3poc, J3SIKYIOUbI
X ymzeny ¥ a,[[MlHICTpaLIBII/IHaI/I cicTame 1 yanze
HaJ ApOOHAM MUTSIXTaH.

Inaxue BKJI He magabanacs aapo3HeHHE
X CTaHy aJ MarHaray, a 6osbi 3a yc€ ix KpaHa-
Jla TacMsIXOBae CTAHOBIIIYA IMOJBCKAN MUIAXTHI.
VY cyBs3i 3 MTBIM OblIa mavara a3eiHacup Ila-
nynoBiukaid kangenspaipii Boiicka BKJI «bpa-
TIpcKki caro3» y 1661—-1663 rr., sikas ajakpeiTa
BBICTYyTIAJIa CyIIpallb yCiX MarHalkix rpymnipoBak.

J[3eitnacip  «bpaTtapckara caroza» Obuia
HakipaBaHa Ha YywmaraBanHe YHii 3 [lombprryai
nuisixaM ypayHaBaHHs npaBoy nuraxtel BKII 3
KapOHHaﬁ CnaanKy SIHBI cqlapMyn;IBani cBae
1HCprKL[LIl Ha coiiMikax, nepaj coiimam 1662 r.,
a macns 1 Ha camim coime 1662 [2,c. 181]
Tamy aOmepkaBaHHe KadKBallbli (ypayHaBaHHS:)
ObLI0 OE3BBIHIKOBAE.

VY 70-a . XVII cT. y IHCTPYKIBIAX IIISAX-
THI aCOOHBIX TIaBeTay 3’ AyJstolia narpadaBaHHi,
AKiSL TIOTBIM YBaWIUIl ¥ JaKyMEHT, MPBIHATHI Ha
coitme 1697, a ¥ 1673 . y nepiubl A3€Hb Ma-
csamkoHHAY Ha Bapmayckim 3’e3ne macisr BKII
3anaTtpabaBasli ypayHaBaHHS ¥ IpaBax JIITOYC-
Kail NUIAXThl 3 KapoHHail. ['3Ta a3Hayana, mTo
MarHaukay amxirapxii IpbIXo3illb KaHell.

Hlnaxra BKJI nHa mnacrasHHail acHOBe
Vy3HiMana mbpITaHHE a0 ypayHaBaHHI IpaBoy,
KaHYaTKOBa 1X Ma3ilbls ObUIa MPBIHATA HA COiMe
¥ 1697 r. [lauatak coiiMa, MardpiMa, i ObIy CITPBI-
sanpHBl s Cameray, 00 OGONbIIACIH BBICTYIAIO-
YpIX MarpabaBaii cieacTBa y crnpaBe KaHdend-
panpli Boicka BKJI. Ane xyTka agObuiacs 3meHa
¥V Hacrposix. Tak, 17 mast, y mepuibl X JA3€Hb
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MacsJDKIHHSY, MCIUICTIaycKi Xapykbl M. Bano-
BiYU MpamnaHaBay aXbIIISIBIIb «KadKBalbIIO Ipa-
BOY 1 MpaparaTbiBay» sIud Aa abpaHHs MapIiai-
ka. [lacns BbIOapay Mapianka ma siro X Ipa-
MaHoBe ObLIa CTBOpaHA KaMicCis ISl BBIIPALIOYKi
aryJapHara npaekTa KadKBallbli MpaBoy, a 3aThIM
3a4bITaHbl CKJIaJI3€HBI TIPaekKT [2, c. 184].

JlaTbIuHa KapbICHACLI «ypayHaBaHHS Ipa-
BOY» MEpKaBaHHI JaclieIYbIKay pas3bIXOA3sIl-
na. Hanpeiknan, Ockap XanOBakc mpeI3HAY akT
BaXHBIM, ayie MpalbJeMHBIM Yy Aro BbIKaHaHHI
[3, c. 267]. PobGepr ®Ppoct craHoyda craBiycs
Jla TIPBIHSALIIS aKTa 1 JIYBIY ST0 BAXKHBIM KPOKaM
y pasBillli I3sipXaBbl 1 Tpamajactea [4, c. 214].
A Bock OpbiTancki rictopeik Hopman [[3Bic
3yCiM pacKpBIThIKaBay MpPBIHALIE TITara axra
[5, c. 227].

Ham Gonbpmn mamabaera aymka P. @poc-
Ta: coiMaBasi KaHCTBITYIbISI 1697 1. a0 ypayHa-
BaHHI TipaBoy muisixTthl BKJI 3 mpaBami misxTh
KapaneycrBa Ilonbckara — 3HauHasi mepamora,
skasi Obula BaXHBIM KpOKaMm y pas3Billlli J3sip-
JKaBbl 1 TpamajJcTBa. «YpayHaBaHHE IPaBOY»
ObUIO 3HAYHBIM TICTAPHIYHBIM MOMAHTaM, SKi
Jma3Boniy nwisaxie Oonbln cBabomHa Ya3enbHi-
yaib y J3IpKayHbIM KipaBaHHI, y BbIOapax y
COiM. AJTHaK SHO cTaJjia MPBIYbIHAN MaTiTHIYHBIX
cnpoayak 1 kangumikray y Pausl [lacnamitaid, sikis
NpBIBSIL /1a sie acialieHHs 1 pa3apaOHEHHs ¥
kaHuel X VIII ct.
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HAIIMOHAJIBHAS BE3OITACHOCTb
KAK KJIIOYUEBOU ®AKTOP
JJISA PABBUTUSA TOCYJAPCTBA

A.A. Pazyes

Mozuneeckuit zocyoapcmeenHblil yHUGEpCUmMEm
umenu A.A. Kynewosa

2. Mozunes, Pecnyonuka benapyce

Kaxxaprit ron muist o01ecTBa u rocyiapcTna
BO3HMKAET OOJIBIIOE KOIUYECTBO BBI3OBOB, PHC-
KOB U yrpo3 OesomacHoctu. KirodueByro 3Haum-
MOCTH JJIsl TOCylapcTBa B O0pp0e C COBpeMeH-
HBIMH BBI30BAMHU IIPHHAJIC)KUT OpraHaM Irocy-
JTApCTBEHHOW 0€30MacHOCTH, OpraHaM BOCHHOM
pasBelKH M KOHTPPA3BEIKH, L€Jb KOTOPHIX —
OCYILECTBIIEHHE BBICOKOA((EKTHUBHOI BHEUIHEH
U BHyTpeHHel nonutuku. Hamumonanbhas Ge3o-
MACHOCTD SIBIISICTCSI HEOOXOAMMBIM YCIIOBHEM CY-
IIECTBOBAHUS JIFOOOTO CyBEpEHHOI'0 IOCyaapcT-
Ba. HeosiHO3HA4YHYIO pOJIb IIPU 3TOM HIpaeT IJIo-
Ganmu3anus.

COBpEMEHHBIM MUD XapaKTEpU3YyEeTCsl He-
CTaOMJIBHOCTBIO, YTO BE/IET K HOBOMY BAapHAHTY
MEXYHapOJHBIX OTHOIICHUI MPAaKTUYECKU BO
BCeX yrosikax mwupa. Llensril psa BoifH, peBosro-
IIU{, TOCyIapCTBEHHBIX NEPEBOPOTOB, MPOBOKA-
LU MEKIYHApPOAHBIX OCIIOKHEHUH, COBEPIICHHE
aKTOB MEXIYHApOJHOIO TEPpOpPH3Ma, COBEpIIe-
HHUE 3KCTPEMHUCTCKUX JIEUCTBUM, TPOU30LIEAIINX
B XXI Beke, 3HAUMTEIILHO HM3MCHHIM OajaHC
CHJI Cpel CyOBEKTOB MEXKIyHApOJHOIO IpaBa.
Henb3s He yNOMSHYTh M NMPO HHBIE TNI0OAIbHBIE
BBI30BBI, C KOTOPBIMH CTaJIKUBaeTcs Kak Pec-
ny6nuka benapych, Tak M Bce MHpPOBOE CO00-
IECTBO: IIO0aNM3aIysi, pOCT IPECTYHMHOCTH,
CYBEPEHHUTET rocynapcrsa, mpoliemsl B obiac-
TH OXPaHbl OKpY’Karolled cpelbl, MAHIEMUU U
MUTPALMOHHBIE IPOIIECCHI.

Heo6xomumo 0OpaTuTh BHHMaHHE, 4TO
JecTByIONass Ha JaHHBIH MOMEHT KOHIIEIIIHS
HallMOHAJLHON Oe3omacHocT PecnyOnuku be-
Japych CO3Jajla METOIOJOTHUYECKYI0 OCHOBY
HOCTPOEHUsI M (YHKIMOHUPOBAHUS CHUCTEMBI
HaI[MOHAJbHOU Oe3omacHOCTH, Tpelyromas Ha
COBPEMEHHOM 3Tane MOKMX AMHAMHYHBIX MO-
XOJIOB U KOHKPETHBIX PELICHUH, 310pOBOTO Ipar-
Mmaru3Mma. Bmecte ¢ TeM ¢ MOMeHTa e€ IpuHATHS
u yrBepxxaeHus B 2010 rogy B PecnyOnuke be-
Japych M BO BCEM MHpPE MPOU30ILLI0 MHOXKECTBO
pas3InYHBIX COOBITHI. B cBsI3M ¢ 3THM 1O cocTos-
Huto Ha MapT 2023 roga B Pecybnmke benapych
BBICHIMMU OpTraHaMM TOCYJIapCTBa IPOBOJUTCS
KOMIUIEKCHass paboTa Mo HOATOTOBKE HOBOHM pe-
JAaKIMM WM BOBCE HOBOM KOHIEMIHMU HAIHO-
HaJIBbHOM 0€30MacHOCTH, KOTOpasi oTpasuia Obl
BCE CYNIECTBYIOIINE B JaHHBIH MOMEHT YIpO3bl
1utst 6e3omacHocTH PecyOmku bemapyce.




Tak, no maenuto I."M. BpoBku, 3HaYUTEINb-
HOE BHHMAaHHUE JOJKHO YIENSIThCS MHHOBAIIMOH-
HOM cucTeMe oOecreueHuss OCE30IIacHOCTH, B
pamMKax KOTOpPOM OCYIIECTBIISIETCS IIeJICHAIpaB-
JICHHAsl CKOOPAMHHUPOBAHHASA JIEATEIbHOCTh TO-
CYIapCTBEHHBIX W OOIIECTBEHHBIX HMHCTUTYTOB
no oOecredeHnio 0e30MacHOCTH WHAWBHUIYyMa,
obmecTBa, rocymapctra [1, ¢. 123].

HcTouHnnkoM MpaBOBOTO PETYIUPOBAHUS
obOecricueHrsT TOCY/IapCTBEHHON 0€30MacHOCTH
BBICTYNAIOT CJEAYIOIIKEe MpaBoBbie akThl: KoH-
HETIINS HAallMOHANBHOU Oe3omacHocT PecyOnu-
k1 benapych, KoTopasi onpezesnseT CBepIIeHrue ’
MOJIKPETJIEHUE ATAKOTr0 BaTepraca 0e30MacHOCTH
JUYHOCTH, 00IIeCTBA U TOCYIapCTBa OT BHYTPEH-
HUX W BHEMIHUX yrpo3; 3akoH PecrnyOnuku be-
napych «O0 yTBep»kK/JI€HUU OCHOBHBIX HarlpaBlie-
HUW BHYTpPEHHEH M BHEIIHEW MOJMTHUKNY; 3aKOH
PecniyOnuku benapyce «O0 yTBep:KIeHHH BOCH-
HOM nokTpuHsl PecryOmuku bemnapyce.

Konuenust HanpioHanabHON 0€30MacHOCTH
Pecniyonmuku Benmapych, yTBepKIaeHHAs YKa3oM
[Ipesunenta PecriyOnuku benapychk ot 9 HOAOpS
2010 r. Ne575 TpakTyeT HaIlMOHAIBHYIO Oe3011ac-
HOCTb KaK COCTOSIHHE 3aIIMIIEHHOCTH KU3HEHHO
BaXHBIX HMHTEPECOB JIMYHOCTU (KOHCTUTYIIMOH-
HBIX TIpaB, CBOOOJ, 3aKOHHBIX HHTEPECOB), 00-
niecTBa (MaTepUaNIbHBIX, JYXOBHBIX IIEHHOCTEH,
CHCTEMBI OOIIECTBEHHBIX OTHOIICHHWH) M TOCY-
JapcTtBa  (HE3aBUCHUMOCTH, TEPPUTOPUATBHOMN
LEJIOCTHOCTH, CYBEPEHHUTETa, KOHCTUTYLHOHHO-
TO CTpOsl) OT BHYTPEHHHUX M BHEUIHHX YTpPO3
[2, 1.4, m.46].

Hcxons u3 onpezneneHus cieayet, 4To Ha-
[IMOHAJIbHAs 6E€30MaCHOCTh — 3TO KOMIIEKCHOE U
CHUCTEMHOE SIBJICHHE, BKIIOYAIOIIee eIMHUYHBIC,
00BeIMHEHHBIC MEXTy COOOW M HaXOJsIuecs B
HENPEPHIBHOM COJICHCTBUU DJIEMEHTHI, 00pa3yro-
e 00yCIOBIECHHYIO ETOCTHOCTD.

JleicTBUTENTbHOCTh TaKOBa, YTO B HACTOSI-
M MOMEHT HallMOHajbHasi 0e30MacHOCTb BbI-
CTyMaeT Kak HMHTETPUPYIOLIasi IMOJIOKEHHE, CO-
JEHCTBYIOIIEEe YKPEIUIEHUIO TOCYIapCTBEHHOCTH
u o0ecrieyeHNe peanbHO 3HAYUMBIX HHTEPECOB
rpaxnaad. [leHcTBUs cTpaHbl MO 00€CTIEUEHUIO
HAI[MOHAJLHONW OE30MacHOCTH B TMOJUTHUECKOM
cthepe peanusyeTcss pAIOM MeEp: HCIOTHEHHE
Konuenuu HanmonansHOM Oe3omacHocTu Pec-
nyOnuku benapych, mpaBoBasi M MOJUTHYECKAS
OXpaHa CYBEpPEHHOCTH rOCyAapcTBa, TOYHOE pac-
MpeesieHre TIPaB.

CdopmupoBaBIIUiicss HOBBI MHUPOIOPS-
JTOK, KOTOPBI OKa3bIBAET BIMSHNE HA OTHOILICHUS
Pecniy6muku benapycs ¢ CILIA, ctpanamu 3ama-
Jla, COCEHUMHU PECIyOIHKaMH TMO3UIIUOHUPYET
MOTPeOHOCTh B X0JIe 0OecreueHus: 0€30MacHOCTH
CHUCTEMAaTUYECKOTO TMPOTHO3a BBISBICHUS yTPO3,

PHUCKOB, ONACHOCTEH UIsi BHYTPEHHEH W BHEIl-
HEel MOJUTHKK Haiiero rocyaapcrsa [3]. Baxkno
MMOHUMATh TIPUPOJTY, CMBICI M COJEpIKAHHUE OTIpe-
JICJIEHHBIX OMACHOCTEH M PUCKOB, 3HATh, UACHTU-
bunMpoBaTh MpaBOHAPYIIUTENEH, OCYIIECTBIIATH
0030p W MpeABHACHUE KPUTHUECKOM HHPpacT-
PYKTYpBI, HH(POPMATUBHOW Cpe/Ibl, yPOBHS YSI3BU-
MOCTH CyObEKTOB BO3/IEHCTBUSI.

K mnepBoodepenHsiM BompocaMm cieayeT
MPUYUCIIATG MUTPAIMOHHBIE TEYCHHsI Ha Tep-
PUTOPHUU TOCYIApPCTBA, TEMbI COOIONEHUS MEXK-
JYHapOTHOTO TIpaBa, Yrpo3bl HAIMOHATIBHON H
BoeHHOH Oe3omnacHocty [4]. [Ipu Bcem npu 3TOM
HEOOXOMMO: pa3padboTaTh CTpaTernyecKue, mia-
HOMEpHBIC HaIpaBlieHUs 00eCleYeHus HaIluo-
HaJIbHOM 0€30IaCHOCTU U YCTOMYHMBOIO Pa3BUTHS
CTpPaHBl B YCIIOBHUSX TIIOOATW3alliU; BKIIOYUTH
B Konuenuuto HauvoHansHON be3zonacHocTu
PecniyOnmukn benapych mpaBoByr0 0€3011acHOCTH
KaK OTACJbHBIN, CAMOCTOSTENIbHBIA BUJ; pa3pa-
00TaTh KOMIUIEKC pEe3yJIbTATUBHBIX TOCYIapCT-
BEHHBIX MEp IO MPOTHUBOIEHCTBUIO SKCTPEMH3-
Ma KaK CpeIcTBa JecTaOuiu3alli ToCylapcTBa;
ocymiecTBiieHHue YPHEKTUBHOTO MEKIYHAPOTHO-
ro mapTHepcTBa A (POPMHPOBAHUS KOHCTPYK-
TUBHOW MHOTOIIOJISIPHOCTH.

[TogBoas MTOT, CIENyEeT OTMETUTD, YTO, HC-
cleqys KOHKPETHO BOIIPOCHI TOCYIapCTBEHHOM
6€301acHOCTH, HEOOXOJUMO YCHUIJIEHHE TOCTOSH-
HOTO KOHTpOJSl 32 MH(OpPMaMOHHOH Oe3omac-
HOCTBIO, a TaK)Ke METOIaMH MOAaJepkKaHus Oe-
JIOPYCCKOM TOCYIapCTBEHHOCTH, BOOPY>KEHHBIX
CHJI B HHTEpecax 3aliTbl U 0e30HacHOCTH
Pecniybnuku benapych, uccnenoBaHuu 3Haue-
HUSL U npoOieM (pOpMHUPOBAHMS POrPECCUBHOM
apmun. Tak, HampaBJI€HUWE MEPONPHUATHMI, TPO-
TUBOJICHCTBYIOLINX TIIIOOAJbHBIM YIrpo3aM Ha-
nMoHanbpHOM Oe3omacHocTn PecmyOnuku bena-
PYCh SIBJISIFOTCSI: TTOBBIIICHHE BAaJOBOTO BHYTPEH-
HEro MpoayKTa, MoAepHu3auus BoopykeHHbIX
Cui; 6oprba ¢ Koppymueit; obecredeHne mpaBo-
nopsi/IKa.

[Tomaraem, 4Tto BceM cyOBeKTaM obecrie-
YeHHUs HAIMOHAJIBHOW 0€30MacHOCTH HEO0OX0au-
MO aKTHBU3HUPOBATh CBOM YCWIIHS M MPOJAOIKHUTH
NESITEIbHOE CO3JJaHME YCIIOBUH, NMPU KOTOPBIX
rocyaapcTBo OyneT HEM3MEHHO pa3BUBAThCS, a
rpaxnane PecnyOonmukn bemapyces — omrymarh
CBOIO 0€30MaCHOCTh U YBEPEHHOCTh B 3aBTpalll-
HEM JHE.

CIIMCOK UCHHOJIb30BAHHBIX
NCTOYHHUKOB

1. Bposxa, I'M. Hayuonanvuas 6esonac-
HOCMb KaK 0a3uchbvlil hakmop pazpabomxu 2o-
CYOapcmeeHHol  NOIUMUKY — UHHOBAYUOHHOZO
pazeumus / I'M. bposka // Ilpobremvr ynpasie-
Hus. — 2018. —Ne2. — C. 122—129.
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2. 06 ymeepoicoenuu Konyenyuu mayuo-
HanvHou Oezonacnocmu Pecnybonuxu bBenapycey
[Onexmponnwiii pecypc]: Yxaz [lpezuoenma Pecn.
Benapyco, 9 nosiops 2010 2., Ne575: 6 peo. Yraza
Ipezuoenma Pecn. Berapyco om 24.01.2014 2.
Ne49 // DTAJIOH. 3axonooamenvcmeo Pecnybnu-
xku benapyce / Hay. yenmp npaeosoii umngpopm.
Pecn. benapyco. — Munck, 2023.

3. 06 ymeepocoenuu OCHOBHVIX HANPAG-
JleHUull 8HympeHHell U 6HewHel noaumuxu Pec-
nyoauxu Bernapyco  [Onexmponnviii  pecypc]:
3axon Pecn. bBenapycv, 14 nos6. 2005 2o00a,
Ne60-3: 6 peo. om 04.06.20152 Ne275-3 //
OTAJIOH. 3axonodamenvcmeo Pecnyonuxu bena-
pyvew / Hay. yenmp npasosoii ungpopm. Pecn. Be-
aapycs. — Munck, 2023.

4. 06 ymeepoicoenuu Boennoii odoxmpu-
ol Pecnyonuxu benapyce [Onexmponnviii pe-
cypcl: 3axon Pecn. Benapycw, 20 urona 2016 .,
Ne412-3 /) DTAJIOH. 3axonooamenvcmeo Pec-
nyoauxu berapyco / Hay. yenmp npagosoil um-
¢opm. Pecn. Benapyco. — Munck, 2023.

BO30OBHOBJIEHHUE
AIMUHUCTPATUBHOI'O
HPECJIEAOBAHUA
OPITAHAMMU IMPOKYPATYPbI

A.C. Cenvko

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAUUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

OnuuM u3 3¢ GEeKTUBHBIX TOTHOMOYHIA ITPO-
Kypopa MpH OCYIIECTBICHUH HA30pa 32 TOUHBIM
U €IMHOOOPa3HBIM HCIIOTHEHHEM JIEHCTBYIOLIETO
3aKOHOJIATENIbCTBA TPHU BEICHUH aJIMUHUCTpA-
TUBHOTO TpoIlecca SIBISICTCS IMPEJOCTaBICHHAS
. 11 4.2 c1.2.16 IIpoueccyanbHO-UCIIOIHUTENb-
HOTO KoJlekca PecryOonmukm benmapych 00 agmu-
HUCTPATUBHBIX IPABOHAPYIICHUSX OT 6 sHBaps
2021 1. Ne92-3 (manee — IIMKoAIT) BO3MOKHOCTD
HETOCPEJCTBEHHON OTMEHBI CBOMM ITOCTAHOB-
JeHueM (Jajsee — TIOCTAHOBJIGHHE IPOKYpOpa)
MOCTAHOBJICHHS O MpEKpamleHuu aena o0 aamMu-
HUCTPATUBHOM TPABOHAPYIICHUH, BHIHECEHHOTO
M0 OKOHYaHWHU TIOATOTOBKH Jieyia 00 aIMHHHUCT-
pPaTUBHOM TIPABOHAPYIIEHHH K PAaCCMOTPEHHIO
(manee — MOCTaHOBJICHHE O MPEKPALICHUH ATMH-
HUCTPATUBHOTO MPECIICTOBAHNA).

B Teopuun npokypopcKoro Ha/[30pa U aJMu-
HUCTPATUBHO-/ICJIMKTHOTO TPOIECca BOMPOCAM
XapaKTePUCTUKHU CYIIHOCTH U MEXaHHM3Ma Pealu-
3allid JIaHHOTO TPOKYPOPCKO-HAI30PHOTO CPE-
CTBa HE YJAEJCHO JIOJDKHOTO BHUMaHus. Mmero-
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necs: myOMuKaluy, Kak MpaBuiio, OrpaHUYUBa-
IOTCS JIMIIb KOHCTATallue HaJIM4Yusl B MIPABOBOM
apceHaje IPOKYpPOpOB aHAJIM3UPYEMOIo IIpaBa
[1,c.29; 2, c.240]. Takoe nonoxkeHUE AL aKTya-
JIU3UpPYEeT HEOoOXOAMMOCTh oOpaiieHust Kk Oosee
TINATEJIbHOMY IPAaBOBOMY aHaJM3y YKa3aHHOIO
aKTa.

[Ipexne Bcero oTMETHM, YTO, Ha HAall
B3IVIsI/I, JAHHOE IMOJHOMOYHUE CJEIyeT OTHOCUTh
K pa3psay akToB IMpoKypopckoro Haazopa. Co-
miacHo npeanucanusM ct. 40 3akona PecryOnu-
ku benapyce or 8 masg 2007 . Ne220-3 «O npo-
Kyparype PecriyOnuku benapyco» (nanee — 3akon
0 TPOKypaType), MOCTAHOBIEHUE KaK aKT Mpo-
KypOpPCKOIO HaA30pa MOXKET BBIHOCUTHCA IIPO-
KypOpOM, IOMHMMO CIIy4aeB, MPEAyCMOTPEHHBIX
JTAHHOW HOPMOM, W B APYTHX CllydasiX BbIpaxKe-
HUSl TpeOOBaHUS TOJKHOCTHOTO JIMLIA MPOKypa-
TYpBI.

B srom mnane B [IMKoAIl HenocpencTeen-
HO YKa3bIBAa€TCsl, YTO IMPOKYPOPCKO-HAA30pHbIE
OpraHbl OTMEHSIOT MTOCTAHOBJIIEHUE O MpPEeKpalle-
HUU aJMHUHUCTPATUBHOTO TMPECIECIOBAHUS T10-
CpEeICTBOM BBIHECEHHUSI MOCTAHOBIIEHUS IPOKY-
popa. CrenoBaTellbHO, aHAJIU3UPYEMOE IOCTa-
HOBJICHHE MPOKYpOpa JOJKHO OTBEYaTh BCEM
TpeOOBaHUAM, PEIBIBIAEMBIM K aKTaM IMPOKY-
POPCKOTO HaJ30pa: aKTyaJlbHOCTH W 3HAYUMOC-
TH; HOPUIUYECKON U CTHUIIUCTUYECKOU IpamMoT-
HOCTH; 000OCHOBAaHHOCTH U apTyMEHTHPOBAHHOC-
TH; CBOEBPEMEHHOCTH.

TpeOyeT cBOEro OKOHYATEIHLHOTO YTOYHE-
HUS B KOHTEKCTE€ NPUMEHEHHOIO 3aKOHOAATEIEM
B cT.2.16 TIMKoAIl TepmuHa «IIpoOKypop» u
BOMPOC O CyObEKTe — HOCHTEJE paccMaTrpuBae-
Moro nojiHoMouus mnpokypopa. B ITMKoAIl or-
CYTCTBYET pacUIM(PpOBKa MOHATUS IIPOKYPOP».
Mexnay TeM OTMETHM, YTO OHO BCTpEYaeTcs
Bo MHorux HopMmax [IMKoAIl. IlapannensHo B
Heckobkux crarbsax [IMKoAIl (cr. 8.7, 11.1)
ynoTpeOeH TEPMUH IIPOKYpPOp WU €ro 3amec-
tatenpy». OTCroa HalpaluBaeTcsl eIUHCTBEHHO
MPaBWIBHBIA BBIBOI O TOM, YTO paccMarpuBae-
MO€ IPAaBOBOE CPEJICTBO IPUHAJIEKUT BCEM OIle-
PaTUBHBIM COTPYAHHUKAM MPOKYPATYPHI.

Mexay TeM cuyuTaeM, 4YTO 3HAYMMOCThb
IOpPUINYECKOT0 aKTa OTMEHbI MOCTAHOBJIEHUS O
MpEKpaIleHUH aJIMUHUCTPATUBHOIO IpeCIeno-
BaHMsI, NIPABOBBIE MOCJEICTBUS, MOPOXKIAEMbIE
JAHHBIM aKTOM JJIsi YYaCTHHUKOB aJMUHUCTpa-
TUBHO-IIPOLIECCYAJIbHBIX OTHOLIEHUH, BCTpEYaro-
HIMeCs MOAXO0bl B TPABOMPUMEHHUTEIBHON MpaK-
TUKE OpraHOB MPOKYypaTrypbl B JaHHOU cdepe,
oO1iee MpaBUjIO O TOM, YTO aKThl IPOKYPOPCKOTO
HaJ30pa, IPUHOCUMbIE OT UMEHU PYKOBOJIUTENIS
MPOKYpaTypel U €ro 3aMECTHUTEJNICH, SIBIISIOTCS
B CBOEH COBOKYIIHOCTHM BECOMBIM OCHOBAHHUEM,




CBUJICTEIBCTBYIOLIUM O HEOOXOUMOCTH 3aKOHO-
JATETIbHOTO 3aKpEeIVICHUs] B KauyecTBE CYObEKT-
HOTO HOCHTEJS aHaJU3UPYEMOIrO TMOJTHOMOYHS
TOJIBKO MIPOKYPOPOB U UX 3aMECTUTEIICH.

CtpykTypa U coaep)KaHHe IOCTaHOBIIE-
HUSl TIPOKYpOpa B II€JIOM JOJKHBI COOTBETCTBO-
BaThb OOIIMM COOTBETCTBYIOIUM TPeOOBaHUSIM,
MPEIbSIBIIEMbIM KO BCEM BHJAM IOCTaHOBIIE-
HUH, BBIHOCUMBIM Ipokypopamu. IlocraHoBie-
HUE TPOKYpOpa JOHKHO COCTOSTh M3 BBOJHOIA,
OIMCaTeIbHO-MOTUBUPOBOYHON U PE30IFOTUBHON
4acTeu.

Bbonee mpucranpHoro ananmsa, Kak cyuTa-
€M, 3aCIYKUBAeT TOJbKO COJIEp)KaHUE PEe30IIo-
TUBHOM 4YacTW MOCTAHOBJIEHHS MPOKypopa, Mbo
KpOM€ OTpa)X€HHOW B HEHW MO3UIUU MPOKYypopa
0 BO300HOBJICHHM aIMUHHCTPATHUBHOTO Mpece-
JIOBaHUS, B IOCTAHOBJIEHUH, 0€3yCIOBHO, JOKEH
MOJyYUTh 3aKpEIUICHHE BOIPOC O JalbHEUIIeM
XOJle aJIMUHUCTPATUBHOTO MPOU3BOACTBA. B OT-
JUYHUE OT YTOJOBHO-TIPOLIECCYaIbHOTO 3aKOHO-
JIaTEeTIbCTBA, YKA3bIBAIOIIEI0 HAa KOHKPETHHIC Ba-
PHUAHTHI PUHATHS IPOKYPOPOM, HapsiAy C OTMe-
HOM MOCTaHOBIEHHUSI 00 OTKa3ze B BO30YKICHHUH
YTOJIOBHOTO Jiefa (IIOCTAaHOBJIEHUS O TMpeKpa-
HnieHud (IPUOCTAHOBJICHUH) YTOJIOBHOTO Jela),
WMHBIX PELICHUN, OINpeAeSIOINX JaJbHEHIIYIO
peanuzanuio (QyHKIMH YTOJOBHOTO IpECieno-
BaHUS, MpoLeCcCyabHO-aIMUHUCTPATUBHOE 3a-
KOHOJIaTeJIbCTBO M0 3TOMY MOBOAY XPaHUT MOJI-
YaHHE.

[Tonaraem, 4TO BBIHECEHHE MPOKYPOPOM
MOCTAHOBJIEHHS BO3BpAIAaeT aJIMUHUCTPATUBHOE
MPOU3BOJICTBO B TEPBOHAYAIBHYIO aKTHUBHYIO
¢dazy. B cBI3u ¢ 3TUM B PE30JIFOTHBHOM YacTH
MOCTAHOBJIEHHS, TOMUMO IPOYETO, HEOOXOIUMO
(bukcupoBaTh pelieHre MpPOKypopa O Harpasie-
HUU Jiena 00 aJIMUHUCTPAaTUBHOM MpaBOHApyIIe-
HUU Ha CTaJHI0 TMOJATOTOBKH K PAaCCMOTPEHHIO.
B pe3onoTuBHON YacTH MOCTAHOBIEHUS MPOKY-
popa MOTyT ObITh 3a(pUKCHUPOBAHBI TaKkKe yKaza-
HUSl TIPOKYpOpa O MPOBEACHUH JIOJKHOCTHBIMH
JUIIAMH OPTaHOB aIMUHHCTPATHUBHOIO Ipeciie-
JIOBaHUS TE€X WM UHBIX MPOLECCYaJbHBIX ACHCT-
BUA W (WIM) TPUHATHM UMHU MPOLECCYaTbHBIX
peuieHuil. JlomycTuma TakXke CUTyalMs, Korja
MUChbMEHHBIE yKa3aHUs MPOKypopa B BHJE ca-
MOCTOSITEJIbHOTO TPOLECCYaTbHOTO JIOKYMEHTa
MPUJIAraloTcsa K MOCTAaHOBJICHHUIO MPOKYpOpa, IO
CBOEMY XapakTepy TakKe SBJSSCH 00s3aTelb-
HBIMU JJISl UCTIOJIHEHUSI CO CTOPOHBI JOJDKHOCT-
HBIX JIUI] OpPraHOB aJIMMHUCTPATUBHOTO Mpece-
JTIOBAHUS.

HeogHo3HayHbIM, ¢ TOYKH 3pEHHS 3aKOHO-
JATETILHOTO 3aKPEIJICHUs] M TOJIKOBAaHHUS B TIpa-
BOINPUMEHUTENILHON TMpPAaKTHKE, SBISIETCS TaKkKe
BOMPOC O MPOLIECCYyabHBIX CPOKaX, B TEUCHHE

KOTOPBIX JOIYCKAEeTCsl BBIHECEHHE MPOKYpPOPOM
NMoCcTaHoBJIeHUA. KiaccuueckuM OpUEHTHPOM B
€ro paspelleHuu BBICTYNAIOT CPOKU MpHUBIEYe-
HUS U1 K aIMUHUCTPAaTUBHON OTBETCTBEHHOCTH,
3akperuieHHble B cT. 7.6 Konekca Peciyonuku be-
Japych 00 aIMUHUCTPATUBHBIX MTPABOHAPYIIECHU-
sax ot 6 saBaps 2021 . Ne91-3 (nanee — KoAll).

Ilomaraem, 4To MCTeUYeHHE O0O3HAUYEHHBIX
CPOKOB HE JIOJIKHO SIBJISTHCS OJJHO3HAYHBIM IIpe-
MSATCTBUEM JUIsI IPUMEHEHUS! MPOKYpPOPOM pac-
CMaTpUBAEMOro MOJHOMOYMS. 3/1€Ch CIENYET UcC-
XOJIUTh, MPEXKJIE BCETO, U3 3a]a4, CTOSIINUX Tepea
KoAIl, IMNKoAIl, anMUHUCTpaTUBHBIM TPOIIEC-
COM B 1I€JIOM, U3 coaep:kanust npuHIunos KoAll
U aaMUHHUCTpaTuBHOTO mporecca (cT. 1.2 KoAll,
ct. 1.2, 2.1-2.3 TITMKoAIl).

[locraHoBneHue o NpeKpalleHUH aIMHU-
HUCTPATUBHOTO TPECIECIOBAHUSA MOTEHIIMAIBHO
MOXET OBITb OTMEHEHO HE TOJBKO MO MOTHBAM
HE3aKOHHOTO U HEOOOCHOBAaHHOIO IMpeKpalle-
HUSl aMMHUCTPATUBHOTO TMPECIeIOBaHUS JUIIA,
COBEpUIMBILETO aJIMUHUCTPATUBHOE MPaBOHA-
pYLIEHHE, HO U C IIeNbI0, K MPUMEpY, MOHYIUTh
JOJDKHOCTHBIX JIMI] OPTaHOB aIMUHUCTPATHBHO-
rO MpPECIe0BaHUsl COBEPIIUTH MPOIECCyaTbHbIE
JNEHCTBUSI, MPUHATH MpPOLECCYyajJbHbIE PElIeHus,
HarpaBJeHHbIC HA yCTPAHEHHE TOMYIICHHBIX UMH
YK€ HapyIIEHUH 3aKOHOJIATENHCTBA B XOJE aIMHU-
HUCTPATUBHOTO MPOU3BOJICTBA, C IIEIBI0 BOCCTA-
HOBJICHUS] HAPYIICHHBIX MPaB YYaCTHUKOB aIMU-
HUCTPATUBHOTO MPOLECCA, C LENbI0 MPOBEACHUS
0o0UIMX W CHEIHAIbHBIX TPOMUIAKTHYECKUX Me-
PONPHUATHI 1O MPOTUBOACHCTBUIO COBEPLICHUIO
MpaBOHAPYLICHUI.

Ha ocHOBaHMM H3T0XKEHHOTO IOJIaraeM,
yto [INMKoAIl Hy)gaercs B KOMIUIEKCHBIX H3-
MEHEHHSX, JIETaJU3yIOIUX MOJIHOMOYHE TIpo-
KypOpOB BBIHOCHUTH pacCMaTpuUBaeMble IOCTa-
HOBJICHUSI BHE 3aBHCHMOCTH OT HCTEUEHHS CpO-
KOB MPHUBJICUCHUS JIHI] K a]MUHHUCTPATUBHON OT-
BETCTBEHHOCTH.

CIIMCOK UCHHOJIb30BAHHBIX
NCTOYHUKOB
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O PEAJIM3AIIUU ITPABA )KEHILIIUH
HA YIPABJIEHHUE IN'OCYJAPCTBOM

JI.H. Ckromme

BUII — Yuueepcumem npaea u couuaibHo-
ungopmayuonnvix mexuonozuit, Ipoonenckui
dunuan

2 I'poono, Pecnyonuxa benapyco

OgHUM U3 KIIOUEBBIX IIOKa3aTejler coc-
TOSIHUS pealu3ally IOJIUTUYECKUX IpaB KEH-
IIMH SIBISIETCS WX TPEICTaBICHHOCTh B TOCY-
JAPCTBEHHBIX OpraHax BIIACTH M YIPaBJICHUS.
Ho ecnam penpe3eHTaTMBHOCTH JKEHIIMH-JAEIY-
TaTOB B MapjlaMEHTaX MUpPA HENPEPBIBHO PaCTET
u cocraBuna B 2022 1. 26,5% 1no cpaBHEHMIO C
25,5% 8 2021 r. [1], TO AOCTYI >KEHILUH K UCIIOJI-
HUTEJIbHOM BJIACTH W MOCTY IVIaBbl TOCYIapCTBa
JNEMOHCTPHUPYET Npyryto, Ooiiee MpoOIeMHYO
KapTHHY, HECMOTpPS Ha ONpEICJICHHBIA Mpor-
pecc.

CoracHo onyOiukoBanHo# B 2023 1. «Kap-
T€ EHIIUH B MOJUTHKE» MeXnapiaMeHTCKOro
coro3a (manee — MIIC) «OOH — sxkeHmmuabD [2]
Ha 1 suBaps 2023 . B 11,3% cTpaH >KeHIIMHBI
SIBIISTIOTCS Ti1aBamu rocynapcTB (17 u3 151 crpa-
HBI, WUCKJIIOYas MOHAPXMYECKHE CHUCTEMBI), a B
9,8% cTpaH EHIMHBI ABJISIOTCS IIaBaMH Ipa-
BuTeNbCTB (19 3 193). D10 pOocT MO CpaBHEHUIO
C MPEbIIyIUM JeCATHIIETUEM, KOTa MoKa3are-
mm cocraBisu 5,3% u 7,3%, COOTBETCTBEHHO.
U3 Bcex pernonoB B EBporne no-npexHemMy Hau-
OoIpIlIee YHMCIO CTPaH, BO3MIABISEMBIX JKCHIIH-
Hamu (16).

B EBpornie u Cesepnoii u FOxnoit Amepu-
Ke OOJIbIlle BCEro KCHITMH-MUHUCTPOB B IPaBU-
tenbcTBe. Ha 1 stHBaps 2023 1. )KEHIIMHBI COCTaB-
10T 22,8% YIEHOB NPaBUTENBCTBA B MHpE B
uenom, Epona u CeBepuas Amepuxa — 31,6%.
Jlatuackas Amepuka u KapuOckmii Oaccelin
(30,1%) sABASIOTCST pETHOHAMH C CaMOW BBICOKOU
JI0JIell JKeHIIMH B KabuHeTax MUHUCTPOB. OnHa-
KO B OOJBIIMHCTBE APYTMX PErHMOHOB KEHIIIMHBI
KpaitHe HenmompeacTaBiiensl — Bcero 10,1% B
enTtpanenoii u IOxuoit A3uu u 8,1% Ha ocrt-
poBax Tuxoro okeana (OkeaHMs, HCKIOYast
Agctpanuto u Hoyto 3enannuio).

Tonpko B 13 crpanax, B 0CcHOBHOM B EBpo-
e, CO3JaHbl TeH/IEPHO paBHbIC MPABUTEILCTBA,
rae 50% wnnm Gonee KEHIIMH BO3MVIABISAIOT MU-
HucrepctBa (Anbanusa, Ounnsaaus, Mcnanus,
Huxaparya, JIuxrenmreitn, Yunu, bensrus, Mo-
3aMbOuk, AHnoppa, Komym6us, I'epmanns, Hu-
nepnannabl, Hopserus). HacuuthiBaeTcs Takxke
17 cTpaH ¢ mpeaCTaBIEHHOCTBIO KEHIIUH CPEIH
YJICHOB MpaBUTENbCTBA B mipeAenax 40 — 49,9%,
9 u3 koropeix Haxomsarcs B Epome. Eme B
9 cTpanax (6ompmIMHCTBO B OKeaHuu 1 3aragHon
A3HH) HET KEHIIWH — YJICHOB MPaBUTEIbCTBA.
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JKeHIMHBI BO3MIABISIOT OTAENBI MO Ipa-
BaM YEJIOBEKa, I€HIEPHOMY pPaBEHCTBY M CO-
[UAJIbHOMN 3alllUTe — TO €CTh, KaK MPaBHIIO, PY-
KOBOAAT 00JacTAMU TOJIUTUKU, CBS3aHHBIMH
C TEHJEpPHBIM PABEHCTBOM, IpaBaMH YeJIOBEKa
¥ COLMAJbHBIMU BOMpOCAaMU. MMHHUCTEPCKHE
JOJDKHOCTH PaCIpeIeIMINCh CIEAYIOUMM 00pa-
30M: KEHIIUHBI U TE€HJIEpHOE paBeHCTBO — 84%,
Jenna ceMbu U aeTeir — 68%, coruanbHass HHTET-
pauus u paszputue — 49%, coruanbHas 3amuTa
1 conuanbHoe obecrieuenne — 45%, nemna KopeH-
HbIX HapoI0B U MeHbIIMHCTB — 44%. IIpumeua-
TEJIbHO, YTO JIaHHBIE TaK)Ke MOKA3bIBAIOT, 4YTO,
HECMOTpS Ha HEJIONPEICTABICHHOCTD, KCHIIU-
Hbl 3aHMMAIOT JIPyTH€ Ba)KHbIE MHMHUCTEPCKHE
JIOJIKHOCTH, BKJIFOUAsl OXpaHy OKpy>Karollei cpe-
Iel (32%), rocynapcrBerHoe yrpasieHue (30%)
n obpazosanue (30%).

OfHako MYKYMHBI TO-TIPEKHEMY JIOMH-
HUPYIOT B TaKMX OOJNACTAX MOJUTHKH, KaK KO-
HOMHUKA, OOOpOHA, MPAaBOCYAHE W BHYTPEHHHE
nena. KeHIUHBI COCTABISIOT JUIh 12% 4dsieHoB
MPABUTEIBCTB, BO3MIABISIONIMX MUHHCTEPCTBA
000pOHBI U MECTHBIE Opranbl Biactu, 11% — mu-
HUCTEpPCTBA PHEPIeTUKU, MPUPOAHBIX PECYPCOB
¥ TOPHOIOOBIBAIONIEH MPOMBIIITIEHHOCTH U 8% —
MUHHUCTEPCTBA TPAHCTIOPTA.

Kak cienyer u3 aHanmusa cTaTUCTUUYECKHUX
CBEICHUH, 3a MPEIBIAYIIUE TO/IbI, MPEACTaBICH-
HbIX B M3aHuM «KapThl JKEHITUH B TOJUTHKE)
MIIC «OOH - xenmunb» 3a 2019 1. [3], penpe-
3€HTAaTUBHOCTb JKEHIIMH B MPOLECCE MPUHITHS
MOJUTHYECKUX PEIICHUH MPOAOKAET MeEAJIeH-
HO pPAacTH, C HE3HAYUTEIbHBIMU YIIyYIICHUSIMH
c2017r

Kapra, Ha xoTopoii mpeacTaBieHbl IJIO-
OanbHBIC PEHTUHTH JKCHIUH B HUCIIOJIHATEILHON
BETBU BJIACTHU IO COCTOsIHUIO Ha 1 siHBapst 2019 .,
MOKA3bIBAET, YTO JIOJISl KEHUIMH-MUHUCTPOB Ha-
XOJIUTCSI HA PEKOPAHO BbICOKOM ypoBHE — 20,7%
(812 u3 3922), yto Ha 2,4% BbIIIE IO CpaBHE-
Huto ¢ 2017 r. DTo Takke MOKa3bIBACT, YTO THIIBI
noprderneld, KOTOPHIMUA 00JIAA0OT KEHITMHBI-MH-
HUCTPBI, TUBEPCUPULIUPYIOTCS.

OpHako MPeACTaBICHHOCTh JKEHIIMH Ha
PYKOBOSIIUX JAOJDKHOCTSIX BBICIIETO YPOBHS CO-
Kparunach ¢ 7,2% cpenu u30paHHBIX IJIaB rocy-
napcTB 70 6,6% (10 u3 153) u ¢ 5,7% cpenu ras
npaBuTEILCTB A0 5,2% (10 n3 193).

B Dduonuu HaGmromancs camblii 3HAYH-
TEJIbHBIA POCT TMPEACTABICHHOCTU S>KEHIIMH B
opraHax HCHOJHUTeNbHOU Biactu: ¢ 10% xeH-
mH-MUHUCTPOB B 2017 1. no 47,6% B 20191
Mekcuka no0Ouiachk HaWOONBIIMX YCIIEXOB Ha
aMEpPUKAaHCKOM KOHTHHEHTE, Ha3HAyuB S JKeH-
IIMH-MUHUCTPOB U YBEJIUYUB OOIYIO JOJIO JKEH-
UIMH-MUHUCTPOB Ha 26,3 NPOLEHTHBIX IyHKTA
1o 42,1%. Cpenu ctpan Azum [lakucran mpo-




JIBHHYJICS OT TOTO, uTo ¢ 2012 I. B HEM HE OBLIO
KEHIUH-MUHUCTPOB, K TOCTHKEHUIO CAMOH BbI-
COKOH 3a BCIO HCTOPHIO JTOJH KEHIIUH-MUHUCT-
poB — 12%. Ha biawxuem Boctoxe u B CeBep-
HOM Adpuke MaBpuTaHusi COXpaHsSEeT Ccamylo
OOJIBIITYIO JIOJIO JKEHIIMH-MUHUCTPOB B PETHO-
He — 31,8%, 3a Hell BulOTHYIO cienyror OAD
(29%). B Tuxookeanckom peruone Ilamnay umeer
JIBYX JKE€HIIIMH-MUHUCTPOB, a TOHra — oJHy.

B EBpone mong KEHIIMH-MUHHUCTPOB B
CroBeHMH CHM3MJIACh HA HAUOONBIINH MPOLIEHT-
HbIil myHKT ¢ 2017 . — ¢ 50% no 25%. B Jlutee
OoJbllle HET KEHIIMH HAa MUHHCTEPCKUX JOJIK-
HOCTSIX 110 cpaBHeHMIo ¢ 2017 1., korma ux Obu10 3
n3 14 (21,4%). B A3uu nons KeHIIMH-MUHUCT-
poB Ha OunUNNUHAX COKparwiack Ha 14,7 myHk-
ta 10 10,3%. SnoHus cokparuna IBYX >KEH-
LIMH-MUHUCTPOB, B pe3yJbTaTe uero u3 19 uieHos
MIPABUTEILCTBA OCTANACh OJIHA JKeHIIMHA (5,3%).

Yucno cTpaH, B KOTOPHIX HE OBLIO JKEH-
IIMH-MUHUCTPOB, cokparuiock ¢ 13 B 2017
no 11: AsepOaiimxan, benus, bpyneii-Ilapyc-
caimam, Upak, Kupubaru, Jlutsa, [lamya-HoBas
I'Bunes;, Cenr-Buncent u ['penaaunsi, Caymnosc-
kast ApaBus, Tawnann u Banyary.

[TopasutenbHO, HO OOJBIIE KEHIIUH BO3-
[JIaBJISIOT MHHHUCTEPCKUE JOJKHOCTH, Tpajau-
[IMOHHO 3aHUMaeMble MYXYMHAMH, MO0 CpaBHe-
Huto ¢ 2017 r.: Ha 30% Oonbple >KEHITHMH-MH-
HUCTPOB 3aHMMAIOTCS BOIPOCAMH OOOPOHBI,
Ha 52,9% Oombie >keHIIUH-(QUHAHCUCTOB U HA
13,6% Oombliie KEHIIUH SBISIOTCS MUHUCTPAMHU
MHOCTPAHHBIX JIEI.
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OCOBEHHOCTH OCHOBHBIX
IMPABOBbBIX CUCTEM
COBPEMEHHOCTHA

HU.B. Cmapooyooe

BUII — Yuueepcumem npaea u couyuaibHo-
UHPOPMAYUOHHBIX MEXHONO0UTL

2. Munck, Pecnyonuxa benapyco

B coBpeMEHHOM MHpE CyLIECTBYIOT pa3-
JUYHBIC TIPABOBBIE CHCTEMBI (IIPAaBOBBIE CEMbH),
KOTOPbIE OTPaXKarOT OCOOEHHOCTH OIpeenéH-
HBIX 210X, HUBWIN3ALMN, CTpaH, HAPOJOB, KOHTH-
HEeHTOB. [IpuHATO pa3znnyaTh MEKHALMOHAJIBHBIE
(oTmenbpHBIE TPYIIBI CHCTEM WJIM CEMbU) M Ha-
LIUOHAJIbHBIE IIPABOBBIE CUCTEMBI.

[lon HanuoHanBHOW NPABOBOM CHUCTEMOM
MOHUMAIOT OPraHUYECKUI JJIEMEHT KOHKPETHO-
ro oOILIECTBa, €ro COIMAaJIbHOTO YKJIajaa, reorpa-
(uueckoro MOJOKEHUsI, TPAJAULUH, KYIBTYpHI,
UCTOPHH.

[IpaBoBasi ceMbs — 3TO POJICTBEHHBIE IIpa-
BOBBIE CUCTEMBI, KOTOPBIE UMEIOT CXOJICTBA HEKO-
TOPBIX BaKHBIX IPU3HAKOB, TAKUX KakK IyTH pas-
BUTHS U (OPMUPOBaHHUS, OOIIHOCTH NPHHIUIIOB
pEryaupoBaHusl, UCTOYHHUKOB.

B 3aBHCHMOCTH OT BBILIENIEPEUNCICHHBIX
IIPU3HAKOB BBIIEISAIOT TAKHE IPABOBBIE CEMbH,
KaK: POMaHO-T€PMAHCKYIO; aHINIOCAKCOHCKYIO;
PEJINTHO3HYI0; TPAIULUOHHYIO.

K pomaHO-repmMaHCKOl HpPaBOBON CEMbE,
c(OpMHpPOBABIIEHCS B pe3ylbTare BOCIPHUATHS
PUMCKOI'O MpaBa, OTHOCSTCS IIPAaBOBBIE CUCTEMBbI
Uranun, Opanumu, Wemanwum, [lopryrannm,
I'epmanuu, Asctpun, llBelinapuu. Pomano-rep-
MaHCKasi [IpaBOBasi CEMbsI XapaKTepU3yeTcs clie-
JQYIOIIMMU MPU3HAKAMHU: €MHAs CUCTEMa UCTOU-
HUKOB IIHCAHOIO IpaBa, NIABEHCTBYIOIIEE MECTO
3aHMMAIOT HOPMAaTHBHBIE AKThI, HAJIM4YUE IHUCa-
HBIX KOHCTUTYLIMH, KOTOpPbIe 00Ja/laloT BhICHIECH
IOPUIMYECKON CHJION; IMOJ3aKOHHBIE HOPMAaTHB-
HBIE€ IIPABOBBIC AKTHI 3aHUMAKOT BECOMOE I10JIO-
JKEHHE; MPAaBO YETKO CTPYKTYPUPOBAHHO, CHCTE-
Ma IpaBa MoJpaszenseTcs Ha IMyOIuyHOe U JacT-
HOE, a TaK)K€ Ha OTPACIIM; IOPUANYECKUN MpeLe-
JICHT ¥ NIPaBOBOM 0OBIYaii BBICTYIIAIOT B KAUECTBE
BCIIOMOT'aTEJILHBIX HCTOYHUKOB; HA [IEPBOM MECTE
HaXO/ATCS HE 00S3aHHOCTH, a MpaBa 4eJoBeKa U
rpaxnanuHa [1, c. 212-213].

K anrnocakcoHckoil mpaBoBOil ceMbe OTHO-
CATCS HALMOHAJIBbHO-IIPABOBBIE cUCTEMBI Benu-
koopuranuu, CIIIA, Kanagsl, ABctpanuu, HoBoii
3enanauu. B aTol mpaBoBOM cembe CyneOHBIN
IPELENCHT UTPAcT POJb OCHOBHOIO HCTOYHMKA
npaBa; IJaBHYI pojib B (OPMUPOBAHMUU IIpaBa
UTpaeT CyJ, B CBSA3M C UYEM OH 3aHMMaeT ocoboe
MOJIOKEHHE B CUCTEME TOCYJAapCTBEHHBIX Opra-
HOB; IIpaBa Y€JIOBEKA M I'Pa)<JIaHMHA, 3allULIAI0-
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necs: B cyaeOHOM MOPSIKE, HaXOIATCs Ha Tep-
BOM MeECTe; OTCYTCTBYIOT KOAM(PHUIIMPOBAHHBIC
oTpaciy IpaBa; JIeJCHHE MpaBa Ha YacTHOE M
ny6nuuHoe oTcyTeTByer [1, ¢. 215-219].

K cembe penuruo3Horo mnpaBa OTHOCST-
Csl TIPaBOBBIE CHCTEMBI TaKuWX CTpaH, kak Mpaw,
Wpak, [Takucran, Cynan u ap. /lanHy1o npaBoByrO
CEMBI0O MOYKHO OXapaKTE€pPH30BaTh CIIEAYIOLUIUMHU
MpU3HaKaMH: TJIaBHBIA TBOpEIl TMpaBa — HE 00-
LIECTBO U HE TOCYIapcTBO, a bor; ropuanueckue
Mpeanucanysl JaHbl pa3 U HaBCETAa, B HUX HYX-
HO BEpPHUTh U CTPOTO COOJIONATh; PETMTHO3HO-
HPAaBCTBEHHbIE HOPMBI U IIeHHOCTU. FOpuanyec-
KHE IIOJIOKEHMSI TECHO IEpEIUIETEHBl C pPeiu-
TMO3HBIMH, (UIOCOPCKUMU M MOPAJIbHBIMU I10-
CTyJIaTaMH, MECTHBIMH OOBIYasIMHU, YTO 00pa3yeT
B CBOEH COBOKYNHOCTH €/IMHBIE MpaBUia IOBE-
JICHUS]; TIPaBO HE JICTUTCS Ha MyOIMYHOE U 4acT-
HO€; BTOPUYHOE 3HAYECHHE MMEIOT HOPMATHUBHBIE
MPAaBOBbIE aKThI; CcylAeOHas MpPaKTHUKa, KOTOpas
BO MHOTOM OCHOBaHa Ha Wjee 00sS3aHHOCTEH, He
SIBJISIETCS] ICTOYHHUKOM TipaBa [ 1, ¢. 219-223].

K cembe TpaaumoHHOTO MpaBa OTHOCATCS
IIpaBOBbIE cHCTeMbl Manarackapa, psiia cTpaH
Adpuxu u Jansaero Bocroka. Ha nepBom mecte
B CHCTEME HCTOYHHMKOB IIpaBa CTOAT OOBIYaM H
TpaJULIMHU, KOTOpPbIE, KaK MPaBUiIO0, UMEIOT HETHU-
CaHBII XapakTep W MepeNaloTcs U3 MOKOJICHUS B
MOKOJIEHUE; 00blYau U TPAAMLIMU MPEACTABISIOT
co00i1 COBOKYNHOCTh IOPHINYECKUX, MOPaJb-
HBIX, MU(QUYIECKUX MPEANUCAHHNA, KOTOPBIE CIIO-
JKWJIUCh €CTECTBEHHBIM MYTEM U ObLTH TPU3HAHBI
TOCy/IapCTBaMH; HOPMATUBHBIE aKThl HIMEIOT BTO-
pUYHOE 3HAYEHHUE 110 CPABHEHUIO C OOBIYAsIMU U
TpaJuLUsAMU; CylneOHasi MPAKTUKA HE BBICTYIAET
B Kau€CTBE OCHOBHOI'O MCTOYHHKA IPaBa; MHOTHE
o0bluan M Tpaauluu, XapaKTepHble JaHHOU Ipa-
BOBOH cembe, apxandHsl [1, ¢. 224-225].

Taxum 00pa3zoM, KaxJ10i U3 MPaBOBBIX Ce-
MeH TPUCYIU CBOU OTIMYUTENIbHBIE YEPTHI, HO
B TO € BpeMsl €CThb MpPHU3HAKH, CBOMCTBEHHBIE
mo0oit mpaBoBoi cucteme. Camblii TJIaBHBIN
NPU3HAK — BCE OHU PETYIUPYIOT OOIIECTBEHHYIO
JKU3Hb, BBICTYNAIOT B KaYeCTBE CpPEICTBA yIpaB-
JeHusT OOIIECTBOM, WIPAOT OXPaHUTEIBHYIO,
MPUHYIUTENIBHYIO POJib, CTOAT HA CTPa)Ke IpaB
YyeJoBeKa.

CoBpemeHHasi mpaBoBasi cuctema Pecry0-
muku benapychb, chopmupoBaBiiascsi B yCIOBU-
SIX IPAaBOBOM KYJBTYpblI KOHTHHEHTaJIbHOU EBpo-
Ibl, OTHOCUTCSI K POMAaHO-T€PMaHCKOW MPaBOBOI1
cemse. [IpaBoBas cuctema PecriyOnuku benapych
oTnyaercss nucaHHo KoHcTuTynmen, kotopas
MMEET BBICIIYIO FOPUIUYECKYI0 CHITY, KECTKO
CTPYKTYPUPOBAHHOM CUCTEMOU MpaBa, Moapasie-
JSIOUIecss Ha OTpaciid, OCHOBHBIM HCTOYHHKOM
TIpaBa SBIISTIOTCS TIPABOBBIC AKTHI.
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1. Buwmnesckuil, A.@. Obwas meopus cocy-
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IOPEKTUBHOCTD PABOTHBI
OPTAHOB MECTHOI'O YIIPABJIEHUSA

E.Il. ®ununnosa

BUII — Yuueepcumem npaea u couuaibHo-
uHgopmayuonnvlx mexuonozuii, Mozunesckuii
dunuan

2. Mozunes, Pecnyonuka benapyce

MecTHOE ynpaBieHHe KaK pa3HOBUIHOCTh
TOCY/IapCTBEHHOTO YIPAaBJIEHHUS 00JIaaeT BCEMH
€ro NMPU3HAKaMU: OCYILLECTBIISACTCS FOCY1apCTBEH-
HBIMHM OpPraHaMH, HOCUT HCIOJHHUTEIbHO-PACIIO-
PAAMTENBHBIA M TOCYNAPCTBEHHO-BJIACTHBIA Xa-
pakTep U T.A. B To ke Bpems, cieayer OTMETHUTD,
YTO OHO UMeeT U cBou ocobeHHoctH. ITo Koncru-
tyuuu Pecnyonuku benapyce (pa3a. V) u 3ako-
Hy «O MECTHOM YIIPaBJIEHUU U CaMOYIIPaBICHUH
B PecnyOnuke benapych» MecTHoe ynpaBieHHE
ocyulecTBisieTcss B 00nacTax, . MUHCKe, ropo-
Jlax, paiiloHaxX, B MOCEIKOBBIX U ceibckux CoBe-
Tax. MlHaue roBopsi, MECTHOE yTIpaBJIEHUE peallu-
3yeTcs Ha MECTHOM ypoBHe. OJHAKO MOCIIEqHEE
OTINYAETCS] OT TOCYJapCTBEHHOI0, KOTOPOE TaK-
K€ MOXKET OCYILECTBIATHCSI HA MECTHOM YPOBHE,
T€M, YTO B IPOLIECCE €r0 OCYILECTBICHHS pellla-
IOTCS  MPEMMYIIECTBEHHO BOMPOCHl MECTHOTO
snadenus (1, ct. 120). OCHOBHBIE U3 HUX OIpee-
neHbl B 3akoHe «O MECTHOM yIpaBJI€HUH U CaMoO-
ynpasiennn B Pecrryomuke bemapyce» [1].

B coorBerctBUM co ct. 120 KoncTutynuu
Pecnyonuku benapych u cT. 1 3akona «O mect-
HOM YIPaBJICHUM M caMoOyTpaBieHuu B Pecmy0-
muke benapycbk» paccMaTpuBaeMble  BOIPOCHI
pemaroTcs, MCXOAs W3 OOIIEroCcyaapCTBEHHBIX
MHTEPECOB M MHTEPECOB HACEJICHUS, TPOKHUBAIO-
IIEr0 Ha COOTBETCTBYIOLIEH TEPPUTOPUH.

B ycnoBusX BBICOKOW HEONPEAEIEHHOCTU
BHEIIIHEH cpeabl 3P PeKTUBHAS NEATEITBHOCTD Op-
TaHOB MECTHOTO YIIPABIICHUS SBISIETCS OJHUM M3
BaXHBIX (PAKTOPOB OOECHEeUEHHUs] yCTONYMBOTO
pa3BuTus cTpaHbl. OJHAKO B HACTOSIIEE BpEMs
3G deKTUBHOCTh MX (DYHKIIMOHUPOBAHUS 3aTPY/-
HEHa B CHJIy LIEJIOTO psijia MIPUYUH, B TOM YHUCIE
OpraHM3allMOHHO-IIPABOBOrO  xapakrepa. Ciio-
JKUBLIASICSL MepapXUyuecKasi CUCTEMa YIpaBJIeHUS
TEPPUTOPHUAMH OCTAETCs T'POMO3IKOM s Tep-
PUTOPHATBHBIX MAaCIITa0OB PECHYONUKH U U3-
JIMILIHE LIEHTPAJIM30BaHHOU, YTO HE 00ECIICYnBAECT




HY>KHOM CKOPOCTH NMPUHATHUS PEIIEHU B ObICTPO
MEHSIOLINXCS KaK BHEUIHUX, TaK U BHYTPEHHHUX
YCJIOBUSIX. AKTyaJbHBIM OCTAaeTCsi M BOIPOC
oneHKH A(H(HEKTUBHOCTH ACATEIBHOCTH Opra-
HOB MECTHOT'O yNPaBJIEHUs, PE3YJIbTaThl KOTOPOI
JIOJIKHBI BBICTYTIaTh Ba)KHOW OCHOBOM J1JIsl IPUHS-
THSl YIPABICHUECKUX PELICHUI.

B coorBerctBUmM ¢ 3akoHoM PecnyOnuku
benapycb «O MecTHOM ymnpaBI€HHMM U CaMoO-
ynpasineHun B PecrnyOmnuke bemapyce» cucrema
OpraHoB MECTHOIO YIIPaBJICHUS ITPEICTABIISAET CO-
00l COBOKYITHOCTb MECTHBIX MCIIOJIHUTENIbHBIX U
paclopsiAUTENbHBIX OPraHOB, (OPMHUPYEMBIX Ha
TpeX TEPPUTOPUATBHBIX YPOBHSIX: O0IACTHOM —
obmactHeie 1 MUHCKUN TOPOACKON HCIOJIKOMBI;
6a30BOM — TOPOJICKHE HCIIOJIKOMBI B TOpoax 00-
JJACTHOTO TOJYMHEHUSI U pallOHHBIE MCIIOJIKOMBI
B paiioHax 00JacTH; MEPBUYHOM — TOPOJCKHE B
ropojax paloOHHOIO IMOJYMHEHUS, IOCEJIKOBBIE,
CEJIbCKHE HCIIOJIKOMBI, & TaKK€ MECTHBIE aJMU-
HUCTpPAaLlMU B aJIMUHUCTPATHBHBIX pailoHaX ro-
pOIOB.

Kaxnplii opran MecTHOro ynpaBieHUs
JIECTBYET B IIpeJieiaXx 3aKOHOAATEIbHO YCTAHOB-
JICHHOM KOMIETEHILIUHU, MPEACTABISAIONIeH coboit
COBOKYITHOCTb TOJHOMOUYMH (mpaB U 00s3aH-
HOCTEi), HEOOXOIUMBIX JJsi OCYIIECTBICHHS
(byHKIMIA TOCYIapCTBEHHOTO YIIPABICHUS.

Hcnonkombl 00IaCTHOTO YpPOBHSI TOAOT-
YETHBl M TOJIKOHTPOJIbHBI IJIaBE TOCydapcTBa U
MIPaBUTEJIBCTBY [0 BONPOCaM, BXOASIIMM B HX
KoMIleTeHIHI0. McrnonkoMpl 0a30BOro M mepBUY-
HOT'O YpOBHEW, MECTHBIE aIMUHUCTPALIUU, KPOME
IJIaBbl FOCYJapCTBa, OJOTYETHBI U IOAKOHTPOJIb-
HbI BBIIIECTOSIIUM HCIIOJIKOMaM. Bce ucnonko-
MBI [TOJYUHSIOTCS TAK)Ke COOTBETCTBYIOIIMM Co-
BETaM 110 BOIPOCAM, OTHECEHHBIM K KOMIIETEH-
uuu 3tux CoBeroB. lIpe3uaeHT omnpeaenser mo-
PSAOK Ha3HAuYEHUsI U OCBOOOXKICHHS OT JOJIK-
HOCTEW mpejcenaTeneii UCIOJIKOMOB BCEX YpPOB-
HEl, YyCTaHaBIMBAeT THUIIOBYKD CTPYKTYpy U
YHCIEHHOCTh PAOOTHUKOB MECTHBIX HCIIOIHU-
TEJIbHBIX U pacHopsauTeNbHbIX opraHos. [lpen-
ceJaresid UCIOJIKOMOB YTBEPXKIAIOTCS B JIOJIK-
HOCTHU COOTBETCTBYOLUMU COBETAMH.

Takum oOpa3oM, cucTtema OpraHOB MECT-
HOTO YTIPAaBJICHUS B PECIyOINKe UMEET CTPOTYIO
HEepapXUYECKyl0 MOAYNHEHHOCTb, MPU KOTOPOH
MECTHbIE MCIIOJHUTEIbHBIE U PaCIOPSIAUTEINb-
HBIE OpPIraHbl B BBICOKOW CTENEHU IMOJKOHTPOJIb-
HBI BBILIECTOSIIUM opraHam yrpasieHusi. Cose-
THI JICTTyTaTOB HE Y4YacTBYIOT B (HhOpPMHUPOBAHWUHU
HCIIOJIKOMOB M MOTYT KOHTPOJMpPOBaTb MX Jes-
TEJIBbHOCTh JIMILb [0 Y3KOMY KpPYry BOIPOCOB B
paMKax CBOEH KOMIIETEHIIMH. 3aa4a MOBBIILICHUS
CaMOCTOSITEIBHOCTH OPraHOB MECTHOIO YIIpaB-
JIEHUsI B MPOBEJCHUM PETHOHAIBHON TMOJUTHKU,

3aKkperuieHHast B [Iporpamme coruanbHO-3KOHO-
Mudeckoro passutus PecnyOnmuku benmapych Ha
2016—2020 rogsl, ocraercsi HepeweHHOU. [lpu
ATOM Ha HEOOXOAMMOCTH peOPMUPOBAHUS CHUC-
TEMbI MECTHOTO YNPAaBJICHHUs, KaK B LIEJIOM, TaK U
€€ pa3JInYHBIX acleKTOB YKa3aHO B TpyAaX Beay-
UX OCIOPYCCKUX YUCHBIX.

B npakrtuke ouieHKkH paboThl OPraHOB MECT-
HOTO YIpPAaBJICHUS HIMPOKO MPUMEHSETCS MpUH-
LHUIT TOXJIECTBEHHOCTH, COINIACHO KOTOPOMY HX
OLIEHKA OCYILECTBIISIETCS UCXOAS U3 PE3yIbTaToB
paboTsl pykoBoauteneil. MupiMu crioBamu, mep-
COHaJIbHAs OLIEHKa paboThl PYKOBOAUTEINS OIHO-
BPEMEHHO BBICTYNAET OLIEHKOM J€ATEIbHOCTH
BO3MJIABJISIEMOIO UM OpPraHa MECTHOIO YyIpaBlie-
Husi. Tak, HampuMmep, OCHOBHBIMHU IOKa3aTes-
MU paboOThl PYKOBOIUTENEH OOIHCIIONIKOMOB H
MUHCKOrO TOpPUCIIONKOMA SBISIOTCS 3HAYCHHS
KITIOUEBBIX TOKa3areiae 3(PQPeKTUBHOCTH, €xKe-
rOIHO YycTaHaBiuBaeMble [IpaBuUTEnHCTBOM Ha
OCHOBaHUM yKa30B [maBel rocynapctBa o mapa-
MeTpax MpOrHo3a COLHUAJIbHO-3KOHOMHYECKOIO
pa3BUTHS CTpaHbl Ha ouepenHoi rox. st cTpyk-
TYpHBIX TOApa3AeNieHNil 00JaCTHBIX, TOPOJICKUX
U pallOHHBIX HCIOJKOMOB, MECTHBIX aJIMUHHUCT-
pauui, a TakKe€ UX PYKOBOJUTEJIEH MPOrHO3HbIE
3HaYeHUs1 TMokaszareneld 3()PEeKTUBHOCTH yCTa-
HABJIMBAIOT MCXONA M3 IMPOTHO3HBIX 3HAYCHUIA,
JIOBOAMMBIX JI0 PYKOBOAUTENEH OOIHUCIIOIKOMOB.
YcTaHOBIIEHHBIE JUIsI BCEX HMCIIOJKOMOB IIOKa3a-
Tenu d()(PEKTUBHOCTH M MX 3HAYCHHS 3aKPETlIs-
10T B PELICHUSIX COOTBETCTBYIOIIMX HCIIOJIKOMOB,
BKJIIOYAIOT B TUIAHBI PA3BUTUS TEPPUTOPHA H
BBIHOCAT MJIsi PAacCMOTPEHHs] U OAOOpeHHus Ha
ceccutro MecTHbIX CoBeroB JenyTtaroB. MoHH-
TOPUHT YTBEP)KJICHHBIX 3HAUYECHUH IMOKa3aTenei
JUISL  OOJIMCIIONIKOMOB  €KEMECSIUHO OCYIIECTB-
nser HanmoHallbHBIA CTATMCTUYECKUN KOMUTET
PecnyOnuku Benapycs, 4to, o cyTu, u sSBIsieTCS
TEKYLIEH OLIEHKOH JesITeIbHOCTU PErnOHaIbHBIX
OpraHOB BJIACTH.

W3 BBILIEU3NIOKEHHOTO CJIEAYET, YTO CY-
HIECTBYIOIIAasi B pecnyOliMKe CHUCTEMa OLIEHKH
3¢ HeKTUBHOCTH pPabOThl OpPraHOB MECTHOTO
YOpaBJIeHUs] U UX PYKOBOIUTENIEH OCHOBaHA Ha
MPUMEHEHUU OOBEKTUBHBIX KpPUTEpUEB, HO OC-
TaeTCsi OPUEHTHPOBAHHOM Ha POCT MacHITaboB
HSKOHOMHUYECKOU JEATEIbHOCTH, YTO JIMIIL Yac-
TUYHO COOTBETCTBYET NMPHUHIMIIAM YCTOHYHMBOTO
Pa3BUTHS TEPPUTOPUH.

B KkoHTekcTe paccMOTpPEHHBIX MpodiieM
aKTyaJIbHOW SIBJSIETCS 3a7jada YCTAHOBJICHUS CTe-
MIEHU COOTBETCTBUS MOJIHOMOYHUI OPraHOB MECT-
HOTO YINpaBJEHUSl CYIIECTBYIOIIEH CHCTEME I0-
kazarenel 3ppexkTuBHOCTH MX paboThl. Pemenue
3TOW MPAaKTHYECKOM 3a/1auM MO3BOJIAET CYIUTh O
KaueCTBE OLICHKH BBITIOJHEHUS OpraHaMU MECT-
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HOTO YIpPAaBJIEHUS BO3JIOKEHHBIX HA HUX IOJHO-
Mounii. OYeBHIHO, YeM BBIIIEC CTEIEHb COOT-
BETCTBUS MOKA3aTeNel sl OLEHKU pabOThI MECT-
HBIX OPraHOB BJACTU HMX TOJHOMOYMSIM, TEM
BbIIIe YPPEKTUBHOCTh OOPATHOM CBSA3H, BBHICTY-
Marolleld OCHOBOM JUIsl COBEPIICHCTBOBAHUS YII-
paBJIEHYECKOTO Ipoliecca, OT KayecTBa KOTOPOIro
BO MHOIOM 3aBHUCUT YCTOMYMBOCTH Pa3BUTHS
TEPPUTOPUI U ypOBEHb OJaroCOCTOSHUS MX Ha-
CeJIeHUSL.

CIIMCOK UCHHIOJIb30BAHHBIX
NCTOYHHUKOB
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O HEKOTOPBIX BOITPOCAX
OPUIHNAJIBHOI'O OITYBJIMKOBAHUA
KOHCTUTYIIUHU PECITYBJINKHU
BEJAPYCbHb HA 'OCYJAPCTBEHHbIX
SA3BIKAX

B.A. Hlapwiyn
Benopycckuit zocyoapcmeennwlii ynugepcumem
2. Munck, Pecnyonuxa benapyco

B coorBerctBun co ct. 17 Konctutynuu
PecniyOnuku benapych rocynapcTBEHHBIMH SI3bI-
kamu B PecnyOnuke benapycek spnsitorcs Oe-
JIOpyCCKUW U pycckui si3biku. CornacHo cT. 7
3akona Pecny6nuku benapyce «O si3pikax B Pec-
nyOnuke benapych» akThl rocyapCTBEHHBIX Op-
ranoB PecnyOnuku benapych npuHMMaroTcs H
myOJIMKYIOTCSL Ha OEJIOPYCCKOM U (MJIH) PyCCKOM
s3pikax. I1. 2 ct. 54 3akona PecnyOmuku bema-
pych «O HOPMaTHUBHBIX MPABOBBIX aKTaxX» MPEIy-
CMaTpHUBaeT, YTO HOPMATHBHBIM IPABOBOM akT
MPUHUMAETCS (M31aeTCs) YHNOJIHOMOYEHHBIM Ha
TO HOPMOTBOPYECKHUM OPTraHOM (JAOJKHOCTHBIM
JUIIOM) Ha OEJOPYCCKOM U (MJIM) PYCCKOM S3BI-
kax. CornacHo 1. 2 ct. 60 nanHoro 3akoHa ogu-
UalIbHOE OMYyOJUKOBaHWE HOPMATHUBHBIX IIpa-
BOBBIX AaKTOB OCYIIECTBISICTCS Ha TOM TOCY-
JTAPCTBEHHOM $I3bIKE (S3BIKAaX), HA KOTOPOM OHU
OpUHATHl (KM37aHbl), U C YYETOM TpeOOBaHUIA,
YCTaHOBJICHHBIX 3aKOHOAATEIbHBIMU aKTaMH.

3aKoHOAATEIbHO 3aKperieHa BO3MOXKHOCTh
MPUHATUSA U OMyOIMKOBaHUS HOPMATHUBHBIX IIpa-
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BOBBIX aKTOB B Halllel CTpaHe Kak Ha Oeyopyc-
CKOM, TaK U Ha PYyCCKOM si3bIkax. B To ke Bpems
aHaJu3 NPUHUMAEMOr0 HOPMATMBHOIO MaccuBa
MOKA3bIBAET, YTO HA OEOPYCCKOM SI3BIKE €3KET0/1-
HO TyOnukyercs nopsiaka 1—-2% ot xonndyecTBa
aKTOB, 3aperucTpupoBaHHbIX B HarmonanbHOM
peecTpe npaBoBbIX akToB Pecrybnuku benapycs.

Tak, Hampumep, Mo JaHHBIM HHQOpMa-
HHOHHO-TIONCKOBOM cucteMbl «2OTAJIOH», B
2022 r. B HaunoHanbHbIM peecTp MpaBOBBIX ak-
ToB Pecnybnmuku benapych ObUIO BKIIIOYEHO
10 836 paBOBBIX aKTOB, KOTOpbIE COIEpKaTCs
B OaHKax JaHHBIX «3aKkoHOJATeIbCTBO» U «Pe-
LIEHUS! OPraHOB MECTHOIO YIIPABJIEHUS U CaMO-
ynpasieHusi». M3 3Tux akToB Ha OeIOpyCCKOM
a3blke  OBUIO TMPHHATO 169 MpaBOBBIX aKTOB
(1,5% ot o0miero koiM4YecTBa akKToOB), B TOM YHC-
Jie 3aKOHOB — 1, IpaBOBBIX akTOB [MaBbl rocy-
napctBa — 27, noctanoBnenuit [lanarer npencra-
Butenelr HanmonansHoro cobpanust PecryOnuku
benapycy — 2, npaBoBbix akToB IlpaBurenbcr-
Ba — 48, MpaBOBBIX aKTOB peCITyOIMKAHCKHUX Opra-
HOB T'OCYJIapCTBEHHOTO ynpaBieHus — 77 (U3 HUX
60 akToB TpHUHATO MHUHUCTEPCTBOM KYJIBTYpHI,
16 — MunuctepcTBOM 00pa30BaHus), MPABOBBIX
AKTOB MECTHBIX HCIIOJHUTENILHBIX U PACIIOPSIU-
TeNbHbIX opraHoB — 4. [Ipu atom cieayer orme-
TUTb, YTO B HACTOsSILIEE BPEMS BCE IPUHUMAEMbIE
aktel opranamu EADC nyOnukyrorcs u Ha Oe-
JIOpyccKoM si3bIke [1].

B mHacrosee Bpemsi ClOXWIAach J0CTa-
TOYHO HMHTEpPEeCHas CUTyalusi ¢ O(QUIUATbHBIM
omyb6nukoBanueM Konctutynuu PecryOnuku
benapych Ha pycckoM M OelOpyCCKOM SI3bIKax.
Pemenue PecnyOnukanckoro pedepeHayma oT
27 pepasis 2022 1. ¢ M3MEHEHUSIMH M JIOTIOJI-
Henusimu  Koucturymun PecnyOonuku — bena-
PYCh Ha PYCCKOM SI3bIKE OBLJIO OIMyOJIMKOBAHO Ha
Hammonansnom mipaBoBOoM UHTepHET-mopTale
PecniyOnuku benapycs 4 mapra 2022 r. Ha Geno-
PYCCKOM $I3bIKE JAHHOE peuieHHe OQUIIUAIbHO
He MyOnuKoBajoch. B To ke BpeMs B cpeicTBax
MaccoBOU HH(pOpMAIUHU NpeJIcTaBIecHa HHPOpMa-
s, uto Ilpesunent Pecny6nuku benapycs moa-
nucajl yKa3aHHOE pelIeHHEe U Ha OelopyccKoM
sI3bIKE [2].

JlelicTBe HOPMATUBHBIX NPABOBBIX AKTOB
HEPa3pPbIBHO CBA3AHO C MX OPUIMAIBLHBIM OMyO-
nukoBanueM. Koncrutyuusi PecnyOnuku bena-
pych (C M3MEHEHHSIMH M JOTOJIHEHUSMHU, BHE-
ceHHbIMU PecmybOnukaHckum — pedepeHIyMoM
24 Hosi6psa 1996 ) 6bina odunKaATBLHO OMYOIH-
KOBaHAa Ha OeJopycCKOM s3bIke 27 HOAOpS
1996 rona B razere «3Bs31a».

Cnengyer OTMETUTh, YTO B COOTBETCTBUU
co ct.38 3akona Pecnybmuku benapych ot
13 utonst 1991 1. «O HapogHOM TOJOCOBAHHUH




(pedepennyme) B Pecriyonuke benapycb» (B pe-
JMAKIWW, JAeicTBoBaBinei 24 HosOps 1996 1)
pellieHre, NpuHATOe pedepeHIyMoM, MyOIuKo-
BAJIOCh B MOPSJIKE, YCTAHOBICHHOM IS OIyO-
JTuKoBaHus 3akoHOB Pecny6nuku benapyceb. Co-
IJIAaCHO CT. | JeHCTBOBABIIETO B TOT MEPHUOJ 3a-
koHa PecmyOnmuku benmapych ot 3 mroms 1990
«O mopsiake OMyOJMKOBAaHUS M BCTYIUICHHUS B
cmty 3akoHOB PecmyOnuku bemapyce u npyrux
akToB, npuHATHIX BepxoBubiMm CoBetom Pec-
nyonmuku bemapyck M ero opraHamm» 3aKOHBI
PecniyOnmukun benapych myonmukoBamuch Ilpesu-
nuymoMm BepxoBnoro Cosera PecryOmuku be-
Japych B H3JaBAEMBIX pa3/ielbHO Ha Oenmopyc-
CKOM M pycckoM si3blkax «Bemomoctsax Bepxos-
Horo Cosera benopycckoit CCP» He mnozgnee
JIECATUAHEBHOIO CpOKa IOCJIE UX MPHUHATHA, a
Takke B razerax «3Bs3aa» u «Haponnas razeray.

Pemenne PecryOnukanckoro pedepeHmy-
Ma oT 17 HoaOpst 2004 . Ne 1, BHecmiee u3Me-
Henne B Koncturymmio Pecrybnuku bemapychs,
ObUTO O(UIMATBHO ONMYOJIMKOBAHO Ha PYCCKOM
s3pike B razere «CoBerckas benopyccusi» ot
20 HosiOpst 2004 1., a Taxxke 2 nmekadps 2004 r.
Ha OEJIOpPYCCKOM $f3bIKE B IE€YATHOM HW3JaHUH
«HannoHanpHBIM peecTp MpaBOBBIX aKTOB Pec-
nyonuku benapycb». 3akon PecnyOnuxu bena-
pychb ot 12 oxta6pst 2021 . Ne 124-3 «O6 uzme-
Henun Konctutynmu PecnyOnmuku bemapyce»
Obu1 ounmanbHO onmyOnukoBaH Ha Harponanb-
HOM mpaBoBoM WHTepHer-mioprane PecrryOmmuku
benapych 14 okts16ps 2021 1. TOIBKO Ha PyCCKOM
SI3BIKE.

Takum 00pa3oM, TOITBKO Ha PYCCKOM SI3bIKE
opUIHMATEHO OIMyOJIMKOBAaHBI W3MEHEHHS M JI0-
nonmHeHust Koncturyun Pecnyonukn benmapychs,
BHeceHHbIe Pemennem PecnyOnmkanckoro pede-
perayma ot 27 deBpans 2022 1., a TaKkkKe H3MEHe-
HUSl, BHECEHHBIC 3akoHOM PecmyOmmku benapych
ot 12 okts16ps 2021 . Ne124-3.

B T0 e BpeMs oduInanbHOrO OImyOIuKo-
BaHMS Ha OEJIOPYCCKOM S3BIKE BCEX M3MEHEHUH U
noroHeHnH KOHCTUTYIINH ¢ y9eToM YKa3aHHOTO
pemieHust pedepeHymMa ¥ Ha3BaHHOTO 3aKOHA B
HacTosiee BpeMsa Het. Ilo cymectBy, Ha ceroa-
HSITHANA JIeHb aKTyaJIbHBIC PEeAAKIINH O(HUIIHAIh-
HO oImyOiMKOBaHHBIX TekcToB KoHcTutyrmm Pec-
ny6nuku benmapyck Ha pycckoM M 0GeI0pyccKOM
si3pIkax ornuyarorcsi. Texect Konctutynun Pec-
ny6nuku benapyck Ha GenopyccKoM sI3bIKE B ITa-
JOHHOM OaHKe MaHHBIX MPaBOBOM HWH(OpPMALIUU
PecmryOmuku benapych oTcyTCTBYET.

HannoHanpHBIM IEHTPOM IIPaBOBOU HH-
dopmaru PecriyOmukn benmapych Texct Konc-
TUTYIIMM Ha OEJIOPYCCKOM SI3bIKE, CO3IAaHHBIN C
yuerom Pemenns PecmyOmmkanckoro pedepeH-
ayma ot 27 ¢espans 2022 r. u 3akoHa Pecry6-

muku benapyce ot 12 oxTsiOpst 2021 . Ne124-3,
OBLT OITyOJTMKOBAH B TICUATHOM HM3aHuH [3].

Opnnaxko 3tot TekcT Koncturynuun Pecry6-
nukn bemapych Ha OellOpyccKOM si3bIKE B JaH-
HOM HU3JIaHUU HE SIBISIETCS OQHIMATBHBIM, I10-
CKOJIbKY yKa3aHHBIE pelieHue pedepeHayma H
3aKoH, Kak OBUIO OTMEYEHO BHIIIE, O(QUIIHATEHO
HE OIyOJIIMKOBaHbI Ha OEJIOPYCCKOM SI3BIKE.

B nensx obecrieueHust MOITHOIEHHOTO HC-
MOJTB30BaHMs OEJIOPYCCKOTO SI3bIKa B IMPAaBOBOM
cdepe, yCTpaHEHHS HEOINPENEICHHOCTH OTHOCH-
TEJILHO IOPUINYECKON CHIIBI TEKCTOB OCHOBHOTO
3aKoHa Ha PyCCKOM U OEJI0PYCCKOM SI3bIKax IMoja-
racM HEOOXOIMMBIM OCYIIECTBICHHUE OQHUIHAIIb-
Horo omyOnukoBanus Pemenus PecryOnukancko-
ro pedepenayma ot 27 despains 2022 r. u 3akoHa
PecniyOnmuku  bBenapyck ot 12 oktsiops 2021
Ne124-3 Ha GenopyccKoM sI3bIKE M BKJIIOUEHHE
KOHTPOJIBHOTO COCTOSIHUS TekcTa OCHOBHOTO 3a-
KOHA Ha OEJIOPYCCKOM SI3bIKE B ATAJIOHHBIA OaHK
TMaHHBIX TpaBoBoi wmHMopMaruu PecmyOnuku
benapycr u B MH(OPMALIMOHHO-TIOUCKOBBIE CUC-
TeMBbl. DTO OyAeT criocoOCTBOBATH 0OECIICUCHHIO
npaBa rpakJaH M0 UCIOIb30BAaHHIO POTHOTO S3bI-
Ka, MPEAyCMOTPEHHOTO 4acTbio TpeTheil cT. 50
Koncrutynuu Pecnyonuku benapych.
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YHUBEPCAJIBHOCTb
IOPUIMYECKOU ®UKITUU KAK
NPUEM IOPUIUYECKOU TEXHUKU

B.A. Hlopcmkui

BUII — Yuueepcumem npasa u coyuaibHo-
UHDOPMAYUOHHBIX MEXHOIO02UTL

2. Munck, Pecnyonuxa benapyco

B Teopun npaBa coxpaHsET CBOIO aKTyallb-
HOCTb 3aj1aua 0osiee MOJHOTO ySACHEHUs MOHATUS
IOpUIUYeckod GUKIHMU U cdepbl e€ UCIONb30-
BaHUSI.

B pamkax kiaccuueckoro (TpaauLUOH-
HOTO) TIOAXO/Aa Iopuandeckas QUKIUsS (Jar.
fictio — BBIMBICEINI) PAacCMaTPUBACTCS KaK MpU-
€M IOpUINYECKOW TEXHUKH, COCTOSIIUN B IpHU-
3HAHUM CYUIECTBYIOUIMM HECYIIECTBYIOLIETO, U
HaoOopoT. PacnpocTpanéH Takyke HOPMaTHUBHBIH
MOJTXO], U3YJAIOIINH (PUKIINIO KaK HOpMY TIpaBa.

[lo muenuto B.A. KyuuHckoro, ropuau-
yeckas (pUKIMS — HE CyIIECTBYIOIIEE SBHO SIB-
JIeHHe, NPU3HAHHOE B COOTBETCTBUU C 3aKOHO-
JIaT€IILCTBOM B CTPOTO YCTAHOBJIEHHOM IOPSIKE
(TpaBOIPUMEHHUTEIBHOM ITPOIECCE) CYIIECTBYIO-
IIMM B CHJIy BBICOKOM CTENEHU €ro JI0CTOBEp-
HOCTH U CTaBILIEE BCIEACTBHE ITOTO FOPUINUECKH
3HaYuMBbIM [1, c. 19].

CornacHo E.C. AHnukuny, ropuanyueckas
GuKIMs npencTaBiaseT coOoil  sBIeHHe, IpU
KOTOPOM BBIMBIIIJIEHHOE MOJIOKEHHE BOCIPH-
HUMAETCsl KaK CYIIECTBYIOIIEe M IpHOOpeTaer
00s13aTeNbHBIN XapakTep B CHIIy €ro OTpake-
HUSl B HOpMax IpaBa MO0, HA00OPOT, peabHOE

MOJIOKECHUE  IPU3HACTCA  HECYLIECTBYIOLIMM
[2, c. 88].
C Toukm 3penus E.U. Ipysunckoii u

MLIIL ITpoHKHOH, pacnpoCTPaHEHHOCTh UCIOJIb-
30BaHUSA (QUKIUK B TipaBe oOycioBieHa Qop-
MaJIbHOM ONpENeNEHHOCThIO IIpaBa, I03TOMY
opuauueckas (QUKIMA TpeACTaBiIseT coOoi
HOpPMY IIpaBa, PEryJUpPYIOUIYI0 OOIECTBEHHBIE
OTHOILIEHUS, BO3HUKAIOLIME B OOBEKTUBHOW pe-
anpHOCTH. [Tonx MHEHWTO, FopuaArYecKast GUKIINS —
3TO HE TOJIBKO NPHUEM IOPUIUUYECKON TEXHHUKH
B 00JacTH TPABOTBOPUYECTBA, MPUEM CO3MAHMSA
MPaBOBBIX HOPM, HO U IOPUIMYECKOE CPEJICTBO
pEeryaupoBaHUs IPaBOBbIX OTHOIIEHUH. YCTaHOB-
JICHHOE IOPUANYECKON (UKIMEN MpaBUIIO HOCUT
MMIIepaTUBHBIN Xapakrep. Llenpro ropuandeckoi
GUKIMM  SABIISETCS HENONMYIIECHHE COBEPUICHUS
KaKHX-JIMOO aeWcTBUN uinu Oe3feicTBus 100
HACTYIUIEHHE YETKO OINpeAeNEHHbIX IMOCIEICT-
BUM, IOCTUKEHHUE KEJIAEMOI0 IOpUIUUECKOTO pe-
3yJbTaTa.

Ouknuio B yrojgoBHoM mpase E.W. Ipy-
3uHckass © MLIL IlpoHuHa omnpenensroT Kak 3a-
KPETUIEHHBI B YTOJOBHOM KOJIEKCE PETYISATOP
OOIIECTBEHHBIX OTHOIIEHUH, HAXOAAIIUXCS B
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COCTOSIHUM  HEBOCIIOJHUMOW  HEU3BECTHOCTH,
HOCSIIUNA MMIIEPATUBHBIA XapakTep, HallpaBJICH-
HBII HAa TapMOHU3ALMIO YTOJOBHOTO 3aKOHOJA-
TENbCTBA W UG PEpEHIMAIUI0 YTOJOBHOM OT-
BETCTBEHHOCTH, Ha OOJIETYCHHE eATEIHHOCTH
MIPABOOXPAHUTENBHBIX OPraHOB M BCEH CHCTEMBI
yrosioBHo# toctunmu [3, ¢. 319-320, 323].

A no muenuto E.A. J[>xa3osiHa, KOTOpPBIN
aHAJM3UPOBAJI IPABOBOM acTIeKT (PUKIMNA B TPax-
JTAHCKOM TIpaBe, OMIMOOYHO OTHOCUTH MPABOBBIE
(GuKLIMK K pa3HOBUAHOCTU MPABOBBIX HOPM, IO-
CKOJIBKY B 3TOM CJydYae JIOIyCKaeTCsi METOA0JIO-
rudeckasi HETOYHOCTh — CMEIIMBAIOTCS TOHSATHE
(GUKIMM KaK CPeCTBa IOPUINYECKON TEXHHUKH U
dbopma e€ oTpaskeHUs U 3aKpeTUICHHs B BUJE TTpa-
BOBOH HOpMHI [4, c. 5].

ITo onpenenenuto E.A. JI)xazostHa, GUKIHS
B TPaXKIAHCKOM IpaBe €CTh CPENCTBO HOPUIU-
YeCKOW TEXHUKH, 3aKPETVIEHHOE B TPABOBOW HOP-
M€ WX COTJIAllIEHUH CTOPoH [3, c. 8, 12].

@ukuuu MOTryT OBITH YCTaHOBICHBI He
TOJILKO 3aKOHOJATENIeM, HO M BBOIUTHCS B 000-
pOT caMuMHU CyObEKTaMH TpaBa, HapUMep, Mmy-
TEM HX HCIHOJIb30BaHMs B IPakJaHCKO-IIPABOBBIX
cnenkax [4, c. 12].

Kak 0coObIii puéM FOpUINYECKON TEXHH-
K1 (QUKIMS TIO3BOJISIET UCKITFOYUTH U30BITOYHOCTD
MIPABOBOT'O PEryJUpPOBaHUS, YIIPOCTUThH IPABOBOE
pEeTyaupoBaHUE YPE3MEPHO CIIOKHBIX TPABOBBIX
OTHOILIEHUH, BOCIIOJIHUTH MpPOOEsbl B MpaBe U B
LIEJIOM ONTHUMM3UPOBaTh HOPMATUBHYIO CHCTEMY.
KOpuanueckas (GUKIMA MOXKET HCIIOIB30BAThCS
JUISL pa3pelieHus] KOH(IMKTOB MEXKIy IpaBo-
BEIMH HOpPMaMH WJIHA CO3JaHHS IOPUIANYECKUX
npaB U 00A3aHHOCTEH TaMm, Iie MX paHbIIe He
OBLIT0.

[Tone3HocTh ropuauuecKkux (GUKIHA 0co-
OEHHO OYEBH/HA B OTHOIIEHUH (U3NYECKUX U
IOPUIMYECKUX JIHII, TTOCKOJIBKY MOCPEICTBOM HX
HE TOJIbKO (DOPMHUPYIOTCA WIM HPEKpaIlaroTCs
MHOTHE CyOBEKTHBHBIC TIpaBa W OOS3aHHOCTH,
HO M YCIEUIHO PEIIaloTCs BOIMPOCHl BO3HUKHO-
BEHUS M pealn3ally IOpUINYECKONH OTBETCTBEH-
HoctH [1, c. 6].

Opuanueckas QukIus KOprnopaTUBHON
JUYHOCTH TIO3BOJISIET paccMaTpHUBaTh KOPIIOpa-
YU KaK IOpUAMYECKHE JHIA C IOPUIUYECKUMHU
MpaBaMu U 00S3aHHOCTSIMH.

B.A. Kyunnckuii oOpaTtuin BHHUMaHUE Ha
TO, 4TO, B OTIMYME OT MPE3yMILUI, KOTOpBIE C
TOYKU 3pPEHHS WX pean3alliid CaMOI0CTAaTOYHbI
(3aKkpemyi€HHbIE B MPABOBBIX HOpMaXxX, OHU MpPH-
MEHSIOTCS TIPY PACCMOTPEHHUH IOPUIMIECKUX JIET
0e3 0co00ro OATBEPIKICHUS, O3 JOKa3bIBAHU),
IOpuauueckie (UKIUA B KaXIOM KOHKPETHOM
Clly4ae HYKIAITCs B 0COOOM MpOIeCCyalbHOM
oopMiIeHNH, B TOATBEPXKIAIOMIMX HX MPaBO-
MPUMEHHUTEIBHBIX aKTaX.




Tak, ecnu O6b1 B IpaBOBOil HOpME OBLIO 3a-
KPEIUIEHO IOJIOKEHUE O TOM, YTO KaXKIbIi, KTO
OTCYTCTBYET B MECTE €r0 IIOCTOSIHHOTO MPOYKUBA-
HUs 6osiee TPEX JIeT U MPH 3TOM HET CBEIEHUH O
JIPyrOM MecTe ero npeObIBaHUs, CUUTACTCS yMep-
MM, TO 3TO Ob1a Obl mpesymmusa. Ho mockomb-
Ky B COOTBETCTBHUHU C 3aKOHOJATEILCTBOM TOJIBKO
CyZl MOJKET OOBSBHUTDH IPAXKAAHUHA YMEPIIUM MIPH
HAJIMYUU YKa3aHHBIX 00CTOATEIHCTB, TO HMEHHO
Takoe CcyJaeOHOe pelLIeHHE SBIETCS IOpUaryYec-
koii pukrmeit. [Tpencrasnss coboit HaIeKAIM
00pa3oM 0pOPMIICHHBIN MPABONPUMEHHUTEIbHBIN
aKT, ropuaudeckas GUKLIUS MpHOOpeTaeT B psjie
ciy4yaeB MperonIMoHHoe 3Hadenue [1, c. 19].

Opuanueckue ¢GuKIMM HMEIOT MECTO
Ha BCEX CTAaIUAX IOPUAWYECKON IEATEIbHOCTH
(MpaBOTBOPYECTBO, MPABONPUMEHEHHUE, TOJIKOBA-
HHUE) BO BCEX OTPACIsAX HAIMOHAJIBHOIO IIpaBa,
MEXTYHApOTHOM ITyOJIMYHOM U YaCTHOM IIpaBe.

[Ipy KOHCTpYyMpOBaHHHM  YTOJIOBHO-IIpa-
BOBBIX HOPM HCITOJB3YIOTCSI TaKW€ ITOJIOKEHHUS,
KaK «HE SIBJISETCA MPECTYIUICHUEM», «CUUTACTCS
HECYIUMBbIM». YCTaHOBJIEHHE a0CTpakIUM «00-
LIECTBEHHAs ONACHOCTH» MPUAAET JIESHUIO Ipe-
CTYIIHBIM JINOO HENPECTYMHBIA Xapakrep. Duk-
MU HAOTIOMAIOTCS MPU KOHCTPYKINU (popmaib-
HBIX COCTaBOB mpecTyruieHuid. K pasznoBuaHoc-
TSIM YTOJIOBHO-TIPABOBBIX (PUKIMN OTHOCAT MHC-
TUTYT OCBOOOKIEHHSI OT YTOJOBHOM OTBETCT-
BEHHOCTH M0 TPHYMHE HAPYIIEHUS KOHCTPYK-
LIUU «IPECTYIUIEHUE — OTBETCTBEHHOCTh — Ha-
Ka3aHHe», MOTAllleHWe WM CHATHE CYIUMOCTH
[2, c. 320-322].

Kak peasibHble IpaBOBbI€ MHCTUTYThI (HUK-
AN UTPAIOT MOJIOKUTEIBHYIO POJIb B MEXAHU3ME
IIPABOBOTO PErYJINPOBAHUS, TOCKOJIBKY Ha OCHOBE
3aKOHOJATENbHOIO IPU3HAHUSA 3HAYMMOCTH OIl-
PEACIEHHBIX IIPABOBBIX MOIYIIEHHH OHHU Cy-
IIECTBEHHO YNPOUIAIOT U OOJNErdarT IOpUIH-
YecKHe Mpoueaypsl 0e3 ymepba i uxX Kadect-
BEHHON cTOpoHbl. Mcronb3oBaHue opujnyec-
KOoi (uKIuM oOecredynBaeT TMOKOCTh 3aKOHA U
MO3BOJISIET IIPABOBBIM CHCTEMaM aJalTUPOBATHCS
K U3MEHSIOUMCS 00CTOSITENbCTBAM.
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CEKLIUS Ne 2

I'PAZKTAHCKOE ITPABO U ITPOLHECC.
XO3ANCTBEHHOE ITPABO M ITPOLECC.
TPYJIOBOE ITPABO. CEMEHUHOE ITPABO

BHU/IbI JOTOBOPA JIAPEHMSI

0.A. Abpamosuu

bapanosuuckuii zocyoapcmeennwlii yHUgepCu-
mem

2. bapanoeuuu, Pecnyonuxa benapyco

OnuuM u3 6e3BO3ME3IHBIX I0TOBOPOB, TO-
JYYMBIINX IIUPOKOE MPUMEHEHHE Ha IMPAKTHUKE,
Ha OCHOBAHUHU KOTOPOTO YYaCTHHMKH T'Pa)KIaHC-
KAX TPAaBOOTHOIICHUH ONPEAEISIOT OpUaANYec-
KyI0 Cyab0y CBOET0 MMYIIECTBA, SBISETCS JOT0-
BOp AapeHus. HecMoTps Ha MmMpoOKoe MpUMeHe-
HHUE JaHHOTO JIOTOBOpa aHAJIN3 HAyYHBIX paboT
KaK POCCHICKHMX, TaK U OEIOpYyCCKHX aBTOPOB
CBHUJIETEJILCTBYET O HEJOCTaTOYHOM BHHMMAaHHH
YUEHBIX K HCCIIEZIOBAHUIO MPOOJIEM, KacarolIHX-
s IaHHOTO J1oroBopa. Tak, B 4aCTHOCTH, B HayKe
IpakJaHCKOTO IpaBa HEAOCTAaTOYHO pa3paboTaH
BOIIPOC O BBIJICTIEHUH OT/AEIBHBIX BUJOB JIOTOBO-
pa napeHus.

B ommume ot Ipaxkmanckoro Kkouekca
BCCP 1964 1., KOTOpBI 3aKperuisli KOHCTPYK-
IIUI0 TOJIBKO peaslbHOTO moroBopa (cT. 254) [1],
JeCTByIONee TPAKAAHCKOE 3aKOHOIATEIbCTBO
PecniyOmukn  benmapych mnpemycmarpuBaeT BO3-
MOXXHOCTH 3aKJIIOUaTh JIOTOBOP JApeHUs B BUIE
peasbHOro MO0 KOHCEHCYaJIbHOTO JI0TOBOPA.

B cootBerctBumM co ct. 543 I'paxkpancko-
ro komekca PecmyOonmuku bemapycs (manee — 'K
PecrryOmukn benapych) maHHBINA JOTOBOp CUWTA-
eTcs 3aKJIIOYCHHBIM KaK ¢ MOMEHTA JIOCTHKCHUS
COIVIAIIICHUS 110 BCEM CYIIECTBEHHBIM YCIOBUSM,
TaK ¥ C MOMEHTA Nepe/iauyl BEIIH JapUTesIeM Ola-
pseMomy [2].

KoHnceHcyanbHbIN JOTOBOP AapeHUsT HUMEET
psin 0COOCHHOCTEH, OTIMYAIOMIUX €ro OT JOTOo-
BOpa, KOTOPBIH CYUTAETCS 3aKJIIOYEHHBIM C MO-
MEHTa Tepefayd Beuld. Bo-mepBbIX, Ui KOH-
CEHCYaJIbHOTO JIOTOBOpA IAapeHHs YCTAHOBICHA
oOsi3aTenbHass TMChMEHHas (Gopma, B KOTOPOM
JOJDKHO OBITh «SICHO BBIPQXKEHHOE HaMEpeHHUe
COBEpIINTH B OymymieM O0e3BO3ME3IHYIO Mepesa-
9y BEIW WM [IPaBa KOHKPETHOMY JIMILY JHOO OC-
BOOONIUTH €ro OT UMYIIECTBEHHOW 00S3aHHOCTIY
(. 2 ct. 543 'K Pecnyonuku benapycs). Bo-Bro-
PBIX, KOHCEHCyaJbHas HMPUpPOJa JIOTOBOpa Jape-
HUsSI OOYCIIOBIIMBAET HAJIMYME IIPaBa y JApPHUTEINS
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OTKa3aTbCs OT HCIIOJHEHHUS] JOTOBOpa JapeHMs,
a Takke Iepexoja o0si3aHHOCTeH napurens, ode-
IIABIIETO JJapeHue B Oy/yIeM, ero HacleTHUKaM.

Hapsiny ¢ KOHCEHCyalbHBIM U peajbHbIM
nmoroBopom jgapenus B 'K Pecnyonmuku benmapych
B KauecTBE CAMOCTOATEIBHOIO BMJA JIOrOBOpa
JApEeHUsl MPEAYCMOTPEHO MOXKEPTBOBAHUE, IOJ
KOTOPBIM MPUHATO MOHUMATh JapEHHUE BELU WU
npaBa, CBSI3aHHOE C OOpEMEHEHUEM O/1apsieMOTro
00s53aHHOCTBIO HCIIONIB30BATh TOKEPTBOBAHHOE
MMYIIECTBO B OOIIETIONE3HBIX LEISX.

CylecTByromee Ha  3aKOHOJIATEIbHOM
YpOBHE JeNIeHHE JO0roBOpa AapeHus: 1) B 3aBu-
CUMOCTH OT TOT'O MOMEHTa, ¢ KOTOPOro JOTrOBOP
CUMTAETCS 3aKJIIOYEHHBIM, Ha pEaJbHbIE M KOH-
CEHCyalIbHbIE, a TAKXKE 2) MOXKEPTBOBAHUE, HE SIB-
JISIETCS] UCUEPITBIBAIOILIHM.

B wactHOCTH, B 3aBUCHUMOCTH OT CyOBEK-
TOB, KOTOPBIE BBICTYIAIOT B KAYECTBE NAPUTENS U
(mn) ompapseMoro, clieayeT BbIJICIUTh JOTOBOPHI
JlapeHusi, KOTOphIE 3aKioyuatoTces: 1) ¢ yuactueM
(bu3MYECKOTO JHIa B KAY€CTBE JTapUTENs U (WIIH)
0/1apsieMOT0; 2) I0TOBOPHI JIapEHUsl, B KOTOPBIX
JapuTeneM U (MIH) ofapsieMbIM BBICTYIIAIOT FOPU-
JUYECKHUE JINLA.

[lenecooOpa3HOCTh  BBIACTCHUS JAHHOU
KJaccudukau 00ycaoBiieHa HE0OXOIMMOCTHIO
COOJIONICHNST OTPE/ICICHHBIX 3alpeToB M Orpa-
HUYEHUH, MPETyCMOTPEHHBIX TPakKJaHCKUM 3a-
KOHOJZIaTEeJIbCTBOM, IIPH 3aKJIIOYEHHH JI0rOBOpa
nmapenus. Tak, B pamkax cT. 546 'K PecryOnuku
benapych He pomyckaercs IapeHHE OT HUMEHH
MAaJIOJIETHUX W TpakJaH, IPU3HAHHBIX HEIEeCIo-
COOHBIMH, — UX 3aKOHHBIMH TPEICTaBUTEISIMHU;
paOOTHUKAM OpraHM3alUi  3IPaBOOXPAHEHUS,
YUpeXKIEHUH 00pa3oBaHUs, YUPEKICHUH CO-
[IUAJIHOTO OOCITY)KWBAHMS, WHBIX aHAJOTMYHBIX
OpraHM3alMil — rpa)xJaaHaMu, HaXOJAIIMMHUCS B
HUX Ha JICYEHUH, COJAEP’KAHUH, MOTYYaIOUIMMHU
B HHUX OOpa3oBaHHE, CYNPyraMH M POJACTBEH-
HUKaMHU 3TUX TPa)/JaH; B OTHOLICHUSIX MEXIY
KOMMEPUYECKHMH OpraHu3alusMHu, 3a HCKIIIO-
YEHHEM BHECEHMSI B COOTBETCTBHU C 3aKOHOMA-
TEJIbCTBOM O XO3SHCTBEHHBIX OOIIECTBAX ydacT-
HUKaMH XO3SHCTBEHHOTO OOIECTBAa BKJIAZOB B
UMYIIECTBO TAKOTO OOIIECTBA, HE MPUBOJSIINX
K YBEJIMYEHHUIO yCTAaBHOTO (hOHIA XO3SIMCTBEH-
HOTO O0INecTBAa M W3MEHEHHIO pa3Mepa Jojen




(HOMUHAJILHON CTOMMOCTH aKIIMH ), TpUHA ek~
IIMX €ro yYacTHHKaM, a TaKkkKe 3a UCKIIOYEHHEM
WHBIX CJIy4aeB, YCTAaHOBJICHHBIX 3aKOHOJATEIIb-
HBIMH aKTaMHU.

[IpencraBnsercs BO3MOKHBIM TaKKe Kilac-
cuuUIUpPOBaTh JaHHBIA JIOTOBOP, UCXONS U3 €ro
MpeMeTa, CISAYIOMNUM 00pa3oM:

1) noroBop napeHus, NPeAMETOM KOTOPOTO
SIBJISIETCS BEIlIb;

2) IOTOBOp JapeHHsl, IPEAMETOM KOTOPOTO
SIBJISICTCSL MMYIIIECTBEHHOE TpaBo (TpeOOBaHME)
K TApUTEIIO;

3) noroBOp NapeHus, MPeAMETOM KOTOPOTro
SIBJISICTCSL. MUMYIIIECTBEHHOE TpaBo (TpeOOBaHHME)
K TPEThEeMY JIHILY;

4) noroBOp JAapeHwusi, MPEIMETOM KOTOPO-
TO SIBJISIETCSI OCBOOOXK/IEHHE OT MMYIIECTBEHHOM
00513aHHOCTH TIEPE/] TAPUTEIICM;

5) noroBop napeHus, MpPeAMETOM KOTOPO-
TO SIBJISIETCSI OCBOOOXK/IEHHE OT MMYIIECTBEHHOM
00513aHHOCTH TI€pe]l TPETHUM JIULIOM.

OnHUM U3 caMbIX PacHpOCTPAHEHHBIX 0-
TOBOPOB JIapeHMsI BBICTYIMAET JIOTOBOP, MpeaMe-
TOM KOTOPOTO SIBJISIETCS BEILlb.

B orHOlIEHUHM Beliel, KOTOpbIE SIBISIIOTCS
MpEeaIMETOM JIOTOBOpa JapeHusi, Ha 3aKOHOJa-
TEJIHHOM YPOBHE MOXKET OBbITh YCTaHOBJEH 00-
Ui MO0  CHelUaNbHBIA TPaBOBOM PEXUM,
MPEanoaraoil 0CoObId MOPSIIOK 3aKIoYe-
HUSl U MCIIOJIHEHUS OTOBOpa JapeHus. B cBs3u
C THUM B paMKax Takoro BHJa JOroBopa aape-
HUS, KaK JapeHue, MpeaIMeToM KOTOpOTro sBIIs-
€TCsl Belllb, MPEACTABISAETCS 00OCHOBAaHHBIM BbI-
JIEJIUTH CJIEAYIOLIUE TTOIBH/IBI:

1) noroBop napeHwusi, IPEAMETOM KOTOPO-
rO BBICTYIAET MOJAPOK HEOOIBIION CTOMMOCTH.
Oco0OeHHOCTh JTAaHHOTO JJOTOBOPA 3aKIII0YAETCS B
CTOMMOCTHOM SKBHMBAJICHTE BEILlM, KOTOpasi sIBJIs-
eTCsl IPEIMETOM JIOTOBOPa — CTOMMOCTH IOJap-
Ka HE JIOJUKHA MPEBBIIIATh YCTAHOBJIEHHBIN 3a-
KOHOJIATeNIbCTBOM ISTHUKPATHBIA pa3mep 0azo-
BOM BENWYWHBI. B OTHOIIIEHUM JAHHOTO JOTO-
Bopa He mpumenstorcss HopMbl ['K PecryOnuku
benapych o 3ampere mapeHus, a Takxke MpaBuiIa
00 OTKa3e OT WUCHOJHEHUS JOTOBOpA JapeHHS
(cT. 548) 1 00 or™MeHe napenus (cT. 549);

2) IOTOBOp JapeHHsl, IPEAMETOM KOTOPOTO
BBICTyIIaeT HEIBWKUMAs Bellb, OCOOCHHOCTBHIO
KOTOpPOTO SIBJISIETCSl YCTAHOBJIEHHAs] 3aKOHOJa-
TEIbCTBOM 00s3aTebHas TOCYIapCTBEHHAs pe-
THCTpaIys JaHHOTO JIOTOBOPA, MOCKOJBKY B CO-
otBeTcTBUU €O cT. 403 'K Pecniyonuku benapych
JIOTOBOP, TMOJUIEkKAIIUNA TOCYIapCTBEHHOH pe-
THCTpAIMH, CUATACTCS 3aKIIOYEHHBIM C MOMEH-
Ta €ro perucTpanuy, a Npu HeOOXOAUMOCTH HO-
TapHaJIbHOTO YJIOCTOBEPEHUS U PEruCTpaIiy — C
MOMEHTa PETUCTPALlMU JIOTOBOPA, €CIM WHOE He
MPETYyCMOTPEHO 3aKOHOAATEIbHBIMU aKTaMH;

3) 1oroBOp JapeHus, MPEAMETOM KOTOPOTO
SIBJISTFOTCSI BEIIH, OTPaHUYEHHBIC B 000POTE;

4) TOTOBOp JapeHus, MPEAMETOM KOTO-
pOTO SIBISIIOTCS BEIIW, HaXoJsluecs B 0OImen
COBMECTHOH COOCTBEHHOCTH. 3aKJIFOUCHUE TaKO-
ro JI0rOBOpa BO3MOXKHO TOJBKO C COOJIOJIEHHEM
MpaBwWi, MpeaycMOoTpeHHbIX cT. 256 'K Pecny6-
nvku benapyce.

[IpuBenennbie B paboTe BHJBI JOTOBOpa
JIapeHUsT TO3BOJISAT CHCTEMAaTU3UPOBATh W YIIO-
PSAIOYUTH MMEIONTUECS B HayKe TPa)KJaHCKOrO
npaBa 3HAHWS B 00JIACTH HCCIEAYEMOTO JIOTO-
BOpa.
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K BOIIPOCY IPABOBOT'O COJIEP/KAHUSI
UHCTUTYTA DKOHOMHUYECKOM
HECOCTOSITEJIbHOCTH
(BAHKPOTCTBA)

B PECITYBJIMKE BEJAPYChH

K.B. Akumenko

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAYUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

HNHCTUTYT HecoCTOATENbHOCTH (OaHKpPOT-
CTBa) SABISIETCS HEOTHEMJIEMBIM U Ba)KHEUIINM
AIIEMEHTOM PBIHOYHOW SKOHOMHKH, IOpPHINYEC-
Kas TMpUPOAa KOTOPOTO €CTh CIIEACTBHE KOHKY-
PEHTHBIX OTHOILIEHWH, BO3HUKAIOIIUX B KOHKY-
PEHTHOU pHIHOYHOMU cpejie.

[lo muenuto B.®. baiineBa, HHCTUTYT He-
COCTOSITENTLHOCTH M OAHKPOTCTBA MO3BOJIIET pe-
IIMTH JIBE 3a/auu: 1) «00ecneyuTh JOIKHUKY 3a-
HIUTY OT KPEAUTOPOB, TPeOOBaHMSI KOTOPBIX OH HE
B COCTOSIHUU YIOBJIETBOPHUTD; 2) 3alIUTUTh UHTE-
pechl KPeAUTOPOB OT HEMPABOMEPHBIX JEUCTBUIA
JOJDKHMKA W JIPYTHX KpPEIUTOPOB, OOecrednB
COXPaHHOCTh HMMYUIIECTBA M CIPABEAJIUBOE €ro
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pacrpeneneHue Mexay kpeanuropamm» [1, c. 68].
E.A. BacuneeB copaBeisiMBO OTMEYAET, UTO
«OCHOBHBIMHU TPaBOBBIMHU LIETSIMH OAHKPOTCTBA
KaK MHCTUTYTa TPaKJAHCKOTO IpaBa SIBIISIOTCA:
1) Ipou3BOCTBO JOKHUKOM PAcCu€TOB C KpEIu-
Topamu (1100 MyTeM NPUHYIUTEIBHOU pacIipo-
KU MMYILIECTBA JOJDKHUKA, JTMOO MyTeM Ipe-
JIOCTABIICHUSI €My BO3MOXKHOCTH BOCCTAaHOBUTh
MJIaTEKECIIOCOOHOCTR); 2) MPU HEBO3MOXKHOCTHU
3TOTO — BBbIBEICHUE JOJDKHUKA U3 HIKOHOMHUYEC-
Koro 000OpoTa MPaBOBBIMU CIOCOOAMH: ITyTEM
MPOBOJISICHCS MO KOHTPOJEM cyda JUKBHIA-
LUU FOPUIMYECKOTO JIMIA WM OCBOOOKIEHUS OT
JIOJITOB rpaklaHuHay» [2, c. 55].

WucTuTyT OGaHKpOTCTBA — KOMIUIEKCHBIN
MpaBOBOM MHCTUTYT. Tak, SBISASCH MHCTUTYTOM
TPaXJaHCKOTO IIpaBa, OH NPUMEPHO HAIoJIO-
BHUHY BKJIIOYaeT B ce0sl HOPMBI MpOLECCyalb-
HOrO mpaBa. CBs3aHO 3TO C TE€M, YTO HOPMBI 3a-
KOHOJIATeNIbCTBA O OAHKPOTCTBE, B OTIUYUE OT
JIPYTUX HOPM T'PaKIaHCKOTO MpaBa, MOTYT OBITh
peanu3oBaHbl TOJNBKO 4Yepe3 CyneOHbIe aKThI.
B.B. ABzieeB, roBopsi 0 MexaHu3Me (PYHKIIHO-
HUPOBAaHUS TPABOBBIX HOPM, COCTaBIISIOIINX
MHCTUTYT OaHKPOTCTBA OTMEYAET, YTO «MaTepH-
aJbHOE TPAaBO YCTAaHABIMBAET KPUTEpUU OaHK-
pOTCTBa, T.€. YCJIOBHS, NMPU HAIUYUU KOTOPBIX
YYaCTHUK SKOHOMHYECKOTro 000poTa Mpearno-
nmaraercsi OaHKpOTOM Je-(pakTo, Mpoleccyalib-
HOE K€ MPaBO BKJIIOYAET COOCTBEHHO MEXaHHU3M
OaHKpPOTCTBA, MEPEBOISIIMNA TAKOTO Y4YaCTHHUKA
U3 paspsjga OObIUHBIX, OOJIAAIOIIUX PAaBHOM C
OCTAJIbHBIMH JIEECTIOCOOHOCTBIO, B KAaTErOpUIO
0COOBIX, J1€eCIIOCOOHOCTh KOTOPBIX OMNpeAessieT-
Csl UX TMPABOBBIM TOJOKEHUEM — OOBSIBICHHBIM
CyZIOM cTaTycoM OaHkpoTa» [3, c. 234].

OCHOBHBIM  IIpeHa3HAYEHUEM MpPOLEC-
CyaJIbHOW 4acTH 3aKOHOJATEIhCTBA O OAHKPOTCT-
BE SIBJISIETCSI YCTAHOBJICHHE B CylIeOHOM MpoIiec-
ce (axra OaHKPOTCTBa (HECOCTOSATEIHHOCTH)
y4acTHUKA SKOHOMHYECKOT0 000pOoTa, BIIEKYILEe-
ro ocoOble yCIIOBHSI €ro JajbHenIero GyHKIuo-
HUPOBAHUS.

B coBpeMeHHO# ropUIHYECKON HAayKe MOj-
HUMAaeTCsl BOIPOC O PaBHOM cocTaBisitomieit (He
no o0beMy HOpM, a MO0 UX 3HAYEHHUIO) B UHCTH-
TyTe OaHKpOTCTBa MAaTepHAILHOTO M IpOLEec-
CyaJbHOTO Hayasl, X PAaBHOIpPABHUH U B3aUMO-
MMPOHMKHOBEHUU. B »TOW cBs3u OyneT Hempa-
BUJIbHBIM TPEICTABIATH MpPOLECCyaJbHbIe HOP-
MBI BCIIOMOT'aTEJIbHBIMHU IO OTHOIICHHUIO K Ma-
TepUAIbHBIM: 0€3 HUX WHCTHTYT OaHKPOTCTBa
ABISTICST Obl TONBKO JEKJapanueil, Mo)KelnaHu-
€M, He 00eCleUYeHHBIM pPEabHBIM MEXaHU3MOM
(bYHKIIMOHUPOBAHMS.

CoBpeMeHHOe 3aKoHOAaTeNbcTBO Peciy0-
muku bemapych 00 3KOHOMHUYECKOH HECOCTOsI-
TEIbHOCTU (OAHKPOTCTBE) SBISAETCA KOMILIEKC-
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HbIM M COCTOUT W3 OTICIBHBIX MOJOKEHHI
I'paxmanckoro komexca Pecnyonmuku bemapych,
X034MCTBEHHOTO MPOLIECCYATBHOTO Kojiekca Pec-
nyommku benapych, 3akona PecryOmuku bena-
pych ot 13 urons 2012 roma Ne 415-3 «O06 sxoHO-
MUYECKOH HECOCTOSTENBHOCTH (OaHKPOTCTBE)»
(mamee — 3aKOH) M MHBIX 3aKOHOJATEJILHBIX aK-
TOB, PErYIUPYIOIIUX KOMIUIEKCHbIE OOIIEeCTBEH-
HbIE OTHOIICHUS, BO3HUKAIOIIME TPU HEeIUIaTe-
JKECITOCOOHOCTH CYOBEKTOB B CBSI3M C SKOHOMH-
YECKOH HECOCTOSITENIbHOCThIO (OaHKPOTCTBOM)
JOJDKHUKA, T.. MPH HECMOCOOHOCTH TOJIKHHKA
VIOBJICTBOPUTH B TIOJHOM OObeMe TpeOOoBaHUS
KPEIUTOPOB.

[IpenmeToM MPaBOBOTO  PEryIUPOBAHUS
3aKoHa TPEACTABISAETCS MOYTH BECh KOMILIEKC
OOIIECTBEHHBIX OTHOIICHH, BO3ZHUKAIOIINX B
CBSI3U C HEIUIATEeKECIIOCOOHOCTHIO OTAEIBHBIX
BUJIOB OPHIMYECKHUX JIMI ¥ WHIUBUIYAIbHBIX
MpeArnpuHUMaTesie. ITo MpeaynpexIeHue 3Ko-
HOMUYECKOW HECOCTOATEIHHOCTH (OaHKPOTCTBA)
NOTCHIUATBHBIX JIOJDKHUKOB, KPUTEPUU OIIpere-
JICHUSl HEeTJIaTe)XeCMOoCOOHOCTH, OCHOBAHUS JUIS
BO30Y:KJIeHUs J1efa 0 OAaHKPOTCTBE, MPUMEHEHHS
HSKOHOMHUYECKUM CYIOM K JOJDKHUKY Tpeny-
CMOTPEHHBIX 3aKOHOM TIPOIEIyp: 3alIMTHOTO
Nepuoaa, KOHKYPCHOTO MPOM3BOACTBA, MHPOBO-
ro cornamenus. VICkioueHne coCTaBIsIOT TOIb-
KO BONPOCH AJMHUHUCTPAaTUBHOW U YTOJOBHOMU
oTBeTcTBeHHOCTH. Crieruduyeckoit ocodbeHHOC-
TBIO 3TOTO TPEIMEeTa SIBISETCS HAIW4YUe B HEM
HE TOJBKO MaTepHajbHO-TIPABOBBIX, HO U 0OJb-
IIOTO  KOJMYECTBA  MPOIECCYabHBIX ~ HOPM.
OObsicHEeHHE TaKOMY COYETaHHUIO — CBOEOOpasue
CyneOHBIX Tpoleayp Ho naeram 00 3KOHOMU-
YECKOW HECOCTOSTENFHOCTH (OaHKPOTCTBE).

Ha mam B34, moj YKOHOMHYECKON He-
COCTOSITENIFHOCTBIO CIIEyeT TOHHMAaTh HACTy-
MUBIIYI0 YCTOMYMBYIO HECMOCOOHOCTH JIOJKHU-
Ka MCIIOJIHUTh B YCTAHOBJICHHBIA CPOK CBOH 00s-
3aTeNIbCTBA TEpeN KPEeaTUTOpaMH, paOOTHUKAMH,
(MHAHCOBO-KPEIUTHBIMI OPTaHU3ALUSAMH U TIO
oOs3aTenbHBIM TUIaTexkaM. [lox GaHKpPOTCTBOM —
NpU3HAHHAS CYJOM 53KOHOMHYECKash HECOCTOs-
TeIbHOCTh, BJEKyIIas 3a co0oil ycTaHOBIIEHHE
0Cc000r0 MPaBOBOTO M HKOHOMHUYECKOTO CTaTyca
JOJDKHUKA, TPOBEIEHHE MEPONpPUSATHH 10 pe-
CTPYKTYpHU3aIMH JOJITOB M JTMKBHIAIIMHA OPTaHH-
3aluu.

[Ipu paccmoTpenuu naena o OaHKPOTCTBE
IOPUINYECKOTO JIUIa MPUMEHSIOTCS Takue Ipo-
Henyphl, KaKk 3allUTHBIA MNEPUOA, KOHKYpPCHOE
MPOU3BOJICTBO M MHPOBOE COINIALICHHE, a MpH
paccMOTpEeHUHU Jella 0 OAHKPOTCTBE MHIUBUIY-
AITBHOTO TPEANPUHUMATEIISI MOTYT MPUMEHSITHCS
3alIUTHBIA Tiepuon (B ciydae HEOOXOAMMOCTH
3aBepIICHUs] JTOCYIeOHOTO O370POBJICHUS, €CIH




OHO HE 3aBEpIICHO 10 BO30YKIEHUS MPOU3BOI-
CTBa 110 JIely), KOHKYPCHO€ MPOU3BOJACTBO U MU-
POBOE COIVIallIEHUE.
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K BOITPOCY IOPUIUYECKHUX
OCHOBAHUWMU BO3BYXKIEHUA
MNPOU3BOACTBA O BAHKPOTCTBE

K.B. Axumenko, H.C. Akyooeuu
BUII — Yuueepcumem npasa u coyuaibHo-
UHDOPMAYUOHHBIX MEXHOI0UTL
2. Munck, Pecnyonuxa benapyco

OcHoBaHueM [UIsi BO3OYXACHHS CYIOM,
paccMaTpUBaIONIMM 3KOHOMHUYECKHE Jena, Jela
00 SKOHOMHYECKOW HECOCTOSATEeThbHOCTH (OaHK-
pPOTCTBE), SBIAETCS 3asBICHHE O MPHU3HAHUU
JOJDKHUKA OaHKPOTOM, MOAAHHOE B COOTBETCT-
BUM co cT. 8,9, 12 3akona PecrmyOnmku bena-
pych ot 13 mrons 2012 roma Ne415-3 «O06 3x0HO-
MUYECKOH HECOCTOSATEIBHOCTH (OaHKPOTCTBE)»
(mamee — 3akoH). Takoe 3asABJICHUE MOXCET OBITH
MOAHO JINIIOM, UMEIOLIUM TPaBO Ha oOpalieHune
B CyJ, pPacCMaTpHUBAIOLINI YKOHOMHYECKHUE JIena,
3asBJCHUS 00 DKOHOMHYECKOH HECOCTOSTENb-
HOCTH (0aHKpPOTCTBE) JOJDKHUKA B CBS3H C HEHUC-
ITOJIHEHHEM JICHEIKHBIX 00513aTeNbCTB (CT. 8 3aKo-
Ha) WK O0S3aHHOCTH TIO yIUIaTe 00s3aTeIbHBIX
TUIaTeXe W NpH COOJIOJICHUN OCHOBAHMIA, Ipe-
JIyCMOTpEHHBIX CT. 9, 12 3akona.

B cr. 8 3akona ykasbpIBaeTcsi, UTO MPaBOM
Ha TIOfadyy B CyI, paccMaTpUBAIONINN SKOHO-
MHUYECKHE [Iela, 3asBJICHUS 00 SKOHOMUYECKOM
HECOCTOSTEIILHOCTH (OaHKPOTCTBE) TOJIKHHKA
B CBSI3M C HEHCIIOJHEHUEM [ICHEXHBIX 00s3a-
TEJNBCTB OONIQNAIOT: JOJDKHHK, KPEAUTOpP, €CIH
MHOE HE YCTAHOBICHO 3aKOHOM; MPOKYpOD;
NpeACTaBUTENh PAOOTHHKOB JOJDKHHMKA; OpraH
rOCYJapCTBEHHOTO YIIPABJICHUS 110 JesIaM 00 KO-
HOMHYECKOW HECOCTOATEIHHOCTH (OaHKPOTCTBE)

B CllydasiX, yCTaHOBJIEHHBIX a03. 13 4. 1 cT. 14 u
4. 1 ct. 32 3akoHa, U JIpyrue ynoIHOMOYECHHbIE
rOCyAapCTBEHHBIE OPraHbl; MHBIE JIHIA, KOTOPBIM
B COOTBETCTBUU € 3aKOHOM IPE0CTABICHO IPaBO
Ha MoJayy 3asBIEHUS 00 YKOHOMUYECKOH Heco-
CTOSITENIbHOCTH (OaHKPOTCTBE) IOJDKHUKA B CBS3H
C HEHCIIOJIHEHUEM JIEHEKHBIX 0053aTEeIIbCTB.

3asiBlIeHUE JOJKHUKA II0JaeTCs B Cyl B
00513aTeIbHOM MOPSAJIKE TPU HAIWYUHM OIHOTO U3
CJIEIYIOIMX OCHOBAaHUI: YyHOBJIETBOPEHHUE Tpe-
OOBaHMH ONHOTO KpEeIuTOpa WM HECKOJIBKUX
KPEIUTOPOB MPUBOIUT K HEBO3MOXHOCTH HCITONI-
HEHHUS ICHEKHBIX 00s13aTENIbCTB JOIDKHHUKA B MOJ-
HOM 00BeMe mepe]] JPyTUMH KPeIuTopaMu JTH00
MPEKPALICHUIO IEATEIbHOCTH JOJDKHUKA — IOpU-
JUYECKOTO JIMIA; OPraHoM (JTMIIAMHU), YIIOJHOMO-
YeHHBIM (YTIOJTHOMOYEHHBIMH) B COOTBETCTBUH
C YYpEIUTENIbHBIMH JTOKyMEHTAaMHU JOJKHUKA —
IOPUIMYECKOTO JIMLA Ha NPUHSATHE PEIICHUs O
€ro JIMKBUJIALWH, TPUHATO PEIICHUE O MO/ave B
CyZl 3asiBIICHUS JIOJDKHUKA; COOCTBEHHUKOM HMY-
LIECTBA JOJDKHUKA — YHUTAPHOIO IMPEANPHUITHS
WIM OpPraHoM, UM YIOJHOMOYEHHBIM, HPUHATO
peleHue o nojaye B Cy/ 3asiBICHUS JOJKHUKA.

CornacHo ct. 12 ocHOBaHMEM MJisi OJAYU
3asiBJICHUS] KPEIUTOpa, €CJIM JaHHBIM 3aKOoH He
YCTaHABIMBAET WHOTO, SIBISIETCS B COBOKYIHOC-
TU: HAJIUYUE Yy KPEIUTOpa IOCTOBEPHBIX, JOKY-
MEHTAJIbHO TOATBEPKICHHBIX CBEACHUNA O He-
TIaTEKECTIOCOOHOCTH IOJDKHUKA, UMEIOIIEH HITH
npuoOpeTaromiell yCTOWYMBBIN XapakTep; Ipume-
HEHHUE K JODKHUKY NPHHYIUTEIBHOIO HUCIOJIHE-
HUS, HE TPOU3BEJACHHOIO B TEYEHHE 3 MECSIIEB,
a100 BBISIBIIEHUE B NPOLECCE MPUHYAUTEIBHO-
rO HCIONHEHUs! (aKkTa OTCYTCTBUSA y JOJKHHKA
UMYIIECTBA, TOCTATOYHOTO IS YAOBICTBOPCHHS
NpPeABbSBICHHBIX K HEMYy TpeOOBaHWH; HanIu4ue
3a/I0JDKEHHOCTH Tepel KPEIUTOPOM, MO/IaBIIUM
3asiBIIEHUE KpeauTopa, B pazmepe 100 u 6onee Oa-
30BBIX BEJMYMH, a €CJIH JOJDKHUK — Tpagoodpa-
3yIoIIasi WM MIPUPAaBHEHHAS K HEH OpraHu3aIys,
roCyAapCTBEHHasl OpraHMU3alMs, HOPUITYECKOE
JIMIIO, YbH aKUUH (IOJIK B yCTaBHOM (hoHIE) Ha-
XOIATCSA B YINPaBIEHUU TOCYJAapPCTBEHHBIX Opra-
HOB WJIM XO3SUCTBEHHOM BEJIECHHUH, OTEPATHBHOM
YIPaBIEHUH TOCYJapCTBEHHBIX IOPUAMYECKHUX
T, a Takxke ropuandeckoe auno uiau NI, nmero-
11ee TOCY/IapCTBEHHbIE U (MJIM) MEXAYyHapOIHbIE
3akaspl, T0O B pasMepe 2500 m Oonee 06a30BBIX
BEJIMYHH.

I'b. IOH cpaBeITMBO OTMEUAET, UTO «IIPO-
0JeMa COCTOHT B TOM, YTO IPU OOpPAIIEHUH C Ta-
KUMH 3asBJICHUSIMH HauOojee CI0KHO J10Ka3aTh,
YTO y KpEeIuTopa €CThb JOCTOBEPHBIE, TOKYMEH-
TaJbHO TMOJTBEPKICHHBIE CBENCHHUS O HETIaTe-
’KECITOCOOHOCTH JIOJKHUKA, UMEIOIEH WIIN TpH-
obOperaromield ycToumBbId xapaktep. Hepenko
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CyZIbl BO3BPAILAIOT 3asiBICHUS KPEAUTOPOB CO
CCBUIKOM Ha TO, YTO OHU HE JOKA3aJId HaJIW4He
Ha3BaHHBIX 00CTOSITENLCTBY [2, ¢. 89].

[IpencraBnsercs, 4To JOKa3aTeabCTBA CYI
JIOJDKEH OLICHHWBATh B COBOKYITHOCTH U C YYETOM
BO3MOYKHOCTH JIOJKHHMKA YIOBJIETBOPUTH Tpebo-
BaHUS BCEX KPEIUTOPOB.

B 3asBiennn o 6aHKpOTCTBE OJIKHO OBITH
yKazaHo HMs (HaUMEHOBaHHWE) IOJKHHMKA, €ro
MECTO JKHTEJIbCTBA (MECTO NpeObIBaHUS) WIH
MECTO HAaxXOXKJEHHUs, OaHKOBCKHUE DPEKBU3UTHI;
pa3mep TpeOOBaHMI KPEAUTOPOB IO JEHEKHBIM
00s13aTeNIbCTBAaM, HE OCIIapUBAEMBIM JTOJDKHUKOM;
pa3mep 3a10JKEHHOCTH 110 BO3MEILEHUIO Bpena,
MPUYUHEHHOTO JKU3HU WM 3[0OPOBBIO TpakJaH,
KOMITEHCAIIMM MOPAJbHOTO BpEAa, CBSI3aHHOTO C
MPUYMHEHHEM Bpe/la UX KU3HU WU 3710POBBIO,
a TakKe MO BBIIJIATE BBIXOAHBIX MOCOOMIA, OruIa-
T€ Tpylda paOOTHUKOB JOKHUKA U JIMIL, paboTra-
IOIUX Y JOJDKHHKA IO TPakIaHCKO-IIPABOBBIM
JIOTOBOpaM, MPEAMETOM KOTOPBIX SIBISIOTCS BBI-
MOJTHEHHE paboT, OKa3aHUE YCIYT WM CO3JaHHe
00BEKTOB HMHTEIUIEKTYaJIbHOH COOCTBEHHOCTH,
MO BBIIJIATE AJTMMEHTOB (MpHU Mojaye 3asBICHUS
JODKHUKOM — WHIUBUAYAJIbHBIM MPEIINPUHU-
MaTesieM); CyMMa BO3HarpaKJACHUU, MpUYUTAO-
HIUXCS K BBITUIATE [0 aBTOPCKUM JIOTOBOPAM; pas-
Mep 3aJ0JDKEHHOCTH MO 00s3aTebHbIM IUIaTe-
’KaM; 000CHOBaHHE HEBO3MO)KHOCTH YIOBJIETBO-
PUTH TpeOOBAHUS KPEIUTOPOB B MOJIHOM 00BEME;
CBEJICHUS O MPHUHATHIX K MPOU3BOACTBY CyIaMH
o0mieil OPUCIUKIMN HCKOBBIX 3asBICHHUSIX K
JOJDKHUKY, a Takke 00 UCIOIHHUTEIbHBIX JTOKY-
MEHTaxX; CBeIEHUsI 00 MMEIOIIEeMCs Y TOHKHHUKA
HMMYILECTBE, B TOM YHCJIE O JCHEKHBIX CPEICTBAX
U 1eOUTOPCKON 33/10JPKEHHOCTH; HOMEpa CUETOB,
OTKpBITHIX B OaHKax, Ha KOTOPBIX YYHTHIBAIOT-
Csl JICHEeKHBIE CpENCTBA JOKHUKA, IMOYTOBBIC
azpeca OaHKOB; CBEICHHUS O HAJUYUU Y JOJIK-
HUKa MUMYIIECTBA, JOCTATOYHOTO IS MOKPBITHS
CyAeOHBIX PAcXOJIOB MO JAey 00 SKOHOMHUYECKOH
HECOCTOSITEIbHOCTH  (OaHKPOTCTBE); CBEICHUS
00 00s13aTeNbCTBAX JOIKHUKA, CPOK MCTIOTHEHHS
MO0 KOTOPHIM HE HACTYNWJ; CBEACHUS O KOJIU-
yecTBe paOOTHUKOB TOJHKHMKA; CBEICHUS O cde-
pe OesITenbHOCTH, K KOTOPOM OTHOCHTCSI OCHOB-
HOM BHJ JEATENLHOCTH JOJKHHKA; CBEIEHUS O
TOM, SIBIISIETCS JIU JIOJDKHUK TpagooOpaszyromieit
WM NIPUPABHEHHOM K HEW opraHu3auuei, rocy-
JIapCTBEHHOM OpraHuzaluen, IpUInIecKuM JIu-
[IOM HJIM UHIUBUAYAIbHBIM IPEANpUHUMATEIIEM,
MMEIOUIUM TOCYapCTBEHHBIE U (MJIM) MEXIyHa-
POIHBIE 3aKa3bl; UHBIE CBEACHUS, MOATBEPKIAI0-
LIME YCTAHOBJICHHBIE CT. 9 3aKOHA OCHOBaHUS JJIs
MoJayu 3asBJICHUS JODKHUKA M HEOOXOAUMBbIe
JUTSI IPaBUJIBHOTO pa3peleHus iena 00 SKOHOMU-
YEeCKOM HECOCTOSATENbHOCTH (0aHKPOTCTBE); MPH-
JaraeMble JJOKYMEHTHI.
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[Ipu ompeneneHun Kpyra JHI, KOTOPBIM
HEOOXOJMMO HANpaBUTh KOIMHUIO 3asBICHUS O
0aHKPOTCTBE, HEOOXOIMMO NPUHUMATh BO BHU-
MaHue cT. 24 3akoHa, B KOTOPOH MEPEeUUCIIIOTCS
JIMIIA, YYaCTBYIOIIUE B JieNie 00 YKOHOMHYECKOM
HECOCTOSITSIIbHOCTH (OaHKPOTCTBE).

JlocTaToyHO YacTO Ha MPAKTHKE BCTpeda-
eTCsl CUTyalusi, Korjga KpeauTop UMeeT K JI0JIK-
HUKY MMYIICCTBEHHbIE TPEOOBAHMS IO Pa3IHY-
HBIM OCHOBaHHUSAM. B 3TOM cityuae 3akoH 1o3Bo-
JSET KPenIuTopy O0OOCHOBAThH 3asiBICHUE, BKITIO-
YHB B CyMMY TPeOOBaHUHN K JOJDKHHUKY TPH 3asB-
JICHUH O €ro 0AaHKPOTCTBE CYMMAapHYIO COBOKYII-
HOCTbh pa3HBIX TPeOOBaHUH.

Taxum 00pa3oM, OCHOBaHUEM JJIsi BO30YX-
JIEHUST CYIOM, pacCMaTpUBAIONINM SKOHOMHYE-
CKHE Jena, Jena 00 dKOHOMHYECKOH HeCOCTOs-
TeTLHOCTH (OAHKPOTCTBE) SIBISICTCSl 3asBIICHUC
0 TNPHU3HAHUU JOJDKHUKA OaHKpoToM. Takoe 3a-
SIBJIEHUE MOXET OBbITh MOJAHO JIUIIOM, UMEIOLIUM
MpaBO Ha TOAa4Yy B CyI, paccMaTpUBAIOIIHIMA
HSKOHOMHUYECKHE [ieNa, 3asBlIeHUs 00 SKOHO-
MUYECKOH HECOCTOSTENLHOCTH (OaHKPOTCTBE)
JOJDKHUKA B CBS3M C HEHCIIOJHEHUEM JICHEKHBIX
00s13aTeNIbCTB MM 00S3aHHOCTH 1O yIuiaTe o0s-
3aTEeNbHBIX IUIATEXKEH M MPH COOMIOACHUH OCHO-
BaHUH, MpeIyCMOTPEeHHbIX CT. 9, 12 3akona. 3a-
KOH OIpenensieT 00s3aTelbHbIe OCHOBAHUS IS
M0/Ia4H 3asBJICHUS 0 OAHKPOTCTBE TOJDKHUKA.
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O ITIOHATUU UHCTUTYTA
HEIIJIATEXECIIOCOBHOCTHU B
BEJIOPYCCKOM 3AKOHOJATEJIBCTBE

C.A. Anvepep

BUII — Yuueepcumem npaea u couyuaibHo-
UHPOPMAYUOHHBIX MEXHOIO2UTL

2. Munck, Pecnyonuxa benapyco

B nefictByromem 3akone Pecny6nuku be-
mapych ot 13.07.2012r. Ne415-3 «OO6 sK0HO-
MHUYECKOH HECOCTOSATEIBHOCTH (OaHKPOTCTBE)»
MOHATHE HEeIIAaTEKeCHOCOOHOCTH  3aKpPEIUIEHO
B a03. 34 ct. 1. B cooTBeTCTBUM C HUM HeIUIaTe-
KECIIOCOOHOCTh — 3TO HECIOCOOHOCTD B TIOJIHOM
o0beMe yHOBIETBOPUTH TPEOOBAHUS KpEAUTOPA
(KpeauTOpOB) MO IUIATEXKHBIM 00S3aTENIbCTBAM,
a TaKXke I0 00s3aTesIbCTBAM, BBITEKAIOIIUM U3
TPYAOBBIX M CBS3aHHBIX C HUMM OTHOIICHHUH.
Heo6xonuMo OTMETHTh, YTO 3aKOH YCTaHaBIIH-
BAaeT [[Ba BHJIA HEIJIATEKECHOCOOHOCTH, 3aBUCS-
IIM€ OT CTENCHU €€ YCTOMUMBOCTH: MPHOOpeTaro-
1iasi yCTOMYMBBIN XapakTep U MMeEroas yCTou-
YUBBIA XapakTep.

Kpurepun BbIeNeHUS KaXIOTO BUAA He-
IUIaTeXecrnocoOHoCcTH  ycraHoBineHsl B [loc-
tanoBneHun CoBera Munuctpos Nel672 or
12.12.2011 . «O6 ompeneneHnu KpUTEPUEB
OIICHKH TIIJIATeKECIIOCOOHOCTH CYOBEKTOB XO-
3AMCTBOBAHMS». J|aHHBIM TOCTaHOBJIEHUEM YT-
BEPXKAEHBl TpU (UHAHCOBBIX KO3 UIMEHTA,
XapaKTepU3yIOIINe IUIATeXKECTIOCOOHOCTh: KO-
¢bunmenT Texymed JUKBUAHOCTH (K1) Kak 00-
mas 00eCreYeHHOCTh XO3SHCTBEHHOrO O0IIeCT-
Ba KPAaTKOCPOUYHBIMH AKTUBAMHM JUIs HOTAIICHUS
KpPaTKOCPOYHBIX — 00s3aTesIbCTB;  KOA(PPUIHEHT
00€eCTeYeHHOCTH COOCTBEHHBIMH OOOPOTHBIMU
cpeactBamu (K2) Kak HAJIMUUE Y XO3IHCTBEHHOTO
o0rmiecTBa COOCTBEHHBIX 00OPOTHBIX CPE/ICTB, He-
00XOIMMBIX ISl €T0 (PMHAHCOBOW YCTOHYHMBOCTH
U Ko3pPUIUEHT 00eCneyeHHOCTH 0053aTeIbCTB
akTuBamMu (K3) Kak criocOOHOCTh XO3SIICTBEHHO-
ro oOIiecTBa pacCUUTHIBAThCSA IO CBOMM 00si3a-
TEJIbCTBAM BCEM CBOMM HMYIIIECTBOM.

HemnarexxecrmocoOHOCTH, mpruoOpeTaromast
YCTOMYMBBIN XapakTep, UMEET MECTO B Cilyyae,
eciu ofHOBpeMeHHO K7 1 K2 Ha KOHEIl OTYETHOTO
Nepuoaa UMEIOT 3HAUeHHUs] MEHEee HOPMATHUBHBIX
B TEUEHHE YETHIPEX KBapTaJIOB, IPEAILIECTBYIO-
IIMX COCTABJICHUIO TOCIETHEH OyXralTepcKoi
ordyetHocTH. HerulatexxecnocoOHOCTh UMEET yc-
TOMUMBBIM xapakrep, ecan K/ u K2 Ha KoHel
OTYETHOTO IepHoJa HMMEIOT 3HAYECHUS MeEHee
HOPMAaTHBHBIX B TEUCHHE YEThIpEX KBapTaJIOB,
NPEALIECTBYIOIUX  COCTAaBICHUIO IOCIETHEH
Oyxrairepckoil ordyeTHocTH, a K3 umeer 3Ha-
yeHue O6osiee HOPMAaTUBHOTO HA 3Ty JIaTy COCTaB-
JICHUs TIOCJeHeN OyXTraiaTepcKoi OTYETHOCTH.

Ha ocHoBaHMU NaHHBIX KpUTEpPHUEB ycCTa-
HaBIIUBAIOTCA JTMOO HKOHOMHYECKAs HECOCTOS-
TEJIBHOCTh OpPraHM3allul — HEIUIaTeKeCInoco0-
HOCTh, UMEIOINAsi WM IpuoOpeTaromas ycToi-
YUBBIA XapakTep, MPU3HAHHAS PEIIEHUEM 3KO-
HOMHYECKOro cyaa 00 3KOHOMMYECKOH Heco-
CTOSITEIBHOCTH C CaHalUed [OJDKHHKA, JHO0
OAaHKPOTCTBO — HEIIATEKeCIOCOOHOCTb, UMEI0-
mas Wik NpUoOpeTaromas yCTOWYMBBIN Xapak-
Tep, MpU3HAHHAS PELICHUEeM 3TOro cyaa o OaHK-
POTCTBE C JIMKBHJIAIMEH JOIDKHUKA — IOpUIHYec-
KOTO JIMLIA.

JlaHHOE IpaBOBOE pPETYJIMPOBaHUE HMEET
P CYIIECTBEHHBIX HEJOCTATKOB.

Bo-nepBbIX, KO3pPULUEHTBI HOCAT JOCTa-
TOYHO YCIJIOBHBIM XapakTep U He B IOJHOH Mepe
OTPaXKAIOT NEHCTBUTENBHYIO HETUIATEkKeCIoCco0-
HOCTb opranuszanuu. Heo0xoauMo oTMeTHTh, 4TO
nogoOHOEe MPaBOBOE pPETYINPOBAHHE HEIUIaTe-
KECIOCOOHOCTH OTCYTCTBYET KaK BO BCEX €BPO-
NEeMCKNX, TaK ¥ B TOCTCOBETCKUX CTPaHaX.

Bo-BTOpbIX, Kak caMm JIOJUKHHK, Tak U Kpe-
JUTOPBI MOTVIM OOBSIBUTH OPraHU3ALMIO HeTIaTé-
YKECIIOCOOHOH TOJNBKO Yepe3 OJUH U J0 JBYX JIET
C MOMEHTa HacTyIUIeHHs (DaKTUUeCKON Heruiare-
’KECITIOCOOHOCTH, YTO YCIIOXKHSIET OCYIIEeCTBIIe-
HHUE IPOLEIYp KaK 0340pOBIICHHs, CaHALUU, TaK
U JIMKBUJIALIUH OpTaHN3aIUi.

JlaHHbBIE HETOCTATKM YaCTUYHO OBUIM YCT-
paHeHbl ¢ mpuHATHEM 3akoHa oT 13.12.2022rT.
Ne 227-3 «O0 yperynupoBaHUN HEILIATEKECTIO-
coOHocTH» (manmee — 3akoH 227-3). B monHom
o0beMe NaHHBII 3aKOH BCTYIHUT B JEHCTBHE C
01.11.2023 r. HeoOxoauMo OTMETHTH, 4YTO 3a-
KOH 227-3 He yCTaHaBIMBAeT YETKYK) COBOKYII-
HOCTb IIPUEMOB H CIIOCOOO0B 10 YPETYIUPOBAHUIO
HeriarexecrocooHoctu. HasepHoe, Ha3BaHue
3akoHa VY30ekuctana «O Hemmaréxecrnocoo-
HOCTH», PETYJIUPYIOIIEr0 CXOAHBIE IPAaBOOTHO-
IIEHUs, HOCUT 00Jiee KOPPEKTHBIN XapakTep.

Bmecre ¢ Tem crienyer OTMETUTh, YTO
BKJIIOUCHHE B Ha3BaHUE 3aKOHA IIOHATHS «He-
IUIATEeKECTIOCOOHOCTRY 0oJiee ynauHO C TOUYKU
3peHHs MOHMMAaHMs OIpeAeNeHUs OaHKpOTCTBa
B EBPOINEHCKUX CTpaHax. TepMHH «OaHKpOTCT-
BO» HMEET B 3apyOekKHOM 3aKOHOJAATEIbCTBE
CTPOTO CIELHaJIbHOE 3HAYCHME, KOIza Heruare-
YKECIIOCOOHBIH JOIKHUK COBEpIIAeT OOIIeCTBEH-
HO OIIacHOE JIesIHME, HaHOcsAllee yiepo KpeauTo-
pam. IIpu 3TOM OTBETCTBEHHOCTD 32 OAHKPOTCTBO
HACTyNaeT B COOTBETCTBMM C HOPMAMHU YIOJIOB-
HOT0 3aKOHO/IaTeNbCcTBa. Tak, Hanpumep, B HeMell-
KOM 3aKOHOJIaTEJIbCTBE MOHATHE «OAHKPOTCTBO
OPUMEHSIETC sl ONMCAHUS  YMBIIIJICHHOTO
IPECTYIUIEHUS, T.€. TOJIBKO JJIsl yTOJIOBHO-IIPABO-
BOM (POPMBI CYIIECTBOBAHUS HECOCTOATEIBHOC-
tu [1, c. 10].
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B ropuauueckoil Hayke BBIIEISIOT MIPU3HA-
K1 HeriarexxecrnocooHoctu. OCHOBHBIM €€ TpH-
3HAKOM SIBJISIETCSI MPEKpallleHUue BBITLIAT JIOJIK-
HUKOM cBouXx miarexeil. Heobxonumo, omHako,
OTMETHUTh, YTO HE JI00as 3alep’KKa C OIUIaToi
JIOJITOB  SIBJISIETCSL TOBOJOM JIJIsi MPU3HAHUS He-
iatexecrnocodHocTu. [IprocTaHoBka JOIKHU-
KOM TIIATEeKEH HE MPEe/ICTaBISIeTCS J0CTaTOUHBIM
OCHOBAHMEM ISl IPU3HAHUS €T0 HETUIATeKeCTIO-
COOHOCTH, €CJTH CUTYyaIis IMO3BOJIAET MPEATIOINIO-
JKUTh, YTO B CKOPOM BPEMEHHU JOJKHUK CMOMKET
HX BO30OHOBHTE [2, ¢. 25-26].

CrnenoBarenbHO, MpEeKpalleHHe IUIaTexKen
HE MOXXET OIHO3HAYHO CBUETENHCTBOBATH O Ha-
JUYNN Y TOJDKHHKA HeTutaTexecrnocooHocTH. [1o-
TOMY B Hay4YHOM JHUTEpaType BBIIEISIETCS elle
OJTMH TPU3HAK HETUIATeKECIOCOOHOCTH — HEJNOo-
CTaTOYHOCTh JICHEKHBIX CPEACTB IS OCYLIECTB-
JIeHns 1iarexei [3, c. 105].

Kak momoxxutenbHOoe SBIEHUE CIEIyeT
MpU3HATh UCKIIIOYeHHE 3aKkoHOM 227-3 u3 MoHs-
THSI HEIIATEKECIIOCOOHOCTH ITOI0KEHUH, KOTO-
pble KacaJluCh TaKUX €€ MPU3HAKOB, KaK HeIrula-
TEXECTIOCOOHOCTh, IMEIOINasl U TPHOOpEeTaroIIast
YCTOWYUBBIN XapaKkTep.

CornacHo cT. 8§ 3TOro 3aKkoHa JOKHHUK
BIIPaBE TOAATh B Cy/ 3asBJICHHUE O HECOCTOSITEIb-
HOCTH B CJIy4ae HECIIOCOOHOCTH UCHIOJHUTH Jie-
HEXHBIE 0053aTeNIbCTBA, 00s3aTEIbHBIC TIIATEKHI
WK 0053aTeNbCTBA MO BBIIJIATE BBIXOAHBIX IO-
cobuii W orurate Tpyaa Jii, paboraromux (pa-
00TaBIIMX) TIO TPYAOBBIM JOTOBOpaM, 3a CYET
UMEIOIUXCSI B €r0 PacloOpsHDKEHUH JICHEeKHBIX
CPEICTB B TEUEHHUE IECTH MECAIEB CO JIHS Hac-
TYIUJICHUS] YCTAHOBJIEHHOTO CPOKa JUIsl X MCIIOJ-
HEHHS.

OcHoBaHueM ISl TIO/1a4u 3asBICHUS Kpe-
auTopa 0 0AaHKPOTCTBE NPU HAIWYMHU (hakTa Npu-
MEHEHHS K JOJDKHUKY MPUHYIUTEIHHOTO HCION-
HEHUS, HE MPOU3BEIEHHOTO B TEUEHHUE LIECTH
MecAIeB, JHOO TPH BBIABICHUH B TIPOIECCE
MPUHYIUTEILHOTO UCTONHEHUs (aKkTa OTCYTCT-
BUS Y JIOJDKHUKA MMYIIECTBA, JOCTAaTOUYHOTO IS
YIOBIIETBOPEHUS TIPEIBSIBICHHBIX K HEMY TpeOo-
BaHM, SBISIETCS OJHO U3 CIEAYIOUIMX OOCTOs-
TenbeTB (1. 2 cT. 10 3akona 227-3):

— HaJIMYMe 3a/I0JKEHHOCTH 110 BBIMJIATE 3a-
pabOTHOM TUIATHl U TIPOU3BECHHUIO UHBIX BBITLIAT
B COOTBETCTBHH C 3aKOHOJATEILCTBOM O TPY/IE B
pasmepe 1500 u Gonee bB;

— HaJIM4YMe 3aJI0JHKEHHOCTH O 00s13aTellb-
HBIM I1aTexam B pazmepe 100 u 6omnee bB;

— HaJIMYHE 3aJ0JDKEHHOCTH 110 JIEHEKHBIM
oOsi3arenbeTBaM B pazmepe 500 u 6onee bB.

3TO COOTBETCTBYET NMPAKTUKE MHOTHX T'OCY-
JApCTB, IPU KOTOPOM OOIINM SIBIISIETCSI BKITIOUE-
HUE B IPU3HAKN OAaHKPOTCTBA, BO-TIEPBBIX, pa3Me-
pa 3aI0JDKEHHOCTH M, BO-BTOPBIX, JUIUTEIHHOCTH
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Heyruiatel foira. OIHaKo clenyeT OTMETUTD, YTO
MHOCTPAaHHOE 3aKOHOJATEJIbCTBO IMPAKTHUECKH
HE YCTaHABJIMBAET TPAJallMI0 330HKEHHOCTH B
3aBUCHUMOCTH OT €€ BHJIa.

HeoOxomumo Takke OTMETHUTH, YTO yCTa-
HOBJICHUE YpPE3MEPHO BBICOKOTO KPHUTEPHUS IO
3aJI0JDKEHHOCTH I10 BBITUIATE 3apabOTHOMN IJIaThl
MPAKTUYECKHU HE TMO3BOJISET IJI TPYIOBOTO KOJI-
JIEKTUBA MaJIbIX OpraHu3alUil HHUIUHAPOBAThH
MPOIEAYPY HECOCTOSITEILHOCTA WIH OAHKPOTCT-
Ba CBOEH OpraHH3alliH.

B Poccun B coorBerctBuu co cT. 3 dDene-
painpHOro 3akoHa ot 26.10.2002r. Nel27-®3
«O HecocToATENBHOCTH (OAaHKPOTCTBE)» FOPUTHU-
YECKOE JIMIO CUUTACTCS HECTIOCOOHBIM YIOBIET-
BOPUTH TPEeOOBAHUS KPEAUTOPOB MO JEHEKHBIM
00s13aTenbcTBaM | (MITH ) UCTIOJTHUTD 00S3aHHOCTh
Mo yIuiate o0s3aTeNbHBIX IUIATeXKEH, eClii COOT-
BETCTBYIOIIME 00s3arenbcTBa U (W) OO0sI3aH-
HOCTh HE HCIIOJIHEHBI UM B TEUEHHUE TPEX Mecs-
IIEB C JaThl, KOTJAa OHM JOJDKHBI ObUTH OBITH WC-
TTOJTHEHBI.

Cr. 6 2TOro 3akoHa YCTaHABJIMBAET, YTO
NPOM3BOACTBO IO JIeNy O OAHKPOTCTBE MOXKET
OBITH BO30YXK/IEHO CY/IOM IPU YCJIOBHH, YTO Tpe-
0oBaHUS K JODKHUKY — IOPUAMYECKOMY JIMILY B
COBOKYITHOCTH COCTAaBIISIFOT HE MEHEE TPEXCOT
TBICSY POCCUICKHX PyOIIei.

Cornmacuo 1. 16 ct. 1 3akona PecryGnu-
ku Kazaxcran «O OaHKpOTCTBE» MOJ HeIuiare-
KECIIOCOOHOCThI0 TMOHUMAIOT HECIIOCOOHOCTD
JIOJDKHUKA BBITIOJIHUTE JIEHEKHBIE 0053aTeNbCT-
Ba U HMHbIE TPeOOBaHMs JACHEKHOTO XapakrTepa.
B cooTBeTcTBHM C HOpMamMHu 3aKOHa OpraHH3a-
Usi MOXET ObIThb OO0BsIBJIEHA OAaHKPOTOM IpH
HEeyIiaTe JIONroB B pasmepe cBbimie 150 mecsu-
HBIX pacyeTHbIX nokazaresneit (517500 tenre Ha
Mapt 2023 1.) cBbIlIE TPEX MECSIICB.

OOImMM OCHOBaHHMEM BBEACHUS TPOIETY-
PBl HECOCTOSTEJILHOCTU B OTHOILEHUU IOPHUIU-
YECKUX JIMIl B ['epMaHUU SBISETCS HEIUTaTeXe-
crocobHocTh. [log Hell mOHMMaeTcs COCTOSHHE
JOJDKHUKA, TIPU KOTOPOM OH HE B COCTOSIHUU BBbI-
MOJTHUTDH TMOJIeKAIINE OTJIaTe JCHEXKHbIE 00s13a-
TEIbCTBA.

B I'epmannu npuMEHSIOTCA TpU BUAA HE-
TUIaTEKEeCTIOCOOHOCTH: CaMOM  HEIUIaTeXecIo-
COOHOCTH, CBEpPX3a/0JDKEHHOCTH W HEBO3MOXK-
HOCTH TPOIOJKUTENBHON AEATeIbHOCTU JIOJIXK-
HHKa [4].

B Hemenkoll JOKTpUHE BBIJIEISETCS JBa
KpUTEpUsl HEIIaTeKeCIOCOOHOCTU: POA0IIKU-
TETHHOCTh TPOCPOYKH U CYIIECTBEHHOCTH JIOJITa
[3, c. 106].

MMeHHO B 3THX LENsAX B TEUEHHE yCTa-
HOBJIEHHOTO BPEMEHH HaJl €ro MMYIIECTBOM HE
BBOJIUTCS IPOLEypa HECOCTOATENbHOCTH. Bep-
xoBHBIM cyn ®PI' 24 mas 2005 r. ompenenun




HEOOXOIMMBIH, a TaK)Ke JOCTATOYHBIA JJISI 3TOTO
MepUoJ; BPEMEHU — JI0 TPEX HeAeNb W TPaHUIly
npusHaka cymectseHHoctd B 10% pasmepa
00513aTeNIbCTB, CPOK HUCIOJHEHUS KOTOPBIX YKE
Hactynui [3, c. 106—107].

Takum oOpa3om, ciieayeT OTMETHUTh He-
KOTOPYIO HEKOPPEKTHOCTH B (DOpPMYyITUpOBAHUH
Ha3BaHus 3akoHa 227-3. BeposiTHO, TIpu BHeECe-
HUW U3MEHEHUH W JOTIOJTHEHUH B HETO, Ha3BaHUE
3aKOHa CIIeI0BAJI0 ObI OTKOPPEKTUPOBaTh. Kpome
TOTO, MO AHAJOTHU C 3aKOHOJATECTBOM HWHBIX
CTpaH CIIeOBaNI0 ObI BBECTH €IWHYIO BEITUYHUHY
3aokeHHOCTH B cymme ot 100 o 200 6a30BbIX
BEJIMYMH, YTO MPUMEPHO COOTBETCTBOBAJIO OBl
BEJIMUMHE JTOTO KPHUTEPHUs, IPUMEHSEMOTO B
comnpeieIbHBIX CTpaHax, Tu0o 1o mpumepy lep-
MaHUHM YCTAHOBHUTH BEIIMYMHY 3aJI0JKCHHOCTH
B 10% pasmMepa 00s13aTENBCTB, CPOK MCTIOTHEHUS
KOTOPBIX YK€ HACTYIHJI.
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OBBEKTBI PURJITEPCKOM
JEATEJIBHOCTH

H.A. Ambpocos

BbUII — Yuueepcumem npaea u coyuaiIbHO-
UHPOPMAYUOHHBIX MEXHOIO2UTL

2. Munck, Pecnyonuxa benapyco

Ha ceronusmnunii nenp B Pecnyonuke be-
Japych 3aKOHOAATEIbHO HE 3aKPEIIeHbl OObEKThI
puanitepckoil AesitenbHOCTH. Mcxons M3 MOHS-
THSL PUDITEPCKON JIEATEIBHOCTH, KOTOPOE COAEP-
xutcs B Ykaze Ilpesunenta PecnyOnuku bena-
pych ot 9 sHBapsa 2006 rona Nel5 «O pusntep-
ckoii nesitenbHOCTH B PecnyOnuke bemapychby,
pUdATEpPCKask 1E€ATENbHOCT MPEACTaBIsAeT co00it

MOCPEAHUYECKYIO IEATEIBHOCTD MO 3aKJIFOUCHUIO
CHeNOK ¢ o0beKkTaMu HeaBmxuMocTu. Ha ocHo-
BAaHUU ATOTO Yy MOTPEOHUTENST MOXKET OUIMOO0YHO
CIIOKUTHCS. MHEHHE, YTO OOBEKTOM PHUAIITEPCKOM
JESTEIbHOCTH SIBIAETCS BCE HEABIKUMOE HMY-
IIECTBO.

Jlns Havanma HEoOXOAUMO YSCHUTH, YTO
K€ TaKoe HEIBMKUMOE MMYIIECTBO U KaKHUe €ro
00BEKTHl MOTYT OBITH OOBEKTAaMHU PHUAIITEPCKOM
JESTeIbHOCTH.

Jebununus HEABKUMOTO HMMYILIECTBA
3akperuieHa B cT. 130 I'paxkmaHckoro kopgekca
PecniyOnuku benapych. Tak, «k HeABHXHUMBIM
BellaM (HEABIKMMOE HMYIIECTBO, HEIBUKU-
MOCTb) OTHOCSITCSI 3€MEJIbHbIE YYaCTKH, YYaCTKH
HEJ/Ip, TIOBEPXHOCTHBIE BOJIHBIE OOBEKTHI U BCE,
YTO MPOYHO CBS3aHO C 3eMJIeH, TO ecTh 0ObEeK-
ThI, IEpEMEIICHHE KOTOPBHIX 0e3 Hecopa3MepHO-
ro ymep6a UX Ha3HAYEHUIO HEBO3MOXKHO, B TOM
quclie Jeca, MHOTOJIETHHUE HACaKIEHUs, Kalu-
TaJbHbIE CTPOCHHS (3MaHMs, COOPYKEHHUs), He-
3aBEpIICHHbIE 3aKOHCEPBHPOBAHHBIC KalUTaJIb-
HBI€ CTPOCHHUS, HW30JMPOBAHHBIC ITOMEIICHHUS,
MalmHo-MecTa. K HeIBMKMMBIM BelIaM TaKxke
MPUPABHUBAIOTCS MPEANPUATHE B LEJIOM Kak
MMYIIECTBEHHBIA KOMIUIEKC, MOJUIekKAIlIUe rocy-
JAPCTBEHHOM perucTpaiyy BO3AYyIIHbIE U MOPC-
KHeE CyJla, Cyla BHYTPEHHETO IIaBaHus, Cy/a IJia-
BaHUS «pPEKa-MoOpe», KOCMUYeCKrue OObEKThI. 3a-
KOHOJIATeJIbHBIMU aKTaMH K HE/IBHKMMBIM BeIlaM
MOXET OBITh OTHECEHO M MHOE UMYIIEeCTBO» [2].

N.B. lllaHtokeBUY CUMTACT, YTO HEIBHKU-
MOCTbh MOXET OBbITh OXapakTepu30oBaHa Kak CIIO-
coOHasi K 000pOTy Bellb, KoTopas (YHKIIMOHU-
pyeT B HaTypaJIbHO-BEIIECTBEHHOW U CTOMMOCT-
Hoit hopmax. IIpn 3TOM 0OBEKTHI HEJIBUKUMOCTH,
B OOJIBIIMHCTBE CBOEM, COCTOAT U3 ABYX KOMIIO-
HEHTOB — 3eMJIU (3€MEeJIbHBIX YYaCTKOB) U 3aHH
(coopyxenwit). [Iyist pa3IMuHBIX TUIIOB HEABUKH-
MOCTH M Pa3IUYHBIX SKOHOMHYECKHX YCIIOBHM
COOTHOUIICHHE ATHX JByX KOMIIOHEHTOB KaK B
CTOMMOCTHOM, TaK M B (PU3NYECKOM HU3MEPEHHUH
MOXKET OBITh Pa3TUYHBIM [3].

Onpenenus, 4TO SBISETCA HEIBUKUMBIM
UMYIIECTBOM, OTMETHM, YTO HE KaXk/10€ HEIBU-
KUMOE€ UMYILECTBO MOXKET OBITh 0OBEKTOM PHUAII-
TEPCKOM AETaNbHOCTH, CJIEIyeT OTMETUTh, UTO
eCTh OOBEKTHl HEABMKMMOCTH, KOTOPBIM 3aKO-
HOJaTeNlb YCTAHOBUJ CBOW IPaBOBOM peXUM,
HampuMmep, Heapa. B cooTBeTcTBUU ¢ 3aKoHOIA-
TenbcTBOM PecnyOnuku bemapych Henmpa sBiisi-
IOTCS UCKJIIOYUTENIHON COOCTBEHHOCTBIO TOCY-
nmapctBa. PecmyOnuka bemapyce uepe3 rocy-
JApCTBEHHBIE OpraHbl pealin3yeT CBOE IPaBO
BJIAJICHUS, TOJIb30BAaHUSI M PACIOPSLKEHUS HEM-
pamu. CremayeT OTMETUTh, YTO HEApa HE MOTYT
OBITH TPEAMETOM OTUYKICHHS, UX HEIb3s Mpo-
JlaTh, TIOJAPWTh, HACJEAOBaTh, Jtobas Qopma
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OTUYXJCHUA HeAp 3ampemieHa B PecmyOnuke
benapych. Takum oOpa3om, Heapa HE SBISIOTCS
00BEKTOM PHBITEPCKON JesATeILHOCTH. BomHbIe
00BEeKTHI, Haxopsluecs Ha Tteppuropuu Pec-
nyOnuku benapych, Kak U JecHOU (OHI, Takxke
COCTABIIIIOT HCKIIOUUTEIbHYIO COOCTBEHHOCTD
rOCy/1apCcTBa, OHU MOTYT OBITh MepeaaHbl TOJIBKO
B OIPENEJICHHBIX IIEeNIAX B apeHAy M HE MOTYT
BBICTYNIaTb OOBEKTAMHU PHUIITEPCKON JAEsSITelb-
HOCTH.

Eciu Ha 00BEKTHI HEIBUKUMOCTH HE pac-
MPOCTPAHSIIOTCS O0COObIE YCIOBUSI KOHTPOJIS CO
CTOPOHBI TOCYAApCTBa, TO OHU MOANANAIOT IOJ
oO11ee MpaBoOBOE PETYIMPOBAHKE B IPAKIAHCKOM
000poTe, U TONBKO Takas HEABUKUMOCTb MOXKET
ObITh OOBEKTOM PHUAITEPCKOM AESITETHLHOCTU
(HanmpuMep, 3eMeNbHBIA YUacTOK). 3aKOHOAATE b~
CTBOM pa3pelieHo cJaBaTb B apeHny, cyOapeH-
Iy, TIpoJiaBarh, AapuUTh, OOMEHUBATh 3€MEJIbHbBIE
Y4acTKHU, OHH MOTYT OBITh MPEAMETOM IPYTUX
CIEJIOK B COOTBETCTBUU C 3€MEJIbHBIM 3aKOHO/Ia-
TEJIbCTBOM. B 3TOI CBSI3M 3€MENbHBIN y4acTOK
SBIISICTCSI OOBEKTOM PHUIITEPCKON JIEATEIHHOCTH.
[TonHBI CHHUCOK 3€MENBHBIX YYacTKOB TIPEJ-
CTaBJICH B €IMHOM KiIaccu(UKaTOpe Ha3HAYCHUS
00BEKTOB HEJBMKMUMOIO MMYILECTBA, U HUCIOJb-
30BaThCsl OHU JIOJKHBI HCKIIFOUMTENBHO 110 Ha3Ha-
YEHUIO.

31aHUsT U COOPYXEHHUS] TaKkKe SBIISIOTCS
00BbEKTaMH  PUANTEPCKON  JESTENBbHOCTH, IIO-
CKOJIbKY KaK M 3€MeJbHBIH y4aCTOK MOTYT OBbITh
CHaHbl B apeHzy, cyOapeHmay, MpoAaHbl, IMOja-
peHbl, oOMeHsaHbl. OTIu4Me 34aHUsS U COOpYXKe-
HUS Wb B UX HazHadeHuu. K nmpumepy, 3nanus
MpeaHa3HaueHbl JUIsl MPOXKUBAHUS U (W) Jes-
TEJILHOCTHU JIFOJIEH, pa3MeIleHUs MPOU3BOJCTBA,
XpaHEHUs] MPOAYKIMH WM COAEP>KaHUs KUBOT-
HBIX, & COOPY>KEHHUS — U1 BBITIOJTHEHUS Pa3iny-
HOTO poJia MPOU3BOJACTBEHHBIX IPOLIECCOB, Xpa-
HEHUSl MaTepuasoB, WU3JENHUN, 000pyIOBaHUA, a
TaK)kK€ BPEMEHHOTrO NpeObIBaHUS M TEepeMelle-
HUS JIFOJIeH, TPY30B.

WNHorpa BMecTO MOHATHUS «34aHUSI U COO-
PYXKEHHS» HCHOJNb3YETCS JPYroe — «KamuTallb-
HOoe cTpoeHue». llog HUM mMOHMMaeTcs OO0
MMOCTPOCHHBIN HA 3eMJIE WJIU TOJ] 3eMJICH OOBEKT,
MpeHA3HAYCHHBIM IS JTUTEILHOM JKCIUTyara-
MU, CO3JaHUE KOTOPOIrO IPU3HAHO 3aBEpILECH-
HbIM B COOTBETCTBHUHU C 3aKOHOJATEIbCTBOM Pec-
nyonuku benapycs [1, c. 11].

B ropuauueckoil nureparype CylIECTBYET
MOHSITUE «U30JIMPOBAHHOE IOMEILEHUE», Ipel-
cTaBsiroliee co0oi 4acTh KalUTalIbHOTO CTpoOe-
HUs, 37aHUsI, COOPYKEHUs, KOTOPOE HUMEET CBOE
MIPOCTPAHCTBO, OTAEJIICHHOE IEPEKPBITUIMU U
(unu) cTeHaMHu, IMEpPeropojKaMH, TaKkKe HMeeT
CaMOCTOSITENIbHBI BXOJ] M3 BCIIOMOIaTeJIbHOT'O
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MOMEUICHHsI TUOO C TEPPUTOPUHU OOIIETO MOJIb-
30BaHUS HEMOCPEICTBEHHO WM Yepe3 JpyrHe
MOMEIICHHSI, MECTOHAXOKJICHUE BHYTPH CTpOe-
HUS, TUTOIIAIN KOTOPOW ONMHCaHbl B TOKyMEHTaxX
€JIMHOTO TOCYJapCTBEHHOTO PETUCTPAa HEIBU-
JKUMOTO UMYIIECTBA, MPaB Ha HEr0 M CHEIIOK C
HUM.

[Tpoananu3upoBaB PHIHOK HEJIBMKUMOTO
UMYIIECTBA, OOBEKTOM PHIITEPCKON JESTeIhb-
HOCTH MPEUMYIIECTBEHHO SBJISETCS KBApTHUPA, a
MMEHHO, BTOPUYHOE KIIbe. BropudaHoe xuibe —
9TO YK€ IOCTPOEHHAas KBAapTHpa C XO3IMHOM
(KOoTOpBIN HE 00S3aTeNBHO JOJKEH OBITh (HHU3H-
YECKUM JIMIIOM), TUIAHUPYIOMIMM TPOAATh WU
clIaTh B apeHy KBapTHUDY.

ViCHUB MOHSATHE HEIBUKHUMOTO UMYIIECT-
Ba M PacCCMOTPEB OCHOBHBIC BHJIbI HEJIBHKUMOC-
TH, CUATAEM, YTO OOBCKTAMU PHUIITEPCKOHN Jies-
TETHHOCTH HE SBIISCTCS HSABMKHUMOE UMYIIIECTBO
B IIEJIOM Kak TakoBoe. Tak, Heapa, jecHoi (hoHT
WA BOJHBIE OOBEKTHI HE MPU3HAIOTCS 00BEKTOM
pUAATEPCKON  JesATeNIbHOCTH. OOBEKTOM pHAII-
TEPCKOM NIEATEIBHOCTH SIBIISETCS TOJBKO TO He-
JIBHKMMOE HWMYIIECTBO, Ha KOTOPOE HE pac-
MPOCTPAHSIFOTCST YCIOBHSI 0COOOTO KOHTPOJIS CO
CTOPOHBI TOCYIApCcTBa, a WMEHHO: 3EMEIIbHBIC
YYaCTKH, 3/IaHUS, COOPYKCHHsI, KBAPTUPHI U JIPY-
roe HeBUKMNMOE UMYIIECTBO.
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BUJAEO®UKCALIUS 3ABEILIAHUS

M.O. Aumunenko

BUII — Yuueepcumem npaea u couyuaibHo-
UHPOPMAYUOHHBIX MEXHOIO2UTL

2. Munck, Pecnyonuxa benapyco

I'paxxpanckuM  3akOHOIATENBCTBOM  Pec-
ny6nuku benmapyck 4eTko yperyimpoBaH BOIPOC
HACJIEJJOBAHUS, 1 MHOTHE JIFOOU UMEIOT BO3MOXK-
HOCTb PacCHOPSIAUTECS CBOMM JBH)KMMBIM M He-
JBIKMMBIM UMYILECTBOM €IIE IpU KU3HU. Bce,
9TO HEOOXOIUMO 3TO — JINYHOE BOJICU3BSIBICHHUE
U JIeeCIIOCOOHOCTh JIMIIA, JKENIAOLIET0 OCTaBUTh
3aBelllaHue. 3aBelllaHue, YIOCTOBEPEHHOE HOTa-
pUYCOM, TPEAOCTABISCT HECOMHEHHBIE ILIIOCHI
CTOPOHAM, TaK KaK CBEJCHMS YIOCTOBEPEHHBIC
HOTAapHAJIBHO, IPE3IOMUPYIOTCS KaK JOCTOBEp-
Hble. OJTHAKO €CTh PsJl TOHKOCTEH, C KOTOPBIMU
MOYKHO CTOJIKHYTBCS IIOCJIE CMEPTH Hacen01a-
TeJsl.

IIpouecc coBepmieHHs HOTApUAIBLHOIO
JENCTBUSL TNPOUCXOIUT 3a 3aKPBITBIMU JABEPS-
MU — HHUKAKUX I[TOCTOPOHHUX DJIa3 M JIMIIHUX B
MOMEIIEHUH OBITh HE JIOJDKHO, BEb HOTApHaJb-
HOE JIeHiCTBHE U BCs MH(OpMaIus, KoTopasi ¢ HUM
CBSI3aHA, SABJSETCS TAHOM M OXPAHSAETCS 3aKO-
HOM [1].

Ananusupys npaktuky Poccuiickoit dene-
palnyy, MOXKHO CHEJIaTh BBIBOJ, YTO HOTAPUYCHI
BCE dHalle NPUMEHSIOT B pabore BHUAEOpUKCa-
LUI0. 3a4acTyl0 HMEHHO 3alliCh IIpouecca yaoc-
TOBEPEHHUs IOKYMEHTa B Clly4yae Cy/leOHOro Cro-
pa moMoraer 3alUTUTh MpaBa J100POCOBECTHBIX
rpaxaad. Hekoropble NBITAlOTCA 3TO OCIOPHUTH
U OTMEHHUTb paHee AOCTUTHYThIE COIIALICHMS.
bonee Toro, HepeaKo NaHHYIO LENb MOIy4daeTcs
JOCTUTHYTh: CJEIKa IPU3HAETCS CyAOM He-
nericrButenbHON. [IpakTuka HOTapuMycoB MOKa-
3bIBACT, YTO 3aIUUTUTHCS OT TAKUX Ka3yCHBIX
CUTyalluli MOXeET IOMOuYb BHAeo¢uKkcanus. B
BEK COBPEMEHHBIX TEXHOJIOTHH BHICO(pUKCAUS
BaXKHA KaK JIJIsl HOTAPUYCOB, TAaK U JJIs TPaKIaH.
OTka3 rpaxaaHuHa OT BUACO(PUKCAUHM IIPU
COBEPUICHUH HOTapHAJIBHBIX IEHCTBUI YK€ MO-
KET MOCIYKUTh ISl COMHEHMM B HaMEpPEHUSIX
3asBUTEIIS.

B psane crpan, rne nEWCTBYeT HOTapHar
JATUHCKOTO THIIA, IPAKTHKA BUAEO3AIIUCU HOTa-
pHAJIBHBIX AEWCTBUH yxke cymecTtByeT. Hanpu-
mep, B Kurae oOs3aTenbHOI sBiseTCS BUAEO-
¢ukcanus Hpu HOTApUAIBHOM YIOCTOBEPEHHU
3aBellaHMs, eClIM Hacliegoaareinto oonee 60 Jer,
U, KpOME TOr0, HOTApUyC MOXKET IIPUMEHSTH €€ 10
CBOEMY YCMOTpeHHUto [2].

B npaktuke HoTtapuycoB Poccuiickoit De-
Jiepali ecTh MHOXECTBO MPUMEPOB, Kornaa o0-
JICJICHHbIE HACJICAHUKU IBITAIUCh OCHOPUTH

3aBelllaHie MOKOMHOTO POJCTBEHHUKA, 3asBIISIS,
YTO OH HE MOI' COCTaBUTh TaKOW JOKYMEHT. 3a-
HIUTUTH 3aKOHHBIE MpaBa HACJIEAHUKOB U peajib-
HYIO BOJIIO HACJIEOJaressl B TAaKUX CUTYalUsAX
MOMOTaeT MMEHHO BHIE03alUCh U3 apXHUBa HO-
Tapuyca. Ha Helt Oymer BUIHO, 4TO HOTapHaIb-
Hasl cJIeJiKa IpoIilia 1o BCeM mpasuiaM [3].

Ha nanubiii Mmoment B PecnyOnuku bena-
pych Takas MpakTHKa elle He BBEJCHA, HO OHa
MOYKET CYIIECTBEHHO OOJETrYuTh U CHU3HTH 3a-
IPY’KEHHOCTh CYJIOB, a TaK)K€ MOCMEPTHBIX, ICU-
XOJIOTUYECKUX U TICUXUATPUYECKUX IKCIIEPTHU3.

PaccMoTpuM IITIOCHI 3TOTO HOBOBBEICHHMS.
Buneodukcanus 3aBenianus Xopoia TEM, 4TO
(dakT, ym0CTOBEpEHHBI HOTApHycOoM, He Oyaer
HY)KIA€TbCAd B JOMOJHUTENBHBIX JI0OKa3aTeNbCT-
Bax B CyJe. JTO TOBOPUT O TOM, YTO YJOCTOBE-
PEHHOE HOTapHaJIbHO 3aBEIIaHHWE OCIOPHUTH Oy-
JIET y>K€ HEBO3MO)KHO. TOJIBKO JIMILb €CJIU OCIO-
pPUTH B OCOOOM TMOpSIKE HE3aKOHHOCTH COBEp-
HIEHUs HOTapHaJIbHOIrO nelicTBus. M3 Bblecka-
3aHHOTO MOXKHO CJieJIaTh BBIBOJ, YTO BHUICO(HK-
carnus OyieT pemarh Mpo0ieMy, Koriaa BO3MOKHO
J0Ka3aTh, YTO, 3aBEIIATENb JCHCTBUTEIBHO OBLI
y HOTapuyca 1 OT/1aBajl OTYET CBOUM JICHCTBUSIM.
Taxk e BuaeopuKcanmsi OOJIETYUT JTOKA3bIBAHUS
HOTapuyca B MPOM3BOJUMOM B IIOJHOM COOT-
BETCTBUU C TpeOOBaHMEM 3aKOHA JIEHCTBUEM IO
YIOCTOBEpEHUIO 3aBemanus. OJHUM U3 CyIecT-
BEHHBIX IUIIOCOB SIBJISIETCS TO, YTO MaTepHasbl
BUJICO3AIHUCH MOTYT CTaTh BaKHOW JTONIOJTHUTEIb-
HOM OMoOpoi JJIsl IPAaBOOXPAHUTEIbHBIX OPraHOB
B 00prO€ ¢ MOIIEHHUKAaMH, KOTOPbIE B CBOIO OYe-
pelb ¢ TMOMOIIBI0 MOMIOKHBIX JOKYMEHTOB HITU
WHBIMU CIOCOOAMHU TBITAIOTCS TMOJYYUTh HOTa-
pHATBHO YIOCTOBEPEHHBIH TOKYMEHT. 10BOps O
Trocax Bujeo(dukcanuu, B KabuHeTe HOTapuy-
ca, Helb3si HE OTMETUTh TOT (hakT, YTO HaJU-
yre BUACOKaMepbl OyIeT AUCHMILUTMHUPOBATH H
KJIMEHTOB KOHTOPBI, B KOTOPYIO OHU OOpaTUIIUCh,
TaK)K€ 3aMETHO CY3UTCS YUCIIO JIML, KOTOpPbIE
MPUIIUIA ¢ HE3aKOHHBIMH HAaMEPEHUSMHU.

Jns  OoTHenbHBIX BHUJOB HOTapUaJIbHBIX
JericTBuil  Bujueodukcanus o0s3arenpbHa. Tak,
COBMECTHOE 3aBEIllaHUE CYNPYrOB WU HaCIE[-
CTBEHHBIN JIOTOBOP YAOCTOBEPSIIOTCS TOJIBKO TOA
00BEKTHBOM KaMmephl. B ciydyae BO3HMKHOBEHHS
CIOPHBIX CUTyallUi MaTepHalibl BUICOPUKCAIIIH
3alUIIAOT U TpakaaH, U HoTapuyca [4].

[Ipaktuka Poccuiickoit Penepauuu ro-
BOPUT O TOM, YTO BHEAPEHHE BHUICOPHUKCAINH
JIOJDKHO OBLIO OBITH 0€3 JIMITHUX MaTepUaIbHBIX
pacxolioB U TPYyHAO3aTPaTHOCTH, a TaKkKe 4YTO-
OBl IIPH 3TOM COXPaHUTh HaJJIeKallee KauyeCTBO
cheMkH. beps B pacder To, 4TO OOIIUI CPOK HC-
KOBOM JaBHOCTU — TPH Tojia, ObUIO MPUHATO pe-
HIEHHE XPaHUTh MOJYYEHHbIE MaTepuasbl HE Me-
Hee TIATH JIET, a TIOCIIe UCTEYEHHSI JAaHHOTO CpOKa
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HOTapHyC MOXKET CaMOCTOSITENbHO YCTaHOBHUTH
CPOK JIaJIbHEHIIIEr0 XpaHeHHUS.

Jluny, 3asiBUBIIEMY B Cy/l Ha 00XalOBaHHE
3aBeIIaHusl, TMPAKTHUYECKH HEBO3MOXKHO JIOKa-
3aTh, YTO Ha HACJIENOJATENs] OKa3bIBAJIOCH BIIUS-
HUE, JaBJICHHUE, a TAKXKE O €r0 HEBMEHIEMOCTH
U3-32 OTCYTCTBHUS JOCTaTOYHBIX JIOKA3aTENIbCTB,
HO cT. 229 I'paxIaHCKOrO MPOLECCYabHOIO KO-
JIeKCa JIOMYCKAeT C y4ETOM OOCTOSATENBCTB Jeia
MMpeaoCTaBUTh 3BYKO3aIlUCh, BUACO3aIlIMCh, KHUHO-
U BUJICO(DUIBMBL, a TAKXKe JPYTHe HOCUTEIH WH-
dbopmaryu, ecinu OHH OBLTH TOOBITHI 3aKOHHBIM
IIyTEeM, 4TO o0meruyut JOKa3bIBaHUS KaK CO CTO-
POHBI HOTApUyca, O €ro MpPaBOMEPHBIX JIEHCTBU-
X, TAK U CO CTOPOHBI 3asBUTEJISL, @ €CIIN JKe B Ka-
OuHeTe HOoTapuyca Oy/leT yCTaHOBJICHA BUICOKA-
Mepa, Kotopasi pUKCHUpoBaia Obl €ro NeWCTBHS H
JEHCTBUSL OOpaTUBIIETOCS JIUIA, TO BBITIONHE-
HHE Cy/IOM CBOMX 3a/1au Oy/IeT OCYyIIeCTBIATHCS B
nNpeaAcIbHO CXKaTbI€ CPOKKU IIpU MHUHHUMAJIBHBIX
3aTpaTax CpPeICTB M YCHIHH cyaa, 4uTo Tpelyer
IIPUHLIMI IPOLECCYaTbHON SKOHOMUM [5].
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OCOBEHHOCTH 3AKJ/IIOYEHUSA
JOTI'OBOPA JAPEHUSA MEXAY
CYIIPYTAMU

M.O. Anmunenxo

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAYUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

COBpeMeHHaH HNUBWJIIMCTHYCCKAsA HayKa
aKTyaJIM3UPYeT BONPOC OCOOEHHOCTEH 3aKIIIo-
YeHHS CIIEJIOK MEXIy cymnpyramu B PecmyOmnmke
Benapych, B 4acTHOCTH, 10TOBOpA AAPCHUS UMY-
mectBa. Cormacuno Konekcy PecnyOnuku be-
Japych 0 Opake U CeMbE CyNpyrH MOTYT COBEp-
maTh MEXIy COOOH MMYIIECTBEHHBIE CIEIKH B
OTHOUICHUHU TOI'0O UMYIIIECTBA, KOTOPOC ABJIACTCA
COOCTBEHHOCTBIO KaXJIOTO U3 HUX (MHBIMHU CIIO-
BaMHM — YaCTHON COOCTBEHHOCTbIO KOHKPETHOIO
cynpyra). Tak, OHH MOTYT HapuTh APYyT APYTY
BCEBO3MOKHBIC LIEHHOCTH, NMPHHAIEKAIINE UM
Ha TIpaBe JI0JIeBOM COOCTBEHHOCTH WJIM K€ MPH-
OOpeTeHHbIC B TOPSIKE HACIICJAOBAHUS HIU [0
odopmienus Opaka. B 3Ty rpynmy BXoaAT Kak
JBIDKAMBIC, TaK M HEJBHKHMbIE OOBEKTHI TPaXK-
JTAHCKOTO MPaBOOTHOLLICHMUS.

NmytmectBo, mMpruoOpeTéHHOE CYNpyramMu
B nepuop Opaka, BHE 3aBUCHMOCTH OT TOTO, Ha
Ybe UMsI OHO ObUIO OOPMIICHO, MPEICTABIACTCS
COBMECTHOH COOCTBEHHOCTHIO. B 0THOIIEHNY 110-
JOOHOr0 MMYIIECTBA CYNpPYrd HE BIIpaBe pealiu-
30BBIBATh UMYIIIECTBEHHBIC cienKku [1].

MoskeT 1 KeHa MOJapUTh MYXKY KBapTH-
py, mpuoOpeTeHnyo B Opake?

JloroBop JnapeHusi, COBEpIIAEMBIH MEX-
Iy MYyXeM U KEHOM, COXpaHseT BCE OCHOBHBIE
CBOWCTBA, XapaKTEpHbIC Uil THIUYHON Tpax-
JTAaHCKO-IIPAaBOBOM clieniku. Bmecte ¢ TeM oH nMme-
€T OTIMYUTEIbHBIC YepThl — OCOOBIM TMOPSAIOK
BO3HUKHOBEHHS IIpaBa COOCTBEHHOCTH, PEXHM
HaJIOr000JI0KeHHUs, TIpoLieaypy ohopMIICHHS, Ha-
arYue 0053aTeIbHBIX COMTACUTENBHBIX POy
uTa. [2,c.359].

Cymnpyru UMeroT paBHbIEC IIpaBa BIAICHUS,
HOJIB30BAHUS U PACTIOPSDKEHUS 3TUM HMYIIECT-
BOM, €CJIM JIpyroe He HpeayCMOTPEHO OpadyHbIM
JIOTOBOPOM. A 3TO 3HAYUT, 4TO OpavHbIA IOTO-
BOP MOKET U3MEHHUTh PEXUM O0IIel COBMECTHON
COOCTBEHHOCTH TOPSIKOM YCTaHOBIIECHHS COOCT-
BEHHOCTHU OJHOTO cynpyra. Horapuyc no nuce-
MEHHOMY 3asiBICHHIO CYNPYI'OB MOXET BBIJIATh
OZHOMY U3 HHMX WIM OOOMM CYIpyram CBHJE-
TEJILCTBO O IpaBe COOCTBEHHOCTH Ha OO0 B
UMYIIECTBE, HAXHUTOM CyNpyraMH B TI€PHOI
Opaka. CBHIIETENILCTBO O MpPaBe COOCTBEHHOCTH
Cynpyram B OTHOIICHUHM HEABIKHUMOIO HMY-
IIECTBAa BBIAACTCS HOTAPUYCOM II0 MECTy Ha-




XOKICHHUSI HEIBIXKUMOTO umyIiecTBa. Cyrnpyru
MOTYT BCTyHaTh MEXJy cOOOW BO BCE HE 3arpe-
IIEHHBIC 3aKOHOJaTeNIbcTBOM PecrnyOnuku bena-
pPYCh MUMYIIIECTBEHHBIE CHIEIKU KacaTelIbHO MUMY-
IIECTBA, SIBJSIIOIIETOCS COOCTBEHHOCTBIO Kax-
JIoT0 U3 HUX [3].

H.M. EpmioBa B paspe3e mpenocTaBieH-
HOM TpOOIEeMaTUKU YTBEPXKIAET, YTO «BbLAa4ya
CBUJICTENLCTBA O MpaBe COOCTBEHHOCTH HA YacTh
0011ero UMyIecTBa CynpyroB M JOTOBOPHI pas-
Jiena OOIero MMyIECTBAa MEXIY HUMH UMEIOT
B IPHUHLHUIE OOIIYyI0 OCHOBY. B oboux cimyuasx
npeKpamniaercss 00LUHOCTh UMYIIECTBA CYNpPYyroB
B OTHOILIEHHH OIpPENEICHHOI0 HuMyllecTBa. B
000X ciayyasx UMEET MECTO COIIAIICHUE MEeX-
Iy cynpyramu, oopmisieMmoe 160 COBMECTHBIM
3asBJICHUEM Ha BBIJAYy CBUIETEILCTBA O IpaBe
CcOOCTBEHHOCTH, JTUOO JTOTOBOPOM, 3aKpEIUISIO-
MM JOJI0 B IIpaBe COOCTBEHHOCTH HAa KOHKPET-
HOE UMyIlecTBO» [4].

3aKoHOATENBHO 3aKPEIIEHO, YTO 10TOBOP
JAPEHUsI MEXIy CYNpyraMH B OTHOILIEHUH 00IIIe-
r0 COBMECTHOTO MMYIIECTBa HEBO3MOXKEH. Tak,
HanpUMep, My>X He MOXKET TIOAAPUThH CBOEH JKEHe
KBapTHPY, €CJIH 3Ta KBapTHUpa Oblia mpuodpeTeHa
B Opake M OpadyHbIM JOTOBOPOM HE OBUIO yCTa-
HOBJIEHO, YTO KBapTUpa SBISIETCS YaCTHOM
coOCTBEHHOCTHIO cynpyra. Takas kBapTupa — 00-
11asi COBMECTHasi COOCTBEHHOCTh CYIpPYyroB U Ja-
peHue e€ KeHe 3alpeLleHo.

Ecnu xBapTupa Obliia monydeHa no Haciea-
CTBY, OHa SIBJISIETCSI YaCTHOW COOCTBEHHOCTHIO,
Y 3aKJIIOYUTH JIOTOBOP JAPEHUS MEXIy Cynpyra-
MU BO3MOYKHO, TaKOW JTOTOBOP JapeHHs MOjJie-
JKUT HOTapualbHOMY yIOCTOBEpEHHUE U HE Hapy-
maeT TpeOOBaHUS 3aKOHOIATeIbCTRA [5].

JIOJDKHO yYMTBHIBATHCS, YTO HCKIIOUEHUS
COCTABIISAIIOT JIBAa CIllydas: MMYLIECTBO MEpeIuIo
OJTHOMY U3 CYIIPYTOB B IMOPSJIKE HACJIEIOBAHUS;
UMYIIECTBO OBLIO MOJAPEHO OJHOMY M3 CYIpY-
roB. PemenneM nanHoW mpoOiIeMbl MOXKET BbI-
CTYIIUTH CJIEAYIOIIUI aJITOPUTM: BBIACTUTH J0JIIO
cyrnpyra u opOpMHUTb B OTHOIIEHUU HEE TOTOBOP
JApeHusi B TOJNB3y APYroro cympyra. 910 Cy-
IIECTBEHHO COKpPAaTUT BEPOSTHOCTh OTKa3a B
TOCPETUCTPALlMK Tepexofa IpaBa Ha JKUJIbE.
briBatoT cutyanuu, npu KOTOPBIX CYIPYTH, CO-
BEpPILUBIINE JapeHue, 3alyMbIBAIOTCS O €ro OT-
MeHe. OcHOBaHMS Uii OTMEHBI JapeHus Ipe-
JtycMoTpeHbl HopMmoit 4. 1 ¢1. 549 T'K PecnyOnu-
k1 benapychk. Tak, JaHHas HOpMa perylaMEHTHU-
pyeT, YTO JapuTelb BIpaBe OTMEHUTHh JapeHue,
€CJIM OJapseMbIii COBEPIIMII MOKYIIEHUE HA €ro
JKU3Hb, KU3Hb KOTO-JINOO U3 YJIEHOB €ro CEMbHU
WM OJIU3KUX POJCTBEHHUKOB JIMOO YMBIIUIEHHO
NPUYUHWIT JTapUTEIIO TEJIECHbIE MOBPEKICHHS.
Opnapsiemblii  00s13aH  BO3BPATUTh TOAPEHHYIO

Belllb, €CJIM OHA COXPAHMUJIACh B HAType K MOMEH-
Ty oTMeHbl gapenus (4.4 ct. 549 'K PecnyGnuku
benapycn). Taxxke y gaputens ecTh MpaBo OTMe-
HUTh JapeHHue, €Clid OH MEPEKUBET 0apsIeMOro
M, €CJIM 3TO MPEAyCMOTPEHO B JIOTOBOpE Aape-
Hus (4. 3 c1. 549 I'K Pecnyonuku benapycs).

CyIIeCTBEHHBIM BOIPOCOM CJEIYeT CUH-
TaTh NMpobIeMy HaAJIOrooOaXeHHsl I0roBopa Jia-
peHust Mexy cynpyramu. HeB3upas Ha TO, 4TO
MMYIIECTBO CYIpPyroB HAXOAUTCS B UX COBMECT-
HOM COOCTBEHHOCTH (32 MCKJIIOYCHHEM KOTIJia
WHOE YCTAHOBJICHO OpayHBIM JIOTOBOPOM) — CYII-
pPYTH HMMEIOT MpaBO BCTyHaTb MEXAy co0oil B
M00ble  MMYIIECTBEHHBIE OTHOIICHUS (IapuUTh,
MpojaBaTh, 3aBellaTh, ClIaBaTh HMYIIECTBO B
apeHay M Tak jajiee, HAJIOTOM BCE 3TU CICIIKH
MeXy cynpyramu He obmaratorcs (ctT. 195, 196
HK Pecny6nuku benapyce)).

Ha ocHOBaHMM BBIIIEU3II0KEHHOTO CTOMT
OTMETHUTh, YTO MIPH PEIICHUU BOIPOCA O BO3MOXK-
HOCTH 3aKJIIOUEHHS] MEXKIY CYNpyraMH TeX WM
WHBIX TPaXJAHCKO-TIPABOBBIX CJAETOK CIEAyeT
YUUTBHIBATh JIBa CJEAYIOIIUX OOCTOSITEIHCTBA:
B OTHOIIEHUHM KAaKOTO UMYIIECTBA OOILIEr0 WM
pa3faenbHOro  3aKJIIOYAeTCsl CHeNKa; CHeNIKa He
JOJDKHA MPOTUBOPEYUTH HOPMaM TPakJaHCKOTO
MpaBa; mpU 3TOM CJeayeT MPUHUMATh BO BHUMA-
HUE HOPMbI 1 OCHOBHBIE Hadajla CEMEMHOTO 3aKO0-
HOJATEJIbCTBA.

Taxke crour oOpaTuTh BHMMAaHUE Ha TO,
YTO JapeHue MEX1y CYNpyraMu MOAUYMHSAETCS Kak
o0LIMM TpaBWJIaM O 3aKJIIOYEHUH JIOTOBOpa Ja-
peHusl, Tak U crienuanbHbIM. Kak orMeTun aBrop,
K CHEIHaJbHBIM MpPaBHJIaM CTOMT OTHECTH OCO-
ObIii TIOPSAOK BO3HUKHOBEHHUS TpaBa COOCTBEH-
HOCTH, DPEXUM HAJIOTOOOJ0KEHUS, TPOLERypYy
odopmiieHus.

JlanHas Tema sBisieTcd axkTyalbHOU. B
PecniyOnuke bemapych mo a3rtoit  mpobieme
BCTpEYaroTCsl Hay4yHble pabOThl, HO OHU HOCST
(dbparMeHTapHBIN XapakTep, TO €CTb HUMEIT Y3-
KYIO HamlpaBJIeHHOCTh, @ KOMIUIEKCHOTO HCCIEN0-
BaHUS KaK TAaKOBOT'O, K COXKaJICHHIO, HET.
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TEOPETUKO-ITPABOBBIE
ACIHHEKTBI U HAITPABJIEHUA
COBEPHIEHCTBOBAHMUA
ITPABOBOI'O PEI'YJIMPOBAHUA
BE3OITACHOCTHU TPYJA
PABOTHUKOB-HAJIOMHHUKOB

A.I. Anenok

Hayuonanvnulii yenmp 3aKoH00amensbcmea u
npasoswvix uccneoosanuil Pecnyonurxu benapyco
2. Munck, Pecnyonuka benapyce

B cootsercTBuu co ct. 304 Tpynosoro ko-
nekca Pecnyonuku benapycs (manee — TK) pa-
OOTHHKaMH-HAJOMHUKAMHU CUUTAIOTCS JIUIA, 3a-
KJTIOUMBILIKE TPYIOBOM JOTOBOpP C HaHUMATEIeM
O BBITIOJIHEHHH PA0OTHI HA IOMY JTHYHBIM TPYIOM
C UCMOJb30BAHUEM COOCTBEHHBIX MaTepHalioB,
0o0opynoBaHusl, WHCTPYMEHTOB, MEXaHU3MOB,
MPUCTIOCOONCHNH WM BBIACISAEMBIX HaHUMaTe-
JieM JIn0o MproOpeTaeMbIX 3a CUET CPE/CTB Ha-
HUMaTeJsl.

Opranuzaiys TpyJa Ha IOMYy JIOIyCKaeTcCs
TOJIBKO B YCJIOBHSIX, COOTBETCTBYIOIIUX TpeOoBa-
HUSIM OXpaHbl TPyJa ISl JIUIl, UMEIOIINX IPaK-
TUYECKUE HABBIKM JHOO KOTOpBIE MOTYT OBITh
00yYeHBI 3TUM HABBIKaM JUISI BBITIOJTHEHUS OTIpe-
neneHHbIx padot (ct. 306 TK).

C yuetoMm coneprkanust HOpMHI cT. 221 TK,
3aKpEIUISIONICH, YTO OXpaHa Tpyda paOOTHUKOB
OCYUIIECTBIIIETCS B COOTBETCTBMM C 3aKOHOJA-
TEILCTBOM 00 OXpaHe TpyJa C Y4EeTOM OCOOCH-
HocTeH, yctaHoBieHHbIX TK, a Taxxe nmpuHuMas
BO BHUMaHue TOT (akt, yto B miase 25 TK
OTCYTCTBYIOT Kakue-TH0O CHelHagIbHble HOPMBI
Ha yKa3aHHBIA CYET, OXpaHa Tpyaa pabOTHHUKOB-
HAJIOMHHUKOB OCYIIECTBIIIETCS B COOTBETCTBUU C
3aKOHO/ATENBCTBOM 00 oxpane Tpyaa. [Ipu stom
0003HauYMM, YTO B 3aKOHOJATENLCTBE 00 OXpaHe
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Tpyna, B 4aCTHOCTH, B 3akoHe PecnyOnuku be-
napych ot 23 utonsa 2008 r. Ne356-3 «O06 oxpane
Tpyna», peanu3oBana quddepeHuranus B 0THO-
HIEHUH MCCIIeyeMOl KaTeropum paOOTHUKOB.
Tak, B BbIIIIEHa3BAHHOM 3aKOHE COJECPKUTCS Ca-
MOCTOSITeNIbHAs TJIaBa, MOCBSIICHHAs BOIPOCAM
OXpaHbl TpyZa OTAENBHBIX KaTeropuii padoraro-
IIMX, CPEIU KOTOPBIX HA3BaHbI YETHIPE TPYIIIBL:
JKCHILMHBI, HECOBEPIICHHOJETHHE, PaOOTHUKU-
HAJIOMHHUKH U JOMalTHHE PaOOTHUKH.

Crnemyer OTMETUTb, YTO CTaTbH, Kacaro-
HIMecs] OXpaHbl Tpyda pPaOOTHHUKOB-HAJOMHHUKOB
W JIOMAIIHUX PaOOTHUKOB, OBLIM BBEJICHBI 3aKO-
HoM Pecry6nuku benapycs ot 18 nexabps 2019 .
Ne274-3 «O06 usmenenun 3akoHa PecmyOnuku
benapycs «O0 oxpane Tpyna». Buecenue ykazan-
HBIX U3MEHEHUH OBLJIO peaJn30BaHO B KOHTEKCTE
nepecmotpa B 2019 r. TK, B pe3ynprare KOTOPO-
ro OompIIast 4acTh HOPM, COJIEprKallasicsi B crie-
nuanbHol 1. 16 TK «Oxpana tpyna», Oblia HCK-
JIIOYEHA.

CornacHo ct. 16! 3akona «O6 oxpane Tpy-
Ja», 00sS3aHHOCTH M TpaBa HaHMMAaTelled U pa-
OOTHHUKOB-HAJIOMHUKOB B OOJACTH OXpaHbI TPYy-
Jla OIpEeAeIA0TCs JTAHHOM CTaTbeld U TPYAOBBIM
JIOTOBOPOM, €CJIM MHOE HE MPETYCMOTPEHO 3aK0-
HoJareabHbIMU akTaMu. COOTBETCTBEHHO, Ipa-
BOBO€ PEryJUpOBaHUE BOMPOCOB OXPaHbI Tpyda
OTPAHUYUBAETCS TPYIOBBIM JIOTOBOPOM H yKa3aH-
HOU crarbel. bonbmias yacte 0OMUX HOPM, Ka-
CAIOLIUXCS OXpaHbl TPy/a, HE PaCIpPOCTPaHIETCS
Ha pabOTHUKOB-HAJJOMHHUKOB.

Tak, B cT. 16' 3akona «O6 oxpaHe Tpyma»
COJICPKUTCSl yKa3aHUE Ha TO, YTO pabOThI, IO-
pydaemble pabOTHMKaM-HaJOMHHUKaM, HE MOTYT
OBITH IPOTHBOIIOKA3aHbl UM IO COCTOSIHUIO 3J10-
POBbBsI M JIOJIKHBI BBITIOJHITHCS B YCIOBHAX, CO-
OTBETCTBYIOIIUX TPEOOBAHUAM MO OXpaHe Tpyza.
Taxoke 3aKperuisioTcsi OCHOBHBIE IMpaBa U 00s-
3aHHOCTH pabOTHHMKA-HAJOMHUKA U HAaHUMATEJs,
OpPraHM3YIOLIET0 TPYJ B HAJOMHBIX YCIIOBHUSX IO
o0ecredyeHunIo OXpaHbl Tpya, NEPEYeHb KOTOPBIX
COKpAIIIEeH MO CPaBHEHUIO C TEMH, KOTOpbIE 3aK-
perieHbl 32 CTOPOHAMHU TPYIOBOTO OTOBOpA B
LEJIOM.

Takum o00pa3zoM, NpaBOBOE pETYIHPOBaA-
HUE OXpaHbl Tpyda pPaOOTHUKOB-HAJOMHUKOB
OCYUIECTBIIIETCS OOUIMMH HOpMaMu 3aKoHa
«O0 oxpaHe Tpyna», 3a UCKJIIOUEHHUEM IpaB H
00513aHHOCTEH CTOPOH TPYIOBOTO OTHOILICHHS
MO OCYHIECTBJICHUIO HAJIOMHOTO TpyJa, KOTOpOe
MOJNAaNaeT MOjA CHEIHAbHOE peryJupoBaHue,
yCTaHOBIICHHOE B CT. 16' BhImieyka3aHHoOro 3a-
KOHa.

Ku3nup 1 310poBbE PaOOTHUKOB-HAJOMHU-
KOB TOJJIEKAT 00s3aT€IbHOMY CTPaXOBaHUIO OT
HECYACTHBIX CIy4YyaeB Ha MPOU3BOJICTBE MU MPO-




(deccuoHanbHBIX 3a00JI€BaHUN IO OCHOBAHHUIO,
MpeaycCMOTpeHHOMY a03. 2 1. 272 TlonoxeHus
0 CTpPaxoBOH [EATENBHOCTH, YTBEPKICHHOTO
Vkazom Ilpesunenra PecnyOnuku benmapych ot
28 HosiOpst 2008 . Ne175, kak rpaxman, pado-
TaOIUX HA OCHOBAaHUM TPYIOBOTO JOTOBOPA.

PaboTHUKH-HAJOMHHUKY TIPH KCITTyaTaluu
00opynoBaHusi, MHCTPYMEHTOB, MEXaHH3MOB H
MpuUCcrocoONIeHnH, MPEIOCTaBICHHBIX UM B Oec-
IUIATHOE TI0JIb30BAaHUE, OTHECEHBI K KaTerOpHH
paboTarommx, KOTOpble JOKHBI MPOXOAUTH MPO-
BEPKY 3HAHUU IO BOIPOCAM OXpaHbl Tpy/a.

Uto kacaeTcsi COBEpILICHCTBOBAHUS TMpa-
BOBOTO o0OecreveHusl 0e30MacHOCTH Tpyla pa-
OOTHHKOB-HAIOMHHUKOB, TIPEXJE BCEro, CIEIyeT
OCTaHOBUTHCS Ha BOIPOCE HEOOXOAMMOCTU HOP-
MaTHBHOTO 3aKpEIJICHUS B KaueCTBE 00s3aTelib-
HOTO YCJIOBHSI TPYIOBOIO JIOTOBOpa C JIaHHOM
KaTeropueil pabOTHUKOB YCJIOBUS O paboyem
Mecte. JlaHHoe mpeanoKeHne HeOJHOKPATHO BhI-
CKa3bIBAJIOCH B TPYJOIpaBoBoi Hayke [1, c. 128].
B KOHTEKCTE COBEPIIEHCTBOBAHMS OXPaHBI TPyAa
pabOTHUKOB-HAIOMHHUKOB BBIIICYKAa3aHHOE IMPEJl-
JIOKEHHE UMEET MPUHINIHAIbHOE 3HaueHue. be-
30MaCHOCTH TPY/a HAMPSIMYIO CBsA3aHA C paboYnM
MectoM paboTtHuka. [Ipu opranuzanmu Tpyna pa-
OOTHHUKOB HaHMMAaTeb 00s13aH OOeCIeYnBaTh Ha
KaXX70M paboueM MecTe YCIOBHs TpyHa, COOT-
BETCTBYIOIIME TPEOOBAaHUSAM O OXpaHE TPyHa, a
paboOTHHK MMeeT IMpaBo Ha paboyee MecTo, CO-
OTBETCTBYIOILIEE TPEOOBAHUSAM IO OXpaHEe TpyZa.
Paboune mecta MOMKHBI OBITH OE30MACHBIMH U
yaoOHBIMU T paboTaromux. KoHerpykius, oc-
HAIlleHWe W opraHu3anus paboyux MECT JOJIK-
HBl COOTBETCTBOBaTh TPEOOBAaHUSAM IO OXpaHe
Tpyna. TpeboBaHus mo oxpaHe Tpyda, Hampas-
JIeHHbIE Ha o0ecreyeHue 370pOBbIX U Oe3omac-
HBIX YCJOBHUU Tpyda paboTarommx B Mpolecce
TPYIOBOW NI€ATEIBHOCTH, PACIIPOCTPAHSIOUINECS
Ha paboToxareneil HE3aBHUCHMO OT HUX OpraHu-
3allMOHHO-TIPAaBOBBIX (popM u ¢opm coOCTBEH-
HOCTH, cofepxarcs B [IpaBunax mo oxpane Tpy-
Jla, YTBEPXKJEHHBIX IMOCTaHOBJIeHHEM MuHHC-
TEepCTBa Tpyla W colMajbHOU 3amuThl Pecry0-
nuku benapyces ot 1 uronst 2021 . Ne53.

Oco0eHHOCTH HAJOMHOTO Tpyda, MPU KO-
TOpoM pabouee MECTO OTIMYAETCS OT KJIacCHuec-
KOTO TMOHMMAaHUs, MPEIONpEeIsieT 3aBUCUMOCTD
TPYAOBBIX W >KWIWIIHBIX OTHOIIeHUH. Tak, as
opraHuzanuu  pabodyero Mecrta pabOTHUKA-
HaJIOMHHKA TpeOyeTcsl cOONIoIeHNE CIIEAYOIINX
00s13aTeNIbHBIX YCIIOBUH: BO-TICPBBIX, HATUYKE Ha
mpaBe COOCTBEHHOCTHU (BJIaJIeHUE, IMOJIb30BAaHUE,
pacrnopsbkeHue) y KaHaujgara B pabOTHHKH-Ha-
JIOMHUKH JKUJIOTO TTOMEIICHUS; BO-BTOPBIX, JKH-
JI0€ TIOMENICHHE, B PaMKaX KOTOPOTro OpraHH3y-
eTCsl HaJOMHBIA TPy, OJKHO OTBEYaTh TPeOo-

BaHMSIM >KWIHMITHOTO 3aKOHOJATENIbCTBA, TOXKAp-
HOU 0e30MacHOCTH, CAHUTAPHBIM HOPMAaM H TIpa-
BUJIaM.

Takum 006pa3zoM, OCHOBBI IIPABOBOroO obec-
neyeHuss O€30IacHOCTH Tpyda paOOTHUKOB-Ha-
JIOMHMKOB 3aKpeIjieHbl Ha ypoBHe 3akoHa Pec-
nyommku benapycs «O6 oxpane Tpyna». I[IpaBo-
BOC PEryJHpOBaHUE OXpaHbl TPyAa OCYIIECTB-
JseTcs Kak OOIMIMMM HOPMaMHU JTaHHOTO 3aKoHa,
TaKk ¥ CHEIHAJIbHBIMH, MPEIyCMaTPUBAIOIIUMHE
quddepeHnnanuio IpaBOBOTO  PEryIHPOBAHUS
NPUMEHHUTENBHO K NpaBaM U OOSI3aHHOCTSAM CTO-
POH TPYAOBOTO OTHOIIEHHS MO OCYIIECTBICHHUIO
HaJIOMHOTO Tpyna (ct. 16').

B 1iennoM MOXKHO cienath BBIBOJ O TOM, YTO
JeCTByIOIEEe IPABOBOE pETyIMpOBaHHE Oe30-
MacHOCTH Tpyla paOOTHUKOB-HAJIOMHHKOB Y4YH-
THIBAa€T OCOOCHHOCTH, XapaKTepHbIC I JaHHON
HecTaHJAapTHOH (opMbI 3aHATOCTH. Bwmecte ¢
TEM UMEETCsl psii MPOOEIIOB, BIUSIOMIUX Ha 00-
IIYI0 BO3MOJKHOCTH 0O€CIEUeHHUs] OXPaHbI Tpyaa
pabOTHUKOB-HAJJOMHHUKOB. B 4acTHOCTH, B LIENsAX
COBEpIIICHCTBOBAHMS TPABOBOTO PETYIHPOBAHUS
BOMPOCOB 0E30MacHOCTH TpyAa pPaOOTHHKOB-
HAJIOMHHKOB HeoOXoaumo 3akpenuth B TK HOp-
MBI, MpEIyCMaTpHUBAIONINE OO0S3aHHOCTH HAHH-
Maresns 1Mo MCTPeOOBaHUIO MPABOYCTAHABIUBAO-
IIUX JOKYMEHTOB, MOATBEPIKAAIONINX HATAIHE
npaBa BIAJICHUS, PACTIOPSHKEHUS W (MIIH) TMOJb-
30BaHUS JKWJIBIM TIOMEIIIEHHEM, a TaKKe IO TPO-
BEPKE COOTBETCTBHSI JKUJIOTO ITOMEIIEHUS, B paM-
KaxX KOTOpOTro Oy/IeT OCYIIECTBISATHCS HAJOMHBIN
TPyH, TPeOOBAHMSIM >KHIUIIHOTO 3aKOHOMATEIb-
CTBa, TOXKApPHOH OE30MaCHOCTH, CAHUTAPHBIM
HOpMaM W TIpaBHUJaM, a TaKKe yCTaHABJIHBAIO-
e B KauecTBE 0053aTeNIbHOTO YCIOBUS TPYIO-
BOTO JIOTOBOpa € pPaOOTHHKAMU-HAJIOMHHKAMH
yCIIOBHE 0 pabodeM MecTe.

CIIMCOK UCITOJb30BAHHbBIX
NCTOYHUKOB

1. Yuuuna, E.B. OmoenvHvle hecmanoapm-
Hble PopMbL 3aHAMOCMU: NPABOBOU ACNEKM. MO-
Hoepagus / E.B. Yuuuna. — Munck: Ilpaso u sxo-
nHomuka, 2004. — 142 c.
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OLIEHKA PETYJIUPYIOIIETO
BO3JENCTBUSI HOPMATHUBHBIX
IMPABOBBIX AKTOB (MX [TIPOEKTOB)
HA PEAJIU3ALIMIO ITPUHIIUIIA
CBOBO/bl KOHKYPEHLIUU

A.H. Apywanvany

Hayuonanvnulii yenmp 3aKoHO0AmMeNbCmea u
npasoswvix uccneoosanuii Pecnyonuxu benapyco
2. Munck, Pecnyonuka benapyce

XO034iCTBEHHOE 3aKOHOAATENbCTBO SIBJISI-
€TCsl OHOM M3 CaMbIX JMHAMUYHBIX OTpaciel
npaBa Pecny6nuku benapych, Haxonsmeics B
Ipolecce MOCTOSIHHBIX M3MEHEHUH M JI0TOJHe-
Huii. C BocmpusiTHeM OEIOPYyCCKOM TPaBOBOMA
Haykoi [1; 2; 3] momy4uBIIETO CBOE MOJIOKUTEIb-
HOE€ pa3BUTHE B 3apyOEXKHBIX CTpaHaX MEXaHW3-
Ma OLEHKH PEeryJupyolero BO3ACHCTBUS (1a-
nee — OPB) Hauvancs HOBBIM 3Tanm B 3KOHOMH-
KO-TIpaBOBOM oOecriedeHnu 3(h(HEeKTUBHOCTH XO-
3AMCTBEHHOIO 3aKOHOJATENIbCTBA. Bocmpunsra
OPB m oTe4YecTBEHHBIM 3aKOHOJIATEIEM, KOTO-
peiM B CT. 45 3akona Pecnyonmuku bemapycs «O
HOpPMAaTHUBHBIX IpaBoBbIX akTax» OPB TtpaHc-
(dbopMHpOBaHa B «OLIEHKY PETYIHPYIOIIEro BO3-
JeHCTBUSL TPOEKTa HOPMATHBHOTO IPAaBOBOIO
aKTa Ha YCJIOBMAX OCYIIECTBJICHUS INpeIIpUHH-
MaTeIbCKON JEeSITeIbHOCTH» U JOJDKHA IIPOBO-
JIUTHCS B IIEJISIX BBISBJICHUS TOJIOKCHMH, ycTa-
HaBJIMBAIOIIMX H30bITOUHBIC O0S3aHHOCTH, 3all-
peThl M OrpaHUYEHHUs, HEOOOCHOBAaHHbBIE PACXO-
Jbl JUTSL FOPUJIMYECKUX JIMIl ¥ WHAWBUIYaJIbHBIX
npennpuauMarenein». OPB mpoekra HopMaTuB-
HOTO TNIPaBOBOTO aKTa Ha YCJOBUS OCYIIECTBIIE-
HUSl TIPEeIPUHUMATENILCKON NI TEIbHOCTH  SIB-
JsIeTCs OJHUM M3 3JIEMEHTOB IPOTHO3MPOBAHUS
NOCTIE/CTBUNA TPUHATUSA (M3AHUs) HOPMATHB-
HBIX ITPABOBBIX AKTOB.

B mHacrosimiee Bpems HHcTpykiueid mo
MPOTHO3MPOBAHUIO MOCIEACTBUN NMPUHATHS (U3-
JTaHWs1) HOPMATUBHBIX IPABOBHIX aKTOB, YTBEPXK-
nenHoi IlocranoBnennem CoBera MuHHCTPOB
Pecny6nuxu benapycs ot 25 suBaps 2019 1. Ne54
«O TPOTHO3UPOBAHUM NOCIEACTBUNA MPUHATHSA
(U31aHMs) HOPMATHBHBIX NPABOBBIX aKTOB» (Ia-
nee — [locranoBnenue 06 OPB), onpenenen no-
PAIOK NPOTHO3UPOBAHUS TIOCIIEACTBUI MpPUHS-
TUs (W3IaHWs1) HOPMATHBHOTO TPAaBOBOTO aKTa,
BKJIIOUAIOIINN MPOTHO3MPOBAaHUE (UHAHCOBO-
HSKOHOMHUYECKUX TOCIEACTBUN MPUHATHS (MU31a-
HUSI) HOPMaTMBHOTO MPAaBOBOTO aKTa; PEryiu-
PYIOIIETO BO3ACHUCTBUS IMPOEKTa HOPMATHBHOIO
IPaBOBOTO aKTa Ha YCJOBUS OCYLIECTBICHUS
HPEANPUHUMATEIBCKON IEATEIbHOCTH; COIMAIIb-
HBIX TIOCJICACTBUIA NPHUHATHS (M3JaHMsI) HOpMa-
TUBHOTO IIPABOBOTO aKTa; JKOJOIMYECKUX IOC-
JEICTBUNA TNPHUHATUS (M3aHHM) HOPMATHBHOIO
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MPABOBOTO AaKTa; MHBIX IMOCJEICTBHM, KOTOpHIE
BO3HUKHYT B pe3yJbTaTe NPUHATHS (MU30aHUS)
HOPMAaTHBHOTO MPABOBOI'0 aAKTa.

3anexnapupoBanHblil B [loctanosiaennn 00
OILICHKE PETYIHPYIOLIEr0 BO3JACHCTBUS MOIXOJ K
OPB npoekroB HOpMAaTHBHBIX IMPABOBbIX aKTOB
COJICPKUT KOMIUIEKC HEJIOCTAaTKOB KOHIIETITYasIhb-
HOTO Xapakrepa, He 00eCHeuMBaIOLIUX ITOJHO-
nennyro OPB Ha peanuzanuio mpUHIUIIA CBO-
601b1 KOoHKypeHIuH. Cpean Takux HEJOCTATKOB
CTOUT OTMETUTH: 1) OTCYTCTBHE MMIIEPATUBHOTO
TpeboBanus 06 OPB Ha peanuzanuio mpuHIUIA
cB0OONBI KOHKypeHIuH; 2) orcyrctBue OPB na
XO3UCTBEHHYIO JIE€ATEIbHOCTh HENpEIIpUHUMA-
TEJIBCKOTO XapakTepa (KOTopast, OHAKO, SBISETCS
OJIHMM U3 3JIEMEHTOB KOHKypeHIiuu); 3) [locra-
HoBnenue 06 OPB mpennonaraer mnposeneHue
MPOrHO3UPOBAHUS TOCIEACTBUIA TpPUHATUSA (U3-
JaHWs) HOPMATHUBHBIX MPABOBBIX aKTOB B YaCTH
«perylupyIouiero BO3AEUCTBUSI TPOEKTa HOp-
MaTHBHOTO TPAaBOBOTO aKTa Ha YCIOBHUS OCY-
HIECTBICHUS TPEANPUHUMATEIILCKON JesTelb-
HOCTH JUISI BBISIBJICHUSI IOJIOKEHHH, yCTaHaBIIU-
BAIOLINX M30BITOYHBIE O0S3aHHOCTH, 3alPETHI U
OTpaHUYEeHUsl, HEOOOCHOBAHHBIC PACXOIBI IS
IOPUIMYECKUX JIUI M WHIUBUAYAJIbHBIX Mpe.-
npuHuUMarenei». IHble acnekTbl peryiupyro-
IIETO BO3/EUCTBUSL MOTYT OBITh OICHEHBI JIUIIb
M0 WHULMATHBE CYyOBbEeKTa, MPOU3BOISAILETO Ta-
KyI0 OIIEHKY, ¥ TOJbKO B Kau€CTBE «UHBIX IIO-
CJIEICTBUI, KOTOpble BO3HHKHYT B pe3yjibTaTe
NpUHATUSA (M31aHKsI) HOPMATUBHOTO MPABOBOTO
aktay». [Ipu 3TOM 3HAUNTENIBHOE YHUCIIO ACMIEKTOB,
CBSI3aHHBIX HAIPSIMYIO WJIM KOCBEHHO C peryiu-
PYIOLIUM BO3ACHCTBUEM Ha pealu3aluio MpUH-
una cBoOO/Ibl KOHKYPEHLIUH, (PAaKTHUECKH YITy-
mensl U3 Buna; 4) [locranosinenue 06 OPB nipen-
nojlaraeT IpOBEJACHHE MPOTHO3UPOBAHUS IIO-
CIEACTBUIM MpHUHATHUA (M31aHWs1) HOPMATHBHBIX
MPAaBOBbIX AKTOB B YaCTU «COLHUAIbHBIX IIO-
CIIEACTBUI NPUHATHS (M3JaHHUS) HOPMATHBHOTO
MPAaBOBOTO aKTa Il OLEHKU BIUSHUS HOpMa-
TUBHOTO TMPABOBOIO aKTa Ha IMPaBOBOM CTaTycC
rpaXkaaH, MPOLECC MX B3aMMOJACUCTBHUS C TOCY-
JApCTBEHHBIMU  OpraHaMu  (OpraHU3aLUIMHU),
YPOBEHb JO0XOJI0B M KaY€CTBO >KU3HU TPAXKIAH».
[Ipu 3TOoM He npeanonaraercs: nposeneHue OPB
HOPMAaTHBHOTO IPABOBOTO aKTa Ha XapakTep H
YCIIOBUSI COLIMAJIBHOW KOHKYPEHLIMH 3a JOCTYIl
K TOBapHBIM PBIHKaM.

B kauectBe pemieHusi 0003HaYEHHBIX IPOO-
JIeM 11eJeCO00pa3HbIM SBIISIETCS BKIIOUYEHHE B
3akon Pecnybnmuku benapycs ot 12 nekaGps
2013 . «O nOpoTUBOAEHCTBUM MOHOIOIUCTHU-
YEeCKOM JEeSTeNbHOCTH M Pa3BUTHU KOHKYpEH-
LIUW» MPABOBBIX HOPM, (POPMUPYIOLINX MEXAHU3M
oTnpesieNIiCHUs] 3aKOHOMEPHOCTEH peryiupyrole-
rO BO3JEHCTBUS HOPMATHUBHBIX MPABOBBIX AKTOB




(MX TIPOEKTOB) Ha peaau3alUIo MPUHLIKIIA CBOOO-
JIbl KOHKYPEHIIUU U BbIpaOOTKa MPEATIOKESHUN 110
3aKpEeIUICHUI0 MUHUMAJIbHBIX CTAaHJApTOB B 3TOM
0071acTH, MpeoJararomiero:

1) 3akperuienue 3a MAPT ¢ynkuuu co3na-
HuUsl ¥ BefeHust Peectpa 3akoHOMEpHOCTEH pery-
JUPYIOIIETO BO3ACUCTBUS HOPMATHUBHBIX IPAaBO-
BBIX aKTOB (MX MPOEKTOB) HAa pPeau3aluio MpUH-
nuna cBoOOAbl KOHKYpPEHIIMH, B KOTOPOM BBISIB-
JICHHBbIE M HAy4YHO-OOOCHOBAaHHBIE 3aKOHOMEp-
HOCTH TaKOTO BO3JCHCTBHS OyayT OhOpMISTHCS
B KaueCTBE TEXHUYECKOI0 HOPMATHUBHOIO IPaBO-
BOT'O aKTa, U OyayT 00s3aTeIbHBIMU K UCIIONB30-
BaHUIO B paMKaX HOPMOTBOPUYECKOTO MPOLECCa;

2) BKJIIOYEHHE TPABOBBIX HOPM, OIpere-
JSOIKX MpaBoBoil pexum OPB HopmaruBHBIX
MPABOBBIX aKTOB (MX MPOEKTOB) Ha pPeasn3aluio
MPUHLIKIIA CBOOOBI KOHKYPEHIIMH IO PsTy Hal-
paBJICHUH, Cpelr KOTOPBIX COCTOSHUE MHBECTHU-
LMOHHOIO KJIMMara M PEUTHHIOBBIX IO3ULUH,
OKa3bIBAIOIIMX BIMSHAE HA HWHBECTHIIMOHHYIO
MPUBJIEKATEILHOCTh CTPAHBI M €€ CIIOCOOHOCTH K
BHEIIHUM 3aWMCTBOBAHUSAM; COCTOSIHHE PEXKHMaA
HauOOJbIIEr0 ONAroNpUsATCTBOBAHUS B paMKax
BHEITHEOKOHOMHUYECKOH JeATeIbHOCTH; IOCTYI
XO3AUCTBYIOIUX CYOBEKTOB K pecypcaM (hruHaH-
COBOT'O PbIHKAa U PbIHKA MHBECTHIIMIA; COCTOSTHHUE
MeXaHu3Ma rocyJapCcTBEHHOW (PMHAHCOBOM MOJ-
JIEP>KKU; TIPABOBOE MOJIOKEHUE X03AHCTBYIOIIETO
cyObeKTa B paMKax HallMOHAJIbHOW FOPUCAUKIIIH
U 3a pyOexoM; MpaBOBOM PEXHUM OCYIIECTBIIE-
HUS XO34MCTBEHHOW AESTENbHOCTH B PAMKax Ha-
[MOHAJILHOW IOPUCIUKINU U B PEKUME BHEIIHE-
HSKOHOMHUYECKOW JESITeTbHOCTH; MEXaHU3M Kop-
MOPAaTUBHOTO YIPABJICHUS B XO3AHCTBYIOIIUX
CyObeKTax, SBISIONIMXCS IOPUAWYECKUMHU JTU-
[IaMH; CIIOCOOHOCTh XO3SHCTBYIOIIETO CYObEKTa
BBITIOJHSTH COLMAJIbHBIE 0053aTeNbCTBA, MPUHS-
Thle UM Ha ce0sl 10 MOMEHTa BCTYIUICHHSI HOP-
MaTHBHOTO IPABOBOIO aKTa B CHIIY; MEXaHHU3M
B3aMMOJICUCTBUSL TOCYIAapCTBa C XO3SIMCTBYIO-
HIMMH CYOBEKTaMH — TOCYJapCTBEHHBIMU Opra-
HU3ALUSAMU U OPTaHU3ALUAMU C JO0JEH y4acTHs
roCyl1apcTBa B YCTaBHOM (OHIE, pPe3yIbTaToM
KOTOPOTO MOXET CTaTh pacuiMmpeHue oObema
adUIMPOBAHHOCTH TOCYAAPCTBEHHBIX OPraHOB
C TaKMMHU OpTaHU3ALMAMU WIH CO3JAaHUE TPEe.-
MOCBUIOK JIJIsl 37I0yNOTPeOIeHUs] TaKUM COCTOSI-
HUEM; Ui 9TUX IeJiell HeoOXOAUMO TaKKe U3Me-
HUTH CyllecTBywomui B PecnyOnuke benapych
MOX0/ K OMPECICHUIO COCTOSTHHS adUmupo-
BaHHOCTH C Y4YaCTHEM TOCYIapCTBEHHBIX Opra-
HOB, O(UIIMAILHO MPHU3HAB B 3aKOHOJATEIHCTBE
HaJIM4YUe COCTOSHUS apPUIMPOBAHHOCTH C Op-
TraHU3alMsIMHM, CBS3aHHBIMH C TOCYIapCTBEH-
HBIMHU OpPTaHaMU OTHOIICHUSMHU, BBITEKAIOUIUMHU
U3 YUYpPEAUTEIbCTBA; COCTOSHUE 3ALIUIIEHHOCTH
BHyTpeHHero pbiHka PecnyOnuku benapych u

EADC B 1iesiom 0T 3710ynoTpedieHul O CTOPO-
HBI XO3SICTBYIONINX CYOBEKTOB — HEPE3UICHTOB
Pecny6nuku benapychs;

3) pa3paboTKy M 3aKpeIUieHHe B aHTHUMO-
HOTIOJILHOM 3aKOHOzaTeNbcTBe CHCTeMbl MUHU-
MaJIbHBIX CTAHJAPTOB OLIEHKH PETYJIHUPYIOLIETO
BO3/IEHCTBHS HOPMATUBHBIX NPABOBBIX aKTOB (KX
MPOEKTOB) HA pealu3alfi0 MPUHIUIA CBOOOIIBI
KOHKYPEHIINH.

[Ipu sTom mpemnaraemas Hamu Cucrtema
MUHUMAJIbHBIX CTAHJIAPTOB OLIEHKH PEryIupyro-
IIETO BO3JCHCTBUS HOPMAaTHBHBIX MPABOBBIX aAK-
TOB (MX TMPOEKTOB) Ha peaju3alfio MpUHIUIA
CBOOOBI KOHKYPEHIINH JOJDKHA BKIIIOYATh B CE0:
HAy4YHO-O00OCHOBAaHHYIO METOJOJIOTHIO OIIEHKH H
CUCTEMY HMHJUKATOPOB PETyIUpPYIOIIEro BO3JeH-
CTBUSI HOPMAaTUBHBIX IMPABOBBIX aKTOB (UX IMPOECK-
TOB) U MEKIYHapOAHBIX A0roBopoB PecmyOiuku
benapych (MX MpOEKTOB) Ha peanu3alio MPUH-
muna cBOOOAbI KOHKYPEHIIMH; HAy4YHO-00OCHO-
BaHHYIO METOJIOJIOTHIO OLIEHKH U CUCTEMY HH[IH-
KaTOpOB, TIO3BOJISIONINX BBISIBUTH COOTHOIICHHE
COJIEpKaHUs PEryIMpyIOLIero BO3ACHCTBUS UHO-
CTpaHHBIX HOPMATUBHBIX IPABOBBIX AKTOB (MX
MMPOCKTOB) HAa PEaM3AIUI0 MPUHIIAIA CBOOOJBI
KoHKypeHnuu B PecnyOnuke benmapych; HaydHo-
000CHOBAaHHYIO CHCTEMY TNPOQeCCHOHATBHBIX
CTaH/apTOB OCYIIECTBJIEHUS PA3IUYHBIX BUIOB
JESITEIIbHOCTH, TIO3BOJISIFOIINX, BO-TIEPBBIX, YHU-
¢bunupoBaTh NOHMMAaHUE IPABOBOTO pEXHUMA
OCYILIECTBJICHUS] TAaKUX BHJIOB JEATEIHHOCTH,
a BO-BTOPBIX, C(HOPMUPOBATH TMPEICTABICHHUE O
KPUTEPHUAX JOOPOCOBECTHOCTH KOHKYPEHTHOTO
MOBEJICHUS B paMKax TaKOTO BHUJA NEATEIHHOCTH.

CIIMCOK UCHHOJIb30BAHHBIX
NCTOYHHUKOB
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MPOBJIEMA
TEHAEPHOI'O HEPABEHCTBA
B NIPO®ECCHUOHAJIBHOM
NESTEJIBHOCTH

A.P. Awmyobaeea, M.M. @edoceesa, M.B. Uenvuyos,
Cubupckuit  ynHugeepcumem nompeoumensCcKoil
Koonepayuu

2. Hosocuoupck, Poccuiickan @edepayusn

Vnes reHaepHOro paBeHCTBA 3aKIIOYAET-
Csl B TOM, YTO KaXJblii 4EJIOBEK, HE3aBUCUMO OT
1oJa, JOJDKEH HMETh paBHbIE BO3MOXHOCTH U
mpaBa B MPOPECCUOHATIBHON IEATEIBHOCTH. TeM
HE MEHee, B COBPEMEHHON KyJIbType BCE eIle
CYIIECTBYIOT NPOOJIEMbI C T€HIACPHBIM HEpaBEeH-
CTBOM, KOTOpPbI€ MOTYT OTPAaHHYUThH IIAHCHI HA
pPOCT B Kapbepe KEHIIMH U JPYTHX TeHICPHBIX
MEHBIINHCTB Ha pabouem mecte. Hekoropsie u3
3THUX MPOOIEM BKIIOYAIOT MMPAKTUKY HaliMa, KOTO-
past AMCKPUMMHUPYET KCHIIMH, HE PaBHYIO OII-
JaTy 3a OJHY U Ty ke paboTy, CeKCyaslbHbIE J0-
MoraresibcTBa Ha pabouem mecte U Oapbepbl Ha
MYTHU K BBICOKOOIJIAYMBAEMON U YIIPABIEHYECKON
pabore. V3MeHeHHE KyIbTypbl U OpTraHU3ALUH
NPEANPUITUN MPEANOoNaraeT CTPYKTypHbIE U3Me-
HEHMS, a TAaKXKe MOBBIIICHUE O0IEeCTBEHHOM MOI-
JIEP>KKU U OCBEOMJIEHHOCTH [2, c. 570].

C Toukm 3peHHus KOH(IMKTOJIOIMYECKOM
TEOPHH B COLIMOJIOTUH TE€H/IEPHOE HEPABEHCTBO —
3TO pe3yibTar KOH(IMKTAa MEXIy MY>KYMHAMU
KaK TOCIIOJCTBYIOLIEH TPYIHION M KEHIIUHAMU
KaK 3aBUCHUMOI KaTeropuy HaceJIeHHUs.

Jlnst peryaupoBaHus TeHEPHOTO HEPABEH-
cTBa B cepe Tpyaa ObUTH CO3MaHbI MEXKTyHAPOI-
Hble HOPMAaTHBHBIC aKThl, Takue kKak KoHBeHIMs
MOT Ne100 «O paBHOM BO3HArpa)<JIcHUU MyX-
YMH U )KEHIINH 32 pa00Ty OJJMHAKOBOM LIEHHOCTHY
n Konsenuuss MOT Nelll «O nuckpuMuHaIuu B
TpynoBoil cdepey. Takxke CyIIeCTBYIOT HaIHO-
HaJIbHBIC 3aKOHBI, HANpaBlICeHHbIE Ha obecreue-
HHUE PaBHBIX BO3MOXKHOCTEH U MpPaB JUIsl MyKIHH
Y JKCHIIUH.

B gacTtHOCTH, BHOCHJICS Ha PACCMOTpPEHUE
3aKOHONPOEKT «O paBHONpPaBUM IOJIOB U O ra-
PaHTHUAX MX pealn3alui» KOTOPBINA TOJDKEH ObLI
yCTaHABJIMBATh NPUHIIMII PaBEHCTBA IPaB M BO3-
MOXHOCTEH JUIsl My>K4YHH U XKEHIIHH B cepe npo-
(deccroHanbHON AEATENbHOCTH, HO OBLT OTKIIO-
HEH. B TpynoBom Koznexce PO, cratbe Ne3 Obuita
IPEAyCMOTpPEHa OTBETCTBEHHOCTDh 3a JUCKPUMHU-
HAIMIO Ha paboueM MecCTe Ha OCHOBE I'eHJICPHON
MIPUHA/IJIEKHOCTH.

HecmoTpss Ha 3akoHONIATEIbHBIE MEpHI,
TeHIepPHOE HEPABEHCTBO BCE €IIIe OCTAETCS MPO0-
nemoit B Poccun. UtoObl 10OMTBCS peasbHBIX
M3MEHEHUH, HeoOXoAMMa HEe TOJBKO a/IeKBaTHas
3aKOHOJaresbHas 0a3a, HO M KyJBTYpHbIE U CO-
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[UaJbHbIe U3MEHEHUS B OOILIECTBE, HAIpaBIICH-
Hble Ha 0OpHOY C TeHICPHBIMH CTEPEOTUIIAMH H
HepaBeHCTBOM [3, ¢. 120].

B HekoTophIX OTpacisx My>XKYMHAM MO-
ryT ObITh Ha3HAYeHbI OoJee TSKENIble W orac-
HbIe PabOThI, MOTOMY YTO OHHM CUHMTAIOTCS OoJjee
(bu3NYeCKH CHIIBHBIMH, YTO MOXET MPUBOAUTH K
npobieMaM cO 3I0pPOBBEM WM TOBBIILICHHOMY
PHUCKY TpaBM. My>KYMHBI TaK)Xe€ MOTYT HCIIBITHI-
BaTh JIaBJICHHE CO CTOPOHBI OOIIECTBA, O] IPEI-
JIOTOM COOTBETCTBUSI OMPEIECICHHBIM CTEPEOTHU-
mamM MY>KECTBEHHOCTH, YTO MOXKET NMPUBECTH K
HETraTUBHBIM MOCIIEACTBHSIM IS UX (PU3UUECKOTO
Y TICUXOJIOTUYECKOTO 3/I0POBhA [4, c. 85].

['ennepHoe HepaBeHCTBO B mpodeccuo-
HAJIbHON JESITETbHOCTH MOXKET MMETh HeraTHB-
HBIE€ TIOCJICACTBUS HE TOJIBKO JUIS KEHILWH, HO H
st myxduH. [losromy BakHO paboTarh Haj
co3zaHueM 0oJjiee CIpaBeVIMBOTO U PaBHOIIPAB-
HOTO OOIIEeCTBa sl BCEX.

Jns yaydiieHus: 3aKOHOATENIbHOM cucTe-
MBI B CBSI3U C T€HJIEPHBIM HEPABEHCTBOM B TpY-
JIOBOM JI€ATEIbHOCTU MOXKHO TPEIJIOKHUTh Clie-
JYIOIIHE MEpHI:

— HEeOOXOIMMO MPUHUMATh 3aKOHBI, KOTO-
pble TpeayCMaTpUBalOT CEepbe3HbIE HaKa3zaHUs
3a MCKPUMHUHAIIMIO Ha OCHOBE I0JIa, BKIIIOYAS
YBOJIbHEHHE, ITPa(dbl U YTOJOBHYIO OTBETCTBEH-
HOCTb;

— KOMIAHUHM JOJDKHBI TMPEAOCTaBIATh OT-
YeThl O IMOJIOBOM pacHpeesieHud U 3apabOTHOM
miare, 4To0bl YOEIUThCS, YTO PaBHBIC BO3MOXK-
HOCTH TPEIOCTABIAIOTCS MYXYMHAM U KESHIIU-
HaMm. [Ipu HEOOXOAMMOCTH JOIKHBI TPUHUMATh-
Csl MEpBI JIJIsl YCTPAHEHUsI HEPaBEHCTBA;

— TpaBa >KeHIINH JJOJDKHBI OBITH pacuInpe-
HBI B TPYIOBOH cepe, BKIIoYasi MpaBo Ha OTIYCK
no OepeMEeHHOCTH W poJiaM, TapaHTUU OIUIATHI
3a coBepIIaeMyIo paboTy, MpaBo Ha paBHBINA J10C-
TYT K JTOJDKHOCTSIM;

— B HEKOTOPBIX CITydasx HEOOXOIUMO BBEC-
TH KBOTHl HAa >KCHUIMH B PYKOBOISIIMX JOJIK-
HOCTSIX WJIM APYTUX O0JIACTSIX, YTOOBI 00ECTIEUUTD
paBHBIE BO3MOXKHOCTH JJISl MYXKYMH U KESHIIUH
[1,c.58].

B nenom renaepHoe HEpaBEHCTBO B IPO-
(dbeccuoHanbHON NIEATENBHOCTH OCTACTCS aKTy-
aJbHON MpoOIeMoil, KoTopasi MPEnsTCTBYET MOJ-
HOM peanu3aliy MOTeHIMaja >KeHIIMH Ha pa-
6ouem mecre. [Ipeononenue 3Toi mpodIEeMBbI MO-
JKET CIOCOOCTBOBATh CO3/IaHUIO OoJiee cripaBell-
nuBoro u 3¢dexTuBHOro odmecrna. s goctu-
JKEHHsI PaBEHCTBA MEXJIY IOJIaMU HEOOXOAUMO
MPOBOJUTH MOJUTHKY, KOTOpasi yAenseT BHUMa-
HUE TOBBIIICHUIO JOCTYIHOCTH 00pa3oBaHUA H
npohecCHOHATBHOM TOATOTOBKU ISl KEHIIUH,
YCTpaHEHUIO TEHAEPHBIX CTEPEOTHUIIOB, TrapaH-
TUPOBAHUIO PaBHBIX BO3MOXKHOCTEH Ha pabouem




MECTE, pealn3alud TeHAECPHO-OPUEHTUPOBAH-
HBIX MPOTPaMM IOJICPKKHA U BOBJICUCHHS MYK-
YUH B pEIICHWE NpoOJIeM TEHJIECPHOTOo Hepa-
BeHCTBAa. Kak/plil mar B HampaBJIE€HUU JOCTHU-
JKEHUsT PaBEHCTBA MEX/y IOJIaMM Ha pabodyem
MECTE MMEET BaXXHOE 3HAUCHHE U MOXKET IMpHU-
BECTH K OoJiee CIpaBeUIMBOMY U IPOIIBETAIO-
ieMy OOIIECTBY.
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MHOPAJOK INPUBJIEYEHUA .
PABOTHUKOB K JUCHUIIJIMHAPHOU
OTBETCTBEHHOCTH

ILE. babuuxasa

BUII — Yuueepcumem npaea u couuaibHo-
UHDOPMAYUOHHBIX MEXHOOUTL

2. Munck, Pecnyonuxa benapyco

TpynoBas aucuuIuIMHa — 3TO 00s3aTeNb-
HOE JUIS BceX paOOTHUKOB MOTYNHEHHE YCTAHOB-
JICHHOMY TpPYAOBOMY pacCIOpsAIKY, TaKXKe Hal-
JIe)KaIllee BBIMOTHEHUE BCEX CBOHMX TPYAOBBIX
00si3aHHOCTEH. [laHHBIN MHCTUTYT UTPaeT OYCHb
BAXXHYIO POJIb B XU3HU KaXIOIO TPYAALUICTOCH,
T.K. cama TpPyAoBas TUCHUIUIMHA SIBISETCS 00s-
3aTeJIbHBIM YCJIIOBHEM Il pabOTHI B JIFOOOM 00-
miectBe. J{MCIMIIMHA KaK TpaBOBasi KaTerOpHs
00beANHSAET HOPMBI TPYIOBOTO IpaBa, PEryiu-
pyeT BHYTPEHHHUI pacriopsiioK, KOTOPBIHA CO3aeT
JUTsl paOOTHUKOB M HAHWUMATEIsl TPYIOBBIC 00s-
3aHHOCTH, OIPEICISIOT MEpbl MOOLIPEHHS 3a
yCIIeXH U JOCTIKEHHS B TPYJE, TAKKE OTBETCT-
BEHHOCTH 32 HapyIICHHE WM HETOHKHOE UCIION-
HEHUE TPYIOBOW JUCLUIIINHBIL.

Jns mpuBnedeHuss pabOTHUKA K JUCHUI-
JMHAPHOW OTBETCTBEHHOCTH JIOJKHO OBITH OCHO-
BaHUE, & UMEHHO — COBEpUICHHE JAUCUUTUIMHAP-
HOTO MPOCTYTKAa — BUHOBHOT'O, IPOTUBOMNPABHOTO
HEUCTIOHEHUS WM HEeHAJUIe)KaIllee UCIIOTHEHHE
pPabOTHUKOM CBOMX TPYAOBBIX 00S3aHHOCTEH.

JIumo, coBepiIUBIIEEe MPOCTYIOK, MOXKET
OBITh MPUBJIEYEHO K JAUCUUIUIMHAPHOW OTBETCT-
BEHHOCTH TPU COBINAJCHUU TaKUX YCIOBUU: Jes-
HUE pabOTHHKA OBLIO MPOTUBONPABHBIM; JCSTHHIE
paboTHMKAa HOCUT BMHOBHBINA XapakTep. MHorma
JUIS. TIpU3HAHUS JIessHUus (JIEeHCTBHUS WM 0e3-
neicTBusl) paOOTHHUKA AMCUUILTMHAPHBIM TPOC-
TYIIKOM HEOOXOAMMO, YTOOBI B pe3yibTare Jes-
HUS HACTYNWIM OINpeAeNiCHHbIe BpEIHBIE I10-
CJIEICTBUS; MEXAY NPOTHUBONPABHBIM JESTHHEM
paboTHMKA ¥ HACTYNHMBIIMMHU BPEAHBIMH TIO-
CJIECTBUSIMHU MPHUCYTCTBOBAJIa MpsMas MPUYUH-
Has CBsi3h [1, c. 244].

[Topsaok MpuBIEUEHNS K TUCIHUILNINHAPHON
OTBETCTBEHHOCTH YKa3aH B cT. 199-203 Tpymnoso-
ro kozekca (nanee — TK), u B m. 33—38 Tunosbsix
MpaBWJ BHYTPEHHETO TPYIOBOTO pacHopsjaka,
YTBEpPXKJACHHbIE TIOCTaHOBJIEHHEM MUHHUCTEPCTBA
Tpyna Pecny6nmuku benapycs ot 05.04.2000 r.
Ned6 (manee — TIIBTP) [2]. C1. 199 TK 3akpen-
JseT 00s3aTeNbHBINA MOPSIOK HATOKEHUs JTH000-
ro JaucuuruinHapHoro B3bickanwus [3]. o mpu-
MEHEHHS JMCUUIUIMHAPHOTO B3BICKAHUS HaHU-
Mareb B 00s3aTeIbHOM MOPsIIKE JOJDKEH 3aTpe-
0oBaTh MUCHMEHHOE OOBSICHEHHE OT paOOTHHKA.
Ortka3 pabOTHUKA OT Jlaud OOBSICHEHUH HE IO-
CITY>KUT MIPENATCTBUEM JJIsi IPUMEHEHUS B3bICKa-
HUS, 3TO (PUKCHPYETCS aKTOM C yKa3zaHHEM IpH-
CYTCTBYIOILIUX IIpHU 3TOM cBuaerenel [4, c. 327].

CornacHo 4. 3 . 32 nocra”osnenus [lne-
nyma BepxoBunoro Cyna PecnyOnuku benapych
or 28 utoHs 2012 . Ne4 «O mpaktuke npumeHe-
HUS CylaMU 3aKOHO/IaTeNIbCTBA O TPYAOBOM JUC-
IUIUIMHE U JUCUUIUIMHAPHOM OTBETCTBEHHOCTH
pabotaukOB» (najnee — nocranosnenue [I1BC Ne4)
HEBBITOJIHEHNE HAaHMMAaTelleM OOs3aHHOCTH IO
TpeOOBaHUIO MUCBMEHHOTO OOBSICHEHUS HE SIBIISI-
€TCSl OCHOBaHHMEM ISl OTMEHBI JTUCIUILIMHAPHO-
TO B3bICKaHUS, €clid (aKT HapyIIEHUs TPYIAOBOMH
JTUCIUIUTMHBI TOATBEPKACH HAaHUMATEJIeM.

3a KaKIpId TUCHUIUTMHAPHBIN TTPOCTYTOK
MOYET OBITh IPUMEHEHO TOJILKO JIUIIIb OJTHO JTUC-
UIUTMHAPHOE B3BICKAHUE, HO 3TO HE MCKIIOYAET
BO3MOXXHOCTH TaKX€ MPUMEHEHHUS K COBEpIINB-
HIeMy MPOCTYIOK U UHBIX MEP TUCIUILTHHAPHOTO
BO3JIEHCTBHUSI.

JuctuminuHapHoe B3bICKaHUE Oo(opmIIsieT-
cs TpHUKa3oM (pacrlopsuKeHUEM), IOCTaHOBIIE-
HueM Hanumarens. [lpukas (pacnopspkenue),
MOCTAHOBJICHUE O AMCUUIUTMHAPHOM B3bICKAaHUH
C yKa3aHHEM MOTHBOB OOBSBISIETCS pPaOOTHUKY
MOJ] POCIUCH B MATUIHEBHBIA CpoK. PaboTHUK,
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KOTOpBIi HE O3HAKOMWICSA C TIpUKa3oM (pacro-
psSUKEHHEM), TOCTAHOBIEHUEM O JUCIMILTUHAP-
HOM B3BICKaHUH, CYUTAETCS HE UMEIOUIUM JIUC-
LIUIUTMHAPHOTO B3bICKaHMs. OTKa3 pabOTHHKA OT
O3HAKOMJICHUSI C TPHUKA30M (pacropsiKeHHEM),
MOCTAHOBJICHUEM O B3BICKAaHUU OGhOpMIISIeTCS
aKTOM C yKa3aHHUEM MPUCYTCTBYIOIIUX MPHU 3TOM
ceuzereneit [4].

[IpuBnedyenne pabOTHMKA K OTBETCTBEH-
HOCTH BO3MO)XHO TOJILKO MUCbMEHHO, YCTHOE 3a-
MEUaHue He BJIEYET 3a COOOM HMKAKUX MPaBOBBIX
MOCJIEICTBUM, HE AT rapaHTUl MpEeceYeHus] U
MOBTOPEHUS OAOOHBIX IEHCTBUI COBEPIIUBIINM
MPOCTYNOK U MHBIMU paOOTHUKAMHU.

B tpynoByro KHWXKKY pabOTHHMKA B3bICKa-
HUE HE 3alMCHIBACTCS, Tyla BHOCUTCS TOJIBKO
YBOJIbHEHHE KaK JUCLHMIUIMHAPHOE B3bICKAaHUE
(4. 4 ct. 50 TK) [3].

B3bickaHue 3a HapyllieHHue TPyJOBOW JHC-
LUIUIMHBI TOJDKHO TPUMEHSTHCS HE MO3IHEE Of1-
HOTO Mecsilia CO JHA OOHApy>KEHUS TUCIHUILIU-
HApHOTO TPOCTYIIKA, MPH 3TOM BpeMsi OOJIe3HH
paboTHHMKa W (MIU) TpeObIBAaHUS €ro B OTITYCKE
He 3acuuThiBaeTcs. JlHeM oOHapy>KeHHs uc-
LIUIUTMHAPHOTO MPOCTYIKA SIBIISETCS I€Hb, KOTAa
0 JMCUUIUIMHAPHOM TPOCTYIKE CTajl0 H3BECT-
HO JIUILY, KOTOPOMY PaOOTHUK HEMOCPEICTBEHHO
noguuHeH. [Ipu oTkaze B BO30yX/I€HUU WM TIpe-
KpaIlleHW! YTOJIOBHOTO JIeNa, MOCJe paccMoTpe-
HUSI MaTE€pHUaJIOB O JTUCIUILIMHAPHOM IMPOCTYTIKE
MPABOOXPAHUTEIBHBIMU OpPraHAMHU, JUCIHUILIU-
HapHOE B3BICKAHME TNPUMEHSETCS HE TIO3Hee
OJIHOTO MecsIla co JIHs oTka3a [4, ¢. 327].

Opranbl (pyKOBOIUTENH), KOTOpBIE IIpa-
BOMOYHBI TMPUMEHATh JUCHUUIUIMHAPHBIE B3bI-
ckanus, ykazanel B cT. 201 TK. Kak npasuio,
JUCIUIUIMHAPHOE B3bICKAHHE MPUMEHSETCS Op-
raHoM (pyKOBOAUTEJIEM), KOTOPOMY JAaHO IMPaBO
npuema (M30paHus, YTBEPKIACHMS, Ha3HAYCHUS
Ha JOJDKHOCTB) U YBOJIBHEHHS paboTHUKOB. Op-
rai (pyKoBOOUTENb) MOXET Iepenarb 3TO Ipa-
BO (YaCTHMYHO WJIM TIOJHOCTHIO) MHBIM OpraHam
(pyxoBogutensam). Jlis mepenadu TOJTHOMOYHMA
M0 MPUMEHEHUIO TUCHMIUTMHAPHBIX B3bICKAHHIM
odopmisieTcss TpuKa3 (pacrnopssKeHHe) PyKOBO-
qutens. Jlnsg paGOTHUKOB, KOTOpbIE HECYT CIie-
UATBHYIO TUCIHUIUIMHAPHYIO OTBETCTBEHHOCTD,
MOXET TPHUMEHATHCS TaKXKe BBIIIECTOAIIMMHU
opraHamMu (PyKOBOAMTEISIMH) U WHBIMH JIOJIXK-
HOCTHBIMU JIMLAMU. {151 yBonbHEHUS pabOTHU-
KOB, 3aHMMAIOUINX BBIOOPHBIE JOJKHOCTH, 00s-
3aTeJIbHO HY)KHO paspellieHue OpraHa, KOTOPbIM
OHM M30paHbl, U 3TO BO3MOXXHO TOJBKO MPHU Ha-
JUYUM OCHOBAHUH, MPEyCMOTPEHHBIX 3aKOHO/1a-
TensCcTBOM [1, c. 249].

[Topsimok u cpokn 00XKaTOBaHMS JUCIIHII-
JIMHAPHBIX B3bICKAHUM MNpeaycMOTpeHsl cT. 202
TK. JlucummirHapHOE B3bICKAHUE MOXKET OBITh
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o0kaloBaHO B TOpsiAKe, ycTaHOBIEHHbIM TK.
Opran, KOTOPBIM paccMaTpUBaeT TPYIOBOE pas-
HOTJIACHE, BIPAaBE OTMEHHUTH JAMCITUIUIMHAPHOE
B3BICKaHUE, CCHUIASCh HAa CTENEHb BHHBI padoT-
HUKa, COOTBETCTBUE THKECTU MPOCTYNKA U JIUC-
IMUTITMHAPHOTO B3BICKAHUS, TaKKe HE0OXOIUMO
M3yYUTh O0CTOSATENHCTBA, TIPH KOTOPHIX MPOCTY-
MOK COBEPIIICH, MPEAINICCTBYIONIEE ITOBEJCHUE
paboTHHKA Ha TPOU3BOACTBE M OTHOIICHHUE €ro
kK Tpyay. llocie OTMEHBI JUCIUTUIMHAPHOTO
B3BbICKAHUS HAaHUMAaTeldb HMMEET IpaBO IpUMeE-
HUTHh K PaOOTHUKY OoJiee MSATKOE JUCIUTUTHHAP-
HOE B3BICKaHKE, HO TOJIBKO €CJIM HE UCTEKITH CPO-
KU TPUMEHEHMs JUCIMUIUIMHAPHBIX B3BICKAHUH.
B cpok mpumeHeHUs MUCHMIUIMHAPHBIX B3bICKA-
HUN HE BKIJIIOYAIOTCS CPOKH PACCMOTPEHHS TPY-
JIOBOTO CTIOpa B KOMIIETEHTHBIX opraHax [3].

Taxke cymiecTByeT IMOTAlIeHHEe W CHITHE
JIMCUUITTTMHAPHOTO B3bICKAHUS, MOPSIOK JaHHON
npoueaypsl onpenenén TK. Ecnu B Teuennn rona
CO JTHS TMPUMEHEHUS TUCIUTUIMHAPHOTO B3BICKA-
HUs PaOOTHUK HE MOJYYUT HOBOE B3bICKAaHUE, TO
OH CYHTAETCA HE TOABEPraBIIMMCS TUCIIUILIHU-
HAapHOMY B3bICKaHMIO. B3bickaHue moramaercs
aBToMaTW4ecku 0Oe3 W3AaHus TpuKasa (pacro-
pskeHus), moctaHoBieHus. [lpu yBombHEHUH
M3-32 CHCTEMAaTUYECKOTO HEHCIIOJIHCHMS TPYI0-
BBIX OOSI3aHHOCTEH CHSTBIC M TOTAIICHHBIC JIHUC-
[UIIJTUHAPHBIC B3bICKAHUS HE JOJDKHBI OBITH yU-
Tensl (1. 4 ct. 42 TK), yka3piBaeTcsi 3TO B Ciy-
JKEOHBIX XapaKTepUCTHKaX (HAIpUMep, MPH MPo-
XOXKJICHUH aTTECTaIllUU WU KOHKypca u T.11.) [3].

[TonBOAS UTOT, XOYETCS OTMETUTD, YTO JIJIS
MpeceUYeHs] HapyIICHUS JAUCHUIUIMHBI TPY/a,
JIETKOMBICIIMSL ¥ XaJIaTHOCTH Ha paboumx Mecrax
HEOOXOIMMO KaK MOXHO IIHpE YCTaHABIUBATH
KOHTAKThl MEX]Jy PpPa3IMUYHbIMU TIPABOOXPAHH-
TETBHBIMU OpPTaHAMH, B YaCTHOCTH, OpraHaMu
BHYTPEHHUX JIJI U TPYJAOBBIMU KOJJICKTHBAMHU
opranmszammii. Taxke M NpenynpexacHUs
WHBIX TPaBOHAPYIIEHUHW W TMPECTYIUICHWH COT-
PYIHUKaM MPABOOXPAHUTEIBHBIX OPTaHOB CTOUT
YUYUTBIBATh, YTO HAPYUIEHUE TPYIOBOU IHUCIIMII-
JIUHBI BIIOCIEACTBUU MOXET TIOBJIEYL OoJiee
CephE3HBIC MPECTYIUICHUSI.
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HPU3HAHUE IN'PAXKIAHUHA
BE3BECTHO OTCYTCTBYIOIIIUM
B COOTBETCTBHUU
C 3AKOHOJATEJIbCTBOM
PECIIYBJIMKU BEJAPYCb

II.E. babuukasn

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAUUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

Exeronno B Pecriyonuke bemapycs nporma-
JTa€T OTPOMHOE KOJMYECTBO JtoAeil. Tak, Hanpu-
Mep, TOJbKO B OAHOW lOMelnblIMHE MO cTaruc-
tuke locymapcTBeHHOro KoMHTETa CyneOHBIX
skcneptu3 PecnyOnuku benapych Ha Hawanmo
2020 r. 547 »xuTeneut 3HAUNIUCHL OE3BECTHO TIPO-
napimuMu [ 1]. [Iponaxka yenoBeka He TOIBKO MPHU-
YUHSET TOPE €r0 CEMbE, HO U CO3J]aET HEKOTOPbIE
MMEIOIIHNE MPaBOBOM XapakTep MpoOiIeMbl, KOTO-
pble 3aTparuBalOT TEHCHOHHBIE, TPakIaHCKUE,
OpauHO-ceMeliHbIe, TPYIAOBbIE M WHBIE MPaBOOT-
HOIICHMS. B maHHOW CBsI3W 0COOYI0 Ba)KHOCTh
MPEACTABIAECT UHCTUTYT MPU3HAHUS TPaKIaHIUHA
0€3BECTHO OTCYTCTBYIOIIHM.

JlanHoe TpHU3HAHHE MPOU3BOJUTCS B Cy-
JNeOHOM TIOpSJIKE TPU COBOKYITHOCTH CIIEAYIO-
mmx (axKToB: y 3aABUTENS MMEETCS TpakIaHC-
KO-TIPaBOBOM MHTEpEC MpU3HAHMS JHIa OEe3BECT-
HO OTCYTCTBYIOIIMM; HET CBEJICHUI O JEeNCTBU-

TEJIHHOM MECTE HAXOXKACHUS IPaKJaHHHA; UCTEK
OJIMH TOJl C MOMEHTA MOJyYEHHs TOCIEIHUX CBe-
JIeHUH o rpaxkaanuse [2, c. 121].

Yacte 1 ct1. 369 I'paxkmanckoro rmpoiec-
cyanpHOro Kkojekca PecmyOmuku bemapych ot
11 suBaps 1999 1. (manee — I'TIK) [3] ycranas-
JIMBAET, YTO MPOU3BOJICTBO O MPU3HAHUU Tpaxa-
HUHa 0€3BECTHO OTCYTCTBYIOIIUM MM 00 0ObSIB-
JICHUM TPpaKJaHUHA YMEPUIMM BO30YyXKIAaeTcs 1o
3asBJICHUIO 3aMHTEPECOBAHHBIX JIML. 3aKOHOJa-
TEJIbCTBOM HE YCTAHOBJIEH MEPEUCHb TAKUX JIUII,
a TaKKe KPUTEPUH, IMO3BOJIAIOIINE OTHECTH TO
WIM WHOE JIMI0 K 3auHTepecoBaHHBbIM. Ha Haru
B3IJISJ,, B KaUeCTBE 3aMHTEPECOBAHHBIX B IPH-
3HAaHUU TpakJaHuHa 0E3BECTHO OTCYTCTBYIOIINM
JUI] MOTYT BBICTYNAaTh JIOObIE JIUIA, KOTOPHIM
3TO HEOOXOAMMO MJIsi 3alUThl CBOMX MpaB H
OXpPaHSAEMBbIX 3aKOHOM HWHTEpecoB (pOICTBEH-
HUKMA JAHHOTO TpaXkJIaHWHA, €r0 HaHUMAareb,
MPOKYpOp, OpraHbl ONEKH U MONEYUTEIHCTBA
u 1p.). B 3agBneHun o mpusHaHUM TpakJaHUHA
0€3BECTHO OTCYTCTBYIOLIUM JIOJDKHO OBITH yKa-
3aHO, JUIA KaKOM e HEOOXOAMMO 3TO CJelNaTh,
a TaKKe JIOJDKHBI OBITh HM3JI0KEHBI 0OCTOsI-
TEIbCTBA, MOJATBEP)KIAIONINE €ro Oe3BeCTHOE
orcyrcrBre (4. 3 ct. 369 I'TIK) [3].

K mocneactBusiM npu3HaHUs TpakIaHUHA
0€3BECTHO OTCYTCTBYIOUIMM OTHOCSATCS, B 4YacT-
HOCTH, CJIIYIOIIHE:

— UMYILIECTBO JAaHHOTO TpaXIaHWHA TPHU
HEOOXOAMMOCTH MOCTOSHHOTO YMPAaBICHUS WM
nepeaeTcsi Ha OCHOBAHUU PEILIEHUs Cy/la O MpH-
3HaHWU TpaxJaHuHa OE3BECTHO OTCYTCTBYIO-
MM JIMITY, KOTOPOE OIpENEsieTCsl OPraHoOM OIle-
KU U TOTNEYUTENbCTBA U JCUCTBYET Ha OCHOBa-
HUU JIOTOBOpa O JOBEPUTEIHLHOM YIIPABICHUH,
3aKJII0Ya€MOT0 C 3TUM OPTraHOM; JOBEPHUTEIb-
HbIIl yOpPaBISIIOIIMN MMYIIECTBOM T'paKJaHUHA,
MPU3HAHHOTO O€3BECTHO OTCYTCTBYIOIIUM, INPH-
HUMAET UCIIOJIHEHUE €r0 0053aTebCTB, MOralaeT
3a CYET UMYIIECTBA OTCYTCTBYIOIIETO €ro JIOJITH,
YIOPAaBJISET 3TUM UMYIIECTBOM B €0 MHTEpPECcax.
[To 3asBIEHHIO 3aWHTEPECOBAHHBIX JIMII BBIJA-
eTCsl CoJep)KaHWe TpaxkIaHaM, KOTOpBIX Oe3-
BECTHO OTCYTCTBYIOIIUH 00s13aH OBLI COACpPIKAThH
(m. 1u2 cr. 39 Ipaxnanckoro koaekca Pec-
nyonuku benapyce or 7 nexabps 1998 1) (ma-
nee — I'K);

—C HHUM B 0COOOM MOPSJIKE pacTOpraercs
Opak (0e3 mpemocTaBiICHUS CPOKa Ha IMPUMH-
peHue 1o 3asBJICHUIO BTOporo cympyra) (ct. 37
Konekca Pecriyonuku benapyce o Opake 1 cembe
ot 9 mrons 1999 1) [4];

— IpeKpaliaercs: AeiCTBUE BBIJAHHON eMy
WM UM JoBepeHHOCcTH (moarm. 6) u 7) m. 1 ct. 189
I'K) u 3aki09eHHOrO0 ¢ HUM JIOTOBOpa TOopyue-
Hus (moam. 3) m. 1 ct. 867 I'K) [5];
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— €ro CeMbsi, UMEIOIIasl MPaBO Ha MEHCHIO
Mo Cily4ar IMOTepu KOpPMMIIbIAa, MOXKET o0Opa-
marbcs 3a HazHadeHWeM TeHcuu (cT. 42 3ako-
Ha PecnyOonuku benapyce ot 17 anpens 1992 r.
«O meHcuoOHHOM o0ecrieueHun» [6];

—C HHMM IMpeKpalaeTcss TPYIAOBOM 10Tro-
BOp (1. 6) cT. 44 Tpynosoro konekca PecmyOnuku
benapyce ot 26 uronst 1999 r. [7].

CoracHo 4. 5 cr. 370 I'TIK npu Hanuuuum
JTAaHHBIX, CBUETEILCTBYIOLIMX 00 Yrpo3e pacxu-
HICHUS WM MOBPEXKICHUS MMYyIlecTBa Oe3BeCT-
HO OTCYTCTBYIOIIETO, Cy/l BBIHOCUT OTpee/ieHUE,
KOTOpPBIM TIpEAJaraeT OpraHy ONEKH M TOIeyu-
TEJIbCTBA HA3HAYUTH OINEKyHa HaJ MMYIIECTBOM
JIJISL €0 OXpaHsbl [3].

[IpencraBnsercs, 4TO HOPMBI OTEYECTBEH-
HOTO 3aKOHOJATEJIbCTBA O MPHU3HAHUM Tpakia-
HUHA OE€3BECTHO OTCYTCTBYIOUIMM HE JIUIIEHBI
HEIOCTaTKOB. Tak, C Y4eToM pa3BUTHs COBpe-
MEHHBIX TEXHOJIOTUH, MO3BOJSIOUINX JIOCTATOY-
HO JIETKO YCTAQHOBHUTb MECTO MNpeObiBaHUS (u-
3MYECKOTO JIMIA, TOIWYHBIA CPOK OTCYTCTBHS
M0 MECTy €ro »HUTEIbCTBa CBEIECHUH O yKa3aH-
HOM MECTe TMpEeCTaBIiAeTCs Ype3MepHbM. B
STOM CBSI3W CUMTAEM IEIECO00pPa3HBIM COKpa-
THUTH TOT CPOK 70 6 MECSIIEB.
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POJIb 1 MECTO AOT'OBOPOB
B CEMEUHBIX IPABOOTHOILIEHUAX

T.B. bakynenko

BHII — Yuusepcumem npasa u coyuaibho-
UHPDOPMAYUOHHBIX MEXHONO0ZUTL

2. Munck, Pecnyonuxa benapyco

Ponbs moroBopoB B ceMENHHBIX MPABOOTHO-
MICHUAX, HAa HAIll B3I, BECbMa BCJIMKA, TaK KakK
Ha COBPEMEHHOM 3Tare MPaKTUYeCKH BCEe CeMeii-
HBIC TIPABOOTHOIIEHUS PETYIUPYIOTCSI HA OCHOBE
TOTO WM MHOTO JoroBopa (Oyap TO yCTHbIE MU
NUCbMEHHBIE COTJIAIICHUS).

MHuorumu YUYCHBIMU-TIPABOBECAAMH BBICKA-
3bIBAETCS TOYKA 3pEHHs, 4TO «Opak cam 1o cebde
SBIISIETCS OCOOBIM BHJIOM T'PaXKIAHCKO-TIPABOBO-
ro JIOTOBOpa, TaK KaK 00JaJlaeT BCEMHU €ro IMpH-
3HakaMn». B ocHOBe Opaka JIeKHUT CorTamieHune
MEXy MY>KYUHOM M KEHIIUHON, COYETAIOIIUXCS
OpakoM. OOcTOATENHCTBA, HEOOXOMUMBIC IS TO-
CyIapCTBEHHOW PETUCTpAIlUy 3aKIIOUCHUS Opaka
U TPU3HAHUS €r0 JCHCTBUTEIbHBIM, T.€. UMEIO-
UMM TPaBOBYIO cuily, ompezesensl B cT. 17 Ko-
nexca PecnyOnmuku benapych o Opake M cembe
(manee — KobC) [1]. Ogaum U3 ycrnoBui 3aKiio-
yeHus Opaka M SBISETCS «B3aHMMHOE COIJIacHe
JWI, BCTymaromux B Opak». W ecnm cam Opak
HaAMH paccMaTpHUBaeTCs Kak JOrOBOp, TO U 0OJIb-
I0€ KOJMYECTBO B3aUMOOTHOIICHUH B CEMbE,




MEXJy WIEHAaMU CEMbHU MOTYT PerylupoBaThCs
JIOTOBOPOM WJIM COIVIAllIEHUEM, B MPETyCMOTPEH-
HOW 3aKOHONATEIbCTBOM (opme (YCTHOH wWin
MMUCHMEHHON).

C npunaruem KobC, BcTynuBmKM B cuity
1 centTsi6pst 1999 rona, 3akoHOAATENb MpEIOCTA-
BUJI IPaBO YYaCTHHKAM CEMEHHBIX IMPaBOOTHO-
HIEHUH 3aKJI04YaTh PAa3IMYHOIO poja JOrOBOPBI
Y COIVIAIICHUS, KaK y)Ke paHee anpoOupOBaHHBIX,
TaK U HEW3BECTHBIX JO 3TOTO BPEMEHU OpayHo-
ceMeiHOMY 3akoHOfaTeNbeTBY PecnyOnuku be-
Japych.

B coorBerctBun co ct. 38 KobC ¢ nensio
obecrieyeHnsl W 3aIIUTHI TMPAB U 3aKOHHBIX WH-
TEPEeCOB HECOBEPIICHHOJETHUX JETeH CyNpyru
MpU pacTOp>KEHUM Opaka MMEIOT MpaBoO 3aKIro-
yuTh CorameHue o AeTAX B MOPsAKe, KOTOPHI
YCTaHOBJEH | paXk1aHCKUM MPOLIECCYAIbHBIM KO-
nexcoM Pecriy6muku benapycs (manee—I'TIK) [2].
Yenoust CormamieHus 0 JeTsX 3aHOCATCS B IPO-
TOKOJI CyAeOHOro 3aceJaHusi M MOAMUCHIBAIOTCS
CTOPOHAMHU, a TaKXX€ UX NPEACTABUTEISIMH, €CIU
OHHM YYacTBYIOT B cyaeOHOM 3acemaHuu (4. 2
ct. 285 I'TIK). B coorBeTcTBUM ¢ 4. 4 cT. 61 I'TIK
cya yreepxkaaer CornalieHue o IETAX U paszbsic-
HSIET CTOPOHAM IMOCIEICTBUS pACHOPSAUTEIbHBIX
nevicteuit. B CormnameHun o AeTsSX poauTenu
ONpPEAEIAIOT MECTO IPOKHWBAHUSA HECOBEPILICH-
HOJIETHUX JeTeH, pa3Mep aluMEHTOB, YCJIOBHS
J)KU3HU M BOCHHUTAHMS, TOPSAOK OOIICHUS pe-
OEHKa C OTAENBHO MPOXKHUBAIOIIUM POAUTEIEM.
B cnyuae napymienus ogaum u3 poaurteneir Cor-
JIAIIEHUS O JIETAX OHO MOJICKUT UCTIOJTHEHUIO B
MOPsIZIKE, ONPE/IEICHHOM JEHCTBYIOIIMM 3aKOHO-
narensctBoM (I'TIK) [3, c. 48—49].

Taxxxe B coorBerctBuUH cO CT. 36 KobC
3aKpEIUIEHO IIPaBO CYNPYroB 3aKJOYaTh COIVIa-
HIeHue 0 pasjese umyuiectsa, a cT. 13 KobC npe-
JIOCTABIISIET CYNpyraM M JIMIaM, BCTYMAIOUINM B
Opak, BO3MOXHOCTb CaMOCTOSITENIHO OIpese-
JUTh CBOM MMYIIECTBEHHbIE IpaBa MU 0O0s3aH-
HOCTH B mepuoj Opaka, a Takke B CIIydae ero
pactopkenus. [locpencTBoM 3akitodueHus Opad-
HOTO JIOrOBOpa JIMLA CaMH yCTaHABJIMBAIOT pe-
JKUM BIIQJICHUS, TOJIb30BAHUS U PACIIOPSIKEHUS
O0IMKMM HMMYIIECTBOM, KOTOPBI MOXET OTJIH-
4aThbCsd OT 3aKOHHOIO PEeXHMMa HMMYIECTBA CYII-
pPYTOB, allMMEHTHBIE 0053aTeNbCTBA, BOIPOCHI
CoJepKaHUsl M BOCIUTAHUS JeTeH, Ipyrue ac-
MEKThl B3aMMOOTHOILIEHUH MeXIy Cynpyram,
€CJIM 3TO HE NMPOTUBOPEUUT JEHCTBYIOLIEMY Ha-
MOHAIBLHOMY 3aKOHOJATENbCTBY [3, c. 57—58].

ITo cBoeit mpupone OpauHbIi JOroBOp
MpEACTaBIgeT COOON TpaskJaHCKO-IPABOBOU J10-
TOBOp, B COOTBETCTBHH C 3TUM K HEMY B IOJIHOM
Mepe MOTYT OBITh TPUMEHEHBI O0IINE TIOTOKEHHS
I'paxxmanckoro komekca PecmyOnmukn benapych
0 JI0OroBOpE.

Oco0oro BHMMaHUSI 3aCIyKHBAeT IpPeao-
CTaBJIeHHas TpaxmaanaMm PecmyOnumku bemapych
BO3MOXKHOCTh 3aKJIFOUEHHsI JOroBopa cypporar-
Horo marepuHcTBa (cT. 53 KobC). Kak usBectHo,
9TO 0COOBI BUJ JOTOBOpa, B KOTOPOM KpOME
CYNPYTOB CyObEKTOM IPaBOOTHOIIEHUN BBICTY-
[AeT CypporarHas MaTh. 3aKJIIOYEHHUE JAHHOTO
JIOTOBOpa UMEET BaXKHOE 3HAUEHHUE HA COBPEMEH-
HOM 3Tare, Tak KakK MO3BOJISIET JIMIaM, BCTYyITUB-
UM B OpavHO-CEMEIHbIe OTHOUICHUS, Pealln30-
BaTh CBOE MPABO HA OTIIOBCTBO U MaTEPUHCTBO.

OueBuano, uto B Pecmybnuke bemapych
pOJIb IOrOBOpa B CEMEMHBIX IMPABOOTHOLIEHUSAX
OYCHb BEJIMKA, TAaK KaK C €ro IMOMOULIbI0 MpEno-
CTaBJISIETCS BO3MOXKHOCTD PETYJIUPOBATH Pa3jIMy-
HOTO pPOJia NMPABOOTHOUIEHUSI KaK MEXAY CyII-
pyramu, Tak U MEXIYy CynpyraMd U TPETbUMHU
JIMUAMU, @ TaKKE MEXY POAUTENSIMU U JEThMHU.

N3 nepeuynst 1OrOBOPOB U COTMAIIEHUH, KO-
TOpBIE IPEAYCMOTPEHBI IEHCTBYOLIUM 3aKOHO/1A-
TenbcTBOM PecmyOnuku benapych, kak U3BECTHO,
HauOOJIBIIUI MHTEpPEC NPEACTABIAIOT OpadHbIi
JIOTOBOP U JIOTOBOP CYppOTaTHOTO MaTepUHCTBA,
KOTOpBIE HE UMEIOT IIMPOKOTO PACIpPOCTPaHEHHUS
U CONPSDKEHBl CO 3HAYUTENIbHBIM KOJIIMYECTBOM
CIIOPOB CPENIN YUEHBIX-IIPAaBOBEIOB.

Ha nam B3m1s11, ©3y4€HHE TaHHOTO BOIIPO-
ca MpEACTaBIIAECTCS BEChbMa aKTyalbHbIM KaK C
TOYKU 3pEHHUs MPAaBONPUMEHHUTEIBHON MpaKTU-
KU, TaK U B MPOILIECCE HAYUHBIX MCCIIEJOBAaHUI B
o0acTi ceMeHHBIX MPABOOTHOIIICHUH, a TaKkKe
B paMKax 3aKIIOYEHHs] YKa3aHHBIX COIVIALICHHM
W JIOTOBOPOB rpaxkaanamu Pecnyonuku benapych
u Poccuiickoit ®enepanuu, B npenenax Coros-
HOTO rocyJapcTBa, B TOM YHUCJE U C TpaxaaHaMu
MHOCTPAHHBIX FOCYJapCTB.

B cuny omnpeneneHHbIX pa3auuuil B 3aKo-
HOJATEIbCTBE PA3HBIX TOCYIAPCTB BO3HHUKAOT
npoOJIeMBbl MPU 3aKITIOYEHUH, PACTOPKEHUU psa
JIOTOBOPOB (OpayHOTrO JOTOBOpa, IOTOBOpA Cyp-
pOTaTHOTO MAaTE€pPUHCTBA, CONIALICHHUS O JAETAX
u T.1.). lymaercs, 4ro pemeHne 0003HAYCHHBIX
mpoOJieM BO3MOXKHO ITyTeM YHU(DUKAIUH HOPM
0enopyccKoro, pOCCUNUCKOTO, a TaKKe MEeXIyHa-
POIHOIO 3aKOHOAATENBCTBA B JIAaHHOM OTpaciu
npasa.
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HAYYHBIE METO/JbI KAK OCHOBA
IPABOBOI'O PET'YJIMPOBAHMSI
PUDJITEPCKOU JEATEJIBHOCTH

M.A. bapanawnuk

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAUUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

[lepexon k cucteme PBIHOYHBIX OTHOIIIE-
HUW, mnpousowmeqmunii B Havaine 90-x rogoB
XX Beka, 03HAMEHOBAaH HE TOJLKO OOpeTeHrneM
cyBepenurera Pecryonukoii benapyce, HO u cTa-
HOBJICHUEM HAIIMOHAJIBHOTO 3aKOHOJATEIhCTBA.
B nepuoxa cymecrBoBanus Coserckoro Corosa
sxoHomuka BCCP pasBuBanace u (yHKIIMOHU-
poBajia B paMKax COIMATUCTHYECKOM MOAETH
pazBuTusi. OCHOBHBIM TPU3HAKOM Ha3BaHHOU
MOJIEJIA SIBJIIETCS OTCYTCTBHE IIpaBa YacTHOM
COOCTBEHHOCTH M IOPUIMYECKHX JIHUI HErocy-
JApCTBEHHOM (DOPMBI COOCTBEHHOCTH.

[lepBoe ymoMuHaHue W HOpPMATHBHOE 3a-
KpEIUICHNE KaTeropuu «IpaBO COOCTBEHHOCTH)
B 0EIOpPyCCKOM 3aKOHOJATEIbCTBE IMOJYYHUIIO B
nonoxeHusx 3akoHa PecnyOmuku bemapych ot
11 nexabpss 1990 T. Ned57-XII «O cobGcTBeH-
Hoctu B Pecniybnuke benapycw» (manee — 3akoH
Ne457-XII). B cooTBeTcCTBUU CO CT. 2 yKasaH-
HOTO HOPMAaTHBHOTO TPAaBOBOTO aKkTa COOCTBEH-
HUKY TPHUHAJICKUT TPaBO BIAJECHUS, MOIB30-
BaHUS U PACIOPSDHKEHHUS UMYIIECTBOM. Bane-
HUE 3aKJII0YaeTCsl B JO3BOJICHHOM 3aKOHOM (pak-
TUYECKOM O0O0JaJlaHui WMYIIECTBOM, I0JIb30Ba-
HUE — B MOTPEOJICHUU TOJIE3HBIX CBOMCTB MMY-
HIECTBA, a PACMOPSKEHHUE — B ONPEICIICHUH CY/Ib-
o1 umymectBa. Kpome Toro, 3akoHomarenb B
nmonoxkeHusx 3akoHa Ne457-XII, a mMeHHO B
CT. 4 ompeAenus OCHOBaHHUS BO3HUKHOBEHHS
nmpaBa coOCTBeHHOCTH. Tak, mpaBo cOOCTBEH-
HOCTH BO3HUKAeT ITyTEM TPYIOBOTO Y4YacTHs B
XO3SIICTBEHHOM [JE€ATEIBbHOCTH IO HCIOJIb30Ba-
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HUIO HMYILECTBA, MPEIIPUHUMATEIBCKON Jes-
TEIbHOCTH, H3TOTOBJICHUS WIM MPHOOpETEeHUS
UMYIIECTBA B pe3yibTaTe KOMMEpUYECKOW Ccaen-
KM, BOCCTAaHOBJEHHMS IIpaBa COOCTBEHHOCTH,
HACJIEZIOBAaHUSl MJIM WHBIM CIOCOOOM, HE MPOTH-
BOpEYALUM 3aKoHOnaTensCcTBy PecryOmuku be-
Japych.

B pasButne 3axona Ne457-XII Obur mpu-
HAT 3akoH Pecny6nuku benapych ot 16 anpens
1992 . Ne1593-XII «O npuBaTu3aluM >KUIALIL-
Horo ¢onma B PecryOnuke Benmapyce» (manee —
3akoH Ne1593-XII), monmoxeHHuss KOTOPOro OBLIH
HalpaBJIeHbBl Ha CO3JaHUE YCJIOBUH s OCy-
IIECTBJICHUS TIpaBa Ipa)<J1aH Ha CBOOOJIHBIN BbI-
00op crmocoba yIOBIETBOPEHHUs MOTPEOHOCTEH B
xkunbe. Crarbst 1 3akona Ne1593-XI1 coneprkana
NeUHUINIO KAaTEerOpUU «IIPUBATU3ALNS», O]
KOTOPOI IOHUMAJIOCh TPHOOPETEHNE B COOCTBEH-
HOCTh 3aHMMAEMbIX T'pa)KJIaHaMHU >KUJIBIX TOMe-
IEHUI TOCYIapPCTBEHHOTO KIIUIIHOTO (QOHA.

Bo3MOXXHOCTh TpUOOpPETEHUS HEIBUKH-
MOTO HMYIIECTBA y TOCYAapCTBAa B YACTHYIO
COOCTBEHHOCTH ITyTE€M IPHUBATH3ALUU JAJI0 BO3-
MOXXHOCTh TpaKAaHaMm B OyaymeM CcBOOOIHO
pacropsiKaThCsl MPUHAUICKAITIM UM HUMYIIECT-
BOM. HelBIXUMOCTH cTaja BBICTYINATh B Ipax-
JTaHCKOM 000poTe B KadecTBe ToBapa. [maBHOI
0COOCHHOCTBIO JTAaHHOTO TOBApa SIBJSETCS BBICO-
Kas CTOMMOCTB, @ 9TO O3HAuYaeT, YTO €ro peaju-
3alUsl COMPSDKEHA C ONPE/IENeHHBIMU PHCKaMHU,
KOTOpBIE MOTYT BIOCJEACTBUM MMETh HEraTHB-
HBII XapakTep, Kak JJIs MpaBooOIasaTess, Tak U
JUISL KaHUAaTa B IpaBooOIiajaTesy.

OtcyTcTBHE HEOOXOAMMOTO W J0CTaTOY-
HOTO YpOBHSI 3HaHHWH B c(epe oOIIecTBEeHHBIX
OTHOIIEHWH Ha pPBHIHKE HEIBMKMUMOCTU BBI3Ba-
70 HEOOXOIUMOCThH IPHBJIECYCHHUS B YKa3aHHYIO
rpyNIy OTHOLIEHUH Mpo(eCcCHOHANBHBIX y4acT-
HUKOB, B POJI KOTOPBIX BBICTYIIHIIN PUIITEPCKHE
OpraHM3alMH.

B coorBerctBuM ¢ a63.2m. 2 IlpaBun
OCYILIECTBIICHUS] PHUIITEPCKON JESITEIbHOCTH B
PecniyOnuke benapych pusnrtepckas opraHusa-
sl — KOMMEpUYecKasi OpraHu3aIysi, OCyIIeCTB-
JSIOUIasi PUAITEPCKYIO JesTeNnbHOCTh. CremayeT
OTMETUTh, YTO B HAIllEM TOCYIAPCTBE JTAHHBIN
BUJ JEATEIHHOCTH OTHOCHUTCS K JIUIICH3UpYe-
MBIM BHJIAaM JICATEIBHOCTU IS KOMMEPYECKUX
OpTaHU3aIUH.

B nacrosiee Bpemsi B HayKe CIIOKHIOCH
JIBA OCHOBHBIX HAy4YHBIX IIOXONa K TIPaKTH-
K€ TMPaBOBOIO PEryJMpPOBaHUS PUAITEPCKOM
JESITENIbHOCTH: aIMUHHCTPATUBHO-TIPAaBOBOM U
rpakJaHCKO-TIPaBOBOi. OCHOBOM CIOKUBIIMXCS
MOJIXOJIOB SIBJISIETCSL METOJ MPABOBOTO PETyJu-
POBaHMsI COOTBETCTBYIOIINX OOIIECTBEHHBIX OT-
HOILIEHH.




Crnenyer OTMETUTh, YTO AJAMHHUCTPATUB-
HO-TIPABOBOM METOJ] MPABOBOTO PETYIHPOBAHMS
XapakTepu3yeTcsi HaJIUYUeM  UMIEepaTHBHBIX
HOpPM, BBIPAKEHHBIX BO BIIACTHBIX MpeJuca-
HUSIX TOCYIApCTBEHHBIX oOpraHoB. I[lpusHaxom
e TPaKIAHCKO-TIPAaBOBOTO METONA PEerylnupo-
BaHUS SIBJSICTCSl JUCIIO3UTHUBHOCTH HOPM 3aKO-
HOJATeJIbCTBA, OCHOBAHHAs HA PAaBHOIPABHH
YYaCTHUKOB I'Pa)1aHCKUX MPAaBOOTHOLIECHHH.

B ocHoBe cyXIeHuil CTOPOHHUKOB aJMU-
HUCTPATUBHO-IIPABOBOTO MOJXO0Ja 3aJI0KEH Te-
3MC O HEBO3MOXKHOCTH HCKIIIOUEHHUS PHUIITEPC-
KOW JEATEeIbHOCTU M3 MEPEeUHs JUIEH3UPYEMbIX
BUJIOB JestenbHOCTH. Hampumep, W.I. Bepbe-
HeBa u H.U. PynoBuu eauHbl BO MHEHHH, YTO
MMEHHO TIOCPEICTBOM JIMIIEH3UPOBAHUS TOCY-
JAPCTBO MOXET OrPAaHUYUTH BBIXOJ Ha PBIHOK
HE/IBIDKUMOCTH HETOOPOCOBECTHBIX W HENpo-
(beccuoHanbHBIX y4acTHUKOB. CBOIO TOUKY 3pe-
nusi W.I. bepGeneBa 0OOCHOBBIBA€T TEM, YTO
MMEHHO Ha3BaHHBIM MEXaHW3M IPABOBOIO pe-
TYJIMPOBaHUsl TO3BOJISIET TOAJAEPKUBATh MPO-
(dbeccuoHanbHBI YPOBEHb areHTCTB W areHTOB,
paboraromux B Hux [l,c. 163]. H.W. PynoBuu
apryMeHTHpPYeT HeOoOXOAMMOCTh JIMIIEH3HpPOBa-
HUSl PUDIITEPCKON AESITETbHOCTH PUCKOM 3HAYU-
TEJIbHBIX HMMYILECTBEHHBIX TOTEPb B CHIIY BBI-
COKOH CTOMMOCTH OOBEKTOB HEIBIIKMMOCTH, a
TaK)Ke 3HAYMMOCTBIO KaTerOpUU HEIBMKMMOCTHU
JIJIs yenoBeka [2, c. 194].

[TpuBepxeHLIbI Ipa)KIaHCKO-IIPaBOBOTO
MOJX0/1a, HA0OOPOT, BHICTYMAIOT 32 MUCKIIOYCHHE
JAHHOTO BHUAA JEATENIbHOCTH W3 IEpeyHs JIu-
LEH3UPYEMBIX BUOB JIEATEIBHOCTH, IIyTEM €ro
3aMEHbl MHBIMH MEXaHM3MaMH PEryIupOBaHMUS,
TaKMMH, HampuMep, Kak CaMOperylhpOBaHUE.
HecMoTpss Ha HEZOCTAaTOYHYIO HW3YyYEHHOCTD
MHCTUTYTa CaMOpPEryJupOBaHUS B IPaBOBOM
HayKe, UIMEHHO Ha3BaHHBII MEXaHU3M IPaBOBO-
TO PeryJIMpOBaHus, 10 UX MHEHHUIO, MOXET BbIC-
TYNUTh B Ka4yeCTBE aJbTEPHATUBBI WHCTUTYTa
JUIEH3UPOBAHUS B PUIIITEPCKOM e TENBHOCTH.

B otnomenuu Pecnybnuku benapych cun-
TaeM HEOOXOIUMBIM OTMETUTBH, UYTO PA3BUTHIO
MHCTUTYTa CaMOPETyJIUPOBAHMS MPENSTCTBYET
OTCYTCTBHE IPABOBOTO PETYIMPOBAHUS JAHHOTO
MHCTUTYTa Ha 3aKoHOnaTenbHOM ypoBHe. Iloma-
raeM npuHsaTHEe 3akoHa «O camMoperyinupyembIx
OpraHM3alysIX», BBIHOCHBIIETOCS Ha O0OIIeCT-
BeHHOe oOcyxaeHue B 2020 1., mMo3BOIUIIO OBI
pa3BUBaTh U BHEAPATH JAAHHBI MEXaHH3M IIpa-
BOBOTO pEryJlIMpOBaHUS B pa3iIU4yHbIe CQepsl
MPEeINPUHAMATEILCKON AESITeIbHOCTH, B YacT-
HOCTH, B c(epy IpaBOBOIO pPEryIHpOBaAHHS
PHUAIITEPCKON e TETbHOCTH.

[Ipoananu3upoBaB OCHOBHBIE MOAXOABI K
MPAKTHKE MPABOBOTO PETYIUPOBAHUS PHUIITEPC-
KOW JIeSITENIbHOCTH, CIEAYeT PE3IOMHUPOBATH, YTO

B HacTosiiee BpeMs B PecmyOnmuke benapych
NOJ/IEp)KUBAETCA UAed aJAMHHHUCTPaTUBHO-IIpa-
BOBOTO TOIXO/a K TPAKTHKE IMPABOBOTO pPETY-
JUPOBaHMUS pPAcCMaTpUBAEMOro BHUAA JESTellb-
HOCTH. Peanuzanmsi Ha3BaHHOTO TMOJXO/A, Kak
BUIUTCS, OTpake€Ha, B MEPBYIO O4Yepeib, B IO-
JIOKEHHUAX HALMOHAJIBHOIO 3aKOHOAATENbCTBA, B
YaCTHOCTH HOpMax, JEHCTBYIOUIET0 3aKoHa
Pecniyonmukun  benapyck ot 14 oktsiops 2022 T
No213-3 «O 1nu1eH3upOBaHUM» U CHEIHaIH-
3UPOBAHHBIX aKTaX 3aKOHO/AATENIbCTBA, periia-
MEHTHPYIOIIHX MPABOBOE PETYIUPOBAHHUE PHUIII-
TEPCKOM JesTeabHOCTH. B cBOIO ouepenb rpax-
JTAHCKO-TIIPABOBOM MOAXOJ HE MOJYYMJI JIOJIAKHO-
TO MPU3HAHUS B NPAKTUKE MPABOBOTO PETYIUPO-
BaHUSl PUAIITEPCKOM AesTenbHOCTH B PecmyOmu-
ke bemapych, BBHIy OTCYTCTBHS B HAIlMOHAJIb-
HOM 3aKOHO/IATEJIbCTBE NPAaBOBOM periiaMeHTa-
LIUY UHCTUTYTA CaMOPETyIUPOBaHUSL.

CIIMCOK UCIIOJIb30BAHHBIX
NCTOYHUKOB

1. bepboenesa, U.I. Jluyensuposanue Kax
HeoOX00UMbLU d1eMeHm 20CYO0apCmMEeHH020 pe-
SYIUPOBAHUS  PUITMOPCKOU  OesmenbHocmu /
HU.I" bepbenesa // Becmnuk PITY. Cepus: Oko-
Homuka. Ynpaenenue. Ilpaso. — 2014. — Nel5. —
C. 158-163.

2. Pyoosuu, HHU. Jluyenzuposanue Kax
CnOcob 20Cy0apCmeenHo2o pe2yiupo8aHus pusi-
mepckou  desmenvrocmu / H.H. Pyooeuu //
Ilpobnemsr npasomeopuecmeéa u npasonpume-
Henus 6 cocyoapcmeax Llenmpanvnou u Bocmou-
nott Eeponvi: co. nayy. cm. / M-60 obpazosa-
Husi Pecn. Benapyce, yupescoenue obpasosanus
«I poOHenckuil eocyoapcmeentvlil yHUgepcumem
um. A. Kynanory. — Munck, 2012. — C. 192—-195.

MMPABOBOM PEXKUM
KOMMEPYECKOM TAIHBI

K.B. bapanoeckaa

bapanosuuckuit zocyoapcmeennwtii yHugepcu-
mem

2. bapanoeuuu, Pecnyonuxa benapyco

3akon PecryOmuku benapyck ot 5 stHBaps
2013 . Ne16-3 «O xommepueckoil TaitHe» (la-
nee — 3aKOoH) OmpeJessieT KOMMEPUECKYH0 Taii-
HY KaK «CBEIEHHUS JI000ro xapakrepa (TEXHH-
YECKOT0, IPOU3BOJICTBEHHOIO, OPTaHNU3aLlMOHHO-
ro, KOMMEpYecKoro, (PMHAHCOBOTO W HMHOTO), B
TOM YHCJIE CEKpPEeThl MPOU3BOJICTBA (HOY-Xay),
COOTBETCTBYIOIIME TPEOOBAHUSAM HACTOSIIETO
3aKoHa, B OTHOILIEHUHU KOTOPBIX YCTAHOBIIEH pe-
JKUM KOMMEpPYECKO# TaitHb» [1].
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Jl1st mostydeHus IpaBOBOM 3alLUThI, CBE/IE-
HUA JIOJDKHBI UMETh KOMMEPUYECKYH0 LIEHHOCTb —
BJIQJICHUE €H0 B HACTOSILMX WM TOTEHLUHAIb-
HBIX OOCTOSITENIbCTBAX IO3BOJIAET JIMILY YBEIH-
YUTh J0XOJl, CHU3UTh 3aTPaThl, COXPAHUTh MO3U-
LUI0 Ha PBIHKE TOBAPOB, PabOT WM YCIYT WIH
MOJIYYUTh JPYrue KOMMEpPUYECKHE IPEeUMYIIEeCT-
Ba. Jlyi1 cyOBEKTOB X0O351iICTBOBAHUS C LIETBIO CO-
XpaHEeHUs OIpeeIeHHON nH(pOopMaluu B TaiiHe,
MOTEHIMaJIbHAsT BbIFOJA MOYKET HOCUTh pPa3jIHy-
HbIIl XapakTep. JTO J1aeT BO3MOXKHOCTb LIUPO-
KOTO HCIIOJIb30BaHUSI MHCTUTYTa KOMMEpUYECKON
TaitHel. KpoMe Toro, kommepueckas LEHHOCTb
uHpOpMAIMKM ONpEIesAeTC UMEHHO HEHU3BECT-
HOCTBIO 3TOM HH(OPMAIIUHN TPETHUM JIUIIAM.

[Tomumo TOrO, 4TOo WHpOpPMAIMS HMEET
KOMMEPYECKYIO LIEHHOCTh, OHa JOJKHA OTBEYaTh
CIEeQYyIOIUM TpeOOBaHUSIM: HE OBITH OOIIeH3-
BECTHOW WJIM JIETKOIOCTYIHOW ISl TPEThbUX JIULL
B paMKax, KOTOpble OOBIYHO CBS3aHBI C ATHM
TUTIOM WHGOpPMAIMK;, HE SBIATHCS OOBEKTaMU
HCKIIFOUUTENBHBIX IIPaB Ha pe3yJIbTaThl MHTEI-
JIEKTyaJIbHOW JI€SITEJIbHOCTH; HE OTHOCUTBCS K
rocyaapcTBeHHbIM cekperam. [locnegnum Ttpe-
OOBaHMEM 3aKOHO/ATENICTBA B IIENISAX MPEIOC-
TaBJICHHUsI CBEICHUSIM IPAaBOBOM OXpaHbl B Ka-
YeCcTBE KOMMEPUECKOW TailHbl SBISETCS YyCTa-
HOBJICHUE YNPABOMOUEHHBIM CYyOBEKTOM pEKU-
Ma KOMMEpPYECKON TalHbl B OTHOLIEHHUH COOT-
BETCTBYIOLLUX CBEICHU.

CrnenoBarenbHO, €clii CyOBEKT o00iamaer
HeHHOW MH(pOpMaIueil 0 TEXHONOTHIAX WIH CY-
IIECTBEHHBIX ACHEKTaX CBOEro OM3Heca, OH MO-
JKeT IpHUJaTh €d CTaTyC KOMMEpPYECKOW TailHbI
[IPU TOCTUKEHUU CIIEYIOUIUX YCIOBHI:

— uHopMalMs HE W3BECTHA HU HIMPOKON
OOIIECTBEHHOCTH, HU SKCIEPTaM COOTBETCTBYIO-
LIEr0 CEKTOpa;

— uHopMaIHs UMEET KOMMEPUYECKYIO 1IeH-
HOCTB;

— CyOBEKT MPEeANpHUHsUT MEphl, YTOOBI CO-
XpaHUTh MHPOPMALMIO B CEKpeTe, Hampumep,
XPaHUT €€ B HAJIeKHOM MeCTe, ITOJIKUCAHO COIIa-
LIEHUE O HepaslIalleHUH CO BCEMH, KTO UMEET
K HH(pOpMAIH TOCTYII.

Kommepueckue cexkpeTsl MOIYT BKJIHOYATH
B ce0si OrpoMHOE KOJIMYECTBO HHGPOpMAIMHU H
HOY-Xay, KOTOpbIE€ HE IOJUIeKaT OXPAaHE WUJIM He
MOTYT OBITh 3allMIICHbl B KaueCTBE KOMMeEp-
YeCcKOM TaiiHbl, Hampumep, UH(POpMaLuUs, KOTO-
pasi cOAEpKUTCA B YUPEOUTENbHBIX JOKYMEH-
Tax HOPUAMYECKOIO JIMLA, a TaKXe BHECEHHas
B EnMHBINA rocynapcCTBEHHBIN pErucTp HOpUIU-
YeCKUX JIUL U HMHIWBUIAYAJIbHBIX MPEANPUHU-
Mmaresneil; nHpopMmaius, KoTopasi COIEP>KUTCS B
JIOKyMEHTaX, JarolluX IpaBO Ha OCYILIECTBIIE-
HUE TPEeIIPUHUMATENIbCKON AEsITeIbHOCTU; WH-
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dbopmarusi, KoTopas sBIseTcS BpaueOHOM, aaBo-
KaTCKOM, OaHKOBCKOM, HAJIOTOBOM WMJIM MHOM OX-
paHsieMOM 3aKOHOM TaliHOH U T.JI.

Wndopmanus, cocTaBisronas KoMmMmepaec-
KyIO TaifHy, MOXKET OBITh CTPAaTeTHYECKON B JT0JI-
TOCPOYHOM MEpCHEKTUBE, HAlpUMEpP, PELENThl
WIM XUMHYECKHE COEIMHEHUs, WU Ha Oojee
KOPOTKUW MEpPUOJ, HalpUMep, pe3yibraTbl Map-
KETHHIOBOI'O MCCJIEIOBaHUs, LIEHA U Jara 3aIryc-
Ka HOBOT'O MPOJYKTA.

B citydae He1omKHOTO MOBEACHUS CYObEKT,
o0naaronMii  KOMMEpPYECKOW TaWHOW, HWMeeT
MPaBO Ha BO3MEIEHUE YOBITKOB U JPyTUE CPel-
CTBa IPaBOBOM 3amuThl. Hampumep, cyn Moxer
3alpeTUTh MCHOJIb30BAaHUE WIIM JajibHEelIee
pasrialnieHue KOMMEPUECKOW TailHbI JIUIIOM, KO-
TOpO€ MPUOOPENO, UCIOIB30BAIO WK Pa3Iiacu-
JI0 KOMMEPYECKYIO TailHy HE3aKOHHBIM 00pa3oM.

Pexxum kommepueckoll TaliHbl — IPABOBBIE,
OpraHU3allMOHHbIE, TEXHUUYECKHUE U MHBIE MEPHI,
NpUHUMaeMble Juia obecrieueHuss KoHpuaeH-
LMAJbHOCTH CBEACHUM, COCTABISIOIINX KOMMEpP-
YeCKyI0 TaifHy (CT. 8 3aKoHa), U BKIIIOYAET B ceO0s
CJIEIYIOLLME MEPBL: OTPAHUUYEHUE JOCTYIIAa K KOM-
Mepyeckor WH(pOpMAIUK; YYET JIUL, MOTYy4YHB-
WUX JOCTyIl K KOMMEpYECKOW TailHe; peryiu-
pOBaHUE OTHOLIEHWH, CBSI3aHHBIX C JIOCTYIIOM
pabOTHHUKOB K KOMMEPYECKOW TaiiHe, Ha OCHOBa-
HUU TPYIOBOTO JOrOBOpa (KOHTpPAKTa), a TaKxkKe
Ha OCHOBAaHMHU 0053aTeNbCTBA O HEpa3MIALICHUH
KOMMEPYECKON TailHbl, JOMOJIHUTENIBHO 3aKIIo-
4aeMoro 1o TpeOOBaHMIO HaHUMATENs ¢ paboT-
HUKOM, TOJYYalOIIUM JOCTYIl K KOMMEpUYECKOH
TailHe; peryJupoOBaHHE OTHOIICHUM, CBS3aHHBIX
C JIOCTYIIOM KOHTPAareHTOB K KOMMEPUECKOM Taii-
HE, Ha OCHOBAaHMH I'PakJIaHCKO-IIPaBOBOI0O J0I0-
BOpa; onpesesieHne padOTHUKOB, OTBETCTBEHHBIX
3a TPHUHITHE Mep M0 O0eCleYeHU0 KOH(UICH-
LMAJbHOCTH CBEACHUH, COCTABISIOIINX KOMMEpP-
YecKyro TaiHy [1].

Crnenyer oOpaTUTh BHUMAHHWE, YTO UCTIOJb-
3yemas B 3akoHE (OPMYIHMPOBKA, OIpeeIso-
masi HeoOXOAUMOCTh TMPHUHITHS COBOKYITHOCTH
Mep 10 YCTAaHOBJICHUIO pPEXUMa KOMMEpPUYECKOH
TalHBI, SBISETCS 00sS3aTEIBLHOM, a 3HAYMT, JOJI-
)KeH OBITh NMPHUMEHEH BECh IMepeueHb Iepednc-
JIEHHBIX JeWcTBUi. [y cpaBHEHHS ciemyeT 00-
paTUTh BHUMAHUE Ha IOJOXKEHUS MOJIEJIBHOIO
3akoHa «O KOMMEpPYECKOH TailHe», MPUHATOIO
23 mapra 20121 mnocraHoBieHueM Mexmap-
JamMeHTCcKoil AccamOiien TrocyaapcTB-y4acTHU-
koB CoapyxecrBa HezaBucumbix locynmapcTs
No38-22 [2]. Ctatesa 12 naHHOTO TOKYMEHTa TaK-
JKe TMpeayCcMaTpuBacT HEOOXOIUMOCTh MPUHSTHUS
oOmamareneM KOMMEpPYECKOW TaWHBI, Iepeyuc-
JIEHHBIX B JAHHOH CTaTbe Mep, U OINPEACIISET, YTO
peXUM KOMMEpPUECKOW TalHbl CUMTAETCs yCTa-




HOBJIEHHbIM MMEHHO C 3TOro MoMeHTa. Bmecte
C TEeM Jajiee MCHOJb3yeTcs cleayromas Gopmy-
JIMPOBKA: «MEPBI N0 OXpaHE KOMMEPUYECKOM Taii-
HbI CYUTAIOTCSI I0CTaTOYHBIMU, €CIIH:

a) UCKITIOYAETCSl JIOCTYNl K KOMMEpPYECKOH
TaiiHe JIr00kIX JIKIl 0e3 cormacus ee 00J1aaaTes;

0) BO3MOXKHOCTh HCIIOJIb30BaHUSI KOMMeEp-
yecKod TaliHbl pabOTHMKAMHM M €€ MpPeroCTaB-
JICHHE KOHTpareHTaMm TapaHTHpyeTcs 0e3 Hapy-
HIEHUS pEeXUMa KOMMEpUYeCKoW TalHbDy (1. 6
cr. 12 [2].

[IpumeHnsiemble Mepbl, CBs3aHHbIE C yCTa-
HOBJIEHMEM pEKMMa KOMMEpPUYECKOW TalHbI, MO-
T'yT OBITh HEOCTATOUYHBIMH. B manHO# cutyarmu
CyOBbEKT XO3SHUCTBOBAHUS JIMIIUTCS BO3MOXKHOC-
TH 3alLUTUTH CBOU MHTEPECHI OT HEMPABOMEPHBIX
JNEUCTBUN Apyrux Juil. B 3ToWl CBsI3U cuuTaem
1esnecooOpa3HbIM BHECTH COOTBETCTBYIOIIUE J10-
MOJIHEHUSI B 3aKOH, 3aKpENHUB KPUTEPHUH J10CTa-
TOYHOCTHU MEp IO OXpaHe KOMMEPUECKOUN TalHBbI.

CIIMCOK UCITIOJIb30OBAHHBIX
NCTOYHUKOB

1. O Kommepueckoii matine [DnexmpoHHbIU
pecypc]: 3axon Pecn. benapycw, 5 sane. 2013 2.,
Nel6-3; ¢ usm. u Oon., eHecenmnviMu 3aKOHOM
Pecn. benapyco 17 uona 2018 2., Nel32-3 //
DOTAJIOH. 3axonooamenvcmeo Pecnyonuku be-
napyce / Hay. yenmp npasosoti unghopm. Pecn.
benapyco. — Munck, 2023.

2. O moodenvhom 3axone «O KomMmepyecKkou
matiney [Onexmponnwiii pecypc]: Ilocmarnos-
nenue Mesxcnapnamenmckoii Accambneu 2ocy-
oapcme-yuacmuuxos Coopyacecmea Heszasucu-
muix Tocyoapcme, 23 noso. 2012 2., Ne 38-22 //
DOTAJIOH. 3axonooamenvcmeo Pecnyonuku be-
napyce / Hay. yenmp npasosoti unghopm. Pech.
benapyco. — Munck, 2023.

ITPABOBOE PEI'YIMPOBAHHUE
JOXOJA B BUJE JTOHATOB

B.U. bnewuk

BUII — Yuueepcumem npasa u coyuaibHo-
UHDOPMAYUOHHBIX MEXHOIO0UTL

2. Munck, Pecnyonuxa benapyco

CoBpemeHHOE LH(POBOE IMPABO MPHUBEIO
K CTPEMHUTEIBHOMY Pa3BUTHIO MH()OPMAIIMOHHO-
TCJIICKOMMYHHKAITUOHHBIX TCXHOHOFI/If/i, 4qTO II0-
CIIy’)KWJIO IPUYMHOM BO3HHUKHOBEHHUS HOBBIX 00-
IECCTBCHHBIX OTHOIIICHUH HOPUANICCKOIO U 3KO-
HOMMYECKOTO XapaKrepa.

Oco0yt0 TOMyJISIpHOCTh Y  (DU3HUECKHX
JHIl HaOMpaeT Co3/aHhe CTPAHUI[ U KAaHAJIOB C
pas3InYHBIM «KOHTEHTOM» (OT aHIJI. content — co-

nepkumoe) Ha minardopmax B cetu MHTepHerT.
Pa3mMenienre Takoro KOHTEHTa BO MHOTHX CIIy-
YasX CBSI3aHO C IMIOJyYEHHUEM OIPeeIEHHOTO
BUJIA JI0XO/Ia HA3bIBAEMOIO «JIOHATOM» (OT aHII.
donate — sxepTBOBaTh, JAPUTH).

A.A. CabuHUH YTBEp)KIaeT, 4TO «B Ka-
YEeCTBE «JOHATa» BHICTyHaeT Oe3BO3Me3[Has Ie-
penada JIEHEeXHBIX CPEICTB OT OJHOTO IOJIb30-
Batens ((PU3UUECKOro JHIla) APYroMy IMOJIb30-
Barento ((pusnueckomy muily) auOO B KauecTBe
OylarogapHOCTH 32 pasMEIIeHHYI0 HWH(opMa-
U0, 00 B LENSIX Pa3BUTHUS U COBEPIICHCTBO-
BaHUS JIeATEIbHOCTH aBTOpa MHTEepHET-KOHTEH-
Ta» [1, c. 61].

M.A. MUpOLIHUK aKLEHTUPYET BHUMaHUE
Ha TOM, YTO «M3HAYAJIBHO «IOHATOM» Ha3bIBAJIH
0COOBIN BHJI KOMIIBIOTEPHOTO HIPOBOTO B3au-
MOJICHCTBHSI UTPOKA U CO3JATeNsl UTPhI, IPHU KO-
TOPOM HUIPOK TOKYMAaeT WIPOBBIE MPHUHAJIEK-
HOCTH 3a peaibHble JeHbI'u. COBpeMeHHas Tpak-
TOBKa TNpedyCMaTpuBaeT Takxke T100pOBOIIbHOE
(¢uHAHCOBOE MOXKEPTBOBAaHHE aBTOPY CTPUMAay
[2, c. 180].

Mpl cuuTaeMm, YTO «IOHATOM» CJEIyeT
MpU3HATH JIEHEKHBIE CPEJCTBA B HATMYHON WIH
Oe3HanuyHON (opme, KOTOpble (PU3NYECKUE -
na (moHarepsl) mepeAaroT M0OpPOBOJILHO M Ha
0e3B0O3ME3THON OCHOBE JPYyroMmy (U3HYECKOMY
iy (610orepy) B COOCTBEHHOCTb, B LIETSX IMOJ-
JIEPKKHU €r0 TBOPUYECKON JAEATEIbHOCTH WJIM UHOU
JESTeIbHOCTH.

Ha ocHoBaHuM mpeyiokeHHOTo orpeee-
HUSL MOXKHO BBIJICIHUTH CIEAYIOUINE MPU3HAKH
«JI0HaTa»: 0€3BO3ME3IHBIN XapaKkTep, T0O0POBOIb-
HOCTb, IPEICTABIsAET COOOW HMYIIECTBO B BH-
JIe JCHEXKHBIX CPEICTB, CIELUATbHBIA CYyObEKT-
HBII cocTaB, ocolasi Ledb UX Mepenadu; nepe-
Jadya MMYyIecTBa B COOCTBEHHOCTb, XapaKTep
TIaTexXa.

[lo Hamemy MHEHMIO, IPUBEAEHHOE OIIpE-
JICJIEHNE YAaCTUYHO COOTBETCTBYET ONpPEACTICHHUIO
JIOTOBOpA JapeHHsi, 0 KOTOPOMY OJIHAa CTOpOHA
(mapurtenb) 0e3BO3ME3HO NepeAaeT WiIh 00s3y-
eTcs TiepelnaTh JPYrol CTopoHe (ogapseMoMmy)
Bellb B COOCTBEHHOCTb, JIMOO HMYIECTBEHHOE
npaBo (TpeboBaHue) K ce0e WM K TPEeTbeMy
Ty, MO0 OCBOOOXKIAEeT WM 00SI3yeTcsl OCBO-
00muTh €€ OT HWMYIIECTBEHHOW O0O0S3aHHOCTH
nepen coboil wiaM mepen TpeTbuM JuuoM (4. 1
cT. 543 I'paxxnanckoro koxekca Pecnybnuku be-
napycs) (nanee — I'K).

B mase 32 'K ykazana otaesibHasi pa3Ho-
BUJHOCTb JIapeHHsi — MoXepTBoBaHue. B coor-
BercTtBUM ¢ 4.1 cT. 553 T'K moxxepTBOBaHMEM
MpU3HaeTCs JapeHue Belld WU MpaBa B 0OIe-
noJjie3HbIX 1ensx. IlokepTBoBaHUS MOTYT Je-
JaTbCs TpaXKJaHaM, OpPraHU3alusIM 37pPaBOOXpa-
HEHUS, YUYpeXJCHUsM 00Opa3oBaHUA, YUpeK.e-
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HUSIM COILIMANILHOTO OOCITY>KMBaHUS, MHBIM aHa-
JIOTUYHBIM OPTaHU3alUsAM, OJaroTBOPUTEIHHBIM,
HAy4YHbIM OpraHuszanusM, (oHIaM, OpraHHu3a-
UM KYJIBTYPbl U HMHBIM OpTaHHU3alisIM, OCY-
HICCTBISIOIUM  KYJIBTYPHYIO — J€STEIbHOCTD,
OOIIECTBEHHBIM, PEIUTHO3HBIM U MHBIM HEKOM-
MEpYECKUM OpraHM3alusM, a Takxke PecmyOnu-
ke benapyce M ee aIMHUHHCTPAaTUBHO-TEPPHUTO-
pUanIbHBIM euHUALaM [3].

Ecnu cpaBHUBaTh «I0HATB) M MOXKEPTBO-
BaHUS, TO €CTh CXOJCTBO CyOBEKTHOTO COCTaBa
(momyyareneM «Japa» MOTYT OBITh TpakaaHe),
HO 3TH KaTEropuu OTIMYAIOTCS IO LEJsM Ipe-
nocraeieHus. He Bo Bcex ciyyasix MOAJIEpK-
Ka TBOPYECKOW JesATENhbHOCTH OJyiorepa, Oymer
UMeTh oOlIenone3nyto 1nens. Hanpumep, B Kom-
MbIOTEpHON ceTh MHTepHeT mMnonb3yercsl MoIy-
JSPHOCTBI0O M TIPUHOCHUT OJjorepaM HeMasbli
JIOXOIl B BHJIE€ «JIOHATOBY» IMOAOOHBIA KOHTEHT:
TpaHCIUPOBAaHUE OJOTepPOM TMPOXOKICHUS Ka-
KOM-T100 KOMITbIOTEPHON MTIPbI, CHA, KOMMEHTH-
pOBaHKE KaKOr0-JIMOO IOy U APYTOE.

Onnako A.A. CaOuHUH YTBEp)KIAeT, YTO
«repenaBasi JICHEXKHbIE CpeACTBa (hU3HUECKO-
My JIMIy 3a pa3MmelleHue HH(OpMAIuu B CETH
Wntepuer, napurenb, omnpenessisi 0OOLIECTBEH-
HYIO TOJIE3HOCTh JI€ATEIbHOCTH aBTopa MHTep-
HET-KOHTEHTA, 10 CYTH, COBEPIUAET IOKEPTBO-
BaHue». TakuMm 00pa3oM, MO MHEHHUIO aBTOpa,
«JIOHAT» B paccMaTpHUBAEMBIX CIIy4asx oOiagaer
BCEMU IMpHU3HAKaMU 0COOO0Tr0 BUJA AAPEHUS — I10-
skepTBoBaHus |1, c. 62]. lns Toro utoObl 4ETKO
YTBEPKAATh, UTO «IOHAT» UMEET OOLIENOIE3HY IO
1Ieb, 3aKOHONIATENbCTBY PecnyOnukn benapych
HEOOXOMMO ONPEICIUTh TOHITHE «OOIIeNo-
Je3H0H 1enn». OOLIEIONIC3HbIMH SBIISIOTCS, Ha-
MpUMep, WHUIMATUBBI B MOAJEPHKKY KYJIBTYPHI,
HCKYCCTBa, COXpPaHEHUE HCTOPUUYECKHUX MaMsT-
HUKOB, IOMOIIb COIHAIBHO-YSI3BUMBIM CIIOSIM
HACEJICHUs, 3allUTa MPUPObI U UHbIE NMOTOOHbIE
WHUIMATUBBI.

«JloHaTB» WMEIOT CBOWCTBEHHBIE TOJBKO
UM NpPU3HAKH, OJHAKO, [0 HAalIEMy MHEHHUIO, Ha
JTAHHOM 3Tarie pa3BUTH UH()OPMALMOHHBIX TEX-
HOJIOTUN HEOOXOIMMOCTH BBIZICNIEHUSI UX Kak
OTJIEJIbHOTO BMJIa JapeHust He umeercs. Bmecre
C TeM cJeayeT NpU3HATh, YTO «OJOTMHI» CTa-
HOBHTCSI BCE OoJiee pacnpoCTpaHEHHBIM BHIOM
JESITEIbHOCTH cpenu HaceneHus PecmyOmuku
benapych. B HEKOTOpBIX ciydasix OH CIOCOOEH
MPUHOCUTH JO0XOJZ, CONOCTaBUMBIA WM JlaxKe
MPEBBIIAIOIINN 10X0 OT TPYAOBOU JeATEINb-
HOCTH.

bnorepckas nestenbHOCTH B OoJbLIeH cTe-
MIEHU SBISICTCS KBa3WUTPYIOBOM, HEXenu oOIie-
MOJIE3HOH (67aroTBOPUTENBHON) AESITETFHOCTHIO,
MO3TOMY BEpPOSITHO B OyaylieM BO3HUKHET TOT-
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pPEOHOCTh B YCTAHOBJICHUU U1l HEE OTIEIBHOTO
HaJIOrOBO-IIPABOBOIO PErYIMPOBAHUS U, COOT-
BETCTBEHHO, B 3aKPEIICHUH B I'PAKJAHCKOM 3a-
KOHOJATENIbCTBE IMOHATHUS «JIOHATa» C UYETKUM
€ro OTIPaHUYEHUEM OT JapeHusi U IOXKEPTBO-
BaHUS.

CIIMCOK UCHIOJIBb3OBAHHBIX
NCTOYHHUKOB

1. Cabunun, A.A. K eonpocy 603modcnoc-
mu noy4enus 00xo0d 8 8uoe NOHCepMmMeEOBaHUs.
COMPYOHUKAMU OP2AHO8 GHYMPEHHUX Oel No-
cpeocmeom  JNEeKMPOHHBIX — Pecypcos — cemu
«Hnumepnemy [Snexmponnwiii pecypc] / A.A. Ca-
ounun // Onexmponnviii xcypnar NB: Aomu-
HUCMpamueHoe npaso u NpaKmuxa aoMUHUCMm-
puposanus. —2021. —Nel. — C. 59—64.

2. Mupownux, M.A. Ocobennocmu  ¢op-
mamos  Humepuem-eewanus  [OnekmpoHHbIl
pecypc] / M.A. Mupownux // Hayunoui scypran
3nax: npobnemmnoe none meouaodOpaz08aHus. —
2019. —Ne4 (34). — C. 179—-184.

3. I pascoancxuii kooexc Pecnyoruxu bena-
pyeo [Onekmpounsiii pecypc]: 16 uona 1999 2.,
No240-3: 6 peo. 3axona om 3 sneaps 2023 e.
No [197-3 — Peowcum docmyna: https://pravo.by. —
Jlama oocmyna: 01.03.2023.

CPABHUTEJIbHbINA AHAJIN3
MPABOBOI'O PEI'YJINPOBAHMUSI
BPEMEHHOI'O IIEPEBOJA PABOTHUKOB
B PECIIYBJIUKE BEJIAPYCh
M POCCHUICKOM ®EJEPALIUU

B.JI. bozoanosuu
Mexncoynapoonwtit ynueepcumem « MHTCO»
2. Munck, Pecnyonuxa benapyco

OnHOM U3 OCHOBHBIX 3aJlady TPYIOBOTO 3a-
KOHOZATeNIbCTBa B COOTBETCTBUU C II. 3 4. 2 Tpy-
JoBoro kojekca Pecnyonuku benapychk (nmanee —
TK Pecnybnuku benapyce) siBisieTcst ycTaHOBIIe-
HUE U 3alllMTa B3aUMHBIX NPaB U 00sS3aHHOCTEH
paboTHUKOB U HaHuMatened. ObecrnedeHue pe-
HIEHHUS ATOM 3a/1a4ud BO3JIaraeTcsi Ha HOPMOTBOP-
YeCKHE TOCYIapCTBEHHbIE OpraHbl, KOTOpbIE JIeH-
CTBYIOT TIOCPEICTBOM W3JaHUSI HOPMATHBHBIX
MIPABOBBIX AKTOB, PETYIUPYIOMIMX TPYIOBBIE OT-
HOILEHUS MeX/1y paOOTHUKAMH M HAHUMATEISIMH.

Hopwmer TK Pecnyonuku benapyces o Bpe-
MEHHBIX MIEPEBOIaX OBLIH CYIIECTBEHHO CKOPPEK-
TUPOBaHBl U JOMOJIHEHBI 3akoHOM PecmyOnuku
benapycs ot 18 uronst 2019 . Ne219-3 «O06 wus-
MEHEHHH 3aKOHOBY, KOTOPBIH BCTYIUII B CHITY




28 suBapst 2020 . B woBoii ct. 32! TK Pecny6-
KK benapych ObUTH KOHCOJHIUPOBAHBI CITydau
BPEMEHHOT0 nepeBosa paboTHuka. Takum obOpa-
30M, HAaHMMAaTeJIb UMEET MPAaBO BPEMEHHO Tepe-
BECTH PaOOTHHKA Ha JPYTyIO paboTy, B TOM YHCIIE
B JIDYT'YI0 MECTHOCTH, & TaKXKe K JAPYTrOMy HaHH-
MareNio B Ciydasx: 1) MMCBMEHHOTO COTIAcHs
paboTHUKA HA CPOK J0 6 MECSIEeB B TEUCHHUE Ka-
JISHJAPHOTO TO/1a; 2) TPOU3BOJCTBEHHON HEOO0X0-
numocty (cT. 33); 3) mpocrost (cT. 34).

B cr. 32! TK Pecny6nuku benapycs mpey-
CMOTpPEH TOpPSIOK BpeMeHHOro mepeBona. OH
OCYIIECTBIISIETCSl TPUKA30M HAHUMATEIs, TPH
YCJIOBUM IMHUCHBMEHHOTO coTiacusi paboTHUKA. 3a-
KOHOJIATEJILCTBOM HE yCTaHOBJIEHA (hopMa MUCH-
MEHHOTO comiacusi pabOTHHKA, OJHAKO HaHU-
Mare0 PEKOMEH/IYeTCsl B MUCHbMEHHOW (opme
HaMpaBUTh PAOOTHUKY TPEIIOKEHUE O BPEMEH-
HOM TIEPEBOJIC C yKa3aHHEM IMPHUYHH IEPEeBOJa,
yCIOBHI pabOThI, CpPOKa IEpPeBO/a, MPH ITOM
pabOTHUK JOKEH COOCTBEHHOPYYHO HAIKCATh,
COIIaCeH JIM OH Ha BPEMEHHBIH MEPEeBOJ IO
NPETIOKEHHBIM YCIIOBUSIM win HetT. [lpu ocy-
IICCTBIICHUM BPEMEHHOTO IMEpeBOJa, Tpeay-
cmorpennoro cr.32' TK Pecnyonuku Bemapycs,
3amuch 00 9TOM B TPYIOBOW KHW)KKE PaOOTHHKA
HE BHOCHUTCHL.

Omnara Tpyna npu BpEMEHHOM NEPEBOJE
mo ct. 32! TK PecnyOnuku Bemapych mpousBo-
JUTCS TI0 BBIMOJTHIEMON paboTe, HO HE MOXET
OBITh HMXE CpEeTHEro 3apaboTKa MO MPEKHEMY
Mecty paboTsi (cT. 68 TK Peciyonuku benapycs).
BaxxHbIM SIBJISIETCSl U TOT (aKT, YTO TIPU MEPEBO-
ne o ct. 32! TK Pecnybnuku Bemapych 06s3a-
TEJIHO JIOJDKHA OBITh MpeBApUTEIbHAS JOTOBO-
PEHHOCTh MEXAYy HaHUMATEISIMH (TIOCTOSHHBIM
Y BpeMEeHHBIM). Takue OTHOIIEHUS TOJIKHBI ObITH
YPEeryJaupOBaHbl JOTOBOPOM MEXIy HaHUMAre-
asimu. U3 mpasun cr. 32! TK Pecny6nuku be-
JapyCch OCTAETCs HESCHBIM, YTO 3TO 3a JOTOBOP
U K KAKOMY THITY ¥ BUJIy TPaKIaHCKO-TIPABOBOTO
JIOTOBOpA €ro CJICyeT OTHECTH.

Hamomuum, 4To mnepeBoj — ciloXHas u
MHOTOTpaHHAsi TPaBOBasi KaTEropus, KOTOpas
SIBJISICTCSI, OTHOW W3 CaMbIX PacHpOCTPAHEHHBIX
BUJIOB M3MEHEHHS TPYJIOBOTO JoroBopa. Jleraib-
HOE ONpe/IeIICHuEe TepeBoJa HaxomuTcs B 4. |
ct. 30 TK Pecniyonmuku benapycs [1, c. 46].

[lepeBosOoM mpuU3HAETCs MOPYYCHUE HAHU-
MareyneM pabOTHUKY padoThl MO APYroil KBaH-
(ukanyu, JOJDKHOCTH chykamiero (mpodeccuu
pabouyero) (3a MCKIIFOUEHUEM U3MEHEHHS B COOT-
BETCTBHU C 3aKOHOJATEIIbCTBOM HaWMECHOBAHHMS
JIOJDKHOCTH chyskaiero (nmpodeccun pabodero))
M0 CPAaBHEHUIO C OOYCIIOBJICHHBIMH B TPYJOBOM
JIOTOBOPE, a TAKXKE MOpyUYeHHE PadoThl y JAPYroro
Hauumarenst (ct. 32') mubo B APyroil MECTHOCTH
(32 HCKITIOYEHHEM CITYKeOHOM KOMaHIHUPOBKH).

Jnst pasrpaHuyeHus] NpeKHEH W HOBOU
TpymoBOW (YHKIMH CJeayeT oOpamarbcs K
JOJDKHOCTHBIM U pabO4YUM MHCTPYKLHMSAM, KBaJIU-
¢uxannonnsiM cnpaBouHukam (ETKC, EKCT),
npodeccuoHaIbHBIM cTanaapraM. Ilox n3meHe-
HUEM npodeccuu, JOKHOCTH ITOHUMAKOTCS CITy-
Yau, KOrJa MEHSETCs HE TOJIbKO WX HAaUMEHOBa-
HHE, HO M KPYT TPYAOBBIX 00513aHHOCTEH, 00y CIIOB-
JIEHHBIX TPYZIOBBIM AoroBopoM [2, c. 100—101].

Uro kacaercs Poccniickoit denepannu, TO
®enepanbHblif 3ak0H «O BHECEHUU U3MEHEHUH B
Tpynosoii kogekc Poccuiickoit denepanuu, npu-
3HAHWW HE JEWCTBYIOIIMMU Ha TeppuTtopun Poc-
cuiickoit dexepani HEKOTOPBIX HOPMATHBHBIX
npaBoBbiX akToB CCCP u yrparuBIIIMU CHITY
HEKOTOPBIX 3aKOHOJATEIbHBIX aKTOB (I1OJIOKEHHI
3aKOHO/ATENbHBIX akToB) Poccwuiickoit denepa-
un» oT 30.06.2006 1. Ne90-D3 TpynoBoii KoAeKc
Poccuiickoit ®enepanun (nanee — TK PD) Obun
JIOIIOJIHEH CT. 72.2.

B nmanHOll crarhe, mpexycMaTpUBaeTC
BO3MOYKHOCTh BPEMEHHOI'O NepeBO/ia Ha JIPYTYIO
paboTy HO COIVIALLICHHIO CTOPOH TPYIOBOTO JO-
roopa (4. 1 ct. 72.2 TK P®) u no uHUIIMATHBE
pabotonarens 6e3 coriacus pabOTHHKA B CIy-
yasX, NPEeAyCMOTPEHHBIX 3aKOHOM, a HMMEHHO:
KaTacTpo(bl MPUPOTHOTO MM TEXHOTCHHOTO Xa-
pakTepa, MPOW3BOACTBEHHBIC aBapuu, HECYACT-
HBII Cy4dail Ha MPOU3BOJCTBE, MMOXKApP, HABOIHE-
HUE, TOJIOf, 3EeMJIETPSICEeHHE, SIUAEMUU WIH
AMHU300THH U JIFOObIE MCKIIOUUTENBHEBIE CIydaw,
CTaBSIIME MOJ YIpo3y *XU3Hb WJIM HOpPMaJIbHbIE
YCIJIOBHUSI BCETO HACENIEHUS! MJIU €ro 4YacTH; Ipo-
CTOS, MOJA KOTOPHIM IIOHMMAETCS BpPEMEHHAs
NPUOCTAHOBKA PabOTHI MO MPHUYUHAM SKOHOMH-
YECKOT0, TEXHOJIOTMYECKOTO, TEXHUUYECKOTO WIIH
OpraHM3allMOHHOTO XapakTepa, a TakXke B CIIy-
Yyae MpPOM3BOACTBEHHOM HEOOXOAMMOCTH, IIpe-
JOTBpAIICHUSI YHUUYTOKCHUS WM TIOPYU HMY-
IIECTBA, 3aMEILEHUE BPEMEHHO OTCYTCTBYIOLIE-
ro paboTHHMKA, €CJIM OHU BbI3BaHbI Upe3BbIUaii-
HBIMH 00CTOSATEILCTBAMHU.

Ucxonst uz 4. 2. u 3 ct. 72.2 TK P® cneny-
€T, YTO 3aKOHOJaTeh HE YCTaHABIMBACT HCYEp-
IBIBAIOILETO MEPEYHsl TAKUX OCHOBAaHUM, OJHA-
KO YETKO OMpe/eNsieT UX XapakTep — 3TO BCeraa
HCKJIIOUUTENBHBIE ClTydau. BpeMeHHBIN nepeBos
Ha JIpyryr padoTy, MpeaycCMOTPEeHHbIN 4.2 u 3
ct. 72.2 TK P®, ocymectBusercs pabortoaare-
nem 6e3 cormacusi pabOTHHKA Ha CPOK IO OAHOTO
MecsIa y Toro xe padoronarens. OIHaKO YHCIO
TaKMX IEPEeBOJAOB 3aKOHOJIATEILHO HE OrPaHU-
YEHO U 3aBHCUT OT BO3HUKHOBEHHS HAa3BaHHBIX
oOcrosiTenbeTB. [lpu 3TOM paboTHHK HE BIpaBe
OTKa3aThCsl OT TAKOTO repesoa [3, c. 3]. Jlanubrit
NIEPEBO/I HAIIOMUHAET BPEMEHHBIH MEPEeBOA B
clly4ae TPOU3BOJICTBEHHOW HEOOXOAMMOCTH,
yperymupoBanHbiii B cT. 33 TK Pecmybnuku
benapycs.
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[TonBoas UTOI, MOKHO OTMETUTh, YTO OC-
HOBAaHMSMH K BPEMEHHOMY INepeBONy paOOTHU-
Ka M BpeMs BPEMEHHOTo mepeBoja (0 OIHOTO
Mecsla) SBISIFOTCS CXOKHMHM JUIsL JBYX CTpaH,
TaK)Ke orulara Tpyaa paOOTHUKA MPOU3BOIUTCS
HE HWXe cpenHero 3apaborka. Ho, kpome cxo-
JKeCTel JBYX CTaTell, CYIIECTBYIOT TaKXe U pa3-
JINYMS, @ UMEHHO: 110 COINIAIIEHUI0 CTOPOH Bpe-
MeHHbIH niepeBog o TK P® moxer ayurbest 10
onHoro roga, a B TK Pecnybnuku benapyce Ha
CpPOK 10 6 MecsleB, €ClIM MHOE HE NPeayCMOT-
peHo 3akoHOM. OTIIMYUTENBHON YEePTOH SIBISIETCS
u 1o, uto TK P® He perynupyer nopsiiok 10CTu-
JKEHHUsI COIIacHsi O BPEMEHHOM IEPEBOJE MEXKIY
paboTonareneM M pabOTHUKOM, B TO BpPEeMs Kak
B cT. 32! TK PecnyOnuku Bemapyces Gonee ne-
TQJIbHO YPErylIMpOBaH MOPAJIOK JEHCTBUSA Kak
paborauka, Tak u Hanumarens. Kak cr. 33 TK
PecnyOnuku benapycs, Tak u 4. 3 ct. 72.2 TK PO
JIOIyCKalOT BPEMEHHBIN 1epeBo/ sl 3aMeILEHuUs
BPEMEHHO OTCYTCTBYIOILIET0 pabOTHUKA Ha CPOK
He Oosiee OJHOTO Mecsila B TEUCHHE KaJleHAap-
HOTO roja.

CnenoBarensHo, B TK Pecnybnuku bena-
pycb u TK P® no Bonmpocam npaBoBOTO peryiu-
pOBaHUsl BPEMEHHBIX MEPEBOAOB €CTh CXOJICTBA,
HO OHHU HE€ SBJISIIOTCA WAEHTHUYHbIMU. Paccmort-
peHHble B Te3ucax HoBoBBeleHus B TK ykazan-
HbIX CTpaH pacIIMpPUIM BO3MOXKHOCTH HaHUMa-
Tened W pabortomarenell 1Mo BPEMEHHBIM Tiepe-
BOJIaM pabOTHHUKOB.
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MNPOBJEMBI PEAJIN3ALIUN
ITPAB PABOTHHUKA

B.JI. bopenkosa, C.B. 3aiiyesa

BUII — Yuueepcumem npaea u couyuaibHo-
ungopmayuonnvlx mexuonozuii, Mozunesckuii
dunuan

2. Mozunes, Pecnyonuka benapyce

OGecrieuenue mpaB U CBOOO] YEIOBEKA SIB-
JseTcsl BBICHIEH 1Lenbio rocynapcrsa. [lpaBo Ha
3amuTy 3akperieHo B ctT. 22 Koncrtutynuu Pec-
nyonuku benapycs: «Bce umeror npaBo 0e3 Bes-
KO NUCKPpUMUHAIIMM Ha PAaBHYIO 3aIIUTy TPaB
Y 3aKOHHBIX MHTepecoB».TpymnoBoii komekc Pec-
nyomuku benapyce (nanee — TK) ycranaBnuBa-
€T IIPaBO Ha 3aLUTYy YKOHOMHYECKHUX U COLIUAJIb-
HBIX MpPaB M MHTEPECOB, CYACOHYIO0 M HHYIO 3a-
LIUTY MPaB.

B ropuauueckoil nureparype CylIeCTBYET
TaKoe MOHATHE, KaK «CaMO3allluTay MpaB padoT-
HUKOM — CaMOCTOSITEJIbHbIE 3aKOHHBIE JEHCTBHS
paboTHHKA 1O 3alUTe CBOUX TPYAOBBIX MpaB 6e3
oOparteHust WM BMECTe ¢ o0OpaiieHueM B opra-
HBI, pa3peliaroime TpyIoBbeie cropsl [3, c. 180].
TpynoBoe 3aKOHOAATENHCTBO MPENOCTABISACT pa-
OOTHMKaM BO3MOXXHOCTb 3alllUThl CBOUX IIPaB
MyTEM IOJIauM 3asBJICHUS B KOMUCCHIO IO TPYIO-
BBIM criopaM (00si3aTeNbHBIN MMEePBUYHBIN OpraH
MO0 PAacCMOTPEHHUIO TPYAOBBIX CIIOPOB), JHOO B
cya. OHaKo Ha IMPAKTHKE BO3HUKAET MHOMKECT-
BO MpoOJieM B CBA3M C HEIOCTaTOYHOW MpaBo-
BOM periiaMeHTalMel OT/AENbHBIX HOPM 3aKOHO-
JIaTeIbCTBA.

B nepByto ouepennr xoTenoch Ob1 00paTuTh
BHUMAaHHE Ha TO, YTO JIEHCTBUS pabOTHHKA MO-
ryT OBITb HEBEPHO pPACLEHEHbl HAaHUMATEJIeM U
OpraHoOM, pPacCMaTPUBAIONIUM TPYIOBOW CIIOP,
KaK JUCUUIUIMHAPHBIA MPOCTYNOK, YTO BIEYET
3a co0Oif HempaBOMEpHOE HAJOKEHHE IUCIUII-
JUHApHOIO B3bICKaHMs. Tak, Hampumep, rpax-
nanka K., maBHbIil Oyxranrep, Obljia HE3aKOHHO
IIPUBJIEYEHA K JHUCLUUIUIMHAPONH OTBETCTBEHHOC-
TH B BHJIE BBITOBOpPA 32 HEHAJUIEXkAIEE BBINOJI-
HEHHE OOS3aHHOCTHU TIO 3aKJIIOYSHHIO JIOTOBOPOB
HaliMa, BO3JIOKEHHOH pacnopshKeHHEM Ipesce-
narenst Y-ckoro ceibckoro wucrmosnkoma. Perie-
HUEM CyJa B HCKE 00 OTMEHE AWCIHILIHHAp-
HOTO B3bICKAHUS OBLIO OTKa3aHO, MOCKOJBKY B
JIOJPKHOCTHOM MHCTPYKIIMM YKa3aHO, YTO B CBOEH
JESTENIbHOCTH OyXranrep pyKOBOACTBYETCS pac-
MOPSOKCHUSMH M yKa3aHUSIMU TIpeceaaress uc-
nojikoma, ogHako CyneOHOM KoJlerHe mo rpax-
JAHCKUM JeflaM ObUIO OTMEHEHO pellleHue Cyna,
T.K. OOS3aHHOCTb IO 3aKJIIOYEHHIO JIOTOBOPOB
HaliMa BBIXOJUT 3a IMpeneibl NpogecCUOHaATb-
HOW JeSTeIbHOCTH IJIaBHOTO OyXrasirepa.




Taxke HepeaKO BO3HUKAIOT CHTyallud He-
3aKOHHOTO YyBOJIbHEHHs paboTHuKa. Tak, perie-
HueM cyna Inycckoro pailoHa rpaxnaHuHy P.
ObUIO OTKa3aHO B HMCKE O BOCCTAaHOBJICHHHM Ha
paboTe, yBOJIEHHOTO 3a MPOTYyJ, a Takxke ObUIO
OTKa3aHO BO B3BICKAHUU CPEIHEro 3apaboTKa 3a
BpeMs BBIHYKICHHOTO mporyna. OnpeneneHuemM
CyneOHOW KOJUIETUH TIO TPaXIAHCKUM JieJam
MoruneBckoro 001acTHOTO Cyla yKa3aHHOE pe-
nieHne orMeHeHo. Ha ocHoBaHuMU McCclienoBaH-
HBIX B Cy/Ie MaTe€pHaJIoB jesia ObLI0 yCTaHOBIICHO,
YTO MCTEI] OTCYTCTBOBaJ Ha paboTe 0e3 yBaKu-
TEJIbHBIX MPUYMH MEHEE TPEX YacoB, a B OCTAJIb-
HOE BpeMsi BBINOJHSJI CBOU TPYIAOBBIE OO0s3aH-
HOCTH, B CBSI3M C U€M HAHHMMATelb HE UMeJl mpa-
Ba pacToprarb ¢ HUM JOTOBOP IO JAaHHOMY OCHO-
BaHUIO. BBIJIO BBIHECEHO HOBOE pelIeHHE, KOTO-
pBIM TpeOOBaHMS UCTIA ObLTN YIOBIETBOPEHBI.

[ToMHMO 3TOTO BO3HMKAIOT CUTYallHH, KOT-
Ja paOOTHUK HE MOXET Oe3 MpOMeIJIeHUs 3a-
IIUTUTH CBOM TIpaBa, HApuMep, MpH 3aJEpiKKe
BbIJaun 3apaboTHOM TuIaTel. TpeOoBaHUE O pac-
YeTe MOXKET OBITh BBIPAKEHO KaK YCTHO, TaK H
MUCBMEHHO. 3ajiepkKa pacyera ¢ pabOTHUKOM
HE J0MyCKAaeTCs HU M0 KaKUM MPUYMHAM, OJHAKO
HaHUMAaTEeIM He Bcerna uayT HaecTpeuy. O naH-
HOM HapylIeHUH paOOTHUK BIIpaBe COOOIIUTH B
TeppUTOpHANIbHOE ympaBieHue Jlemapramenta
rocyJapCcTBEHHOM MHCHEKUHMH Tpyra MuHucrep-
CTBa TpyJa U COLMAIILHOMN 3ammThl PecmyOnmmuku
benapych, pacnonoxkeHHOE B Mpeaenax Tou aj-
MUHUCTPATUBHO-TEPPUTOPUATILHON €IUHUIIBI, HA
TEPPUTOPUM KOTOPOM BO3HHUK JAHHBIM BOIPOC,
1160 00paTUTHCS C UCKOBBIM 3asiBIEHUEM B CYI
M0 MECTY PErucTpalyy OpraHu3aluu, 4To 3aTs-
TMBAeT MPOLECC BOCCTAHOBJICHUS HAPYIICHHOTO
npasa.

Taxke K HapylleHUIO MpaB pabOTHHUKA
MOYKHO OTHECTH TaKOil ()eHOMEH, KaK 3JI0yMOT-
pebienne nmpaBoM HaHumateneM. Jluckyccus mo
ATOMY BONPOCY BeAETCs JaBHO, MHEHHMS IO JIaH-
HOU TpoOiieMe MOXKHO KJIacCH(HUIIUPOBATH 10
TPEM OCHOBHBIM TeOpHsM. B cooTBeTcTBHM C
NepBOM 350ynoTpedieHne MpaBoM — HENpaBo-
MepHble JielicTBUs HaHumaress. [IpuBep:keHLbl
BTOPOW CYHUTAIOT, YTO 3JI0yNOTpeOieHue mpea-
CTaBsieT Cco0OW TMPaBOMEPHYIO peasln3aluio
HOpM IIpaBa B MPOTUBOPEUHMH C MX HazHAYCHHEM
u uensimu. TpeTbs Teopust 370ynoTpediacHHue
MPaBOM HE OTHOCUT HU K IPaBOMEpPHBIM JEUCT-
BUSIM, HH K IIPaBOHApyILIEHUsM |5, c. 62].

Haubonee wacTeiMu ciay4asiMu 3J0YyTIOT-
pebieHnst MpaBOM HAHHUMATeNleM SIBIISIOTCS BCS-
KOTO poja JIUCKPUMHHALMK pabOTHUKA TMpH
npueMe Ha paboTy: MO MOJIOBOMY IPU3HAKY, CTa-
Ky paboTel, BozpacTy. OTMETHM, YTO B COOT-
BercTBUM co cT. 14 TK auckpumunanus, T.e. or-

paHHYEHHE B TPYAOBBIX IpaBaX WIHM IOIyde-
HUE KaKUX-JMOO PEUMYIIECTB B CBSI3U C 00CTO-
ATEIbCTBAMU, HE CBS3aHHBIMU C JICJOBBIMU Ka-
YecTBaMU U HE OOYCIIOBJICHHBIMU CIIEHU(PHKOMI
TPYIAOBOH (D)YHKIIMU pabOTHHUKA, 3aMperaeTcs.

OOBIYHO B TaKUX CUTyallUsIX HaHHMMare-
JH CTapaloTCsl «IIPAaBOMEPHO» OTKa3aTh JIMIAM B
npueMe Ha paboTy MO YBKUTEIbHOW, MO HX
MHEHUIO, IPUYUHE, HAIPHMED, B CBSA3U C HECOOT-
BETCTBYIOILMMHU JOJDKHOCTU JIEJIOBBIMH KadyecT-
BaM{ TIIPETEHJEHTAa Ha OINpPEAETICHHYIO OJK-
HOCTh. OJJTHAKO XOTh HAHUMATEJIH U OTHOCST JIaH-
HBIE PEHIeHHs K NPaBOMEPHBIM, UMM BCE-TaKH
COBepIIaeTcs 370ynoTpeOIeHIE TPAaBOM.

Takum 00pa3oM, OCHOBHBIM MEXaHH3MOM
3aIIUTHI 1IpaB pPaOOTHHUKOB SIBISIETCS WX 3ally-
Ta TrocylapcTBEHHBbIMH opraHamu. OnHako, Ha
B3IVIAJ] aBTOPA, COBEPLICHCTBOBAHHE IMPABOBOTO
pEerynupoBaHMsS CaMO3aIIUTHl TPYAOBBIX IPaB
IPEOCTaBUT MHOXKECTBO MPEUMYIIECTB: Olepa-
THUBHOE Pa3pelieHue TPYIOBHIX CIOPOB, IKOHOM-
HOCTh BOCCTAHOBJICHUSI HApYyIICHHBIX TPYIOBBIX
IpaB, pa3rpy3Ka CyIOB OT JeJl, KOTOPbIe BO3MOXK-
HO pemuTh Oojiee MPOCTHIM IMyTeM Oe3 MpoBe-
JeHus cyeOHOro pa3oupaTenbCTBa U MpoLecca.
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V3BEUIEHUE YYACTHHUKOB
T'PAJKIAHCKOT'O Y XO3AMCTBEHHOT'O
CYIOITPOU3BOJICTBA NOCPEJCTBOM
COBPEMEHHBIX FHOOPMAIIMOHHBIX
TEXHOJOT'MIl: JOCTOMHCTBA
W HEJOCTATKH

A.U. Bopywko

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAUUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

B coorBerctBUM ¢ m1. 16 I'paxaaHckoro
MpoIrieccyanbHor0 Kojekca Pecmybnuku bena-
pych [1] (manee — I'TIK) u m1. 13 Xo03s11iCTBEHHOTO
MpoIrieccyanbHor0 Kojekca Pecmybnuku bena-
pych [2] (manee — XITIK) onHo# u3 rapanTuii pea-
JU3alUU TpaBa IpaKJIaH Ha CylAeOHYIO 3aIIUTy
SIBJISIETCSI CBOEBPEMEHHOE W HaJJIeXkallee H3Be-
HICHUE JIUI], YYacTBYIOUIMX B JieJe, O BpEMEHHU
U MecTe cynebHoro 3acenanus. M3Bemenue cuu-
TaeTcs HaJJIeKalluM, eciau (akT OTIpaBKU M
Bpy4YeHHsI CyaeOHOro M3BELICHHs ajpecary ObLT
3aukcupoBad. B nanHON mpouemaype IiaBHOM
3ajaueil SABJsIeTCSl UMEHHO yCTaHOBJIEHUE (pakTa
MOJyYeHUs JIMIIOM, yYacTBYIOIIUM B JeJie, WH-
dopmal 0 CKOpoM cyAeOHOM 3aceqaHHH, IMO-
CKOJIbKY Ha IPAaKTHUKE BBU]Y UCIIOIb30BaHUs Tpa-
JUIIMOHHOM (DOPMBI W3BELLIEHUS 3aTPYIHUTEIBHO
ONpeAenuTh, OBbUI JM HaJyIekKalle YBEIOMJICH
YYaCTHHUK CYAOIPOU3BOICTBA O MPEACTOSAILEM CY-
JIeOHOM 3aceJaHUH WX K€ OH HAMEPEHHO YKJIO-
HSUJICSL OT BpyuYeHUs H3BelleHus. BrocnenctBumn
Takasg mpobjiemMa MOXXET MPUBECTU K 3aTsIruBa-
HUIO cyaieOHoro nporecca [3, c. 5].

TpaauLIMOHHBIM CHOCOOOM  OIOBEIICHHUS
BBICTyIIa€T HAlpaBJICHWE MHUCHbMEHHBIX H3Belle-
HUH 10 aJipecy MecTa MPOKUBAHUS IpakJaH, KO-
TOPOE CONPSIKEHO C ONpPENEIEHHBIMU U3IEPKKa-
MU JJI5l CTOPOH.

Hapsiny ¢ TpaauunoHHBIMU CIOCOOaMHU 13-
BEUICHHs YYACTHUKOB TI'PaKJIaHCKOTO U XO3UCT-
BeHHOTO cynonpous3BoacTBa B cT. 143 TTIK wu
ct. 140 XIIK npeaycMOTpeHbl AJIEKTPOHHBIE CIIO-
coObl M3BEILIEHUS O BPEMEHH U MecTe CyaeOHO-
IO 3acel]aHus, COBEPILIEHHWU NPOLECCyalbHbIX
JEHUCTBUM, OTHUMHU U3 KOTOPBIX SIBJISIOTCS AJIEKT-
ponHas mouta 1 CMC-coobmienue. Yka3aHHbIe
CcrocoObl W3BEILEHUS HampaBiIeHbl Ha COBEp-
IIEHCTBOBAaHME CHCTEMBI OMOBELIECHUS M COKpa-
HIEHHE CJIy4aeB HEHaJIeKallero W3BELICHHs
JIUII, yYaCTBYIOLIUX B JIEJIE.

[lon wu3BemIeHHEM TIOCPEACTBOM JJIEKT-
POHHOHM TMOYTHl TMOHMMAETCS TepeAaya JIHILY,
Y4acTBYIOIIEMY B CYyAOIPOU3BOACTBE, COOOIIE-
HUsl ¢ uHpOpMaIeil 0 BpeMeHH U MeCTe IpoBe-
JIeHUs] Cy1eOHOTrO 3aceqaHusl AIIEKTPOHHBIM ITy-
TEM B JJIEKTPOHHON (popMe IpU HAIUYUH Y HETO
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TEXHUYECKUX U CETeBhIX cpencTB. M3Bemenue
JAHHBIM CIIOCOOOM JIOMMYCTUMO TOJIBKO Ha 100pO-
BOJILHOM OCHOBE, MHBIMU CIIOBAMH, C COIJIACHS
7M1, KOTOpoMy OHO TpenHaszHadeHo. Cornacue
BbIpaxkaeTcsi B popMe paclucCKH, B KOTOPOH yKa-
3bIBAa€TCs aApec MEKTPOoHHOU nouThl [4]. OnHa-
KO M3BEIICHUE YYaCTHUKOB CYIONPOU3BOICTBA C
MOMOIIBIO ANIEKTPOHHOM MOYTHI MMEET Kak Io-
JIOXKHUTETbHBIC, TAK U OTPHUILATEIIbHBIE CTOPOHBI.
JlocToMHCTBAaMHU 3TOr0 CII0CO0A M3BEILCHMS SB-
JISFOTCSL BO3MOKHOCTh HEOAHOKPATHOTO MPOCMO-
Tpa Cy1leOHOTr0O U3BELICHUS aIpecaToM, JeHIeBU3-
Ha OTIIPABKU COOOIIEHHUsS, a TAaKKe MPOCTOTa B
WCIIOJIb30BAHUM CTOPOHAMH JTAHHOU TPOIIETypHI.
B T0 e Bpems mpu BCeX CBOMX MPEUMYILECTBAX
OTIIpaBKa HM3BELICHHUS TOCPEACTBOM DJIEKTPOH-
HOM MOYTHI UMEET Psil HEJOCTATKOB. Bo-TiepBhIX,
MO MpUYUHE OOJBIIOrO MOTOKA MOJy4aeMbIX Ha
AIIEKTPOHHYIO MOUTY COOOIIEHUH, apecaT MOKET
MPOMYCTUTh CyaeOHOe u3BelieHue. Bo-BTopbIx,
U3BEIICHNE MOXKET aBTOMAaTUYECKU IOMacTh B
nanky «Cnam», 4TO HEraTMBHO OTpA3UTCA Ha
YBEIOMIIEHUH aj[pecara O BPEMEHH H MECTe Cy-
nebHoro 3aceqaHus. B-TpeTbux, HENlb3sl UCKITIO-
YaTh BEPOSTHOCTH OTCYTCTBHSI Y HEKOTOPBIX
rpaXKaaH JOCTyNa K TEXHUYECKUM YCTPOHCTBAM
WM TI00aNbHOM KoMIblOTepHON cetu MHTep-
HeT. B-ueTBepThIX, IMEET MECTO PUCK MPOYTCHUS
W3BELICHUS] TPETHUM JIMLOM, a HE aJpecaroMm
[5, c. 16].

CrnenytouM crnocoOoM cyaeOHOro Hu3Be-
HIEHUS C HCIOJIb30BaHUEM HH(POPMALIMOHHBIX
texHonorui spisgercs CMC-cooOmenne. Jlan-
HBI CMOCOO W3BEIICHUS TaKXkKe CTPOHUTCS Ha
T00pOBONIbHBIX Hadajax. PDakT coriacusi Jula
odopMIIsieTcs paciucKoi, B KOTOPOH yKasbIBa-
ercs Homep Tenedona. Buenpenne CMC-co006-
HIEHUH B MPAKTHKY pabOTHI Cy/IOB BBISBUJIO CY-
IIECTBEHHbIE MPEUMYIIECTBA KakK JJs CaMOro
cyZa, TaK M JJIsl YYaCTHUKOB CYIONPOHU3BOJCTBA.
Hanpanenue cyneOHOro M3BELICHUS MOCPECT-
BoM CMC-coo0mieHnid pe/noiaracT 3KOHOMHIO
BPEMEHM ammnapara cylda MU OIUIaThl IOYTOBBIX
YCIIyT, CHMKEHHE PACXOJ0B Ha IEYATHYIO IpPO-
nykiuro. Teket u3BenieHus (GopMupyeTcsi aBTo-
MaTUYECKH, a €ro OTIpaBKa MPOHMCXOIUT MTHO-
BeHHO Ha TenedoH azapecara. [IpeumyiiecTBo
JUISL YYaCTHUKOB IPOLIECCa COCTOUT B yI0OCTBE
MPOLEAYPHI, TOCKOIBbKY BCs MHPOpMALUI O Bpe-
MEHU U MecTe CyAeOHOro 3acedaHus XpaHHUTCS
y HuX B tenedone. HemocrarkoM JaHHOTO CHO-
coba siBisieTcst TOT (haKT, 4To JIMIO, YKa3aB B pac-
MMCKe JEHCTBYIOMIMN HOMep TenedoHa, MOXKET
B JaJbHEUIIEM €ro W3MEHUTh, HAMEPEHHO YyKa-
3aTh HEBEPHBIN HOMEp, JINOO OMUOUTHCS TPHU €T0
HanucaHuu [4].

Takum o00pa3om, B TpakIaHCKOM U XO-
3STICTBEHHOM CYJOTIPOM3BOJICTBE MPUMEHSIOTCS




pasnyHble CIOCOObI W3BEIIEHUs JIML, YydYacT-
Bytomx B gene. OfHAKo B CHIIy pa3BUTHS WH-
(OopMaIMOHHBIX TEXHOJIOTHHA B 3aKOHOJATEIbCT-
Be PecnyOnmuku bemapych 3akperuieHsl Oosee
COBEpILEHHBIE CITOCOOBI CyeOHOTO M3BEIICHHUS.
Hcnonbs3zoBanne MHPOPMALMOHHBIX TEXHOJIOTHIMA
B IIENAX HaJUIekalero cyaeOHOro H3BEICHHS
YYaCTHHUKOB CYIONPOU3BOJCTBA MPEANOIaraeT
NOBBIIIEHHE YPOBHS 3()(HEKTUBHOCTH CyHOIPO-
U3BOJCTBA, YTO HEOOXOAMMO B COBPEMEHHBIX
ycnoBuAx pasButus obmiecta. Ot s¢ddexrus-
HOCTH TPOILEAYpHl U3BEIIECHHUS C MPUMEHEHHEM
MH(POPMAIMOHHBIX TEXHOJIOIMH U KauecTBa 3aKO-
HOZAATEeNFHON peryIaMeHTAllMd 3aBHCHUT YPOBEHb
rapaHTUPOBAHHOCTH TIpaBa TPakJaH Ha WHQOP-
MalMIo B CyeOHOM Tporecce.

BwMmecre ¢ TeMm, Ha Haml B3IV, MIPOLENypa
Cy/1eOHOTO M3BEIIEHUS J10JDKHA OCHOBBIBATHCS HA
PaBHO3HAYHOM HCIIOJIb30BAHUU KakK 3JIEKTPOH-
HBIX, TaK ¥ TPaJWLMOHHBIX COCO00B. [laHHas
HEOOXOIMMOCTh O0YyCJIOBIEHA TE€M, YTO HEKOTO-
PBIX YYaCTHHMKOB CYIONPOHM3BOJCTBA H3BECTUTh
B 3JIEKTPOHHON (opMe He Npe/CTaBIsAeTCs BO3-
MOXXHBIM BBHJY OTCYTCTBHS y HHUX JOCTyHa K
TEXHUYECKUM YCTPOWCTBAM WM II00ATbHOMN
KOMITBIOTEPHOU ceT HTEepHET.
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K BOITPOCY O BOBMEIIEHHUUA
MOPAJIBHOI'O BPEJIA
B TPYJOBOM I1PABE

E.HA Bypvanosa
Heeunnomvicckuil
Ynpaeienus u npasa
2. Hegunnomwicck, Poccuiickaa Dedepayus

UHCmumym IKOHOMUKU,

C 01.01.1995 B poccuiickyio NpaBOBYIO
cUcTeMy OBUIO BBEICHO TMOHATHE «MOPATbHBIN
Bpen». llepBoil oTpacipio CTalo Ipa)aaHCKOe
MPaBO, KOTOPOE BIIEPBbIE HOPMATUBHO 3aKpeEIu-
JIO TIPaBO CYyOBEKTOB I'PaKAAHCKO-IIPAaBOBBIX OT-
HOILIEHUI Ha KOMIIEHCALMI0O MOPAJbHOIO Bpeia.
Jonroe BpeMms Apyrue oOTpaciud pPOCCUHCKOro
MpaBa UCMOJb30BAIU B KAUECTBE AHAJIOTUU 3aKO-
Ha cT. 151 'K PO [1].

O¢unuanbHOE TOJIKOBAHUE MOHATHIO MO-
panbHbIil Bpen nasan Bepxosusiii Cyn PO B Ilo-
cranoBieHuu [lnenyma ot 20.12.1994 Nel0[2].
Ho B Hacrosmiee BpeMs JaHHOE IOJIOKEHHE
OBLIIO 3aMEHEHO. YUUThbIBas MHOTOJETHIOI CY-
neOHyro mnpakTuky BepxoBubiii Cyn paciu-
pWI TOJKOBAHUE MOHATHUA — IOJ MOpPAJIbHBIM
BpPEIOM NMOHHMMAIOTCS HPAaBCTBEHHbIE WU (PU3U-
YeCcKUe CTpaJaHusi, NMPUUYUHEHHBIE IEHCTBUSIMU
(6e3meiicTBHEM), TOCATAIONMMU Ha TIPUHAJIJIC-
JKall¥e IPaXJAaHWHY OT POXKJIEHUS WIM B CHITY
3aKOHa HeMaTepuasibHble Ojlara WM Hapyllaro-
IIMMH €ro JIMYHbIC HEUMYILIECTBEHHBIC IpaBa
(HampuMep, >KU3Hb, 310POBbE, TOCTOUHCTBO JINY-
HOCTH, CBOOOAY, JTMYHYIO HENPUKOCHOBEHHOCTD,
HENPUKOCHOBEHHOCTh YAaCTHOW KU3HU, JIMYHYIO
W CeMEHHYI0 TaliHy, 4YeCTh U 100poe uMsi, TaliHy
MEPENUCKH, TeNePOHHBIX MEPEroBOPOB, IMOYTO-
BBIX OTIPAaBJIEHUM, TeJaerpapHbIX U UHBIX CO00-
IIEHUH, HEPUKOCHOBEHHOCTb JKMUJIUILA, CBOOOLY
nepeIBIKEHUs, CBOOOY BbIOOpa MecTa Mpedbl-
BaHUSl M JKUTENbCTBA, MPaBO CBOOOJHO pacro-
PSDKAThCsl CBOMMU CIIOCOOHOCTSIMHU K TpPYAY, BbI-
OupaTh poJ IEATENbHOCTU U MPOQECCHI0, MPaBO
Ha TPYZ B YCJIOBHUSX, OTBEYAIOIIUX TPEOOBAHUIM
0€30MacHOCTH M TUTHEHbI, IPAaBO Ha YBAXKCHHE
POICTBEHHBIX M CEMENHBIX CBA3€H, MPaBO Ha OX-
paHy 3740pOBbsSl U MEIUIMHCKYIO MTOMOIIlb, IIPABO
Ha MCIIOJIb30BAHUE CBOErO0 HMMEHM, IpPaBO Ha
3alIUTy OT OCKOPOJICHMS, BBICKA3aHHOTO IIPH
(GOpMYIHpPOBaHUHN OIICHOYHOTO MHEHHS, IMPaBO
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aBTOPCTBA, IPAaBO aBTOpa Ha UM, JAPYrHe JINY-
HbIE€ HEUMMYIIECTBEHHBIC MpaBa aBTOpa pe3yib-
TaTa WHTEJUIEKTYyaJIbHOM JEeSATENIbHOCTH W [p.)
b0 HapymIAIOUIMMH HMMYIIECTBEHHbIE IpaBa
rpaxxgaHuHa [3].

B TpymoBoMm 3akoHOIATENLCTBE MPaBO pa-
OOTHHKA Ha KOMIIEHCALMI0O MOpPAJIbHOTO Bpeaa
BBen Tpynosoii kogekc PO ¢ 01.02.2002. Cy6sb-
eKTaMU TPYAOBOTO MPABOOTHOILIEHUS SIBIISIFOT-
cs paboTHUK W pabortonaresb. PaboTHUK B cuiry
cT. 237 TpynoBoro konekca P® umeer nmpaBo Ha
KOMIIEHCALlMI0 MOpalbHOro Bpena [4], mpuyu-
HEHHOTO €My HapylIeHHEM ero TPYAOBBIX IpaB
TOOBIMU  HETIPAaBOMEPHBIMU  JIEUCTBUSIMU  MJTU
Oe3zaeiicTBueM paboToaaress, HampuMep:

— Heo(opMIIeHHEM B YCTAHOBIIEHHOM IIO-
pslike TPYAOBOTO JIOTOBOpA ¢ pabOTHUKOM, (hak-
TUYECKH JIONMYILIEHHBIM K padoTe;

— YBOJIbHEHHUEM HJIU TIEPEBOJIOM Ha APYTYIO
paboty, ecnu OHU ObUIM TPOBEACHBI C Hapylle-
HUEM HOPM MaTepHalIbHOTO M MPOILECCYaTbHOTO
npasa;

—3a/IepKKOW BBIIAYM TPYAOBOM KHUKKU
WJIY TIPEIOCTAaBICHUS CBEJICHUM O TPYAOBOM Jes-
TEJIbHOCTH;

— HEMpPaBOMEPHBIM OTCTPAHEHUWEM OT pa-
OOTEHIL;

— HapyIIEHUEM YCTAaHOBJIEHHBIX CPOKOB
BBITUIATHl 3apabOTHOM TUIAThl MM BBHIIUIATON ee
HE B TMIOJIHOM pa3Mepe;

— HE3aKOHHBIM TPUMEHEHUEM JHUCIUILIN-
HApHOTO B3bICKAHMUS;

— HE3aKOHHBIM TIPHUBIICYEHUEM K CBEpX-
ypouHOU paboTe u JIp.

OnHoil u3 mpobaeM B IOPUANYECKON MpaK-
TUKE SIBJISIETCS BONPOC O BO3MEIICHHE Bpena,
MPUYUHEHHOTO >KM3HH M 3I0pOBBIO pabOTHHMKA
MpU UCHOJIHEHUHM MM TPYIOBBIX OOS3aHHOCTEH.
Ho tak xak B Hacrosiiee BpeMs peryaupoBaHHe
3TOTO OTHOIIEHHUS OCYILECTBISETCS B paMKax
00513aTENIbHOTO  COIMAJILHOTO CTPAaxOBaHUS OT
HECYACTHBIX CIy4yaeB Ha MPOU3BOJICTBE U MPO-
(heccroHaNbHBIX 3a00JIEBAaHUN W CIIEIUATbHBIN
3akoH OT 24.07.1998 Ne125-®3 «O6 obsi3arenb-
HOM COLMAJIbHOM CTPAaXOBAaHUU OT HECUACTHBIX
ClIy4aeB Ha MPOU3BOJCTBE U MPOPECCHOHATBHBIX
3a00JIeBaHMI» HE TNPEAyCMOTpeNl BO3MEIICHHE
MOpaJbHOTO BpeAa, MOATOMY PaOOTHUK BIIpaBe
TpeboBarh OT paboToiaresis BO3MEIIEHHE MO-
paNbHOTO Bpe/ia B NCKOBOM IOPSIJIKE.

B ciydae cMepTu paOOTHUKA WM TTOBPEX-
JICHUSI €T0 37I0POBbSl B pE3yJbTaTe HECYACTHOTO
Cily4asi Ha MPOU3BOJACTBE UJIEHBI CEMbU paboT-
HUKa UMEIOT MPaBO Ha KOMIIEHCAIUIO padoToaa-
TejaeM, He 00ecrevyMBIINM pPaOOTHUKY YCIOBUS
Tpyza, OTBeyaroure TpeOOBaHUSIM OXPaHbI TPY-
Ja u 0e30macHOCTH, MOPAJbHOTO Bpela, Mpu-
YUHEHHOTO HapyIIeHHUEeM NpPUHAIICKAIUX HM
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HEMMYIIECTBCHHBIX IpaB M HEMaTepPHAIbHBIX
Onar. Pasmep koMmeHcanuy MOpaJIbHOTO Bpena,
MIPUCYKJICHHBIN K B3BICKAHUIO C pabOTOAATENs B
cilydae IPUYMHEHHS Bpela 310pPOBbI0 Pa0OTHHKA
BCJIENICTBUE TPOPECCUOHATLHOTO 3a00JIeBaHMS,
NPUYMHEHUS BpEla JKU3HU M 30POBBIO padoT-
HUKa BCIIEJICTBHE HECYACTHOTO CIydas Ha Ipo-
M3BOJICTBE, B TOM YHCIIE B MOJb3Y YICHA CEMbH
paboTHHKa, NOMKEH OBITh 0OOOCHOBaH, MTOMHMO
MpOYero, C y4eTOM CTeNeHW BHUHBI paboToma-
TN B MPUYMHEHUU BpE/a 370pOBBIO pabOTHU-
Ka B IPOU3O0IIEIIEM HECYACTHOM CITydae.

[Ipu pa3pernieHUn MCKOBBIX TPeOOBaHMIA O
KOMIICHCAIIMH MOPAJIBHOTO Bpe/a, MPUUYNHEHHO-
ro TOBPEXKICHUEM 370POBbS WJIH CMEPTHIO pa-
OOTHHMKA TPU HCIOJHEHHWH MM TPYIOBBIX OOs-
3aHHOCTEH BCIIEICTBHE HECYACTHOTO Clyd4as Ha
MIPOU3BOJICTBE, CYAy B YHCIE IOPUIUYECKU 3HA-
YUMBIX JUIS TPABHWJIBHOTO pa3pelIeHusi cropa
00CTOSATENIBCTB HAJUICKUT YCTAHOBUTH, ObLTN JIH
obecrieueHbl paboTomareneM pabOTHUKY YCIO-
BUS TpyAa, OTBEUAIONINEe TPEOOBAHMSM OXpPaHBI
Tpyaa u Oe3omnacHOCTH. bpems poka3biBaHUs UC-
MOJTHEHUS] BO3JIO)KEHHON Ha HEro OO0S3aHHOCTH
no obecrieyeHnI0 OE30MacHBIX YCIOBUH Tpyda H
OTCYTCTBHSI CBOEH BHHBI B HeobOecreueHHH Oe-
30MaCHOCTH KU3HU U 3I0pPOBbsI PAOOTHHUKOB Jie-
KUT Ha paborojaresie, B TOM YHCIE €CIU BPEX
NPUYMHEH B PE3yJbTaTe HENPaBOMEPHBIX [Ieii-
cTBUM (0e3aeiicTBUsA) Ipyroro pabOTHHKA WIH
TPETHETO JINIA, HE COCTOSIIETO B TPYIOBBIX OTHO-
MIEHUAX C JIAHHBIM paboToaTesem.

Cyny mpu ornpeaeneHn: pa3mMepa KOMIICH-
Caluy MOPAJBHOTO Bpela B CBA3M C HApyIICHU-
eM paboTonareneM TPYIAOBBIX TpaB pPaOOTHHKA
HEOOXOAMMO yYUTBIBATh B YHCIIE APYTUX OOCTO-
ATEJNILCTB 3HAYUMOCTh ISl PaOOTHHKA Hemare-
pHambHBIX Onar, o0beM UX HapyILIeHHs U CTe-
NeHb BUHBI paboroxarens. B acTtHocTH, peanu-
3a1usl KOHCTUTYIIMOHHBIX TPYAOBBIX MpaB padoT-
HHUKa TIpeIoNpeesieT BO3MOXKHOCTh peajn3a-
UM TaKUX IpaB, KaK MPaBO Ha CIPABEIUBYIO
orjiaty TpyHa, MpaBO Ha OTIBIX, MpaBO Ha Oe-
30MaCHbIE YCJIOBUS TPYZa, NPaBO Ha COLMAJb-
HOe o0ecrieueHHe B CIIydasX, YCTaHOBIICHHBIX
TPYIIOBBIM 3aKOHO/IATEIILCTBOM, U JIp.

MOXHO cienath BBIBOJ, YTO B HACTOSIIEE
BpeMs KOJTMYECTBO (haKTOB HAPYIICHUS TPYIOBBIX
npaB pabOTHUKOB CO CTOPOHBI paboToAaTeNs pac-
TET, YTO JAeT TOIYOK Pa3BUTHIO MPABONPHMEHE-
HUSI B BOIIPOCE BO3MEIIEHUSI MOPAJILHOTO Bpesa.
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OIVIATA TPYJAA U UHBIE TAPAHTUHN
B TPYAOBOM IIPABE

E.A. Bvrtuox

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAUUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

Omutata Tpyna sBISIETCS OIHOM W3 Bak-
HEWIIUX TapaHTUl B TPYAOBOM IIpaBe U KIIOUe-
BBIM aCIIeKTOM B TPYAOBBIX OTHomeHusX. OnHa
peryaupyercs 3aKOHOJATEILCTBOM M BKJIIOYAET
B ce0st psifi MpaBUJI U HOPM, KOTOpbIE o0ecreyu-
BAIOT 3aIlIUTy TpaB paOOTHUKOB W MpPenoTBpa-
IIAI0T BO3MOKHBIE 3JIOYNOTPEOICHUsS CO CTOpO-
HBI HAHUMaTeJIeH.

Omutata Tpyga — 9TO OAMH U3 DJIEMEHTOB
TPYIOBOTO MIPABOOTHOIIICHUS U, 3aKJI04Yasi TPYHIO-
BOH JIOTOBOp, paOOTHHK JIOTOBApPHBACTCS O KOH-
KpEeTHOM pa3Mepe oruiarhel Tpyaa [1, c. 252].

Cucrema omutatsl Tpyaa B bemapycu ocHo-
BBIBACTCSI Ha MPUHIUIIE MHHUMAJIbHOU 3apaboT-
HOM IUIaThI, KOTOPBIA 3aKpeTieH B OJHOMMEHHOM
3akoHe. CoOITIacHO 3TOMY MpPHHIHUITY, 3apaboT-
Hasl T1aTa HEe MOXKET ObITh HHUKE MUHUMAJILHOTO
YPOBHS, KOTOpBIN ycTaHaBnuBaeTcs [lpaButennb-
ctBoM Pecriyonuku benapych.

Omuata Tpyna paOOTHUKOB, 3a HCKITIOYE-
HUEeM DPAOOTHUKOB OIO/DKETHBIX OpraHW3alluid U
WHBIX OpTraHM3allfii, TOJNyYalomuX CyOCHIuH,
pabOTHUKH KOTOPBIX MPHPABHEHBI IO OIUIATEe
Tpyna K paboTHHKaM OIOKETHBIX OpraHU3allni,
MPOU3BOIUTCS HA OCHOBE TapU(HBIX CTABOK (Ta-
pUGHBIX OKJIAIOB), OINpPENeIsieMbIX KOJJIEKTHUB-
HBIM JIOTOBOPOM, COIJIALIICHHMEM WM HaHUMa-
TeneMm [2].

3apaboTHas TUTaTa PabOTHUKOB OFOKET-
HBIX OpTraHM3alMii, y KOTOPBIX HMEIUCh OTpa-
OOTaHHBIE JHU B PEXKUME HEMOIHOTO padovero
BPEMEHH I10 MHUIMATHBE HAHUMATENs, a TaKxkKe
JTHU TIPOCTOSI HE TI0 BUHE paOOTHUKA, COCTABISET

HE MEHee BEJIMYMHBI MUHHMAJIbHOU 3apaboTHOM
TUIAaThl, PACCUUTAHHOW UCXOAS U3 €€ MECSYHOTO
pa3mepa. BennunmHa MuHMManbHOM 3apaboTHOM
TUIaThl UCYHUCIISETCS MPOMOPIUOHATIBEHO 00IEeMy
KOJIMYECTBY OTpaOOTaHHBIX PabOYMX THEH, B TOM
YHClie B PeKUME HEMOJIHOro pabouero BpeMeHH
M0 MHULMATHBE HAHUMAaTels, JHEW MpOCTosl He
Mo BUHE pabOTHHKA M pabdo4MX IHEH, 32 KOTO-
pbI€ COXpaHsETCsl CPEeTHUM 3apabOTOK B CIIydasX,
MPETYyCMOTPEHHBIX 3aKOHOAATEIBCTBOM, K KOJH-
4yecTBY pabounx jaHel B mecsue [3].

[TomruMo MUHUMaNBHOHN 3apaboOTHOM IIa-
Thl, paboTHUKU B benapycu Takke UMEIOT IpaBo
Ha BBITUIATY PA3JIMYHBIX JOMOJHUTENbHBIX MOCO-
Ouli ¥ KOMIICHCAIUi, TAKKX KaK KOMIICHCAIUs 32
BPEMEHHYIO HETPYIOCIOCOOHOCTD, OIuIaTa 00JIb-
HUYHOTO JIMCTA, BBIILJIATHI MO CIIy4aro OepeMeH-
HOCTH U POJIOB U T.J.

Baxno ormeruts, yto B benapycu neiict-
BYyEeT CHCTEMa COLIMAJIBHOIO CTPAXOBAaHMs, KOTO-
pasi o0ecrieynBaeT 3alIUTy PaOOTHUKOB OT pas-
JIMYHBIX PUCKOB, CBSI3aHHBIX C TPYHAOBOH JIesATelNb-
HoCThI0. Hampumep, pabOTHUKU MOTYT HOJTYYHUTh
CTPaxOBYI0 BBIIUIATY B Cily4yae BpEMEHHOW He-
TPYIOCIIOCOOHOCTH, MHBAJIMIHOCTH, IOTEPU KOP-
MUJIbLIA U APYTUX CUTYaIHi.

HecMmotps Ha TO, 4TO cuCTEMa OIIIATHI TPY-
na B benapycu mmeer cBou 0COOEHHOCTH U He-
JIOCTaTKHA, OHAa OOECIEeYMBACT JOCTOHHBIN Ypo-
BEHb JKM3HM DPAOOTHUKOB W 3aIIUTy HUX IMpPaB.
Baxxno, 4To0b1 HaHMMaTENIN COOJIIOAATN 3aKOHO-
JIaTeIbCTBO B 00JIACTH OILJIATHI TPYy/a U 00eCIieun-
BaJld CBOUX COTPYJHUKOB HE TOJIbKO JOCTOMHOMN
3apabOTHOM TUIATOM, HO M COLMAIbHBIMU TapaH-
TUSIMU U YCIOBUSIMU PaOOTHI.

[apantun B TpyaoBom mpase PecnyOnuku
benapych SBISIOTCS Ba)KHBIM 3JIEMEHTOM 3allU-
ThI TIpaB U MHTEPECOB pabOTHUKOB. OHU BKIIIO-
YaroT B ce0st pAl 00s3aTeNbCTB CO CTOPOHBI Ha-
HUMaressi, KOTOphle HampaBieHbl Ha obecreye-
HUE UHTEPECOB PAaOOTHUKOB.

OnHoOM U3 MIaBHBIX FapaHTHl B TPyJOBOM
npase Pecnyonuku benapych siBisiercs: mpaBo Ha
Tpya. OT peanuzanuu 3TOrO MpaBa 3aBUCUT BO3-
MOYKHOCTb 00€CIEUeHUs] BCeX OCTaJIbHBIX rapaH-
TUH B 00JaCTU TPYNOBBIX U, CBSI3aHHBIX C HUMHU
OTHOIIIEHUHN. B 4acTHOCTH, KaXKAbIM TpakIaHUH
PecnyOnuku benapych, umes mpaBo Ha Tpya, IO-
JydaeT BO3MOXKHOCTBH Ha BBIOOp mpodeccuu, a
TaKk€ Ha PAaBEHCTBO BO3MOKHOCTEH MpU TPYy-
noyctpoiictBe. PaGoronarens He uMeeT MpaBa
JUCKPUMHHHUPOBATh pPAaOOTHUKOB 110 TMPHU3HA-
KaM I10J1a, BO3pacTa, HAllMOHAILHOCTH, PEIIUTHH
U Ipyrux ocHoBaHui. B xonuduumposannom 3a-
KOHE TrapaHTHH OIpelieJIeHbl KaK: CPEJCTBa, CIO-
coObI M YCJIOBHSA, C MMOMOIIbIO KOTOPBIX olecre-
YUBAETCSl OCYIIECTBICHUE NIPEIOCTABIEHHBIX pa-
OoTHUKaM mpas [2].
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[TomuMmo BbIlIEyKa3aHHBIX TapaHTHH, Ha-
HHUMaTeNlb 00s13aH o0ecIieunBarTh O€30IacHbIE U
3JI0pOBbIE YCIIOBUS Tpyaa. B cooTBercTBUM C 3a-
KOHOJIaTEeJIbCTBOM OH 00s13aH OCYIIECTBIISITH pe-
TYJISIPHBIA KOHTPOJIb 332 COOJIONECHUEM YCIIOBHI
Tpyna, o0ecreurnBaTh CAaHUTAPHO-TUTUEHUYECKUE
HOpMBI, 00yuaTh PabOTHUKOB MPAaBWIAM TEXHH-
Ki OE€30TMacHOCTH W TIPEIOCTaBISITh HEOOXOIH-
MBIE CPEJICTBA UHANBUYyaIbHOMN 3alIUTHI.

TpynoBoe 3aKOHONATENBCTBO TaKXkKe O0O0-
3bpIBACT HAHHMMATENsd 00eCIeYnBaTh PabOTHHKAM
omnpe/ieJICHHbIC COIMAIbHBIC TapaHTUH, TaKUe
KaK OIUTAYMBAEMBIN OTIYCK, OOJHHUYHBIA JIUCT,
MaTepUabHYIO TIOMOIIb B CiIy4yae OOJEe3HU WIIH
YBOJIbHCHHUSI, TIEHCUOHHOE OO0CCIIEYeHHE U JIpy-
THE BUbI COIUATBLHOTO CTPAXOBAHUSI.

B ciywyae nHapyuienusi mpaB paOOTHHKOB,
3aKOHOJIaTENhCTBO TMPEAyCMAaTPUBACT MEXaHHU3-
MBI 3aIIUTHI U BO3MeIeHus: ymepoa. PaboTHuk
MMeeT MpaBo OOpaTUTHCS B CyJ WIM OPTaHbl IO-
CyIapCTBEHHOIO YIIPaBJICHUS [JIsl 3allUThl CBO-
WX TPaB, a TAaK)Ke Ha MOJIyYeHHUE KOMIICHCALlUHU B
cilydae YBOJIBHEHHS 110 WHUIIMATUBE HAHUMATEIS
0e3 yBaXHUTEIbHBIX MPUIHH.

Takum 00pa3oM, rapaHTHU B TPYJOBOM
npaBe PecnyOnuku bemapych SIBISIOTCS BaKHBIM
HIIEMEHTOM 3alllUTHI MPaB W WHTEPECOB padoT-
HukoB. OHU HampaBJIeHbl Ha oOecredeHue ao-
CTOMHBIX YCJOBUW TPyAa W COIMAJBHOW 3aIlH-
Thl paOOTHHUKOB, a TAaKXe Ha MPEJOTBpAIlCHUE
BO3MOXKHBIX HapyHICHUH NpaB paOOTHHKOB CO
CTOpPOHBI HaHuWMarenel. Hanumarens HeEceT OT-
BETCTBEHHOCTh 3a COOJIONICHUE MPaBUI U HOPM
TPYAOBOTO 3aKOHOAATEILCTBA U O0ECIIEUCHHE CO-
[UANTBHBIX TapaHTHH IS CBOMX pPaOOTHUKOB.
OnHako JaHHAsT OTBETCTBEHHOCTH HE SBIISIETCS
OHOCTOPOHHEH. B cBOIO 0uepesr paboTHUK 005-
3aH COONIOAATh JAUCUUIUIMHY TpyAa M HaJJIekKa-
1€ BBIMOJIHATH CBOM TPYJOBBIC 00S3aHHOCTH.

OnHuM U3 OCHOBHBIX MPUHIIUIIOB, B YACTH
rapaHTHil B TPYJAOBOM TpaBe, SIBISCTCS PaBEH-
CTBO BCeX paOOTHHMKOB B IpaBax U 00s13aHHOCTSX,
a TaKKe B BO3MOXKHOCTSX HCIIOJIIB30BAHUS CBO-
WX TPYAOBBIX CIOCOOHOCTEH M MpodecCHOHalb-
HBIX HaBBIKOB. M 0COOEHHO BaKHBIM aCIIEKTOM
KOMIUIEKCA 3TUX TapaHTHUH B TPYAOBOM IIpaBe,
SIBJISICTCSL  3alllUTa TPaB JKEHIIUH W HECOBEP-
HICHHOJETHEH MonoAeku. Hanumarens o00s3aH
MPEIOCTABIATH KEHITUHAM OTITYCK 10 OepeMeH-
HOCTH W pojlaM, a TaK:Ke YYUThIBAaTh OCOOCHHOC-
TH TpyZa KEHIIUH ¥ MOJIOJICHKH.

Takum o00Opazom, rapaHTUH B TPYIOBOM
npaBe PecrnyOnmukm bemapych HMEOT IIeNBIO
obecrieueHrne B3aUMHBIX TpPaB M PeAU3ALUIO
00s13aHHOCTEH KaK HAHUMAaTelNs, TaK U pabOTHHU-
Ka.
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OCOBEHHOCTH U MOPSITIOK
PACCMOTPEHUSI JIEJ OB OFBSIBJIEHUU
HECOBEPIIEHHOJIETHETO
MOJHOCTBIO JEECIOCOBHBIM
(OMAHCHIIALIUST)

E.A. Babuwesuu

BUII — Yuueepcumem npaea u couyuaibHo-
UHDPOPMAYUOHHBIX MEXHONOU

2. Munck, Pecnyonuxa benapyco

B cootBerctBuuM co ct. 16 I'paxkgaHcko-
ro xozmekca Pecrybnuku bemapyce (manee — ['K)
rpakJaHcKasi MPaBOCIOCOOHOCTh — 3TO CIIOCO0-
HOCTh UMETh T'Pa)kJIaHCKHUE TpaBa U HECTH 00s-
3aHHOCTH. [IpaBOCIIOCOOHOCTH TpHU3HAETCS B
paBHOI Mepe 3a BCEMH TpakIaHaMH, BO3HHKA-
€T ¢ MOMEHTA POXKACHUS U MPEKPAIIAETCS CMep-
ThiO [1].

CriocoOHOCTh TpaklaHuHA CBOMMH JEHCT-
BUSIMH TIPUOOPETATh U OCYIIECTBISTh IPaXIaHC-
KM€ TpaBa, co3laBaTh s ce0sl TpaKIaHCKHE
00S513aHHOCTH U UCTIOJIHATH UX MMEHYETCS Tpax-
JaHckol neecrnocoOHocThio. Ilo obmemy mpa-
BUJTy TpaKIaHCKasi J1€eCIOCOOHOCTh BO3HUKAET
B IIOJJHOM O0BEME C HACTYIUICHHEM COBEpILICH-
HoneTHsi. VCKiroueHue COCTaBISAIOT TpaskaaHe,
BCTYIMBIIKE B Opak 710 AOCTHXKEHUs |8-eTHeTo
BO3pacTa, a TaKXKe DMaHCHIIAIUs HECOBEPILICH-
HOJICTHHX TPaKJaH.

Cornacho 4. 1 ct. 25 T'K «HecoBepieHHO-
JeTHHE B Bo3pacTe oT 14 no 18 et coBepmaroT
C/IEJKH C MUCBMEHHOTO COTNIaCHsI CBOMX 3aKOH-




HbIX MPEJCTAaBUTENEH — poAUTENEH, YChIHOBUTE-
ned win noneuurtenei». MckiroueHuss U3 3Tol
HOpMBI conepxkarca B 4.2 cr. 25 T'K, koropas
[JJACUT, YTO HECOBEPIIEHHOJIETHUE B BO3pacTe
ot 14 no 18 ner BrpaBe camoCTOATENBHO, O€3 co-
IJIacusl CBOMX 3aKOHHBIX IIpeJCTaBHUTENEH, pac-
MOPSKATbCS CBOMMH 3apa0OTKOM, CTHIICHIUEH
Y UHBIMH COOCTBEHHBIMH J0XOJaMH; OCYIIECTB-
JISATh IIpaBa aBTOpa MPOU3BEIACHUS HAyKH, JIUTE-
parypbl WM UCKYCCTBA, M300pETEHUs WM MHO-
IO OXPaHsEMOI0 3aKOHOJATENIbCTBOM PpE3YJIbTa-
Ta CBOEH HHTEJUIEKTYaJbHOH JEesATEIbHOCTH; U
HHBbIE, B COOTBETCTBUU ¢ 4. 2 ¢T. 25 'K [1].

Jlnis aHanu3a JaHHOTO BOIIPOCa HEOoOXOIH-
MO OIpPEIEIUTh, KAaK IOHSATUE «IMAHCUIALUS»
pacKpbIBaeTCsl B IPa)KJIAHCKOM 3aKOHOJATENIbCT-
BE, a TaKXe€ KaKUM COJEpNKAHUEM HAIOIHSIIOT
JIAHHBI TEPMUH  yYEHblE-UMBUIUCTHL.  Tak,
IO K. Toncroit monaraet, 9To SMaHCHIIALIMS — 3TO
[PU3HAHUE KOMIIETEHTHBIM TI'OCYIapCTBEHHBIM
OpraHoM TOJIHOCTBIO JACECIOCOOHBIM 16-TIeTHETO
JIMLA, KOTOPOE C COIVIacHs 3aKOHHBIX IPEICTaBH-
TeJlel OCYILIECTBIIAET TPYHOBYIO NEITEIbHOCTb.
Henp smaHcMDAUMU — NOpPUIAThb HECOBEPILEH-
HOJIETHEMY JIMLy TOJHOLEHHBIM TIpa)aaHCKO-
npaBoBoit craryc [2,c.121]. B To xe Bpems
4. 1 cT. 26 'K ycTaHaBiauBaeT, YTO HECOBEPILEH-
HOJICTHUM, HOCTUIIIMH 16 J1eT, MOXET OBITh
OOBSIBIIEH TMOJHOCTHIO JEECIOCOOHBIM, €CIIU OH
paboTaer mo TPYyAOBOMY JOTOBOPY (KOHTPAKTY)
WM C COIVIacusl pOJIMTENIEH, YChIHOBUTENEH WUITU
MOTNIEUUTENST 3aHUMAETCS IPEIIIPUHUMATENIbCKON
nesitenbHOCThIO [1]. Takum oOpasom, cremyeT
KOHCTaTHUpPOBaTh, YTO JUIsI TOTO, YTOOBI CTaTh
MOJTHOCTBIO J1€€CIIOCOOHBIM, TpeOyeTcsl HaJIu4He
JIByX YCJIOBMM: noctuxkeHue 16-1eTHero Bospac-
Ta W 3aHATUE TPYAOBOM JAESATENBHOCTBIO WIIN
MpEeINTPUHUMATENECKON IeATEIbHOCTHIO (C cora-
CHsl 3aKOHHBIX TIPEJCTaBUTENEH ).

Teneps HEOOXOAMMO ONPEIEIIUTh, KAKUMU
opraHaMd W B KakOM MOpSAKE IPUHUMAETCs
pemieHne 00 SMaHCUNAIMK. YCIOBHO MOPSIOK
MIPOBENICHUsI TaHHOM IPOLELYpPbl MOXHO pasjie-
JUTh Ha aJIMUHUCTPATUBHBIA W cyneOHbId. Tak,
KOMIIETEHTHBIMA ~OpraHaMy, HPUHUMAIOUIUMU
pemieHne 00 SMaHCUIIAUU B aJMHUHUCTPATUB-
HOM TOpSJIKE, SIBJISIFOTCS OpPraH OINEKU U IOolle-
YUTEIHCTBA, & B Cy/IeOHOM, pa3yMeeTcs, Cy/I.

OMaHcHUNalys 10 PELIEHUI0 OPTaHOB Olle-
KU W TIONEYUTENIbCTBA MPOUCXOAUT C COIVIacHsl
3aKOHHBIX IIPEJICTAaBUTENIE HECOBEPILEHHOJIET-
Hero. B Takom ciyuae 16-ieTHee JMIIO caMo
oOpaiaercsi B OpraH OINEKH C 3asBICHUEM, K
KOTOPOMY TIpuUjlaraeT MHCbMEHHOE COIJIacue
3aKOHHBIX [IPEICTABUTENIEH, CBUIETEIBCTBO O
POXXIEHUH, JIOKYMEHT, YAOCTOBEPSIOLIMI JIH4-
HOCTb, JOKYMEHTBI, YIOCTOBEPSIOIINE JINYHOCTh

3aKOHHBIX NPEJICTAaBUTENEH, TPYLOBOM IOrOBOp
(KOHTpPAKT) WJIM HMHOE MOATBEPKACHUE TPYIO-
BOM WJIM MpPEANPUHUMATENBCKON JIE€ATEIbHOCTH.
NupiM moaTBepkKIAECHUEM TPYAOBON WM TIpEl-
MPUHUMATENILCKOW  EATEIbHOCTH MOTYT  CIIy-
JKUTh, HAmpuUMep, TpPyHAOBas KHUXKKA, MpPHUKa3
HaHUMaTelsl 0 Ha3HaYeHUW Ha JOJHKHOCTb, CBU-
JIETeIbCTBO O TOCYIApCTBEHHOM perucTpanuu B
KaueCTBE HHIMBUAYAJIBHOTO MPEANPUHUMATEIS
u ap. [3,c.77]. B coorBercTBuu ¢ 1.5 Ilocra-
HosneHusi CoBera MunuctpoB PecryOnuku
benapycp «O0 ytBepxkaenuu [lonoxkenus o mo-
psIIKE PacCMOTPEHHUs OpraHaMM OIEKH M IIoTie-
YUTEIbCTBA OOpalleHuil rpaxkaaH o0 oObsABIe-
HUU HMX TOJHOCTBIO JI€€CIOCOOHBIMU (3MaHCH-
naiuu)» (nanee — IlocranoBnenue), Ha NMpUHS-
THE pemeHuss 00 SMaHCHUMALUK BIUSIOT Xapak-
Tep TPYLOBOI JHOO MpeANPUHUMATEIHCKOMN Nesi-
TEJILHOCTU HECOBEPILIEHHOJIETHETO, €€ IMepPCIeK-
TUBBI, pa3Mep MOoJy4aeMoil 3apaOOTHOM IIaThI
1100 10XOA0B, €ro MOBEACHUE B OBITY U ApPYyTUe
00CTOSATENIbCTBA, XapaKTEPHU3YIOLIUE  CIOCO0-
HOCTb HECOBEPLIEHHOJETHETO CBOMMHU JACHCTBUS-
MU MPHOOpETaTh U OCYLIECTBISATh IPAXKIAHCKHE
npaBa, co3/laBaTh I ceOs TpakIaHCKue o0s-
3aHHOCTH W HUCNONHATH UX [4]. HecoBepiieHHo-
JIETHUI OOBSABISIETCS MOJHOCTHIO J€€CIIOCOOHBIM
CO JHS MPUHATHSA PELIEHUsI O ero AMaHCUIaLUuU
(m. 7 TlocranoBnenus) [4]. B ciayuyae orkioHe-
HUSl MIPOCHOBI O MPU3HAHUU JI€ECIIOCOOHBIM He-
COBEPILEHHOJIETHEE JIMLIO corIacHo cT. 377 I'pax-
JAHCKOTO TMpOIlecCyalbHOTO Konekca PecryOnu-
ku benapyco (manee — I'TIK) moxkeT o6xkanoBarhb
pelieHrue opraHa OINEKW M IIONEYUTENbCTBA B
cyneOHOM TIOpsIJIKE.

[IponieccyansHas mporneaypa 0OBSBICHUS
HECOBEPUICHHOJIETHETO TOJIHOCTHIO JI€ECroCco0-
HBIM B CyaeOHOM TMOpSAIKE YperyaupoBaHa
ct. 377-378 T'TIK. DOra xareropus aeil B COOT-
BerctBuM co cT. 361 I'TIK [5] paccmarpuBaercs B
nopsiJike 0co00ro MpoOU3BOICTBA, YTO B IUTEPATy-
pe olleHHBaeTcs BecbMa HEOAHO3HauHO. O0bsc-
HSIETCS ATO TEM, YTO 0C000€ MPOU3BOACTBO — 3TO
OJIHOCTOPOHHEE NPOU3BOJCTBO, B KOTOPOM HET
U HE MOXET ObITh MaTepHabHO-IIPABOBLIX MPH-
Ta3aHui 3asBuTenda. OIHAKO HEKOTOPBIE yUEHBIE
CUMTAIOT, YTO HAJIMYUE BO3PAXKEHUI CO CTOPOHBI
poauTeneil co3gaeT MPEensTCTBUS Uil peau3a-
LMW HECOBEPUIEHHOJETHUM €ro npas. B cBs3u ¢
3TUM CYIIECTBYET JAMCKYCCHOHHBI BOIPOC O
HEOOXOAMMOCTH H3MEHEHHUS IMOpsAIKa PaccMoOT-
peHHst ¢ 0coO0ro Ha MCKOBOM, Illeé OTBETYMKOM
BBICTyHaJI OBl POAUTENH, KOTOPHIN HE JaeT corfa-
CHsl Ha SMAHCHUIIALWIO, WK POJUTENH, €CIId OHU
o0a He JaloT corlacHe.

DOMaHcUNanus 10 PELICHUIO Cy/la BO3MOX-
Ha OpU OTCYTCTBUM COIVIaCUSl 3aKOHHBIX IIpell-
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CTaBUTENIEd HECOBEPIICHHOJIETHETO JIHUIA, €CIH
COMIacue€ HEBO3MOXKHO MOJYYHMTh HU3-3a OTCYTCT-
BUS 3aKOHHBIX TPEICTaBUTENEH (CMEPTh OIHOTO
U3 HHUX, 0€3BECTHOE OTCYTCTBUE U T.[.) UJIU €CIU
3aKOHHBIE MPEICTABUTENHN (MM OMH U3 HUX) HE
XOTAT JaBath coracue [3, c. 78]. B aTom ciyuae
comtacHo cT. 377 I'TIK 16-netHee naumo camo
oOparaercsi B cya Mo MecTy xkurenbcTBa. Cyi,
pPaccMOTpEB JIEJI0 C YYacTUEM HECOBEPIIEHHO-
JETHETO JIUIa, OJHOTO WM OOOHMX 3aKOHHBIX
MpeacTaBUTeNeH, a TakKe MPEACTaBUTENS opra-
Ha ONEKU W IONEYUTEIbCTBA, CBOMM DPEIIEHUEM
YIOBIIETBOPSIET WM OTKJIOHSET MPOCHOy 3asiBU-
Tens [5].

[Ipu ynoBieTBOpeHHH TPOCHOBI HECOBEP-
IIEHHOJICTHUH, HOCTUIIIHHN 16 JIeT, 0ObsBIISICTCS
MOJTHOCTBIO  J1€ECITOCOOHBIM  (IMAaHCHUTTUPOBAH-
HBIM) C MOMEHTa BCTYIUICHHUS PEIEHUs Cyla B
3akoHHyto cuiy (ct. 378 T'TIK) [5]. B cnydae ot-
KJIOHEHHUSI CYJIOM MPOCHObI HECOBEPIIICHHOJIETHE-
r0 O MPHU3HAHUU €TO MOTHOCTHIO JIeeCIIOCOOHBIM,
HECOBEPIICHHOJIETHUH HMMEET TpaBO Ha TOCHe-
Jyroliee oOpalleHre B CyJl MpHU MOSBICHUU HO-
BBIX OOCTOSITENLCTB (HAampuUMep, Jada COTIACHs
BTOPBIM POJUTENIEM, U3MEHEHHUE MecTa pPabOThI
U T.J0.). YTo KacaeTcsi MpU3HAHUSA 3MaHCUIALMU
HEJIEHCTBUTEIBHOM, TO 3TO MOXET JIOMYCKaThCs
B CIOyyasX MOAJOXKHOCTU JOKYMEHTOB, MOJ-
TBEPXKIAIONINX 3aHITHE TPYIOBOW (IIpEIIpPUHU-
MAaTeJIbCKON) NeSTeIbHOCTBIO U T.11., @ TAKXKE €CITU
HUMEJI0 MECTO IpPHHY)KJIEHUE WM BBEICHHE B
3a0I1y’KJIEHHE CO CTOPOHBI TPETHUX JIMII.

Takum 00pa3oM, paccCMOTPEB OCHOBAHUS
U TIOPSAZIOK IPUOOPETEHHs MOJTHOM IpakIaHCKON
JIEECIOCOOHOCTH HECOBEPILICHHOJIETHUMH JIMLIA-
MH, MOXXHO BBIICIUTH DPAI IpoOieM, KOTOphIe
TpeOyIOT JalbHEWIIero M3y4eHUs U TpopadoT-
ku. Bompoc mproOpeTeHnsi caMoCTOSITeIbHOCTH
HECOBEPIICHHOJIETHUMH O4YeHb OTBETCTBEHEH,
JIOCTaTOYHO CYOBEKTUBEH, a IOTOMY TpeOyeT
JETAIBHOTO PACCMOTPEHMsI W THIATEIHHOTO 3a-
KOHOJaTeNbHOro 3akperuieHus. bonee toro, cy-
IIECTBYIOT COMHEHHUSI B HEOOXOAUMOCTH JaHHOU
MPOIEAYPbl, 0O0CHOBAaHHBIE TEM, YTO HE OymaydH
SMaHCUIIMPOBAHHBIM, HECOBEPIIECHHOIETHUI MO-
KET 3aHMMAaThCSl KaK TPYIOBOW, TaK M TPEATPH-
HUMATEeJIbCKON EATEIbHOCTBIO.
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OCOBEHHOCTHU ITPUEMA HA PABOTY
HECOBEPHIEHHOJIETHHUX

E.JI. Bepouukas

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAYUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

B Hame BpeMmsa TpyaoycCTpOWCTBO HECO-
BEPILIEHHOJETHUX aKTyaJIH3UPOBAIOCH B CBSA3H C
TE€M, YTO €XKEroJHO OOJIBIIOE KOJIUYECTBO BBI-
MyCKHUKOB 0011e00pa30BaTeNbHbIX U TMpodec-
CHOHAJIbHO-TEXHUYECKUX YUPEKACHUU 00pazo-
BaHUS, a TaK)Ke MHBbIC JHUIA M3 YHCIa MOJOJe-
KU JKEJaloT MoapadoTaTts B CBOOOJHOE OT yue-
OBl BpeMsl.

[Ipu 3aKiIO4EHUH TPYAOBOTO JOTOBOpA
C HECOBEPIICHHOJETHUM JIULIOM HaHUMAaTelb
JIOJDKEH Y4YeCcTh BO3pacT OyayIiero paboTHHUKA.
C aumoM, JOCTUTIINM 16 JIeT, HAaHUMATEIh UMe-
€T TPaBO 3aKJIIOYUTH TPYIOBOW TOTroBOp 0Oe3 co-
Iacus OAHOTO W3 ponuTened (yCHIHOBHUTENEH,
nmonieunTesnei). B To ke Bpems TpW 3aKiroue-
HUH TPYIOBOTO JOTOBOPA C JIUIIOM, JOCTHUTIIHM
14 net, 00s3aTeNIbHO IHUCBMEHHOE COINIACHE OJI-
HOTO W3 poauTenei (yChIHOBUTENICH, MOTeUn-
tenei) (ct. 21 TpymoBoro konekca PecryOmuku
benapycp) (nanee — TK) [1].




HorapuanbHoro 3aBepeHusi Ha TPYyHOYyCT-
pOICTBO HECOBEPILIEHHOJIETHETO 3aKOHOJATEIIb-
CTBOM He mpexycMmoTpeHo. Ilpumepnas ¢opma
TPYAOBOIO JIOTOBOpPa YCTAaHOBJIEHA MOCTAaHOBIIE-
HueM MunuctepctBa Tpyaa PecnyOnuku bena-
pycb oT 27.12.1999 . Ne 155 [2].

TpynoBbie 1OrOBOPHI, 3aKIIOYEHHBIE C JIH-
maMu MOJIOKe 14 JIeT, a Take C JIUIOM, J0C-
THTIIKUM 14 j1eT, Ho 0e3 IMHCHbMEHHOIO COIVIACHS
OIHOTO W3 poauTeneil (yCbIHOBUTENEH, mMore-
yuTeNeil), TNPU3HAIOTCA  HENEHCTBUTEIbHBIMU
(ct. 22 TK) [1].

[Ipuem Ha paboOTy HECOBEPIICHHOJIETHUX
Ha YCIIOBHSIX COBMECTHTEILCTBA HE JIOMYCKaeT-
ca (cr. 348 TK). Ilpu 3akitodeHUH TPYIOBOTO
JIOTOBOpa C HECOBEPLICHHOJETHUMHU HaHHUMa-
TeJdb HE BIpPaBE YCTAaHABIMBATh UM MpeIBapu-
tenbHOe ucnbiTanue (ct. 28 TK) [1]. lpu npue-
Me Ha paboTy HaHWMAaTeNlb 00s3aH MOTPeOOBaTh
OoT paOOTHHMKA JOKYMEHTBI, HEOOXOAHUMBIE IS
3aKio4eHus TpyaoBoro gorosopa (cT. 54 TK).
[Ipuem Ha paboTy 0Oe3 yKa3aHHBIX JTOKYMEHTOB
He nonyckaercs (ct. 26 TK) [1]. B 1o xe Bpems
OTCYTCTBHE Yy HECOBEPILIEHHOJETHUX pPaOOTHU-
KOB TPYAOBOM KHW)XKH, CTPAXOBOTO CBHUIETEIb-
CTBa TOCYJApPCTBEHHOIO COLUAJIBHOIO CTPaxo-
BaHUS, a TAaKKe JIOKyMEHTa 00 00pa3oBaHMU HE
SIBJISICTCS] TIOMEXOU ISl UX TPYAOyCTPOMCTBA.

[Ipu onpenenenun kareropuii paboT, KOTO-
pbIe IJIAHUPYETCS MOPYYUTh HECOBEPLICHHONIET-
HEMY, HAHUMATEeII0 CIIEAYeT PYKOBOACTBOBATHCS
MEPEYHEM JIETKUX BUIOB PalbOT, KOTOPbIE MOTYT
BBINIOJIHATH JIMLA B Bo3pacte oT 14 mo 16 jer,
YCTaHOBJIEHHOM IOCTaHOBIIEHHEM MMHHUCTEPCT-
Ba TpyJda W COLMAIBLHON 3ammuThl PecmyOmmku
benapycp or 15.10.2010 . Ne144 [3]. 13 storo
MEPEYHsI CIEeAYeT, YTO MPUBJIEKaTh HECOBEPILICH-
HOJIETHUX B Bo3pacte oT 14 10 16 et k BbINOJI-
HEHUIO HE BKJIIOYEHHBIX B HEro padoT HE J0-
IIyCKaeTCs.

[Ipu TpynoyctpoiicTBe ULl B BO3pacre OT
16 no 18 ner cienyer yuuThlBaTh, YTO 3ampenia-
eTCsl MPUMEHEHHE Tpyla JIuil MoJioke 18 et Ha
TSDKENBIX paboTax M Ha paboTax ¢ BPEAHBIMH U
(unu) OMacHBIMU YCIIOBUSIMU TpPyZa, Ha MOJ3EM-
HBIX M TOpHBIX paborax (ct. 274 TK) [3]. Ilpu
npueMe Ha paboTy JHIl YKa3aHHOM KaTerophu
HEOOXOAMMO PYKOBOJICTBOBATHCS CIIMCKOM padoT,
Ha KOTOPBIX 3allpeliacTcsl MpUMEHEHUe Tpyaa
UL MoJioke 18 JIeT, yCTaHOBJIEHHBIM IMOCTAHOB-
neHrneM MUHHCTEpPCTBA TPyJa U COLIMAIBLHON 3a-
umtel PecniyOnmuku benapycs ot 27.06.2013 1.
Ne67 [4].

Hanumarens He BripaBe 3aKiiro4arh ¢ paboT-
HUKaMH MoOJoke 18 JieT NMUCbMEHHbIE JO0r0BO-
pbl O TNOJHON MarepuaibHOM OTBETCTBEHHOCTU
(ct. 405 TK) [1]. B coorBercTBHHM C pa3bsic-

HEHUSMH, COJAEpN AIIMMHUCS B IOCTaHOBJIECHUU
[Inenyma BepxoBHoro Cyna PecmyOnuku be-
napyck oT 26.03.2002 1. Ne2 «O npumeHeHUH
CydaMH 3aKOHOJIaTeJIbcTBA O MaTrepuajlbHOU OT-
BETCTBEHHOCTH PAOOTHUKOB 3a yIIepO, MpUYH-
HEHHBI HAHUMATEN0 TPU HCIOJIHEHUU TPYHO-
BBIX 00sI3aHHOCTEN» MPUMEHUTENBHO K 1. 1 1 2,
aTakxke K 4. 1 u2 m. 3 ct. 25 ['pakaaHCKOro Ko-
nexca PecnyOnmuku bemapych, yuuTbiBasi moio-
s)keHust cr. 273 TK, MarepualibHyt0 OTBETCTBEH-
HOCTh B pa3zMmepe, ycrtanosieHHoM TK 3a ymiep0,
MPUYMHEHHBIH HAHMMATEI0 HECOBEPILUEHHOJIET-
HUM B Bo3pacte oT 14 no 16 set, HeceT caM He-
COBEpILEHHOJIETHUM, a JUI0, JaBLIEe MUChbMEH-
HOE COIIaCHe Ha 3aKJIIOYEHUE TPYIOBOIO J0rO-
BOpa, — CyOCHIMapHYIO OTBETCTBEHHOCTh. He-
COBEpIIECHHOJETHUE, TOCTUTIIHE 16 JIeT, Takyro
OTBETCTBEHHOCTh HECYT caMocCTosATenbHO. He-
COBEpILECHHOJIETHUE HE HECYyT MaTepualibHON
OTBETCTBEHHOCTH I10 OCHOBaHUIO, MPETyCMOT-
peanomy 1. 1 c¢t. 404 TK, mockoyibKy MHUCHEMEH-
HbIE JIOTOBOPHI O TMOJHOW MaTepuaabHON OT-
BETCTBEHHOCTH MOTYT OBITh 3aKJIIOUEHBl HAHU-
MareneM ¢ pabOTHUKaMH, JOCTUTIIUMHU 18 jeT
(4. 1 ct. 405 TK) [5].

BritensnoxeHHoe 1M03BOJISET CAENATh BbI-
BOJl O TOM, YTO HECOBEpIICHHOJETHHE paboT-
HUKHM TIOANANAT 0] KaTeropHi0 COLUAIBHO
c1a003alIUIICHHBIX TPAXKIAH U MMOTOMY UM He-
00X0MMBI CrielM(PUUECKHe TapaHTUH B 00JaCTH
TPYIOyCTPOICTBA, a 3HAUYUT, U OPOPMIICHUS TPY-
JTIOBBIX OTHOLIEHUH.
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BHUHA KAK YCJIOBUE HACTYIIVIEHUS
CYBCUIUAPHOU OTBETCTBEHHOCTH
IIPU BAHKPOTCTBE
IOPUINYECKOI'O JIMITA

U.K. Bepouuxasn

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAUUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

CyOcunnapHasi OTBETCTBEHHOCTh KaK MHC-
TUTYT TPaKJAHCKOTO IpaBa MPOAOKUTEIBHOE
BpeMsl NIPENCTaBIsECT >KMBOM HAy4YHBI WHTEpeC
BBUAY €€ 0c000T0 MPUKJIIAHOTO 3HAUCHHUS, 00BE-
Ma U XapakTepa TpeOOBaHMA, MPEIbIBIIEMbIX K
nomkHUKY. LluBUmMCTHYECKas HayKa IpeCcTaB-
JIeHa PSIJIOM HUCCIIEOBAaHUM, B KOTOPBIX HAILIU
OTpakKeHHE ABTOPCKUE KOHIEMIMH CYIIHOCTH H
MPaBOBOI MPUPOIBI CyOCUAMAPHONW OTBETCTBEH-
HOCTH, JOKTPHUHAJIbHOE OOOCHOBAHHME YCIOBHIA
e¢ HactymieHus. OcoOyr0 akTyaabHOCTb Ha Ce-
TONHSAIIHUA MOMEHT MpEJCTaBiseT co0oil aHa-
U3 WHCTUTYTa BUHBI KaK OJIHOTO W3 YCIOBUU
HACTYIUICHUS CyOCHAMAapHOW OTBETCTBEHHOCTH
npu OaHKPOTCTBE IOPUAMYECKOTO JHIia. Buna
MpEACTaBIsgeT Co0OM MPaBOBYIO KaTErOpHIO,
MOJIBEP’KEHHYIO TITyOOKOMY LHBUIMCTUYECKOMY
aHaJIM3y, MOATOMY Ha Pa3HBIX JTarax pa3BUTHUS
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HayKd TPakJAaHCKOTO IpaBa y4€HbIe Mpejara-
JU CBOE KOHIIETITyaJlbHOE BUJEHHE OOBEKTa HC-
CJIEIOBAHUA, TIPU ATOM CaMO TNOHHMAaHHUE CYTH
IrpaXKIaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH Ha Ha-
yajnax BUHBI CTPOMJIOCH HAa OTKa3e OT MPUHIU-
na npuuuHeHus. Ipaxpanckuit kopexc BCCP
1964 roma moAKpenua MPUHIUI TEPBOCTEIEH-
HOCTH U HEOOXOIMMOCTH TaKOTO YCIOBHS, Kak
BuHa, Briocieacteuu ['K Pecnyonuku benapych
1998 rona (nanee — I'K) tak u He chopmymnupo-
BaJl 3aKOHOJATEIILHOTO OIpENETICHUs UCCIIeaye-
MOTO MOHSITHS.

Cr. 370 T'K 3akpenuna mpaBuio, B COOT-
BETCTBUU C KOTOPBIM JI0 TIPEIbsIBICHUsI TpeOoBa-
HUS K JIUILY, KOTOPOE HECET OTBETCTBEHHOCTh J10-
MOJTHUTENFHO K OTBETCTBEHHOCTHU JIPYTOro JIUIIA,
SIBJISIFOLIIETOCS] OCHOBHBIM JIOJIKHUKOM, KPEIUTOP
JOJDKEH TpEeAbSBUTH TpeOOBaHHWE K OCHOBHO-
My JIOJDKHUKY [1]. B KOHTekcTe maHHOW CTaTbu
3aKOHO/ATENb ONpeAETNI OCHOBHOTO U JOMOJ-
HUTEJILHOTO JOJDKHUKA, B OTHOIIEHUU KOTOPOTO
MPUMEHUM JAaHHBIM BHJ TPakIaHCKO-IIPABOBOM
oTBeTcTBEHHOCTH. OCOOBIM MpPUKIAAHON Xapak-
TE€p HOPMBI O CyOCHIUAPHON OTBETCTBEHHOCTH
NpUOOpETAIOT B paMKaX HHCTUTYTa OaHKPOTCT-
Ba, MPU KOTOPOM IOCIEACTBUS OTKPBITUS KOH-
KypCHOTO MPOM3BO/ICTBA COXPAHEHBI, U B 3aKOHE
PecnyOnuku benapycs ot 13.12.2022 1. «OG0 ype-
TYJIMPOBAHUU HEIUIaTEXKECIOCOOHOCTH», KOTO-
peiit Betynut B cuity ¢ 01.10.2023 1., perniiamen-
TUPYIOLINI HOPMY O TOM, YTO CPOK HMCIIOJTHEHUS
BCEX 00s3aTeNbCTB JODKHUKA CO JTHS OTKPBITHS
KOHKYPCHOTO TIPOM3BOJCTBA CJEIyeT CUUTaTh
HAaCTynuBIIMM. Tak, COOCTBEHHUK HMYUIECTBA
YHUTApHOTO TPEANpUATHS, TMPU3HAHHOTO OaHK-
poTOM, yupeauTenu (y4acTHUKH) FOPHIANYECKO-
r0 JIMIIA, TPU3HAHHOTO OAHKPOTOM, B TOM YHCIIE
PYKOBOAMTENHh IOPUAUYECKOTO JIMIA, MMEIOLIUE
MPaBO J1aBaTh 00s3aTeNbHBIC ISl STOTO FOPUIU-
YEeCKOro JIMLa YyKa3aHUs JIMOO BO3MOXKHOCTD
MHBIM 00pa3oM OINpeieNsaTh ero AeHCTBUS, HECYT
COJUIAPHO CYOCHIUAPHYIO OTBETCTBEHHOCTH IO
00s13aTeNIbCTBAM TaKOTO FOPUINYECKOTO JIUIA MTPH
HEIOCTAaTOYHOCTH Y HEr0 MMYILECTBA TOJBKO B
cilydae, eciu OaHKPOTCTBO IOPUAMYECKOTO JIUIIA
OBLJIO BBI3BAHO BHUHOBHBIMHU (YMBIIIJICHHBIMH )
JNEHCTBUSIMM TaKWUX JIMI[, €CIM HHOE HE ycTa-
HOBJICHO 3aKOHOJATeIbCTBOM. JlaHHas HoOBeIIa
3aKOHO/IATENIbCTBA B MPAKTHKE €€ MPUMEHEHHS
3aTpyIHUTENbHA BBUAY OTCYTCTBHs €IUHOOOpa-
31 IPABOIIOHUMAHUS.

I'pasxtaHCcKMil KOZIEKC, ONEpUpysl MOHATH-
€M BUHBI B pa3iIuyHbIX (opmax (yMbICeN, HEOC-
TOPOXKHOCTb, Tpy0ast HEOCTOPOKHOCTD), 3aKOHO-
JaTebHO JaHHbIe (OPMBI HE peryIaMeHTHPOBAl,
Kak, BIpOYeM, U camo ToHsATHE BHUHBL 1.2 4. 1
cT. 372 'K UHCTUTYT BUHBI XapaKTepU3yeT Yepe3




MPUHATHE Mep I HaAJeXkallero HCIOIHEHUS
00s13aTenbeTBA MPU TOM CTENEeHH 3a00TIMBOCTH
U OCMOTPUTENIbHOCTH, Kakas OT Hero TpeboBa-
Jach MO Xapakrepy oOsi3atenbcTBa. «Buna B
FPAKJAHCKOM IpaBe pacCMaTpUBAETCs HE Kak
CyObEKTHBHOE, TCUXMYECKOE OTHOIIEHHUE JIHIIA
K CBOEMY IIOBEJEHHUIO, a KaK HENPUHATHE UM
00BEKTUBHO BO3MOKHBIX MEp IO YCTPaHEHUIO
WM HENONYILIEHUIO OTPULATENIbHBIX PpPEe3YJbTa-
TOB CBOUX JCHCTBUIA, TUKTYEMbIX OOCTOSTENbCT-
BaMM KOHKpeTHOW curyauuit» [2,c.7]. [lo yr-
BepxacHU0 B.B. ButpsiHckoro, «ymslllIeHHas
BHHA 3aKJIIOYAeTCs B HAMEPEHHBIX JEHCTBUAX
6o 6e31elicTBUN TOJHKHUKA C 1IeJIbI0 HEHCIION-
HEHUS WIM HEHAJJIeKAIero MCIOIHeHUs 00si3a-
TEIbCTBA, JUOO CO3IaHUS HEBO3MOXHOCTU €ro
ucniosiHeHus» [3, c. 758]. H.JIL. Jlucuna ormeua-
€T, UTO «YMBICEJ — 3TO MOJIUCUCTEMHAs eANHUIIA,
€ro MOXKHO ONHMCaTh Kak OOIIyI0 OCO3HAaHHOCTH
U CIOCOOHOCTh K KOHTPOJIMPYEMOCTH MOBEJe-
HUS HapyLIUTENs 110 OTHOLIEHHWIO K CO3/IaHHBIM
UM HEONaronpusTHBIM TOCIEACTBUAM ISl TIO-
tepneswero Jua» [4, c. 107]. Ilpemnoxennoe
[IPaBOBEAOM JIOKTPUHAJIbHOE MOHUMAaHHUE Kare-
TOPUU YMBbICEN MPEANoIaraeT ero npuMeHEeHUe
HCKIIFOYUTENBHO B JOTOBOPHBIX IPABOOTHOLLE-
HUSIX, TIPU KOTOPBIX KBATH(PHUIHMPYIOIUM MPHU3-
HAaKOM BBICTYIIUT Xapakrep IEHCTBUU MpaBOHa-
pyummTens (pyKOBOIUTENS IOPUINIECKOTO JIUIA).

CrnoxuBmiascs cyneOHas MpaKTUKa YKOHO-
MHUYECKUX CYJOB K HACTOSILEMY MOMEHTY BBIpa-
OoTasa onpenenEHHbIN MOAX0A B BOMPOCAX Ipa-
BOINPUMEHEHUS CyOCHINApHON OTBETCTBEHHOCTH
IOPUIMYECKOrO JIMIIA, OCHOBBIBAsSICh HA TOM, YTO
JEHCTBUSL PYKOBOJUTENS JOJDKHBI «3HAYUTEIb-
HO MOBJUSAATh HAa pa3Mep JOJITOB HOPUANYECKOTO
JIUITA, JaXKe €CJIM 3HAYUTENbHBIN POCT 3a70KECH-
HOCTH IOPUJMYECKOrO JIMIA MPH YMEHbLIECHUH
CTOMMOCTH €T0 aKTHBOB CTaJl HAOIIONAThCS BIIO-
CJIECTBUM M TOINA K€ OKOHYATEJIBHO HcYessa
BO3MOYXHOCTh BOCCT@HOBHUTH IIATEKECIOCO0-
HOCTh IOpUANYECKOro Juia» [5]. Mbl paznensiem
MO3ULINIO0, BBIABUHYTYIO .M. ®yHKOM, 4TO OC-
HOBHBIM KBAJM(UITUPYIOIINM MPU3HAKOM yMBIC-
Ja pYyKOBOJOUTENS CIEQYeT CUMTaTh €ro 3Hauu-
TEJIbHOE BIIMSIHUE Ha pa3Mep JI0JIFOB CaMoro
opyuanyeckoro auna. Ho mias cyma OTKpBITBIM
BBICTYIIUT BONPOC KBaJU(PUKAIIMK MPU3HAKA 3HA-
YUTEJIBHOCTH.

Hayka rpaxknaHckoro npaBa HEOJHOKpAT-
HO TpeANpUHUMAlIa TOMBITKKA aHanmu3a Hedop-
MaJIM30BaHHBIX KaT€ropHid, KOTOPBIMHU J1OCTaTOY-
HO aKTHBHO ONEpUpYET 3aKoHonaTelb. [loHsaTHs
3a00TIMBOCTh, OCMOTPUTEIBHOCTh, 3HAYUTEIH-
HOCTb CJIeIyeT MPU3HATh OLIEHOYHBIMHU, TPEOyIO-
IUMH Yu€Ta HaJIUYUs TPEIPUHUMATEIIbCKOTO
pUCKa B paMKax HACTYIUIEHHMsI CyOCHIMapHOMN

OTBETCTBEHHOCTH U HEOOXOAMMOCTH TOJKOBA-
HUS M Pa3bsICHEHMsI TAHHOTO MOHATHHHO-KAaTe-
ropuajgpHoro amnmapara. Ha nanHom srame mnpu-
MEHEHHMSI HOPM YMBIIIJIEHHOW BHHBI B paMKax
paccMOTpeHuss el 00 3KOHOMHUYECKOM Heco-
CTOSITENIBHOCTH  (OaHKPOTCTBE) IOPUIANYECKUX
JUIL CyAbl OCHOBBIBAIOTCA Ha CyOBEKTHBHBIX
nporeccax, NpuBeAlne K 0aHKPOTCTBY CyObek-
Ta XO31ICTBOBaHHS.

Pe3tomupys U3JI0)KEHHOE, OTMETUM, YTO
UBWIMCTUYECKAsT HayKa M 3aKOHONATEILCTBO
PecnyOnuku benapych mpeanpuHUMAIOT MOMBIT-
KM BBIPA0OTKH OOIIHOCTH KPUTEPHEB OIEHOU-
HBIX TIOHATHH W Kareropui. Takum oOpazom,
CUMTaeM BIIOJIHE OMPABIAHHBIM CYIEHCKOe Yyc-
MOTpEHHE B OTpEACIICHUN yYMBICIIAa B JIEHCTBHUAX
PYKOBOAMTENS IOPUAMYECKOTO JIUIA, MPU3HAH-
HOTO HKOHOMHMYECKH HECOCTOSTENbHBIM (OaHK-
POTOM), C LIETBIO BBISBICHHUS BO3MOKHOCTH IPHU-
MEHEHHsSI K HEMYy HOpM CyOCHAMAapHOW OTBETCT-
BEHHOCTH.
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MEJIMATUBHOE COIVIALLIEHME:
MPABO WJIN OBSI3AHHOCTbD
MEJMATOPA

O.IL T'une

BUII — Yuusepcumem npagea u coyuaibHo-
UHDOPMAYUOHHBIX MEXHOIOUTL

2. Munck, Pecnyonuxa benapyco

[InanomepHOe BHEApEeHUE MEIUAlMK B Ha-
LIy MOBCEIHEBHYIO XHM3Hb — 3TO 3aKpelICHHAas
MupoBas npaktuka. [locrenenHo Meauanus cra-
HOBMTCSI YacCThIO0 MOBCEIHEBHOM KYJIBTYpbl ype-
T'YJIMPOBaHUS CIIOPHBIX NMPABOOTHOIICHUH.

Bocnons3oBateess Meauanueit B Pecry©6-
muke bemapyce gocratodno mpocro.

g 3TOr0 HEoOXOAMMO O00O0IOHOE JKema-
HUE CTOPOH pAa3pELINTh BO3HMKILIEE CIOPHOE
MPABOOTHOIIIEHUE MTyTEM IEPEroBOPOB B Meua-
uuu. [Ipuuem oOparutbes K meperoBopam MoX-
HO Kak /10 oOpalleHus, Tak 1 mocje oOpalieHus
B CYLI.

Mennanuss — neperoBopbl CTOPOH CIIOpPa
C ydacTHEM MeAMaTopa C IENbI0 yperyaupoBa-
HUSl CIIOPHOTO MPAaBOOTHOLIEHUS IyTEM BbIpa-
OOTKM B3aUMOIIPUEMIIEMOTO MEIUATHBHOTO COT-
JaIIEeHUs.

MenuaTtuBHOE COIMAIIEHWE — COIVIame-
HUE, 3aKJIIOYEHHOE CTOPOHAMHU IO pe3yibTraTam
YCHEIIHO IPOBEAECHHBIX IEPEroBOPOB, IPOBE-
JNEHHBIX B TIOPSJKE, MPEAYyCMOTPEHHOM 3aKo-
HOM O MEIMAallMH, B LEISIX JOCTUKEHUS B3aUMO-
BBITO/IHBIX JIOTOBOPEHHOCTEH.

B 3akonoparensctBe PecnyOnuku bena-
PYCh HET OTBETa Ha BOMPOC: KTO K€ TOJKEH OBITH
WHUIIMATOPOM 3aKJIFOYCHHSI MEAMATUBHOTO COTIa-
meHus?

B cBsi3u ¢ aTUM paccMoTpuM TpeOGoBaHUs
K MEIMaTopy IO 3aKIIYEHUI0 MEIUaTHBHOTO
COTJIAIICHUS C TOYKH 3PEHHS WX 3aKOHOIATEIIh-
HOTO 3aKpeIUIeHHs B TMPaBONPUMEHUTEIIbHOM
npaktuke Pecryonuku bemapycs.

B pamkax mnpoBeIEHHOTO WCCIEIOBAHUS
npeaonpeaesieTcss HEeoOXOAMMOCTh  Pa3BUTHSA
TEOPETUYECKUX OCHOB TIPABOBOTO PEryINpOBa-
HUSl JIOTIOJIHUTENbHBIX TpeOOBaHUM, MNpPEIbsB-
JSEMBIX K MEIMATOpy IO 3aKJIIOYEHHI0 Meana-
TUBHOTO COIJIAIICHUS, KOTOpbIE MOMOTYT MpHU-
JaThb M3y4aeMOMY AacIlleKTy Oojee yHnopsiao4yeH-
HBIN XapakTep.

JUis aHanu3a uccienyeMoil mpoOneMbl B
Ka4eCTBE KPUTEPHSI MBI MCIOIB30BAINA YTBEPXK-
JICHHE:

— 3aKJIFOYEHNE MEAMATUBHOIO COITIAIIEHUS
SBJISICTCS TPAaBOM WJIM OOSI3aHHOCTBIO Me/aua-
Topa?

[To obmemy mnpaBuily, MEIUATHUBHOE COT-
JallleHue JOJKHO MCTIONHATHCS HAa OCHOBE IPUH-
IIUTIOB TOOPOBOJIEHOCTH M JOOPOCOBECTHOCTH.
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Kaxnas xBanuduuupoBaHHO U A00pOCO-
BECTHO OKa3aHHas ycilyra JOJKHAa UMETh KOHEu-
HBII pe3ysbTaT, a MEIUATOP OKa3bIBAET CTOPOHAM
yeayry. Torma HeoOXOAMMO ONPEACIUTHCS, YTO
SBIISIETCSL PE3YJILTATOM JOOPOCOBECTHO OKa3aH-
HOH yciyroil menuaropa?

B coorBerctBUM ¢ 3THM TOA (yHKIMEH
yCIIyTd Mbl OylaeM NOHHMMaTh KOMMYHHUKAIIHIO,
BBITMIOTHSIEMYIO MEIUATOpPOM HE TOJBKO MO (op-
MYJIHPOBAHUIO PELICHUs MPOOIEeMBbI, YIOBIET-
BOPSAIOILIETO MHTEPECHl 00EUX CTOPOH CIIOPHOTO
MIPaBOOTHOILIEHUSI, HO U HEMOCPEACTBEHHOIO CO-
CTaBJICHUS MEJMATUBHOTO COTVIAIICHUS.

CormnacHo nyHKTy 42 IlpaBun mnposene-
HUSL Meaualuu, yTBepkIeHHbIX [locTaHoBme-
nuem Coera MunuctpoB PecnyOnuku bena-
pych ot 28.12.2013 . Ne1150 «O6 yTBepxkneHuun
[TpaBun nposeneHust meauauum» (naiee — [lpa-
BUJIA TPOBEJICHUS MEIUAIUM), 3aKpEeIyIeHo, YTOo
«MeIuaTop MOXKET I0 MPoch0e CTOPOH IOMOYH B
COCTaBJICHUU MEIUATHBHOTO COTNIALICHHS, TpO-
BEPUTH MOJATOTOBJIEHHOE MEAMATUBHOE COIJIALlIe-
HUE Ha NPEIMET €ro 3aKOHHOCTU U BO3MOXKHOC-
TH YTBEPXKJACHHUS CyIOM B KaueCTBE MHPOBOIO
COIVIAIICHHUS B CITydasix, yCTAaHOBJIECHHBIX 3aKOHO-
narenbcTBoM» [1].

YTOouyHUM, YTO UCXOAS U3 3TOIO MEAUATOPY
HE BMEHAETCS 0053aHHOCTH O 3aKIIIOYEHUIO0 Me-
JIUATUBHOTO coramenus. Menuarop oOmamaet
MIPaBOM BBIOOpA: COCTABIISITh WJIM HE COCTABIISThH
MEIUATUBHOE COIVIAIICHHE.

Ha nam B3msi, 3TO MOJNOKEHUE TIPEICTaB-
JII€TCS JUCKYCCUOHHBIM UCXO/sI U3 CIIETYIOLIETO.

Nrtak, KOHCTPYKTHBHBIM JUAJOT HaJaKeH,
MIEPErOBOPHBIN MPOIECC 3aBEPIIEH, CTOPOHBI J10-
TOBOPUJIMCH O MUPHOM pa3pelieHUH CBOMX IPO-
6nem, 0OCyIMB BCE MCTUHHBIE WHTEPECHI U MO-
TUBBI, KOTOPbIE UMEIOT 3HAYEHHE AJIsi CTOPOH, a
UTOTa JOCTUTHYTBIX COIVIAIIEHWH — COCTaBIICH-
HOTO MEAMATUBHOTO COTIANIeHUs B (popme ropu-
JMYECKU 3HAaYMMOIO JIOKYMEHTa, UMEIOILEro CH-
JIy UCTIOJTHUTEILHOTO JOKYMEHTa, HET.

Tem caMbIM, CTOPOHBI MEIMATUBHOMN cec-
CHU, HE 3aKJIFOUMBILINE MEAUATUBHOE COMIALIEHUE
U He oOnajnarolye IOPUINYECKUMH HaBbIKAMH,
JOJDKHBI PUOETHYTh, HAIIPUMEp, K YCIIyraM Mpo-
(beccuoHanbHOrO IOpUCTa JUIsl COCTaBICHUS [0-
kymeHTa. OT HUX 3TO MOTPeOyeT JOMOIHUTEIb-
HBIX JICHEXKHBIX 3aTpaT U 3arpar BO BPEMEHH, B
TO BpeMsl KaK CpPOK IPOBEICHUS MEIUallh He
MOXKET TPEBBIIIATh 6 MECALIEB CO JIHS 3aKJIIoue-
HUS COIVIAIIEHUSI O TPUMEHEHUU MeTUaIIH.

Ha ocHoBanun nonoxenuii IlpaBun mpo-
BEJCHUS MEIUAIlMN CTOPOHBI JOJIKHBI CaMU I10-
3a00TUTBHCS O COCTABJICHUU IOPUIMYECKH 3HAYU-
MOI'0 JOKYMEHTa, T.K. MEIUATOpP MOKET TOJIbKO
OKa3aTh COAEUCTBUE B (DOPMYIUPOBKE MO3UIIHIA
MEIMaTUBHOTO COTJIAIICHUSI.




Taxum 00pa3oM, Ha CETOAHSIIHUNA MOMEHT
MpU MACCUBHOM YYacCTHHM MeAHaropa B 3aKIO-
YeHUH MEIMATUBHOTO COIVIALICHHS, 10 HalleMy
MHEHHIO, OTCYTCTBYET:

— IPEUMYILECTBO MEAMALMU B SKOHOMHUU
BpPEMEHH;

— YMEHBIICHHE TOHECEHHBIX CTOPOHAMU
pacxonos;

— BO3HUKAET MPOTUBOPEUNE B LIETH MPOBE-
JICHUS] METUAIIHIH;

—¥ 4YTO HEMAaJOBAXXHO, MOXET OBbITh Ha-
pYLIEH NPUHIMI COXPAaHEHUs KOH(UIEHIMAIb-
HOCTH.

B cBs3u ¢ BbllIecKa3aHHBIM CIIEAYET, YTO
MEIMaTOp HE B IMOJHON Mepe BBIMOJIHSAET CBOU
00513aHHOCTH M 3TO HE COOTBETCTBYET JIOCTHIKE-
HUIO TOW LIE€NH, JJI1 KOTOPOH M OCYIUECTBISIET-
csl oOpalleHre CTOPOH K yCIIyraM MeuaTopa.

Mpsl monaraeM, 4To pe3yJdbTaToOM BBIMOJ-
HEHHOU paboThl Meauaropa JODKHO OBITh 3aK-
JIOYEHUE MEAMATUBHOTO comameHus. MmMeHHo
MEAMATOp JOJKEH BbIPAOOTAHHBIM TO3UIMSIM
CTOPOH TpHUJIATh 3aKOHHYIO (GopMy IOpUaHYEC-
KOTO JOKYMEHTA.

Y4yacTHUKA MEIMATUBHON CECCUU, TPUASL
B MEIMAIUIO, 3aMHTEPECOBAHBI B HAJIWYHH -
(eKTUBHBIX MEXaHU3MOB DPA3PELICHUS U YpPEery-
JUPOBAHUS BO3HHUKIIETO MEXIYy HUMHU KOH(IUK-
Ta. OHU JOJDKHBI OBITH YBEPEHbI, YTO YCIEIIHO
MPOBOJISL TEPETOBOPHI M JIOCTUTHYB B3aUMO-
MPUEMJIEMOTO COIJIALICHMsI, OIUIATUB TOHOpap
MEIMATOPY, CMOTYT C YBEPEHHOCTBHIO paccyu-
THIBaTh U Ha TO, YTO UM OyAeT NpPeaoCTaBlICH
COOTBETCTBYIOIINI 3aKOHOAATENbCTBY JOKYMEHT,
MMEIIINN ropuandeckyto cuiny. U ato He mpotu-
BOPEUUT YTBEPKACHUIO, YTO MEIHAIMs — Tepe-
TOBOPBI CTOPOH C YYacTHEM MeAHUaTopa ¢ IEIbIo
YpEerylIupoBaHus Cropa IMyTeM BBIPAOOTKH B3au-
MOTIPUEMIIEMOTO MEIMATUBHOTO COTJIAIICHHS.

Oto TpebyeT OT Menuaropa KBanupuim-
POBAaHHBIX HOPUIUYECKUX HABBIKOB, «IIO3TOMY,
MMEHHO OT IOpHCTa Ha CTAaJUU 3aKIIOYEHHS Me-
JUATUBHOTO COTJIAIIEHUs 3aBUCUT KayecTBO Ipe-
TBOPEHHUSI B TPABOBYIO (OPMY AOCTUTHYTHIX B
neperoBopax Borpocoy, nonaratotr O.I1. Beue-
puHa, WU.b. Ilyranosa [2, c. 1].

HeoOxoaumo yCTpaHUTh CyIIECTBEHHBIE
HEJIOCTaTKU B MAcCCHUBHOW poJjM Meauaropa. 3a-
KJIIOYEHHE MEIMAaTHUBHOIO COIVIAIIEHUS JOJKHO
CTaTh 0053aHHOCTBHIO, @ HE IPABOM MEIUaTOpA.

Hcxons w3 BbIIECKa3aHHOTO, B CBSI3U C
HEOOXOAMMOCTBIO OTPAaOOTKM MeXaHU3Ma 3a-
KJTFOUEHHUSI MEMATUBHOTO COIVIAIlIEHUS Ha IMpak-
TUKE T0JIaraeéM BO3MOXHBIM JIOTIOJHUTH TJIaBy 3
[IpaBun mnpoBeaeHUs Meauauud TyHKTOM 16.5
CIIEIYIOIIETO COAEPKAHMS: «IIO pe3yibTraTam
MIEPETOBOPOB CTOPOH 3aKIIOYUTh MEAMATUBHOE
COTJIAIIICHHUEY.

Ho-HameMy MHCHHIO, 3TO IIO3BOJIMT IIOA-
HATh ABTOPUTET TAaKOW MParMaru4HOW MPOIEAY-
pe, KaKk HHCTUTYT MEIUAIIHH.

MpI monaraem, 9TO CO CTOPOHBI Oeropyc-
CKOTO TOCYIapCTBa HEOOXOMUMO OKa3zaTh HEOO-
XOJIMMBIC BO3JCHCTBUS I obOecrieueHus d¢-
(eKTUBHOW CcolMaIM3ai KBaTU(UKAITMOHHBIX
HaBBIKOB MEIUATOPA.

[TpakTudeckass 3HAYUMOCTh COJCPIKALIHX-
csi B paboTe BBIBOJOB U PEKOMEHJIAIMI COCTOMT
B TOM, YTO OHU HAIICJICHBI Ha JaJbHEHIIee pas-
BUTHE M COBEPIICHCTBOBAHUE NPOIIECCa MPEIbSIB-
JeHUs] KBaJU(UKAIMOHHBIX TpeOOBaHUM K Me-
JUATOPy IO 3aKIIOUYEHHIO MEIMATHBHOTO COTJIa-
IICHUSI.

Coneprkamuecss B IPOBOJMMOM HCCIIENIO-
BaHHUU BBIBOJIBI U TPEIUIOKEHHUS MOTYT TOBJIHSTH
Ha MPOIECC PACHIMPEHUS TEOPETHUECKUX MPE-
CTaBleHUH 00 MCCIeTyeMOM IPaBOBOM AacIIeKTe.
[IpeamonaraeTcsi, YTO OHU MOTYT OBITh HCIOJb-
30BaHbI B HOpMOTBOp‘ICCKOﬁ ACATCIIBHOCTHU II0
COBEPILEHCTBOBAHUIO 3aKOHONATEIBHBIX HOPM,
KOTOpPbIE PEerIaMEeHTHPYIOT OTHOIIEHUs B cdepe
NPUMEHEHHUS POILEAYPhl MEIUAlUU B IPaXkIaH-
CKOM TIpaBe PECITyOINKH.
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OCOBEHHOCTHU YCTAHOBJIEHUA
DAKTOB, UMEIOLIUX
IOPUINYECKOE 3HAYEHUE

B.B. I'neo

BUII — Yuueepcumem npaea u couyuaibHo-
UHPOPMAYUOHHBIX MEXHOIO2UTL

2. Munck, Pecnyonuxa benapyco

3akoHomarenbcTBOM PecmyOnuku  bena-
PYCh TPEIyCMOTPEHO PACCMOTPEHHE CYIaMH B
nopsizike 0co0Oro NMpPOM3BOJACTBA TAKOM KaTero-
pHUM JieNl, KaK yCTaHOBJEHHE (DAKTOB, UMEIOIINX
opuauueckoe 3HaueHue. llepeueHp ykazaHHBIX
(dakTOB ycTaHOBJEH CT. 364 I'pakgaHcKoro mpo-
neccyanpHOro kojekca PecnyOnukn benapychb
(manee — I'TIK) [1]. CymHOCTh paKTOB, IMEIOIITUX
IOPUINYECKOE 3HAYCHUE, 3aKIII0UAETCS B TOM, YTO
OT HUX 3aBUCUT BO3HUKHOBEHHUE, U3MEHEHHUE WU
NpeKpaleHue JMYHBIX WIH HMYIIECTBEHHBIX
npas rpaxnaad. M3 nonoxenuit ct. 363 I'TIK cre-
JIyeT, 4YTO OCHOBAHUEM Il OOpalieHus B Cya C
3asBJICHUEM 00 YCTaHOBICHMM (DaKTOB, MMEIO-
IMIUX IOPUIMYECKOE 3HAueHHe, SBISETCA HCUep-
NaHHUE 3asBUTENIEM MHBIX BO3MOXXHOCTEH Ui MX
YCTQHOBJICHUS BO BHECYAECOHOM IMoOpsiake. OTO
MpECTaBIAET CO00 OHY U3 OCOOCHHOCTEH pac-
CMOTpPEHMSI JAaHHOW KaTerOpUH JIEI.

[1.®. Enuceiikun  ormeuan: «lOpuanuec-
KA 3HAUUMBIH Xapakrep (axra o0ycIOBIMBaACT-
Csl HE TOJIBKO CBSI3BIO C KAKUM-TO CYyOBEKTHBHBIM
IIPaBOM, HO U C NPABOBBIM IOJIOKEHUEM JIMIIA B
OTAETBHBIX MPABOOTHOIICHUSX: TPaKJAHCKUX,
TPYIOBBIX, OpauHO-ceMelHbIX» [2,c. 14]. U3
NIPUBEIGHHONH TOUKU 3pEHHUs CIIEAYET BBIBOJ O
TOM, YTO CyJ B Ipoliecce MPOU3BOJCTBA O JIaH-
HOW KaTeropuu Jej OJHOBPEMEHHO peIlaeT JBe
3ajlayM: TepBas 3aKII0YAaeTCs B YCTAHOBICHHU
(bakToOB, UMEIOLINX IOPUINUECKOE 3HAUCHHE, Iie-
JbI0 KOTOPOTO SIBIISICTCSI MPENOCTABICHUE JIHILY
BO3MO)KHOCTH OCYILECTBIISATh KOHKPETHBIE CyOb-
CKTHBHBIC IIpaBa; BTOpasi COCTOMUT B OIpeiese-
HUH [IPABOBOTO ITOJIOKEHUS JINIIA.

B cBsi3u ¢ TeM YTO Ha MOMEHT IOJa4HU JIU-
IIOM 3asiBJICHHUsI 00 YCTaHOBJIEHHH (haKTa, UMEI0-
IIEr0 IOPUANYECKOE 3HAYEHUE, MYy MOXKET ObITh
HE M3BECTHO, JUIS peay3allii KaKUX IPaBOOT-
HOIIEHUH MOTpeOyeTcsl yCTaHaBIMBAEMbIH (aKT
B JaJbHEHIIEM, TO IIPU NPUHATHH U pacCMOTpe-
HUM 3asBJICHUS] JaHHBIA (DAaKT MOUIeKUT Ccyneo-
HOW OIIGHKE C TOYKM 3PCHMS BO3MOXHBIX IIpa-
BOBBIX TmocneAcTBuil. OmnpeneneHue MpaBoBON
3HAUUMOCTH (haKTa SIBISETCS OIHOW M3 CTaiauid
NPaBONPUMEHUTEIBHON JeSITeTbHOCTH Cy/a, KO-
TOpasl Ha3bIBaeTCs IPaBOBOW KBaJM(UKAIUEH.
A.I1. Kopo6oB moji Helf MOHMMAET «yCTaHOBIIE-
HHUE YIOJHOMOYEHHBIMH Ha TO JIMI[AMU COCTaBa
daxTa, MOPOXKAAIOLIETO MPABOOTHOIIECHHUE, JTUC-
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MO3UIMH (1 THIIOTE3bI) TPABOBO HOPMBI, MOJJIE-
JKalled MPUMEHEHHUI0, U COOTBETCTBUS JAHHOTO
COCTaBa IOPUINYECKOTO (haKTa 3TOW IUCTIOZUINH
(v runorese) HOpMBI» [3, ¢. 76]. JlanHast TpaKkTOB-
Ka JIOCTAaTOYHO 3aIlyTaHa, MO3TOMY MOJKPEIHM
ee ne(UHUIME COBETCKOTO U POCCHICKOTO yye-
Horo-nipaBoeega C.C. AnekceeBa, MO MHEHHIO
KOTOpOTO, «IIPaBOBasi KBATH(PUKALMS — ITO IOpPH-
JUYecKasi OleHKa BCEil COBOKYITHOCTH (paKTHyec-
KHX OOCTOSITENILCTB JIeia IyTeM OTHECEHHsI JaH-
HOTO ciiy4asi (IJIaBHOTO (paKTa) K OMpeaeIeHHBIM
IopuanIecKkuM HopMam» [4, ¢. 123].

[Ipoananu3upyeM OpUAMYECKOE 3HAYe-
HUE U 0COOEHHOCTH MX YCTaHOBJICHMS, a TaKxkKe
MocTapaeMcsi OTPa3UTh CyTh IMPABOBOM KBaJu-
¢dukanuy Ha MpuUMepe yCTaHOBIEHHs (akTa Ha-
XOKICHMS JIMIA Ha YOKIUBEHUH. B cooTBeTCTBHM
c 4. 1 ct. 364 I'TIK ycranoBnenue ganHoro Qax-
Ta UMEET 3HAYCHHE /IS MOJIy4YEeHHUsI OINpeaesICH-
HBIX MIPABOMOYHI, a UIMEHHO, 3TO J1a€T BO3MOXK-
HOCTb JUUISl TIOJYYEeHHs HACJEICTBA, Ha3HAYCHMS
MeHCUuu uin Bo3MelleHus Bpena [1]. Onnaxo
371€Ch UMEET MECTO OJIHAa 0COOEHHOCTh: BO3MOXK-
HOCTb IOJTyY€HUS BBIIICYKAa3aHHBIX MTPABOMOYHIA
JIOTTYCKAETCs JIMIIb B TOM ClTydae, €CJIH MOMOIIb,
OKa3bIBaeMas 3asIBUTEIIIO, SBISIACH MTOCTOSHHBIM
Y OCHOBHBIM HMCTOYHHMKOM CPEACTB K CYyILECTBO-
BaHMIO. B TOM cnyuae, eciu y nuua, xojmarai-
CTBYIOILIETO 00 YCTaHOBIIEHUU COOTBETCTBYIOIIIE-
ro ¢axra, uMencs 3apaboToK, IEHCHS, CTUIICH U
WIM WHBIE MCTOYHMUKH JI0X0/a, HEOOXOIUMO YyC-
TaHOBUTb, SBISUIACh JIM OKa3blBaeMas IOMOIIb
CO CTOpPOHBI JUIA, MPEICTABISIOIIETO COAep-
JKaHUe, MOCTOSHHBIM M OCHOBHBIM HMCTOYHUKOM
CPEICTB K CYLIECTBOBAHUIO 3asBUTEN. DakT Ha-
XOKICHHS JIMIIA HA WXKAUBEHUHU YMEPILEro ycTa-
HAaBJIMBAETCS CIPABKOW, OCHOBAHHOM Ha HMMEIO-
IIMXCSI TaHHBIX O JIUIIE (3asBUTEJIE), BbIIaBaeMO
COOTBETCTBYIOIIMM OpPraHOM O TOM, YTO 3as-
BUTEJIb HAXOIWJICA Ha WKIUBEHUH YMEPIIETO.
Bmecrte ¢ TeM 3TO He JMIIAET Cy MpaBa Ha yc-
TaHOBJIEHWE B CyneOHOM mopske ¢akra Ha-
XOKICHHS JIMIA HA WKIMBEHHH, OJHAKO B JIaH-
HOM cllydae OyIyT UMETb MECTO MHbIE IIPABOBbIE
MIOCIICACTBHUS.

Comnacho ct. 1063 I'pak1aHCKOTO KOjJieKca
PecniyOnuku benapyces (nanee — I'K), ans ycra-
HOBJICHUS! (haKTa HAXOXKICHHS Ha MKIUBECHUH
yMepuIero ¢ 1enbio oGopMiIeHHs MpaBa Ha Ha-
CJIEICTBO HEOOXOIMMO YCTAHOBHUTH (haKT HETpY-
JIOCTIOCOOHOCTH JIMIIa KO JTHIO CMEpPTH Haclleno-
JaTensi, HaXOAIIEerocs Ha MKIUBEHUH yMepIlie-
0 HE MEHEeEe OJIHOTO rojia JI0 €ro cMepTH [5].

N3 monoxenuit m. 1 ct. 957 I'K BBITEKAET,
YTO MPH YCTAHOBJICHUU (aKTa HAXOXKACHUS Ha
WKJIMBEHUU U1 BO3MELICHHsI Bpeda B cCiydae
MOTEPH KOPMMJIbIA CyaM HEOOXOIUMO YUHTHI-
BaThb HOPMBI 3aKOHA, CBUJICTEIILCTBYIOIIUE O TOM,




YTO MPaBO Ha BO3MEIICHHE Bpela HE CBS3aHO C
HAJIMYMEM WM K€ OTCYTCTBUEM POICTBEHHBIX
OTHOIICHUH MEXIY MKIUBEHIIEM U KOPMUIIBLIEM,
a TaKkKe HE MMEET 3HAUYeHUsl CPOK HaXOXKIACHUS
JIMIIA Ha WKIUBEHHH.

Takum 00pa3oM, Mbl BHJIUM, YTO [TPABOBAsI
KBaJH(UKAIUS, KOTOPasi 0 CYyTH 3aKJIFOYAETCS B
IOPUIMYECKON OIIEHKE MpPEeJOCTaBICHHBIX 3asi-
BUTEJIEM WJIM K€ MOJTYYCHHBIX MHBIM MPAaBOMOY-
HBIM 00pa3oM JJ0Ka3aTeIbCTB, CIIOCOOCTBYET OI-
pEIECIICHUIO HACTYIUICHUSI TPEX BO3MOXHBIX Ba-
PHAHTOB TMPABOBBIX MMOCJIEACTBUI, 8 UMECHHO: BO3-
HUKHOBEHHE, U3MCHEHUE WIH NIPEKPAILCHHE JTNY-
HBIX JTHOO MMYIIECTBEHHBIX MpaB Ipa)kIaH WIH
IOPHIUYECKUX JIHII.

Kak y>xe ormeuanoch paHee, AeiicTByroIIEe
TpaXJIaHCKOE TMpolecCyaibHOE 3aKOHOJATEIhb-
CTBO COJCPXHT OTKPBITHI TEepeYeHb (aKTOB,
UMEIOUINX IOPUIMYECKOe 3HAYeHHe, 4YTO JaeT
BO3MOXXHOCTb CyZlaM TIpU3HATh WHbBIE (DaKTHI,
paccMmarpuBaeMble B TOpPSAKE 0COOOTo MpPOU3-
BOJICTBA C COOJIIOIEHUEM OIpENEIeHHBIX Orpa-
HUYCHHIA, UMEIOIIUMHU IOPHIUYECKOe 3HAYCHUE.
[Ipu sToM 3asBUTENIO0 HEOOXOAUMO OyaeT mpel-
CTaBUTh J0Ka3aTeJIbCTBA B MOATBEPKICHUE YCTa-
HaBJIMBAaCMbIX (AKTOB, B NMPOTUBHOM Cllyyac B
XOJIe OLIEHKH JI0Ka3aTeJIbCTB Cy MOXKET OTKa3aTh
B YIOBJIETBOPEHUH COOTBETCTBYIOILETO 3asBlie-
Husl. OTMETHM, YTO pElIeHHe Cyla 00 yCTaHOB-
JICHUU COOTBETCTBYIOIIMX FOPHIUYECKUX (akK-
TOB, HYXJIAIONIMXCS B PETHCTPALMU YIIOIHO-
MOYEHHBIM OpraHoM (Hampumep, (pakT cMmepTH
rpaXk/JIaHuHa), HE 3aMEHSET CaMy PEruCTPalMIo,
a OyIeT JUIIb OCHOBAaHWEM JUISl €€ OCYIIECTB-
JICHUSI.

Takum o0paszom, oco0oe 3HaYEHHE yCTa-
HOBJICHUSI IOPHIUYECKHA 3HAUYUMBIX (DAKTOB Cy-
JIOM UMEET MECTO HE TOJIbKO IPHU yTpare U HEBO3-
MOYKHOCTH BOCCTaHOBJICHHSI JTOKYMEHTOB, YJO-
CTOBEPSIIOUINX HAJHYUE OMPEICICHHBIX FOPHIH-
YecKuX (pakToB, HO TAaKXKe M B TOM Cly4ae, Koraa
HaJIMYUE WM OTCYTCTBHE (haKkTa oIpenessiercs
COBOKYITHOCTBIO OOCTOSITENILCTB, HE O0Jajaro-
IIMX HOPMAaTHBHBIM 3aKPEIJICHUEM, a yCTaHaB-
JMBAEMBIX MTOCPEIICTBOM OIICHOYHBIX KPUTECPHUECB,
BBITEKAIOIINX W3 MHOTOJIETHEH CyneOHOH Tpak-
THUKH.

[ToaBoOAsSE UTOT BBIIEU3IOKECHHOMY, OTMe-
TUM, YTO TMPABONPUMEHHUTENIBbHAS JESITEIBHOCTD
CyZa BKJIIOYaeT B ceOs CTaIui0 HEemoCpeICTBEH-
HOTO YCTAHOBJICHUSI ¥ TOATBEPXKICHHS CyIIe-
CTBOBAHMS HOPUIUYECKUX (PAKTOB, CHOCOOHBIX
MOBJICYb MPABOBBIC MOCIEACTBHS, a TAaKKe CTa-
U0 TPaBOBOM KBanu(HUKAIMKU STUX (DAKTOB.
B cBoio ouepenp, mnpaBoBas KBaJTH(pHUKAIMS
MpeacTaBisgeT co0oil CIIOKHYIO, MISAIIYIOCs Jesi-
TEIbHOCTh, BHIPAXKAIOIIYIOCS B COBEPIIICHUN pa3-
JUYHOTO POJia TPABONPUMEHHUTEIBHBIX JEHCT-

BUM, HAINPaBJIEHHBIX HAa YCTAHOBJIEHHWE OOCTOS-
TEJIbCTB JIea, BBIOOP COOTBETCTBYIOIIEH HOPMBI
C €€ MOCIEAYOLUM TOJIKOBAaHUEM U, B KOHEUHOM
cueTe, BHIHECEHHE 3aKOHHOTO M 00O0CHOBAHHOIO
peLIeHHUs.
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ABTOKOMITOHEHTbBI KAK
TEXHUYECKHU CJIOKHBIE TOBAPbI

T.B. I'puzopvesa

BUII — Yuueepcumem npaea u couyuaibHo-
UHDOPMAYUOHHBIX MEXHON02UTL

2. Munck, Pecnyonuxa benapyco

Ha cerogHameuii 1eHb TEXHUYECKHU CIIOK-
HbI€ TOBApBl KaK IMpPABOBas KaTeropus peryiu-
pytorcss HopMamu ['paxnaHckoro konekca Pec-
nyommku benapych [1], a Takke 3akonom «O 3a-
MUTE TpaB moTpeduteneir» [2] W MmocTaHOBIe-
Huem Coera MunuctpoB Pecniyonuku benapych
No778 ot 14.06.2002 1., B KOTOPOM yKa3aH Tepe-
YEHb TEXHUYECKH CIOKHBIX TOBapoB (nanee — [le-
peuenn) [3].
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Tak, B COOTBETCTBUH ¢ 3aKOHOM O 3aIlUTe
npaB MoTpedureneil B OTHOIIEHUH TEXHHUYECKH
CJIO)KHOTO TOBapa MoTpedUTe b UMEET MPaBo OT-
Ka3aThCsl OT UCIIOJHEHUS JOTOBOPA KyTUTU-TIPO/a-
KU TEXHHUUYECKH CI0KHOTO TOBapa U noTpedoBaTh
BO3MEIIEHNS YIUIAYEHHON 3a TaKOW TOBAp CyM-
MBI HJIM TIOTPeOOBaTh €ro 3aMEHbI Ha TOBAp TOM
K€ Mapku (MOJIENIN) UM TOTO K€ TOBapa APyroi
Mapku (MoZenn), At KOTOPOro ObLT MPOU3BEICH
COOTBETCTBYIOLLMI NIepepacyeT MOKYIHOH LIEHBI,
TOJBKO B TEUEHHE UYETBIPHAALIATH JHEU C JaThl
nepeayr Takoro ToBapa MoTpeduTento (oOMeH
TEXHUYECKU CJIOKHOTO TOBapa) M MO UCTEUECHUU
ATOTO CpPOKa yKa3aHHbIE TPEOOBAHUS MOTYT OBIThH
YIOBJIETBOPEHBI TOJBKO B CIIydasix, OMpPEIesICH-
HBIX 3aKOHOM, B TOM 4YHCJIe: OOHapyXeHHe 3Ha-
YUTEIHLHOTO HEJJOCTATKa TOBapa; HapyILIEHHE CPO-
KOB, TIPEAYCMOTPEHHBIX 3aKOHOM O 3allUTe MpaB
norpebureneil A yCTpaHEHUS HEJOCTATKOB
TOBapa; HEBO3MOXKHOCTh HCIOJIB30BaHUS TEXHU-
YECKU CIIOKHOTO M3/ETUS B TEUEHUE KaXkJIOro
rora TapaHTHHHOTO CpOKa, B TeueHHe OoJee
30 gHell M3-3a MHOTOKPATHOI'O YCTpPaHEHUs! ero
pa3nuuHbIX AedexTos [4, c. 291].

Jlsis OTHECeHHsI aBTOKOMIIOHEHTOB K KaTe-
TOPUM TEXHUYECKU CIIOKHBIX TOBApOB HEOOXO-
JUMO JaTh OIpeeIeHne TEXHUYECKH CIO0KHBIM
TOBapaM KaK TaKOBbIM. Tak, TEXHUYECKU CIIOXK-
HBIi TOBap KaK Hay4Has KaTeropust B oOuiem
CMBICTIE — 3TO TOBap, OOIATAIOUINI CIIOKHBIM
YCTPOMCTBOM M BKJIIOYAIONIMIA B €0 MHOXKECT-
BO KOHCTPYKTHBHBIX 31eMeHTOB. CornacHo ce-
MaHTHYECKOMY CBOWCTBY CJOBO «aBTOKOMIIO-
HEHT» — 3TO JIeTajb aBTOMOOWIIS, TOTOMY MOXEM
OTMETHUTh, YTO OOJIBIIMHCTBO CJIOXKHBIX JeTajei
aBTOMOOWJISL OTHOCSITCSI K TEXHUYECKHU CIIOKHBIM
ToBapaMm [5]. OHaKo, MaHHBIN BUJ TEXHUYECKU
CIIOKHBIX TOBapoB He BKJIIoueH B [lepeuens, B
nyHkre 1 u 2 Tlepeuns UMeOT MECTO aBTOMOOU-
JIM, TPAKTOPBI, MPHUIIETIBI, MOTOBEJIOTOBAPHI B 1ie-
JIOM M OTJEJbHbBIC BHJIbI aBTOKOMIIOHEHTOB (KYy-
30Ba, KaOWHBI, IACCH, PaMBbl, IBUTaTeIN K aBTO-
MoOuJIsIM, TpakTopam) [3].

C mnpaBoBOM TOYKU 3pEHUSI OTCYTCTBUE
MOJTHOTO TIepeYHs aBTOKOMIIOHEHTOB B Ilepeune
HE yMaJsieT MpaB MOTPEOUTENs MO OTHOIICHUIO
K HUM, a JIMIIb pacmupsieT ux. Tak, OTCyTCTBHE
HEKOTOPBIX BUIOB aBTOKOMIIOHEHTOB B Ilepeune
TEXHUYECKU CIIOKHBIX TOBapOB, B OTHOILEHUU
KOTOpBIX MOTpeOuTENb BIpaBe TpeOOBaTh 3ame-
HBl TOBapa WJIM BO3Bpara YIUIAYEHHOH 3a HEro
JIEHE)KHOM CyMMBI TI0 ucteueHuu 30 qHel co THS
nepesayy ToBapa MpoJaBIOM MOTPEOUTEIIO MPH
0oOHapy)KeHHU CYIIECTBEHHOTO HEJOCTaTKa B
TOBape WJIM HapyUICHHMH CPOKOB 0O€3BO3ME3HO-
ro yCTpaHEeHHsI HEJOCTAaTKOB TOBapa, JUILIb JAeT
MpaBo MOTpeOuTeN0 TpeboBaTh 3aMEHbI TOBapa
WIM BO3BpaTa YIJIAYEHHOW 3a HEro JEHEKHOM
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cyMMBbl 110 uctedeHuu 30 aHel co AHs nepenayu
TOBapa MpPOJABIOM MOTPEOUTEINIO, B TOM YHCIIE
TpeboBarh 3aMeHy HEIO0OpPOKaYECTBEHHOTO TO-
Bapa TOBApOM HaJUJIEKAIIEro KauecTBa, a TaKxkKe
TpeOOBaTh PacTOP)KEHHE JOTOBOpPA PO3HUYHOM
KYIUIM-TIPOJIaXKK M BO3BpAT YIUIAQUEHHOW 3a To-
Bap JIEHEKHOU CYMMBI.

[IpumepoM MOXKET CIIy>KUTh Clydyaid, Korja
MPO/IaBEll peayn30oBaj ToBap (Bajd KapJaHHbIN)
norpeduremo. [lo ucreuenun 30 nHel ¢ Mo-
MEHTa NpUOoOpeTeHHs ToBapa K Hemy oOpaTui-
Csl TOTpeOWTENh W TPEIbSIBHI TPETEH3UIO B
OTHOILIEHWU KadecTBa ToBapa. [lorpeburenem
NPEIbSIBICHO TPEOOBAHUE O PACTOPKEHUM J10-
roBOpa KYIUIH-TIPOAAKA M BO3BpAaTe JICHEKHBIX
CPEICTB, YIJAYEHHbIX 32 HEKAYe€CTBEHHBIH TO-
Bap (Ban kapmanubii). [IpomaBen mocuuTan Tpe-
OoBaHue moTpeduTenst He0OOOCHOBAaHHBIM, BBHUILY
Yero MOCTYIWI BOIIPOC, «a IPABOMEPHO JIU Tpe-
OoBaHHE, KOTOPOE TMPEIbSBUI TMOTPEOUTENH?)
[To manHOMY BOmpOCY OBLIO AAHO Pa3bsCHEHHE
3aMECTHTENIEM HauyaJbHUKA OTAENa IO 3aluTe
NpaB MoTpedUTeNe yrpaBieHUsl 3allUThl IPaB
noTrpeduTenei u KOHTPOIS 3a pexiamMoid MuHU-
CTepCTBAa aHTUMOHOIMOJBHOTO PETYIHPOBAHUSA H
tToproBiu Pecryonuku benapycb. Tak, cormacHo
JTAHHOMY Pa3bSICHEHUIO BaJl KapJaHHBIN HE BKITIO-
yeH B [lepeueHb TEXHUYECKHU CIIOXKHBIX TOBAPOB,
B OTHONICHWH KOTOPBHIX IOTPEOHTETh BIIPaBE
TpeboBaTh 3aMEeHbl TOBapa WJIM BO3Bpara yIula-
YEHHOM 3a HETO IEHEXHOM CyMMBI 110 UICTEUYEHNN
30 nHel co NHA mepeAayd ToBapa IPOAaBLOM
NoTpedUTeN0 NpU OOHAPYKEHUU CYIIECTBEH-
HOTO HEIOCTaTKa B TOBape WM HAPYIICHHH CPO-
KOB 0O€3BO3ME3/IHOTO YCTPAHEHHs] HEJOCTATKOB
TOBapa, a MOTOMY TpeOOoBaHWE MOTPEOUTENS SB-
JISITCS IPAaBOMEPHBIM.

Takum 00pa3oM, B 3aKIIIOYEHUH MOXKEM
OTMETHUTH, YTO aBTOKOMITOHEHTHI, KOTOpPbIE TIPEeI-
CTaBJISIIOT COOOM CIIOKHBIE J€Taal aBTOMOOWMIIS,
KOTOpBIE BKJIIOUAIOT B Ce0s HECKOJIBKO KOHCT-
PYKTHUBHBIX 3JIEMEHTOB, IMOMAJal0T MOJ KaTero-
PUI0 TEXHMYECKH CIIOKHBIX TOBapOB, OJHAKO B
HEKOTOPBIX 3aKOHOMATENIbHO TMPEAYCMOTPEHHBIX
cilydasix orpannuuBarotrcst [lepeunem, KOTOpBIit
3akperuisier npaBo [lorpeOutens TpeboBarh 3a-
MEHbI TOBapa WJIM BO3BpaTa YIUIAYEHHOH 3a HEro
JIEHEKHOU CyMMBI 110 ucteuennu 30 e co aHs
nepenadun ToBapa IIpomgasiom [lorpedurento nmpu
OOHapy)KEHUU CYIIECTBEHHOIO HEAOCTaTKa B
TOBape WM HapyLICHUH CPOKOB OE3BO3ME3THOTO
yCTpaHEHUs] HEJOCTATKOB TOBApa.
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OCOBOE MHEHHME CY/J1bH B
I'PA’KJAHCKOM U XO3AUCTBEHHOM
INPOLHECCE: COCTOSAHHUE
N INEPCHEKTHUBBI

A.B. I'puyxesuu

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAUUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

OmHUM U3 UHCTUTYTOB IPAaXKTAHCKOTO MPO-
LECCYaJIbHOIO IIPaBa M €ro MOAOTPACIU — XO-
3sIICTBEHHOTO MPOIIECCYalbHOTO MpaBa, Ha JIaH-
HOM JTafe He MOJYYMBLIMM JOJKHOTO DPa3BU-
THS KaK B 3aKOHOJATEIbCTBE, TaK M Ha MPAKTUKE,
BBICTYIIA€T HWHCTUTYT OCOOOTO MHEHHS CYIbH.
JlaHHBII WHCTUTYT PETIAMEHTHUPYETCS HCKIIIO-
YUTEIbHO X03SICTBEHHBIM MPOLIECCYAIbHBIM KO-
nexcoM Pecny6nuku benapycs (manee — XIIK),
a umenHo ctT. 31 XIIK [1]. B cBoro ouepensb, HOp-
MBI TIOIOOHOTO Xapakrepa B ['pakgaHckoMm mpo-

neccyajgbHoM Kozpekce Pecny6nuku benapych
(manee — I'TIK) orcyrctByror. B cBsizu ¢ 3tum
HE BBI3BIBAET OCOOOTO YAMBICHHS MPAKTUYECKU
MOJTHOE€ OTCYTCTBUE HCIOJb30BaHMS JIaHHOTO
MHCTUTYTa B MPABONPUMEHUTENBHON JAesTelb-
HoCcTH. HemocTaTouHo MmIMPOKO OH HCCIENIOBaH
U B COBPEMEHHON OTE€YECTBEHHOM FHOPUINYECKOM
Hayke. IMEeHHO 03TOMy AaHHas TeMa IpecTaB-
JsieT 0coOblil MHTEpec. B xonme ee uccienoBaHus
B IIEPBYIO OYEpEb CIEAYET PACKPBITh MOHITHE U
CYILIHOCTb 0COO0r0 MHEHHUSI CY/IbH.
OTeuecTBEHHOE TPOIECCyaTbHOE 3aKOHO-
JIaTeNbCTBO, K COXKAJICHUIO, HE CONEPXKUT nedu-
HULMK yKa3zaHHoro moHsTus. B cr. 31 XIIK mbI
BCTpeyaeM cliieayromee nojoxenue: «Ilpu pac-
CMOTpPEHHH JIela CyAOM, paccMaTpUBAIOIINM
HYKOHOMHYECKHE JIeNa, B KOJUIETHAIBHOM COCTaBe
CyZbs Cylla, pacCCMaTPHUBAIOIIETO SKOHOMHYECKHE
Jiesia, He COINIACHBIM ¢ peleHrueM OOJBIIMHCTBA,
00si3aH MOAMMCAaTh BBIHOCHUMOE CyaeOHOe I10-
CTAaHOBJICHHE M BIPaBE H3JIOKUTH CBOE 0CO0OE
MHeHHEe 0e3 OTMETKH 00 3TOM B IOAIHUCHIBae-
MoM cyneOHoM akte» [1]. JlaHHBIH Te3uC CIIOXK-
HO MPU3HATH ONPEIEICHUEM MTOHATHSL, TTOCKOJIBKY,
M0 HAllleMy MHEHHIO, OH HE PacKpbIBaeT IIyOu-
HYy HUCCIIeAyeMOoro MHCTUTyTa. [Ipu sTOoM cnemy-
€T TaKKe YNOMSAHYTh, 4TO U B Ipoekre Koxek-
ca rpaXkIaHCKOro cyaonmpou3BoacTBa PecmyOmu-
ku benapyce (nanee — IIKI'C) orcyrcTByeT odu-
nuanbHasg AePUHHUIMS 0COO0TO MHEHHS CYIbH.
B 4. 1 ct. 31 IIKT'C copepxkutcs crneayoliee mo-
noxeHue: «Cyaps, HE CONIACHBIM C PEIIEHUEM
OOJBIIMHCTBA, MOXKET U3JI0KHUTh B MHUCbMEHHOM
BHJie cBoe ocoboe mHeHuey [3]. [Ipeacrarmsercs,
4yT0 Hambosiee TOYHOE W B TOJHOW Mepe oTpa-
JKarollee CyNHOCTh JTaHHOTO WHCTUTYTa OIIpe-
JIEIEHHEe JTaeT POCCUHCKUN  HMCCIEN0BATElb
A.A. MoxoB. OH yKka3bIBaeT, 4YTo «0co00e MHe-
HUE CYyJbU — 3TO MHEHHME OJTHOTO U3 Cy/leH, yya-
CTBYIOILIETO TP KOJIJIETUATIHLHOM PAaCCMOTPEHHUH
Jiela W OKa3aBIIErocs HECOITIAaCHBIM TIOJTHOC-
THIO WJIM B KAaKOW-TMOO YacCTH C BBIHECEHHBIM
cyneOHbIM perieHuem» [4]. MHbIMH clioBamH,
oco0oe MHEHHE B IIeJIOM TIO/pa3yMeBaeT He-
coriacue CyJpH C MO3UIKeH OOIBIINHCTBA, KOTO-
poe nmpuHsuIo pemenue no nery. Ilpu atom, kak
ClIeyeT W3 BBIIICH3JIOKEHHOIO OINpEIEICHMUS,
JAaHHOE HecoIvlache HeoOs3aTebHO JO0JKHO OT-
HOCHUTBCS KO BCeMY CyAeOHOMY PEIEHHUIO B Iie-
JIOM, CyIbsi MOXET UMETh CBOE€ 0CO00€ MHEHHE
Ha OTIPE/IeIEHHYIO YacTh CyAeOHOTo aKTa.
CripaBesiuBO OyAe€T OTMETUTH, YTO OIHOM
U3 TPUYMH (PAaKTHUIECKOTO HEMPUMEHEHHUsI 0CO-
060ro MHEHUS Cy[bH Ha MPAKTHUKE SBISETCS HECO-
BEPIICHCTBO 3aKOHOMATENbCTBA. JlefCcTByrOmmin
B Hactosiiiee Bpemsi XIIK conepxut cnemytromue
nosoxeHus o nanHoM uHetutyte (cT. 31 XIIK):
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1) ocoboe MHeHuEe CyIbu Uu3JIaraercs B
NUCbMEHHOU (opme, 0e3 OTMETKH 00 3TOM B
CyZcOHOM aKTe;

2) oco0oe MHEHHUE CYy/IbH Cy/a, pacCMaTpH-
BAIOIIETO KOHOMHUYECKHUE JieJia, MPUOOIIAeTCs K
JIeNTy, HO HEe OOBSBISIETCS JIMIAM, YYaCTBYIOLIUM
B JIeJIE;

3) perieHre cyza IMOMANUCHIBAETCS BCEMU
CyIbSMHU TIPU KOJUIETHAIBHOM PacCMOTPEHHUH
Jiesa, B TOM YHCIIe Cy[beil, OCTaBIIMMCS IIPU OCO-
6om mHenuu [1].

B nenom pernmameHtanus JaHHOTO WHCTH-
TyTa B HAy4HOH JHMTEparype MOJIBEpraercs Kpu-
TUKE, U CIPaBEIMBO OyleT OTMETHTh, YTO OHA
BIIOJIHE 00OCHOBaHa. Bo-mepBhix, B 3akoHOIa-
TEJIbCTBE HE pa3pelieH BOMNPOC O TOM, KakKue
MOCJICZICTBHSI BJIE€YET 3a cOO0M oco0oe MHEHHE
cyabu. Anamu3z HopMm XIIK cBugerenscTByer
0 TOM, YTO H3JIOKEHHE 0COO0Tr0 MHEHHUS CyIbH
OTpaHMYUBACTCS JIMILb YCTaHOBIEHUEM (hakra
HECOTJIaCusl C IPYTUMH CYIbsIMH, pacCMaTpUBArO-
HIMMH JeJI0, ¥ TPU 3TOM OHO HE SIBJIIETCS OCHO-
BaHUEM JIJI1 KaKUX-TH00 MalbHEUIINX TeHUCTBHH,
HampuMep, JJIsi MPOBEPKH MPUHATOTO PELICHHS
CyJIOM BBIIIECTOSIIIEH HHCTaHIIUU. BoO-BTOPBIX,
UCXOsl W3 JCHCTBYIOIIETO 3aKOHOJATENhCTBA,
0co00e MHEHHUE CyAbH HE MMEET OIPEIeIICHHOTO
MH(POPMAIIMOHHOTO 3HAYEHHS JI YYaCTHUKOB
npouecca, nockosbKy cr. 31 XIIK mmacur: «Oco-
00e MHEHHE CyIbH Cyla, pacCMaTpPUBAIOIIETO
HSKOHOMMYECKHE JIeia, MPUOOIIAeTCs K ey, HO
HE OOBABISETCS JIMLAM, YYaCTBYIOIIUM B JIENIE».
B-tperbux, Hopmamu XIIK Hukak He ypery-
JUPOBAH BOMPOC O TPeOOBAHUAX, KOTOPHIM JOJK-
HO YAOBJIETBOPATH COJAEp’KaHHE 0CO00ro MHe-
Husl cynbu. HekoTopble aBTOpbI, B YaCTHOCTH,
H.H. bonupipeBa paccmarpuBaeT 0cob0e MHeE-
HUE CyIbU B TPaKIAHCKOM TMPOIECCe KaK OIUH
U3 BUJOB TPAXKIAHCKUX MPOLECCYaTbHBIX JOKY-
MEHTOB, W MpPEINoJaraeT, 4YTo0 OHO JOJDKHO CO-
CTOSITh M3 BBOAHOM, OMHCATEIbHO-MOTUBUPOBOY-
HOM U pe30JIFOTUBHON YacTel, u3aararbCs Ha TOM
K€ S3bIKE, Ha KOTOPOM BENETCS CYHAONpPOU3-
BOJICTBO. Bo BBOmHON wacTu 0coO0Oro MHEHHS
HEOOXOAMMO yKa3aTh JaTy U MECTO €ro BbIHece-
HUsl; (paMUIIMIO, UMS U OTYECTBO CYIbH, €T0 CO-
CTaBUBLIECTO; IO KaKOMy TpakJaHCKOMY eIy,
JaTy €ro OKOHYaHWS M KaKuM COCTaBOM cyaa
ObuUIO BBIHECEHO permieHue. OnucareabHO-MO-
TUBHUPOBOYHAsI YaCTh JIOJDKHA COZEPIKaTh yKaza-
HUE Ha TOJIOKEHHSI PELICHHs Cylla, C KOTOPbIMH
Cylbs, OCTaBIIMWCA MpH OCOOOM MHEHUHU, He
COIIaceH, OCHOBaHMUS M MOTHUBBI TaKOrO HECOr-
nacus. B pe3onroTMBHOM 4YacTH yKa3bIBaeTCs
npejiaraeMoe pelIeHue 1Mo Borpocy (Bompocam),
MO0 KOTOPOMY He ObLIO TIOCTUTHYTO €IMHOTO MHE-
Huda [5,c. 156]. OrMerumM, 4TO B LEJIOM Ipel-
JaraeMble aBTOPOM TPEOOBaHUSI CXOXKH C Tpebo-
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BaHMUSIMH, KOoTOopbIM B coorBeTcTBUU ¢ [TIK u
XIIK momkHO COOTBETCTBOBATH COACpPIKAHUE pPe-
weHust cyda [1; 2]. B-uerBepThIX, B HacTosLIee
BpEeMs 3aKOHOJATEIBHO HE YpPEerylIupOBaHbl CPoO-
KM TIOATOTOBKH OCOOBIX MHEHMH cyned. Berpe-
qyaeTcs MO3ULHUS, YTO 0COObIe MHEHUS JOJKHBI
MUCAThCsS OJHOBPEMEHHO C MOCTAHOBIIEHUEM CY-
Ja, IpUYEM MCKIIOYUTEIBHO B COBEIIATEIbHOMN
koMHaTe. OHaKO TakoW MOAXoJ He OecCrOopeH.
Bpsn 11 B CTONB KOPOTKHI CPOK MOXHO Hallu-
caTb KauyeCTBEHHOE 0c000e MHEHHE, KOTOpOoe B
JanbHEWIIeM, BO3MOXKHO, OyIeT NpUCTaIbHO
M3y4YaThCsl YYaCTHUKAMU TpOIlecca WM BBIIIe-
crosmield cymeOHoW wHcTaHuuen [6, c. 295].
B-misTRIX, 10 HameMy MHEHHIO, Ba)XKHO Ipeay-
CMOTPETh HOPMY, 3aKPEIUIAIOILYI0 IIPaBO y4yacT-
HUKOB Ipolecca 3HAKOMUTBHCS C OCOOBIM MHe-
HUEM CY/IbH 110 JIETTy.

I'TI. MypartmuHa nonaraeT, 4TO MPUYUHBI,
MO0 KOTOPBIM 0CO00€ MHEHHE IMPAKTHUYECKH He
MPUMEHSAETCS, KPOIOTCS B TIICHUXOJIOTUM CaMUX
cyaeil. CommacHO ee TOYKe 3pEeHUs, €CIU CYyAbs
uMeeT 0co00e MHEHHE, OTIUYAIoIIeecs OT MHe-
HUSL €ro KOJUIET, TO 3TO BCENSeT B TIpakIaH,
KOTOpBIE 00 ATOM 3HAIOT WM Y3HAIOT, COMHEHHUS
MO0 TIOBOJY MPAaBOTHI CyAEOHOTO pELIEHUs, 4TO,
HECOMHEHHO, MOJPHIBACT aBTOPUTET Cy/la U yya-
CTBYIOUIMX B jese cyaed. Takxke aBTOp yKasbl-
BAeT, YTO HE PENIKH CIy4au, KOrjga CyIbsM, BbI-
CKa3bIBAIOUIMM OCOOBbIE MHEHHS, MPUKICHUBAIOT
SIPIIBIKUA «JTUCCUJICHTOBY [6, C. 296].

Bmecte ¢ Tem He Bce MpaBOBEIbl TaK Ka-
TErOpUYHO OTHOCATCS K 0coOoMy MHeHHIo. Pa3-
JeNsAsl TO3UIMI0 HEKOTOPBIX HCCIIeOoBaTelNeH,
OTMETHUM, YTO MHCTUTYT 0COOOr0 MHEHUS CYIbH,
HECOMHEHHO, YKPEIUISIET HE3aBHUCUMOCThH CyIei
W, CIIeJ0BaTeNbHO, CyIeOHOW BIACTH, SBISSICH
rapaHTHeil oTrBeTcTBeHHOCTH cynei. Ilpencras-
JSIETCsl, YTO MPaBO Ha 0CO00€ MHEHHUE SIBISETCS
CPEICTBOM HMHAMBHIyaTU3aluu (QUIYpPbl CYIbH,
TaK KaK OHO BBIJIEJSET €ro Kak aBTOHOMHOTO U
OTBETCTBEHHOTO CYOBhEKTa Cy/IcOHOTO OpraHa.

Takum o00pa3oM, mMojx OCOOBIM MHCHH-
€M MOHHMMAETCsl TOUKa 3PEHHUsl OTHOTO U3 CYJIECH,
KOTOPBIM BXOAUT B COCTaB Cy/a, €CJIM JIEJ0 pac-
CMaTpHUBAETCSl KOJUIETHAJIbHO, IO CYLIECTBY pac-
CMOTPEHHOTO Jiefia, OTJAMYHAs OT TOYKU 3PEHHS
OOJBIIMHCTBA Cy/EH, ydacTBOBABIIMX B pac-
CMOTpeHHM Jena. J[aHHBIA NpaBOBOM HHCTUTYT
OCHOBaH Ha KOHCTUTYLIMOHHOM TMPHUHIIUIIE He-
3aBHCUMOCTH CyJei, Ormarogaps KOTOpOMY Cy-
bl MMEET IpaBO BBICKA3aTb CBOIO MO3UIIHIO
OTHOCHTEJIHHO TOJIKOBAHHS OINPEEICHHBIX HOPM,
MPUMEHEHHBIX B TOM Jielie, IJIe¢ OH NPUHUMAET
y4acTHe.

Ha ocHOBaHMM BBIIIEU3II0KEHHOTO MOXKHO
cieNiaTh BBIBOJ, YTO MHCTHUTYT OCOOOTO0 MHEHHS
CyIdbH B IPaXIAHCKOM IIpOLIECCE HA COBPEMEH-




HOM JTale ele He MOJIyYWsI JOKHOTO pPa3BH-
TUs. MBI BUIUM, YTO OH HYXJaeTcs B Ooiee nie-
TaJbHOW perviaMeHTallud, B YaCTHOCTH, HE ype-
T'YJIMPOBaHbI BOMPOCHI 10 TPeOOBaHMIM K COAEp-
JKaHUIO0 0COOOr0 MHEHUS CyIbU, HE 0003HAYEHbI
MOCJIEACTBHSI, KOTOPBIE BIICUET €ro M3JIOKEHHE.
Crnemyer OTMETHTb, YTO MPHU MPABUIBHOM U YET-
KOM TIPaBOBOM DPETYJIHPOBAHUU JTaHHBIA HHCTH-
TYT MOXKET OBbITh TOBOJBHHO MOJIE3€H B MpOIEcce
OCYUIECTBIICHUSI MPABOCYIUsI CYIOM, TaK Kak B
ONpeAENCHHBIX CIy4YasiX OH MOMKET MOCITYXHUTb
BaXHBIM WHCTPYMEHTOM JUIsl TIPAaBUIILHOTO pas-
peuieHusi nena. B 3ToM ciyyae MHCTHTYT OCO-
060oro MHEHHs Cyapu OyJeT UMETb BCE BO3MOX-
HOCTH JUIsI €r0 TPAaBWIBHOIO U 3()(PEKTUBHOTO
MPAKTUYECKOTO TMPUMEHEHUS U JaJIbHEUIIEero
pa3BUTHSL.
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HAYUYHO-IIPABOBOM AHAJIU3
UHCTUTYTA TEHJAEPA
U 'EHJIEPHBIX OTHOLIEHUN

JI.P. Ezexcanosa
Alikhan Bokeikhan University
Pecnyonuka Kazaxcman

Vcropusi TeHAEpHBIX OTHOIIEHUIl Oeper
cBoe Hadano B 60-70-x rogpr XX Beka, odop-
MUBLINCH OKOHUarenapbHO B 80-90-x rogax B Ka-
YECTBE COBEPILIEHHO HOBOIO HAIpPABICHUS B
Hayke. [lo MHeHMIO 3apyOeKHBIX HCCIeloBaTe-
Jei, 061acTh U3yueHHs TeHAECPHBIX OTHOIICHUI
JEKUT B KOPHE aKaJeMHUYECKOM HMCTOPUYECKON
HAyKH U KaK CJIEeJCTBHE COCTABISET YacThb ILIIOpa-
JUCTUYECKOTO MOHUMAHMS HCTOPUYECKOrO IPO-
necca [1, c. 24].

Hccnenosanne resesuca reHACpHON HCTO-
pUM HEBO3MOXHO 0O€3 OCHOBHOM Hay4HOW Kare-
TOpPUU «TEH/IEP», BBEICHHONW B HAYYHBIH OOMXOX
CTOPOHHHUKaMH ()eMHUHU3Ma B LIEJISIX COLMAIBHON
3HaYMMOCTH pasiauuus nojoB. HamomHmM, 4ro
dbemuHN3M (J1aT. femina — )KEHIIMHA) — HHTEJUICK-
TyaJlbHOE€ U IOJIUTUYECKOE JIBHIKECHHE KCHILIUH
NPOTHUB TUCKPUMHHALMHN (OTPaHUYCHUS MpPaB U
BO3MOJKHOCTEH) IO Mpu3HaKy mnona [2]. demu-
HUCTCKHUE HccenoBanus koHna 1980-x — Hauana
1990-X rooB Ha4yaau pa3BUBATHCS O] SIPIBIKOM
TeHJIEPHBIX UCCIIE0OBAHUM.

Kaxnoe HayuHOE HampaBIeHUE UMEET CBO-
el LIeJIBbI0 ONPEACIUTh MPEAMET, TPAHULIBI IPE/-
METHBIX HCCIIEZJIOBAHUH, METONOJIOTHYECKUE OC-
HOBBI U IPUEMBI, CUCTEMY 3HAHHUH U T.II.

@dopMHUpOBAaHHE JaHHBIX  HANPaBJICHUI
IIPOXOJWIIO M3HAYAIIBHO B CEBEPOAMEPUKAHCKUX
U 3alaJHOEBPOINECHCKUX YHHUBEPCUTETAX. 3aTeM
HAILIO pacnpocTpaHeHue B Poccuu, nmosxe u B
Kazaxcrane.

OOparumcst K COBPEMEHHBIM TPaKTOBKaM
HOHATHS «TeHAep». AHAIIN3 HAyYHBIX TPAKTOBOK
TEPMHHA «TEHJEP» MOXKHO CBECTH K CIENYIO-
LIEMY OIPENEICHUIO, «TE€HAEP — €CTh COBOKYII-
HOCTb COIIMAJIBHBIX U KYJIBTYPHBIX HOPM M OXH-
JaHUNH TPUMEHHUTENBHO K MYXYMHAM U KEH-
IIMHAM, KOTOpble (OPMHUPYIOTCS IMOCPEACTBOM
IIPU3HAKOB MYXXECTBEHHOCTU M IKEHCTBEHHOC-
™» [1, c. 34].

HecMoTpst Ha pa3BUTHE T€HAECPHBIX UCCIIE-
JIOBAaHUH, HEKOTOPBIE AMCKYCCUHU IO T'€HJEPHOMN
npoOneMaTuke He MOJYYHIN JOMKHOTO BHUMa-
Husi B Kaszaxcrane. K npumepy, poccuiickumu
UCCJIEZIOBATEIISIMA  OTMEYAETCS  AHAJTUTHUYECKOE
U UCTOPUYECKOE Pa3IM4YMe MEXKAY I'€HIEPHBIMH,
(EeMMHUCTCKMMHU U >KEHCKUMH HaIpaBICHUSIMH.
Poccuiickue kostern Beiaenuin 4 Bapuanta 000-
CHOBAHHUS TaKHUX PA3IU4HM.
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B nepBoM ciydae reHaepHble HcCienoBa-
HUSl U JKEHCKUE HCCIIEIOBAHUS BBICTYIAIOT KaK
CHHOHUMBI TI0 OTHOIICHHIO JpYr K apyry. Bo
BTOPOM — HE€ MPOSICHEHBI TPAHUIIBI MEXKIY T'eH-
JEPHBIMH M JKEHCKUMHU HCCleoBaHUsAMHU. Tpe-
THH TOAXOJ] OTMEYAaeT pa3Hyr o0nacTh 3HAHWUU
JUISL TEHIEPHBIX M IKEHCKUX HCCIIEIOBaHUM.
UeTBepThlil BapUaHT HMCCIEAOBAHHUN OIpenesser
JKEHCKUE HCCIIEOBAHUSI KAaK YacTh TEHAECPHBIX
uccienosanuii [1, c. 9].

Onnako OoJjblliee BIMSHUE Ha pa3BUTHE
TeHJICPHBIX MCCIIEIOBaHUM OKa3alla aHIIo-aMe-
pukaHckas cucrema. Tak, B 1963 r. B CILIA 6b11
MIPUHST 3aKOH O PaBHOM OIljIaTe Tpy/a 3a paBHbIN
TpyX (MU mompaBkKa K «3aKOHY O CIpaBeIv-
BBIX TPYAOBBIX CTaHJAApTax»). 3aKOH 3arperai
paboTonaTensiM BBITUIAYMBATH PA3HYIO 3apIujiaTy
3a OJIMHAKOBYIO paboty; B 1964 r. Obuta npuHsITa
7-s cTathd «3aKOHa O TPAXKIAHCKUX IIpaBax»
(3akoH o rpaxmanckux mpasax 1991 r.), rapan-
TUpOBaBIIas OTCYTCTBUE IUCKPUMHMHALMK Ha
OCHOBAaHUHU pachl, MOJA U ITHUYECKOTO MPOUC-
XOokIeHus. B 3akoH ObUIM BKIIIOYEHBI TaKXke I10-
JIOKEHHUS O CEKCyaJIbHBIX JIOMOTaTesIbCTBAaX Ha
pabore.

3HauMMBIH TTOJIbeM (DEMHHHUCTCKUX JIBHKE-
HUW npuxoauTcs Ha cepenuny XIX Beka v Haua-
na XX Beka, HampaBJICHHbIH Ha OOpbOy 3a W3-
OuparenbHbIC MpaBa >KEHIIMH, 32 YMAHCUIIALUIO
JKeHIIMH. B 3TOT mepuox B pasButuu (emu-
HUCTCKON MBICIIH chIrpajia AesiTenbHOCTh CUMO-
HBI 71e boByap, KoTOpas sSBISASCH MpeACTaBUTEIEM
nuoepanbHOTO (EeMUHM3MaA, OTCTauBajga HJICH
MO3UIIMOHUPOBAHUS KEHIUHBI B UJESX HECIpa-
BEJIMBOTO pacrpeiesieHUs] MYKCKHX U JKEHCKUX
poreiil B obmectBe. CreyeT OTMETHTb, YTO JIEH-
CTBYIOIIUM 3aKOHOAATEIbCTBOM TOTO BPEMEHH
MMEJIM MECTO OTpaHMYEHUs JTOCTyIa KEHIIUH K
00pa3oBaHUIO U TPYY.

Eme onnum TeueHnem GpemMuHHU3MA SBIISUII-
cs paauKalbHBIH (DEeMUHU3M, OCHOBHOHU ujeei
KOTOpOTO CTajia KPUTUKA YHUBEPCATHLHOTO MYKC-
KOTO TOCTIOACTBA M YTrHETEHUsS J>KEHIIMH. [eH-
JIEpHOE yTHETEHHE BBHIPAXKAJIOCh B BBITECHEHUU
JKEHIIMH U3 cepbl TPOU3BOACTBA, OTPAaHUUECHUU
MpaB JKEHIIMH B YYaCTHM B 3alllUTE€ CBOUX IPaB,
OBITH MpencTaBuTeNIeM Npodcoro3a, TEM CaMbIM
CHI)Kasi YPOBEHb HMX IMpodeccruoHain3Ma U KOH-
KypPEHTOCIIOCOOHOCTH Ha pbiHKE Tpyaa. Hcro-
PUYECKHUIl OIBIT IMOKa3aj, YTO TaKUM 00pa3om
nuia JUCKPUMHMHALUS IO JODKHOCTHOMY IpH-
3HaKy, KOTJla BBICOKOOILJIAYUBAEMbIE IOKHOCTH
BCErJa MOJyYyalu MPEACTaBUTEIN TOJIBKO MYKC-
KOTO ToJIa.

OOparuMcs K OIBITY COBETCKHUX U TOCT-
COBETCKHMX OOIIECTB M TOCYAApCTB, riie 0coOyro
POJIb CHITPAJ COLMATUCTHYECKUNA YKIIaa 00IIecT-
Ba. [ocynapcTBa COBETCKOM CHCTEMBI MPOBOIU-
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JIU CONMAIBHYIO JIeMOTrpauuecKyro ceMelHyIo
MOJIUTHKY, YCTaHABIIMBAsI TEM CAMbIM T'€HJICPHBI
MOpSZIOK. B HEKOTOpBIX CUTyalusX NpUMEHS-
JUCh METOJbI MONIEPKKUA POAUTEIBCKUX (PYyHK-
1M, oOecrieunBasi IPU dTOM IeHJICPHBIN OajaHc.
T'ocynapcTBo, ¢ OIHON CTOPOHBI, HE SIBJISIETCS] HE-
KM MOHOJIUTOM B OCYUIECTBIIGHUU BIACTH, C
JIPYyTrOil CTOPOHBI, BIPaBE BBOAUTH MEXAHU3MBI,
KOTOpbIE B KAaKOH-TO CTENEHH OYyIyT BCE-TaKH
OTrpaHMYUBaTh IpaBa XeHIIWH. boibiioe yuc-
JIO MCCIIEOBAaHUN JaHHOIO MEePUO/a MOCBSIIICHO
POJIH JKEHIIKUHBI COBETCKOTO 00IEeCTBa — ceMei-
HOI 1 TpynoBoil. K npumepy, uzydanuch acrieKTbl
BIIMSIHUSI IPO(ECCHOHATBHON 3aMy>KHEN KEeHIIHU-
HBl Ha BOCIUTAHME JIETEH, HA pa3[elieHue Tpyaa
B CE€MbE, Ha MTPOU3BOAUTEIBHOCTD TPy, a TAKKe
YIOBJIETBOPEHHOCTh OpakoMm. B coBerckoil naeo-
JIOTUM TPYH CUYHUTAJICS TOCYJapCTBEHHO Ba)KHOU
OCHOBOI OOJIBIIEBUCTCKOTO OMpPEAETCHHs Ipax-
naHcTBa. JKeHiuHa, 3aHsATas Ha MPOU3BOJICTBE,
MOCTETIEHHO CTAHOBHWJIACh YKOHOMUYECKH HE3a-
BUCUMOHM.

['enpepHble OTHOLLIEHHS BTOPOI MMOJIOBUHBI
XX Beka mpereprieian BUAUMbIe U3MeHeHus. Bee
OoJibllie JKCHIIMH Havalld BOBJIEKAThCS B cdepy
MyXCKOM 3aHsiTocTH. OHAKO COXpaHsIach Mpo-
Onema IpaBoOBOro 00eCTeYeHHs PaBHBIX BO3MOXK-
HOCTEH MY>KYMHBI U KESHIUHBI U OIUIAThI TPY/IA.

C navana 90-x ronoB XX CTOJIETUS B HAYU-
HBII 00MX0/ OBLIIO BBEACHO MOHSATHE TEHACPHOTO
KOHTpakTa. ['eHJepHbIil KOHTPAKT — 3TO MpaBUiia
B3aMMOJICHCTBUS, MpaBa U O00S3aHHOCTH CTOPOH
M0 PAcCIpeNIeIeHUI0 TPYAOBbIX (PYHKIMNA MO MpH-
3HaKy 1oja B cdepe MpOu3BOACTBA U BOCIIPOU3-
BOJICTBA MEXKIY MY>KUMHAMU U KEHILUHAMHU.

['ennepHble KOHTPAKTBHI COBPEMEHHOTO 00-
IIECTBa celyac MpeACTaBICHbI YCIOBUAMU pas/ie-
JIeHUsI TpyZa B OIUIaYMBaeMoil cepe 3aHATOCTH,
YaCTHO-CEMEUHBIMH OTHOILICHUSIMH, HAJIUIHEM
OTIpe/IeTICHHBIX PHIHOYHBIX MEXaHHM3MOB, COCTa-
Ba CEMbH U T.II.

['enaepHbIil KOHTPAKT MO3BOJISIET OCYILIECT-
BJISITh OpPraHU3alUIo JOMallHero xo3sicTsa. [1pu
ATOM YyYaCTHHUKaMH €ro MOTYT BBICTYINaTh Kak
JKEHILMHA, TaK M MY)KYMHA, HaeMHbIe PaOOTHU-
K1, 3aJICHCTBOBAHHBIE B BEJICHUU JJOMAIIIHETO XO-
3s1ICTBA, POJICTBEHHUKH, OKa3bIBaIOIINE OeCIuIaT-
HYIO MTOMOIIb ¥ MOJACPKKY U Jake rocyaapcTBO
yepe3 CUCTeMYy OECIUIaTHBIX HIKOJIbHBIX M MHBIX
YUPEXKIEHUN METUIIMHBI U T.II.

[TpumepHO B 3TO K€ BpeMsl UCCIIe0BaTelb
JIx. JlopOGep BbIACINI CIEAYIOIIME CTPYKTYPHBIC
KOMITOHEHTBI T€HIEPHBIX OTHOIICHUIA:

1. 'enpepHble crarychl — IMpPU3HAHHBIE B
oOl1ecTBe TeHACpHBIC pa3Inyusi, HOPMbI U OXKU-
JAaHWUSI B OTHOIICHUU MYXECTBEHHOCTH M KEHCT-
BEHHOCTH, TPOSIBIIIEMbIE B TOBEICHHUHU, JKECTaX,
JMHTBUCTUYECKUMU CPEICTBAMH, SMOLIMOHAIBHO




u pusnuecku. OneHKa reHIepHbIX CTaTyCcoB 3a-
BHUCHUT OT HCTOPUYECKOTO Pa3BUTHUS KOHKPETHOTO
oOmiecTna.

2. I'ennepHoe paznesneHue Tpyaa — HpUIH-
CBIBAHHE JJOMAIIIHETO U MPOU3BOAUTEIBHOTO TPY-
Jla MHAMBHJIAM, UMEIONIMM Pa3Iu4HbIA TeHJep-
HBIU cTaTyc. Pa3znenenue 3aHATHIA IO TEHAEPHOMY
MPU3HAKY CHOCOOCTBYET OOIIECTBEHHOU OICHKE
TeHJIEPHBIX CTaTyCOB — Y€M BBIIIE CTaTyC, TEM
OoJiee PEeCTHKEH BUJI 3aHSITOCTH, TEM BbIIIIE OHA
OIICHMBAETCS U BO3ZHATPAXKIACTCS.

3. I'enpgepus3oBanHas cucremMa poOACTBA —
ceMelHble TIpaBa U 0053aHHOCTH, BCTPOCHHBIE B
KKl T€HIEPHBIA CTaTyC CHCTEMbl POJCTBA.
Crarychl B cucTeMe pojacTBa (UKCUPYIOT U yCH-
JUBAIOT Pa3IMyusl B MIPECTHXKE, 00bEME U Xapak-
Tepe BJIACTU MEXKIY Pa3IUYHBIMU TeHIIEPHBIMU
rpyTIamMu.

4. I'ennepHble JIMYHOCTH — COBOKYITHOCTb
JUYHOCTHBIX ~XapaKTEPUCTUK, MOICIUPYEMbBIX
TeHJICPHBIMI HOPMaMHU, MPEINUCHIBAIOIIUMU OI-
peaelieHHble MOAYChI JelcTBUil U uyBcTB. Hop-
MBI MOJIJICPKUBAIOTCS COLUATBHBIMU OKHIaHUS-
MU, PETYIHUPYIOLIUMH B3aUMOJICHCTBUS JIULIOM
K JIMILY.

5. 'ennepHblil KOHTPOIL — (POpPMATBLHOE U
HeopmanbHOE OA00peHHEe KOH(POPMHOTO TEH-
JIEPHOTO MOBEICHUS M CTUTMAaTH3aIMs, COIHAIIb-
Hasi M30JISIUS, HaKa3aHHEe U MEAMILMHCKas Kop-
peKius HeKOM(pOPTHOTO TTOBEICHHUS.

6. ['ennepHass uaeonoruss — oOIpaBJaHUE
TeHJIEPHBIX CTaTyCOB M Pa3jM4Yuil B UX OIICHKE.
locnoncTBytomas UIEOIOTUSI CTPEMUTCS K I10-
JABJICHUIO KPUTHKH, TPEICTABIsAA OLEHKY Kak
€CTECTBEHHYIO U €IMHCTBEHHO BO3MOXKHYIO.

7. T'ennepuble 00pa3bl — KyJlbTYpHBIE pe-
Mpe3eHTAllMM TeHJEPHBIX PAa3IUYUil U WX BOIN-
JIOLIEHHNE B CHUMBOJHMYECKOM SI3bIKE M XYyHO-
JKECTBEHHOW TMPOIYKIMH, KOTOPHIE BOCIPOU3-
BOJSIT U JIETHTUMU3HUPYIOT T€HJEPHbIE CTATYCHI.
Kynbrypa, kak mpaBuio, obecrieunBaeT pesep-
Byap pecypcoB ISl TeHAEPHOU uaeonoruu [4].

Ananu3 TeHJEpHBIX OTHOIICHWM HaJaia
2000-x To/IoB MoKa3asl coxpaHeHue aucOananca.

UccnenoBarenu  BBIACHSIOT — HECKOJIBKO
MPUYUH TaKoro nucbOananca. Bo-mepBbix, nuMemnu
MecTo Oapbephl, MPEMSITCTBYIOUINE TeHACPHOMY
paBeHCTBY B c(epe 3aHATOCTH. 3HAYMMBIM Oa-
PBEPOM  OCTABAJIOCH OTPAHUYEHHUE IPOIABHKE-
HUS SKEHITUH B TpyaoBoH cdepe. MHcTUTYIHO-
HaJbHAS CTPYKTypa (UPMbI WIHA MPEANPHUITHS
HE TI03BOJIsIa BBICTPOUTH KaJpOBBIE BOIMPOCHI
B TIPOJIBIKEHUH KCHIIUH 0 KapbEepHOH JeCT-
HUIE, OTJaBasi MPEANOYTEHUE JIUIAM MY KCKOTO
nona. Bo-BTOpbIX, JIMYHBIE NpeApacCyaku, Cy-
IIECTBOBABIIME HE OAHO ICCATHIICTHE, BIUSIH
Ha OpraHU3alUio0 TpyAa BHYTPH TPYIOBOTO KOJ-
JIEKTHBA.

U B ceMmbe, u B cdepe Tpyaa HaOIrOmaeTCs
dbeHoMeH (GeMuHHM3aMHA MPAKTHK 3a00THI. [Ipo-
(eccuoHanbHyI0 ¥ MHCTUTYLIMOHAJIBHYIO 3a00TY
BBITIONHSIFOT B OCHOBHOM JKEHIIMHBI: paboTaroT
HSHSMH, TOMPaOOTHHUILIAMH, aKyIIIEPKaMH, BOCITH-
TaTeNbHUIIAMU B JETCKUX CaJax, MeAcecTpaMu
U CHJCIKAMU Ha JIOMY, B MEIUIIMHCKUX YUYpPEexK-
JEHUSIX M JIoMax Juis mpecrapeinbix. [ennepHblit
nucOanaHc B MPaKTHKaX JIOMAIIHEH 3a00Thl COX-
paHsieTcsl U PU MAaCCOBOM BOBJICUEHUH KEHILUH
B cepy ommaunBaemoro Tpyaa. OH BOCHpPOU3-
BOJMTCS Jaxe B TeX oOIiecTBax, Iiue MOJUTHKA
TeHJIEPHOIO PaBEHCTBA U IOJIEP)KKA COLHUAIIb-
HOTO TOCY/IapCcTBA UMEET YCTOWYHMBBIE TPaIUINN
U JOCTHXKEHHS — TakuMu sBistorcs CkaHau-
HABCKHE CTPaHBI.

HccnenoBarenu MPU3HAIOT, YTO BO BTOPOid
noyioBuHe XX BeKa MPOU3O0LLIM PaJUKaJIbHbIE
n3MeHeHus. JKeHCKas 3aHATOCTh 3HAYUTEIHFHO
YBEJIMYWIIACh; CTall JOCTYIHBIM KOHTPOJb HaJ
JIETOPOKIICHUEM; JKCHITMHBI CTAJM PABHOIPAB-
HBIMU BBIITYCKHHUKaMH YHUBEPCHUTETOB: YBEJU-
YWJIOCh YHUCIIO JKEHIIUH C JOKTOPCKUMH CTe-
NEeHSIMH, B TOM YHUCIE B TAaKUX AUCHUIUIMHAX,
KaK IpaBo, MEAMIIMHA, OU3HEC; MHOTHE aclek-
Tl TUCKPUMHUHAIIMU CTAJIM MIPOTHBO3aKOHHBIMH;
BCe OOJIbIIE JKEHIIMH yYacTBYIOT B cdepe Moiu-
TUYECKOTO YIIPaBICHUS.

B nocnenneit Tpetn XX Beka MPOU30LLITH
CYILIIECTBEHHBbIE HU3MeHeHHs B oOmectBe. OO6-
IIECTBO CTaJM HA3bIBaTh OOLIECTBOM MO3THEN
pedIIeKCUBHOI  COBPEMEHHOCTH C  BBICOKOH
TUIOTHOCTBIO TEXHOJIOTUYECKUX W COLMATBHBIX
HOBOBBEJEHHUI (CETeBBIM OOILECTBOM — TEPMHH
ObLT BBEICH wHccienoBareneM [HIgeHcoM), B
KOTOPOM TIOJTy4YaroT PaclpoCTpaHEHHE CETEBBIE,
uudpoBbie UHPoOpMaMOHHbIe TexHonoruu. Cy-
IIECTBEHHO TPeoOpasmics pHIHOK Tpyna, Io-
JOKEHUEe B HEM HWHAMBHJA, U3MEHWIUCH Ipel-
CTaBJICHUs HWHIWBUIA O camMoM cebe Kak O pa-
O0oTHUKE, TUYHOCTH M 1p. CepBHCHAs SKOHO-
MHKa cTaja npeoliafarh HaJ MPOU3BOJICTBOM,
YMEHBIIWICS CIPOC Ha (QHU3MUYECKYIO CHIY H
YBEJIMYWIICA CIIPOC Ha BBICOKOMPO(hECcCHOHAb-
HBIC 3HAHWS M HABBIKK PaOOTHI C KIIMEHTAMH, YC-
J0BUSL pabOTHI B LIEJIOM CTanu Oosiee TMOKUMHU.
BBenensl ObliM NMpoOeKTHBIE (OPMBI 3aHITOCTU
(BpeMeHHBIE, HaJJOMHbIC, BHEIITATHBIE, MO MOA-
BIDKHOMY Tpaduky, noroBopubie). Ctanu BBO-
JIUTHCS TaKWe KadecTBa MPOQEeCcCCHOHANIOB, KaK
WHUIIMATUBHOCTh, KOMMYHHKaO€IbHOCTh, IJIac-
TUYHOCTh W BKJIIOYEHHOCTH B IIMPOKHE COIHU-
anbHBIE CeTH. B mepBylo ouepenb Takue OTHO-
HIeHus OBLTM HAmpaBJICHbl HAa COTPYAHHYECTBO
B YEJIOBEUYECKHUX OTHOIIEHHSX, B KOTOPBIX CTAJIO
BaXHO HAJIM4ME JOBEPHsl, COUYBCTBUS M KOOIE-
panun.
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OnHako mpoekTHbIEe (OpPMBI Mpenoara-
10T, TIPEX/I€ BCEro, BBICOKYIO CTENEHb I100ajb-
HOM MOOHJILHOCTH, OTKAa3 OT CTAOMJILHOCTH U
MMOCTOSTHHOTO MECTa KHUTeNIbcTBa (Oosee pacnpo-
CTPAaHEHHBIMH CTAHOBATCS BPEMEHHOE >KUJIbE,
BpPEMEHHOE TapTHEPCTBO U TIP.), CHOCOOHOCTh
YOpPaBIsATh BPEMEHEM, OBICTPO TMepeMeIIaThes
no mepe (HopMUpOBaHUS MPOEKTHOTO CIpoca,
CcBOOOJIHO pacrojiaraTb CBOMM BpEMEHEM. OTH
TpeboBaHUs craenanu Takue (HOpMbI 3aHATOCTH
MpoOIeMaTUYHBIMU IS JKEHIIMH B TOM CIy4ae,
€CJIM OHU OCTaIOTCS OTBETCTBEHHBIMH 3a 3a00TY
B ceMbe. B mo3aHMil nepruos COBpeMEHHBIX TPY-
JIOBBIX OTHOILEHUN W3MEHWJICS PBIHOK TpYZa.
Oco0eHHOCTSIMU JTaHHOTO TIepuoja SIBIJIACh He-
rapaHTHpOBaHHAasl OILUIaTa, HEpPErIaMeHTHUPOBaH-
HOe pabouee BpeMs, OTCYTCTBHE COLMAJIBHBIX
rapaHTHii, POCT CaMO3aHATOCTH, pPACIINPEHUE
chepbl MpUMEHEHUS] MHIUBUAYAIbHBIX U Kpar-
KOCPOYHBIX KOHTPAKTOB, YMEHBIICHHE COLIMAJIb-
HOHN conuuapHocTH. Tak Ha3piBaeMmasi MpeKapu-
3amus (OT aHIII. precarious work — HecTaOuIbHas
3aHATOCTH) MOJIYYHIIa PACIIPOCTPAHEHHE BO BCEX
CEKTOpax SKOHOMHKH, OJIHAKO €l 0COOEHHO CTa-
JIM TIO/IBEPIKEHBI JKEHIIMHBI, KOTOPbIE 3aHATHl Ha
MeHee KBaJIM(UIMPOBAHHBIX MO3UIUAX, 3apada-
THIBAIOT MEHbIIE — JUJIsi HUX Oojiee XapakTepHa
JacTUYHas 3aHATOCTh, B TOM 4ucie Heopmab-
Hasi 3aHATOCTb, WX MEHBIIE 3aIIMINAIOT TPOd-
COHO3BI.

['enpepHble ucciaenoBaHus sl Ka3axcTaH-
CKO HayKU UMEIOT HEOOJBIION OTPE30K BPEMEHH
B OTJIMYME OT €BPOINEUCKUX rOCYJapCTB, a TAKKE
COBETCKOI'0 U IMOCTCOBETCKOI'0 IIEPHOA.

Kazaxctanckuii TpaBOBOW ONBIT CBUJE-
TEJbCTBYET, UTO HA4YaJl0 Pa3BUTHSI [€HIEPHOTO pa-
BEHCTBa B rocynapcrse npunuioch Ha 2000-e ro-
JIbl, KOTJIa CTajda MPUMEHAThCS opHIIMaIbHas cTa-
TUCTUKA 3apPETUCTPUPOBAHHBIX MPECTYIUIEHUN B
OTHOILIEHUY KeHIINH. BBUaY 3TOTO B CTpaHe Obl-
s0 npunaro B 2009 rogy 1Ba reHAEpHBIX 3aKOHA
3akoH PK «O rocynapcTBEHHBIX rapaHTHsX paB-
HBIX TpPaB U PaBHBIX BO3MOXHOCTEH MYXUUH H
skeHIH» U 3akoH PK «O mpodunaktruke O6b1TO-
BOT'O HACHJIHS.

Perynsitopamu reHaepHBIX OTHOILLIEHUH B
KazaxcTtane Ha COBpEeMEHHOM JTame SBISIOTCS
Konuenuusi ceMeliHOM W TE€HAEPHOW MOJIUTUKHU
1o 2030 roaa (panee el npexamectBoBasia Ctpa-
Terusi reHaepHoro paBeHcTBa PecmyOmuku Ka-
3axcran Ha 2006—2016 rr.) [5].

[IpoBeneHnbIii aHamu3 B OONbBIICH YacTH
MPEICTaBICHUH O TeHIEPHBIX OTHOILICHUSX 3ara/l-
HOTO 00IlleCTBa MCCIIEIOBAH TOCTATOYHO IOJIHO,
B OTJIMYME OT Ka3aXCTAHCKOM IOPUINYECKOUN Hay-
ku. [Ipu Bcem 3TOM reHiepHbIE OTHOLICHHUS 3apy-
O6exHbIX cTpaH u Kazaxcrana BecbMa pa3ivyHBI.
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CBUCTEIIBCTBO 3TOMY HE TOJBKO TpaHCopMa-
1s OOIIECTBA B OTHOILEHUSAX MEXKAY MYXKUMHA-
MU U KEHIIMHAMM, HO U HECTaOWJIBHOCTb 3aKO-
HozjarenbCTBa. OTCIOa MOKHO CHENaTh KPaTKUH
BBIBOJI, YTO TI'€HJEPHBIC OTHOIICHUSA — IPOLYKT
OIpENEICHHON KYyJBbTYPHI.

Takum o00pa3oM, reHIepHbIE HCCIENOBa-
HUS 3a Oosiee 4eM MATBAECAT JET CBOETo Cylle-
CTBOBaHHs NPOIUIN IIYTh OT IMPU3HAHUA TCHACPA
KaK aHAJIMTHUYECKON Kareropuu, o0O3Hadaroulen
HOJIOBYIO POJIb, C(HOPMHUPOBAHHYIO B IIpOLECCE
COLMANU3aluy, A0 HHTEPIPETalMi JIaHHOIO
HHCTHUTYyTa KaK U3MCHYHUBOI'O COHMAJIBHOI'O0 KOH-
CTPYKTa, IIPOM3BOJAMMOIO B COIMAIBHBIX CTPYK-
Typax U BOCIPOU3BOAKMMOIO B PYTHHHBIX B3aH-
MonencTeuax. IlocimenoBareapbHOCT TEOpPETH-
YECKOTO PAa3BUTHUS YCIOBHA — POJIEBBIE TOAXObI
HE MCUEe3IM U3 aKaJeMHYecKoro obuxoia U B
HACTOSAIIEE BPEMs, OHM, IPETEPIIEB MHOXKECTBO
U3MEHEHU, UMEIOT UCTOPUYECKOE 3HAUYCHUE.
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HUCKYCCTBEHHBIA UHTEJLJIEKT
B ABTOPCKOM ITPABE. ABTOPCKUE
ITPABA HA ITPOU3BEJIEHM,
CI'EHEPUPOBAHHBIE HEUPOCETAMMU

K.A. Eouuk

BUII — Yuueepcumem npaea u couyuaibHo-
UHPOPMAYUOHHBIX MEXHOIO2UTL

2. Munck, Pecnyonuxa benapyco

AXTHBHOE BHeIpeHHE HH(POPMALMOHHBIX
TEXHOJIOTMH, pa3BUTHE LU(POBBIX IUIOMIAJOK U
nepexoa K HOBBIM COLMAJIbHBIM W 3KOHOMMUYC-
CKHM OTHOIIICHUAM CHOCO6CTByeT BO3HHKHOBC-
HUIO HOBBIX OOBEKTOB M CIIOPOB B cdepe aBTop-
CKOTO IpaBa.

B nocnennee Bpemst B o0miecTBe Bcé yaiie
BCTpEYaeTCsi MHEHHE O TOM, KaK HeHpoceTh OyieT
BBITECHITh TBOPYECKUX JIIONEH W3 TpodeccHii
N gaxxe 3aMCHATb HMX ITOJHOCTBIO. B CECPCAUHC
utonst 2022 r. Heripocers Midjourney mepemia
B (ha3y TECTHPOBAHUS U CTalla JOCTYIHA IIOJIb-
30BaTeNsIM MO BceMy Mupy. Helipocets mo Tuiry
Midjourney — 3T0 mporpamma, KOTOpas MOXET
oOyuarbcs Ha OOJBIIMX MAcCHBAX JTAHHBIX, aHA-
JHM3UPYS UX U IpUCBanBast 00bEKTaM OINpeeseH-
HbIC 3HaYeHUA. Hanpumep, eciu HeHpOCeTh XOUeT
HAy4YHUTHCS PACIIO3HABATH MOIYTAEeB, TO JJISl TOTO
eil moHajoouTCs OOJBIION MAacCUB JaHHBIX C UX
n300pakeHWEM, B KOTOPOM OyIyT COIEp>KaThCs
BCC€ BO3MOXXHBIC BAPpHUAHTHI 1/1306pa>1<eHI/151 IITUIIBI,
B IIporiecce 00paboTKM 3TUX JTaHHBIX HEHPOCETH ¢
MOMOIIIBIO 3ampoca (OmpeaeIeHHOT0 Habop CIIOB)
OT TIOJNB30BAaTENsl CreHepUupyeT H300paKeHue.
[Tnardopma Takxke OyzneT cTapaTrbesi HANTH CIIOBO,
HanOoJsee MOoIXOosIee A1 TPOU3BEICHUS, 1axKe
€CJIU M0JIb30BaTeIh HE TOBOPHUII TAKOTO cJ10Ba (00-
y4aromasi BIOOpKa).

W3 aToro caemyer nepsslii CIOPHBINA BOIIPOC
B 00J1aCTH aBTOPCKHX MpaB. YacTh CrennaaiucToB
YKa3bIBAIOT, 4TO 00yueHHEe HepoceTH Ha paboTax
XYAOXKHUKOB HAPYHIACT 3TUYCCKUC IMMPUHIUIIBI U
aBTOPCKHE TpaBa 3TUX XyJ0)KHUKOB B CBA3H ¢ Oec-
TUTATHBIM UCTIOB30BAHUEM B IPOIIECCE O0YUCHHS
KOJIOCCAJIBHOTO 00Bb&Ma BU3yalIbHOTO HCKYCCTBA,
JOCTYITHOTO Ha TpocTopax MHTepHeTa M OTCyT-
CTBHEM pa3peIIeHUs] CAMUX aBTOPOB HCIIOIB30-
BaTh UX MPOM3BEACHUS B Mpolecce 00ydaromniei
BBIOOPKU HEHPOCETH.

Baxno ormeruts, uro B cT. 8 [lorosopa
BOWC no aBropckomMy mpaBy yKa3aHO, YTO aBTO-
PBI XYZIO’KECTBEHHBIX IIPOU3BEACHUM MOIb3YIOTCS
HCKIJTIOYUTEIIBHBIM IIPABOM pa3perars Jrodoe co-
oO0IIeHHe CBOMX MPOM3BEICHUN JJISI BCEOOIIEro
CBEJIEHHSI 10 IIPOBOAAM HIIU CpeJICTBAMU Oecrpo-
BOJIOYHOM CBs3M, BKJIKOYasd JOBCIACHHEC CBOUX
MPOM3BEICHUI 10 BCEOOIETr0 CBEACHHS TAaKHM
00pa3oM, 4YTO NPEACTABUTEIH IyOTUKH MOTYT

OCYUIECTBIIATh JOCTYI K TaKUM POU3BEICHUSIM
U3 J1000ro Mecta u B JIH000e Bpems Mo UX co0-
CTBEHHOMY BbIOODY [1].

CBobona goctymna 6e3 coracusi aBTopa K
npousBeneHus M yepe3 MHrepHer chopmupona-
Jla JIOKTPUHY YECTHOTO (JI0O0POCOBECTHOIO) HC-
noJsib3oBaHusl. OIHUM U3 YCIOBUM 3TOM JOKTpHU-
HBI SIBJISIETCSl OIICHKAa pe3yibraTa BO3ICHCTBHS
3aMMCTBOBAaHHOTO IPOU3BENEHUS Ha PBIHOK
OpUTHHAILHOTO Tpou3BeleHus. B cBoeil crarbe
npocdeccop ruuen XKepse B xKypHaie opuanye-
ckoro ¢akynpreTa YHuUBepcuTeTa BanaepOuibT
nuiet: «Vcnonb3oBanne KOHTEHTA 7151 00y YSHHS
HEHPOCEeTHIO ABISIETCA, CKOpee, 100pOCOBECTHRIM
UCIIOJIb30BAHUEM, YE€M HapyIIEHHUEM aBTOPCKUX
MpaB, HO TYyT HYXHO YYMTBHIBATh LI€Jb HCIOJb-
30BaHUS M BIUSHUE Ha c(epy OpPUTHHAIBHOTO
MIPOU3BECHHUS, BIUSIET JIM TaKO€ HCIOIb30BaHHE
Ha JIOXOJ MEePBOHAYAJIBHOTO aBTOpa, U OBLIO JIH
WCITOJIB30BaHUE KaKUM-JIMOO 00pa3oM CBSI3aHO
C M3MEHEHUEM MpeaMeTa. 3aKoH 00 aBTOPCKOM
npaBe CIIA mnpenocTaBisieT HUCKIIOYUTEIHLHOE
MPaBO MOATOTABIMBATH MPOU3BOJHBIE PAOOTHI HA
OCHOBE MPOU3BEICHNUS, 3AIUIIEHHOTO aBTOPCKUM
npaBom» [2].

OpHako TyT HEOOXOIUMO CKa3aTh, YTO €CIIU
HelpoceTh Mpu 00y4YEeHUHU U CO3/1aHUU H300pake-
HUS UCTIOJIb30BaJIa OAHK TAaHHBIX U3 COTHU THICSY
pa3IMYHBIX HECBSI3aHHBIX MEXIy co00il n300pa-
JKEHHI, TO pe3yibTaT, CKOpee BCEro, He BBHI3OBET
CIIOpBI O HApyIIEHUHU aBTOpPCKuX mnpas. Ho B ciy-
yae, eclii HelpoceTh OyleT o0ydarbcsi Ha OCHO-
BaHUU paboT, HanpuMmep, Toiabko PemOpanaTa, u
CO3/1aCT HOBOE M300pa)KEHHE MO CXOKECTH U CTH-
JUCTUKU XyIO)KHHUKA, KOTOpble HUMHUTHPYET €ro
CTHJIb, TO TYT Y>K€ MOTYT BO3HUKHYTb PsiJI BOIIPO-
COB B c(pepe HapyLIEHUS aBTOPCKUX TPaB.

B cBoto ovepenpb, miaBHBIM Bompoc B 001a-
CTH TIPAaBOBOTO PETYIUPOBAHHS COCTOMT B TOM,
KOMY TpHHAJJIekKAT aBTOPCKUE IpaBa Ha MPOU3-
BEJICHUS, CTeHEPUPOBAHHbBIE HEUPOCETAMHU.

Cornacho ct. 6. 3akona Pecny6nuku bena-
pych ot 17 mast 2011 . Ne 262-3 «O06 aBTOpCKOM
MpaBe ¥ CMEXKHBIX IIPaBax» aBTOPCKOE MPABO pac-
MpOCTpaHseTcss Ha MPOM3BEACHUS HAYKH, JIUTeE-
patypbl U HUCKYCCTBA, SIBISIOIIMECS PE3YIbTaTOM
TBOPYECKOM MEeSATEIIbHOCTH, HE3aBUCUMO OT Ha-
3HAYEHUsS U JIOCTOMHCTBA MPOU3BEICHHI, a TaK-
ke criocoOa ux Beipaxkenus [3]. Ha cerogusimnuit
JIEHb CYIIECTBYET HECKOJIBKO OCHOBHBIX MMO3UIIUI
IO BBIIIEYKa3aHHOMY BOIPOCY.

ABTOp TPOHU3BEACHHUS, CT€HEPUPOBAHHOTO
HEHpPOCeThIO0, — co3areNb IIAaTGOpPMBbI, T.K. pazpa-
OOTYMK MPOTrpaMMHOr0 obecreueHus (co3aareb
mIargopMbl) 00JaaeT aBTOPCKUMH TIpaBaMHu Ha
TEXHOJIOTHUI0, HA OCHOBaHMHM KOTOpPOW paboTaeT
HelipoceTs. OpHako co3garenb IIarhopMbl He
y4acTBYeT B TBOPYECKOM IPOLIECCE, OH CO3JAeT
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MporpaMMy M aJrOPUTMbI, HA OCHOBAaHUHU KOTO-
poii HEMpOCeTh CaMOCTOATENBHO 00ydaeTcs, Kpo-
Me TOT0, Ha pe3ysbTaT padoThl B KOHEYHOM UTOTE
BIIUSICT TOYHBIA M MOAPOOHBIN 3ampoc (KoMaH/1a)
MOJIL30BATES TIAT(QOPMBI.

ABTOp TpOM3BEACHUS — TOJIH30BATENb
miargopmel. [lonp3oBarens BBOAUT 3ampoc (Ko-
MaH/y) TOCPEACTBOM HabOpa CIIOB, PAa3IUYHBIX
CJIOBOCOYETAHUN U B TE€UEHHE HEeOOJBIIOro Mpo-
MEKyTKa BPEMEHH TOJTy4YaeT rOTOBBIN PEe3yibTar,
y4acTHe M0JIb30BaTellsl B TBOPUECKOM IIPOLIECCE B
TaKOM ClIy4ae He3HauuTenbHoe. CTOUT OTMETHUTH,
YTO B ONpPEAETIEHHBIX CIIy4asX MM0JIb30BaTen Tpa-
TAT OOJIBIIOE KOJTUYECTBO BPEMEHH TIPU 1o0ope
HeoOXxoauMoro pesyasrara. [ns momyuenus: 6o-
Jiee KOHKPETHBIX PE3ybTaTOB OT IMOJb30BaTENs
TpeOyeTcsl MPaBUILHO TOJ00PAaHHBIN TEKCTOBBIN
3arpoc, JUIMTeIbHast BEIOOpKA pa3IUYHbIX Bapu-
aHTOB, @ B HEKOTOPBIX CIy4asX — pedakTHpOBa-
HUE M300paKeHUs, YTO YK€ CO3/1aéT OLILYTHUMBIi
BKJIa]] TOJIb30BaTElIsl B KOHEUHBIN pe3ysbTar.

B cenrsibpe 2022roma C  MOMOIIBIO
Midjourney ObLIO CO37aHO TMPOU3BEACHHUE, I1O-
nmyduBliee npaBoByto oxpany B CILIA. Peub nner
0 KOMHKCE, HamnucaHHOM XynoxHuued Kpuc
KamrranoBoii. KitoueBbIM 10BOJIOM /JIsl MIPUHS-
THUS TAKOTO pereHus ObLT (PakT paboThl XyTOKHU-
LIbl, KOTOPBIN OB HA KOHEUHBII pe3yabpTrar B
TOM 4YHCJIe, T.K. KOMUKC BKITIFOUAET B c€0sl HE TOJIb-
KO M300pa’keHusi, HO U IMOCJEJOBATEIILHOCTh UX
perpe3eHTanuu u cueHapuit. OgHako yxe B Je-
kabpe 2022 roga OHOpO pervcTpalud aBTOPCKUX
npaB CLIA u3MeHHs0 CBOE pelleHHe U 3alyCTh-
JI0 IPOLIECC OTMEHBI PEIICHUS O MPETO0CTABICHUU
JUIEH3UN Ha KOoMHKC. [larenTHO-TIpaBoBas opra-
HU3alMsl HACTaUBAET Ha TOM, YTO U3TOTOBJICHHBIE
C UCHOJIB30BAHUEM HEHPOCETH XyH0KECTBEHHBIE
paboThl HE MOTYT IMOJNAAATh MOJI 3aIUTY aBTOP-
CKHX TIpaB.

Heo0xoammo oTMETUTh Takke CIeIyrolIne
MO3UIMH 1O MPHUHAJICKHOCTH aBTOPCKHUX IPaB
Ha Mpou3BelieHus Helipocetn: 1) 6e3 aBTopa (00-
HIECTBEHHOE JI0CTOSIHUE), 2) aBTOP — HEHPOCETh,
BbIIIIEyKa3aHHbIE TTO3UIIMH UIYT Bpa3pe3 MpaKTu-
YECKOW CyTH OTHOILIEHHM, 3TO IPOTUBOPEUUT 3a-
KoHonatenscTBy PecnyOnuku benapycs.

W3 cka3aHHOrO BBIIIE MOXKHO CIIENaTh BbI-
BOJI, YTO BOMNPOC ABTOPCKUX TMpaB Ha MpOU3BeE-
JIEHUS], CO3JJaHHbIE HEUPOCEThIO, B TIOJIHOW MeEpe
HE yperyaupoBaHbl HOpMaMH 3aKOHOJIATENbCTBA,
y pa3paboTunKoB MIaT(opM U CIEUUATHCTOB 110
aBTOPCKOMY NpaBy Ha CETONHSLIHUMA J€Hb HET
o011ero MHEHUS, KaK KJIaCCU(UIIMPOBATH CO3/1aH-
HBbIE HepoceTs MU MpousBeneHus. B cBs3u ¢ co-
BEPILIEHCTBOBAHUEM CAMUX TEXHOJIOTHH, a TaKxkKe
OTCYTCTBHEM CJIOKUBIIECHCS CyaeOHOM MPaKTUKH
BOMPOC 00 aBTOPCKOM IPaBe OCTAETCS OTKPBITHIM.
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CTAHOBJIEHUE U PABBUTUE
3AKOHOJATEJIBCTBA
O BPAYHOM JIOI'OBOPE:
NCTOPUKO-ITPABOBOU ACIIEKT

T.b. Ejrcosa

BUII — Yuueepcumem npaea u couuaibHo-
uHgopmayuonnvlx mexuonozuii, Mozunesckuii
dunuan

2. Mozunes, Pecnyonuka benapyce

W3BecTHO, 4TO MOI00ME OPavHOTO AOTOBO-
pa BO3HHMKJIO OYCHb JABHO, €I /iBa C IOJOBU-
HOU ThICsUeneTus: Hazan. [loaTomy oOpameHue
K HEMYy B Hallle BpeMs IPOJUKTOBAHO HE TOJIBKO
HCTOPUYECKUM MHTEPECOM, HO U IOTPEOHOCTSIMU
CETOHSIIHEN PaJUKaIbHO MEHSIOLIECHCS KU3HH.

BosBpaiasick Kk HCTOpUU NOSBICHUS Opau-
HOTO JIOTOBOpa B 3aKOHOAATeNnbCTBE PecryOnuku
benapych, cienyer HalOMHHMTB O CYIIECTBYIO-
IIeM MHEHHH, YTO OpayHbIi JIOTOBOP LEIMKOM
3aMMCTBOBaH O€JIOPYCCKHUM 3aKOHOJATesIeM U3
NPaBOBBIX CHUCTEM psiia TOCYIAapCTB — OBIBIINX
peciyonmuk CCCP, koTopble BBenM HHCTUTYT
OpayHOro JOroBOpa, MEPEHSB 3aKOHOAATENIbHBIN
OKCIEpUMEHT cTpaH 3ananHoil Espomsl, Ckan-
nunasun, CIIIA. B cBowo ouepeab aMepuKaH-
CKHMe IpaBoBenwl, Takue kak Laura W. Morgan,
Brett R. Turner mnomararoT, 9TO CETOIHSIITHHI




WHCTUTYT, Ha3bIBa€Mbli OpauHbIM JJOTOBOPOM
win OpayHbIM coINalieHueM, OepeT coOCTBEH-
HbIE KOPHU B CpPEIHEBEKOBOM IIpaBe AHIVIMH.
Ho »To He 3HauuT, YTO rocygapcTBa WHBIX Ipa-
BOBBIX CHCTEM, HE CBSI3aHHBIE C CEMbel OOIIEro
MpaBa, HE 3HAJIM TAKOTO THUIA COTNIAIICHUH.

M.B. AHTOKOJIbCKAsl CUUTAET, YTO UCTOPHU-
YeCKUH aHaJIM3 MOMOTAeT MPEANOI0KHUTh, YTO B
CHUCTEME OOIIECTBEHHBIX PErylsiTOPOB BOCTOY-
HOCJIaBIHCKHMX HapoJIOB OpauHblil JOTOBOpP (Kak
COMJIAIICHUE CYNPYTOB, INIaBHBIE UX UMYIIECTBEH-
HbI€ B3aMMHbIE OTHOIICHHUS Ha Mepuoja Opaka u
MOCJIE €r0 PacTOPIKEHHUsS) UMeeT Oojiee TPeBHUE
kopHU. OH BO3HUK U Pa3BUBAJICS CaMOCTOSITEIb-
HO, BHE 3aBHCHMOCTH OT BIUSHUS 3apyOeixHBIX
npaBoBwIX cuctem [1, ¢c. 108].

Tak, emie B JTOXpUCTUAHCKUNA MEPUOJ «BO
Bpemsi 00pydeHust B 0opMIISIEMON TIPHU JIaHHOM
«CTOBOPHOI» 3amUCH MOINIM yCTAHABIMBATHCS
YCIIOBUS, KOTOpPbIE ONpEIEIsAIOT TpaBa M 00s-
3aHHOCTH CYIpPYTOB IO MPEIJIOry HMYILECTBaY.
JloroBop MaHHBIM 3aKitOYascs, Yalie BCEro, po-
JUTENSIMA MAJIOJIETHUX JKEHMXa U HEBECThl U
obecrieunBalicss HEYCTOWKON WM 3ajaTkoM. Ta-
KM 00pa3oM, CrOBOpHAs 3alKCh SIBISIACH TPO-
00pa3oM CErogHsIIHUX OpavyHbIX JIOTOBOPOB.
DTO ompoBepraeT TEOPUI0, YTO OpadyHBIA JOTO-
BOp ObUT LIEIMKOM 3aMMCTBOBAaH W3 OMbITa Ipa-
BOBBIX CHCTEM 3apyOexHbIX cTpad. [IpaBoTBOp-
YeCTBO B CEMEWHOM NpaBe MPUMEHHUTEIBHO K
HOpMaM, HEOOXOIMMBIM JJIsi PEryIHpOBaHHS
OpayHO-JJOTOBOPHBIX OTHOIICHUH, CBSA3AHO C Psi-
oM TpyaHocTedl. COBMECTHO € Te€M IpaBOIpPH-
MEHUTENIb BCTpEYaeTcs ¢ TaKUMU Mpodenamu,
KaK OTCYTCTBHE OIICHKHM TEpPMHHA «OpadHbIii
JIOTOBOP», Psijia OCOOBIX OCHOBAaHUU HEICHUCT-
BUTEJIBHOCTU OpadyHOro JjJorosopa, Oosee [e-
TaJbHOW perIaMeHTAlMi TpPeAMETHON o0acTu
cornamienus. OTCyTCTBHE HOPM, KOTOpBIE YyKa-
3aHbl B paMKax HMHCTUTyTa OpayHOro J0ToBOpa,
YCIIOXKHSIET MPAKTUKY MPABONPUMEHEHHS] B HC-
cienyeMoil o0nactd, 4TO eme pa3 TOBOPHUT O
HYKJI€ COBEpIICHCTBOBaHMS CEMEHHOIro 3aKo-
HOJATEIbCTBA, peryaupylonero OpayHo-A0ro-
BOpHbIE OTHOIIEHHS. K OCHOBHBIM pe3yibTaram
3[IECh CIIEQYET, MPEXKIe BCEro, OTHECTH MPUBHE-
CEHHUE TUCIO3UTHUBHOTO 3JIEMEHTa B METOJ Ipa-
BOBOTO PETryJIUPOBaHUS CEMEHHBIX OTHOIICHUMN
B PecnyOnuke benapych. [lnurenbHoe Bpems
Oenopycckoe ceMeiHOe MpaBo MPEUMYIIECTBEH-
HO COCTOSIJIO U3 MMIIEPATUBHBIX HOPM, HO CTOJb
JKECTKas MyOJUYHO-TIPABOBasi periaMeHTaIus
CEMEMHBIX OTHOLIEHUH YK€ HEe OTBedajia Tpe-
OOBaHUSIM COBPEMEHHOI'0 OOIeCTBa, HE COOT-
BETCTBOBAJIa HOBBIM MPUHIUIIAM TOCYIapCTBEH-
HOM ceMeliHoi nmonutuku Pecny6onuku benapyces,
ycTaHOBJIEHHbIM Yka3zoMm I[lpesunenta Ne46 or

21.01.1998 . «O0 yTBep>KIACHUH OCHOBHBIX Hall-
PaBIIEHHI TOCYTapCTBEHHON CEMENHON MOJINTH-
ku PecriyOnuku benapyce», B yaCTHOCTH, NPUH-
Uy «CaMOCTOATEIHHOCTH M aBTOHOMHOCTH Ce-
MBH B NPUHATHU PEUICHUH OTHOCHUTEIFHO CBOE-
IO Pa3BUTHUSY.

[To HameMy MHEHHUIO, OCHOBHAsI 11e7b Opay-
HOTO JIOTOBOpa — A3TO OIpe/eJeHne MPaBOBOTO
peKHMa MMYIIECTBA CYNPYrOoB WM JIHMI, BCTY-
NaruMx B Opak, BKIOYas BO3MOXKHOCTh U3MEHe-
HUSl 3aKOHHOTO PEeXHMMa MUMYIIECTBEHHBIX B3au-
MOOTHOIIIEHUH.

Kak ormewan M.®. Bnagumupckuii-byna-
HOB, B CBOMX TpyJax IOSBICHHE OpayHOro J0-
rOBOpa B 3aKOHO/ATENICTBE 3apyOEKHBIX CTpaH
OBUIO  OOYCIIOBIIEHO TIOTPEOHOCTHIO HMYIIUX
KJIACCOB OTPaJUTh CBOM KamUTal OT MOCTOPOH-
Hero BMemarenbceTBa. Bo ®@panuuu 1 AHmumm —
CTpaHax, I7ie CYIIECTBOBaHHWE OpPavHOIo JIOTOBO-
pa MMeeT OYeHb JTAaBHIOIO MCTOPHIO, €T0 IMOsIBIIC-
HUE OBUIO BBI3BAHO HEOOXOIMMOCTHIO COXpaHe-
HUS 3a JKEHIIMHOM, BCTymarouiel B Opak, u ee
POICTBEHHMKAMH TIpaBa YIpaBJICHUs J00pad-
HBIM UMYIIECTBOM U TOJB30BAHHS JTOXOJAaMH OT
3TOTO UMYyIIecTBa [2, c. 405].

Kakx mucan M.A. [lokpoBckuii, OCHOBHOMN
3a7a4eil mpaBa, Kak COBOKYMMHOCTH OO0IIeo0s3a-
TEIBHBIX HOPM, SBIISIETCSl PEryIMpOBaHUE OTHO-
HIEHUH MeXIy TonesMu. PaccmarpuBas cdepy
rpa)k/IaHCKOTO TIPaBa, €€ OTHOCAT B 00JIACTh UMY-
[IECTBEHHBIX OTHOMICHUH MEXIy OTAEIbHBIMU
munamu [3, c. 351].

Ha cerommsiHem stame pa3BuTHs Oelo-
PYCCKOTO 3aKOHOJATENIbCTBA IPEACTaBISET HH-
Tepec elle OJUH aclekT MpoliIeMbl cyObEeKTHOTO
cocraBa OpayHOro JOrOBOpa — BIIpaBe JIM JIMIIA,
HaMEpPEeBAIOIUECs BCTYNHUTh B Opak, 3aKJIIOYUThH
MIpeIBApUTEIbHBIA TOTOBOP (eme He Oymaydn
CyNpyramu), B COAEpKaHUM KOTOPOTO OHH YyC-
TAQHOBST B3aWMHBIE OOS3aHHOCTH IO 3aKJIOYe-
HUIO OpavyHOTrO JIOTOBOpA, OMPEACIAT €ro Mpea-
MET M WHBIE CYyIIECTBEHHBIC YCIIOBHS, CPOK, B
paMKax KOTOPOTO OHU JIOJKHBI HaJIKaIIUM 00-
pazoM 0GOpPMUTH OCHOBHOM OpavHbIN JOTOBOP
MocJie 3aKIIoueHusi Opaka, a TakkKe OIpenessT
Hayajao JEHCTBUS MpeABAPUTENILHOTO JI0roBOpa
CJIEYIOIINM OTJIaraTeIbHbIM YCIOBHEM:

— MpeBapUTENILHBIA JI0TOBOP BCTyHaeT B
CHJIy C MOMEHTA PEerUCTpaluu Opaka MeXIy CTO-
poHaMH;

— IpeUIO’KEHHAsT KOHLEMIUS 3alUThI [IpaB
MOTEHITUABHBIX CYIIPYTOB, JHUIIEHA TTOKa JIEHCT-
BUs OEJIOPYCCKUM 3aKOHO/IATEIIeM;

—TpaBO Ha 3aKJOYeHHE OpayHOTro JOTO-
BOpa J0 perucTpanuu Opaka He MPOTUBOPEUHT
npasuiam ct. 399 I'K.
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[IpeaBapurenbHblil JOrOBOP BCTYIUT B CH-
Jqy cpasy Tocie peructpanuu Opaka, U B Teue-
HUE CPOKa, YKa3aHHOTO B HEM (MO0 B TeueHHE
oxHoro roga — 1. 4 ct. 399 I'K Pecny6nuku be-
Japych), CYNPYTH JOJKHBI OyIyT 3aKIIOYHUTh OC-
HOBHOM JIOTOBOP Ha T€X YCIOBHSX, KOTOPHIE OHH
OTIpEICTIVIIN JI0 BCTYTUICHUS B Opak, WiIH ke 00s-
3aTeNbCTBA MPEKPATATCS, €CIM HU OJIMH U3 CyI-
PYTOB HE BBISBHUT JKEJIAaHUS 3aKIOYaTh JOTOBOP
B 0003Ha4YeHHbIN CpoK. B ciayuyae mMHUIIMATUBBI
CO CTOPOHBI JIFOOOTO U3 CYynpyroB OpayHbIi AOTO-
BOp JIOJDKEH OyAeT OBITh 3aKIIIOYEH B 00s3aTelb-
HOM TOPSIKE, YTO, 6€3yCIIOBHO, CTAHET peallbHON
rapaHTHEH COOIIOICHNS TTPaB U BBHITTOTHEHHSI 0051~
3aHHOCTEH cymnpyramu B TOM 00bEME M COCTaBe,
C KOTOPBIM CTOPOHBI TIPEABAPUTEIHHOTO JTOTOBO-
pa OMpeNeNMITNCh eIle 10 3aKII0UeHHs Opaka.

Taxum 00pa3oM, MOXKHO CJIEJNaTh BBIBOA O
TOM, 3aKOHO/IAaTeJIb BOCIPUHSII HOPMBI 3apyOek-
HOTO 3aKOHOJAATENbCTBA O OpayHOM JIOTOBOPE,
MPEIOCTaBUB CyNpyraM TIpaBO YCTaHABIWBAThH
PEXHUM CYNPYKECKOr0 HMMYIIECTBA IO CBOEMY
ycMmoTperuto. Hopmel, peryinupyromme UMyIecT-
BEHHBIC OTHOIIEHHS CYIPYroB, OTHBIHE HOCST
JIMCIIO3UTHUBHBIA XapakTtep. bpaunblii 10rOBOp
MO3BOJIIET YUECTh MHTEPECHI KaXI0TO U3 CYIpPY-
roB, M30eXaTb CIOPOB O pasjelie UMyLIeCTBa B
cynebHoM nopske. [loaTomMy K ero 3akiIro4eHnIo
MOTYT MpHOeraTb He TOJIBKO CYNpYTH, HMEIOIIHE
cOOCTBEHHOE [IEJI0, XOTSl HENb3sl OTPHIATh, YTO
OJTHOW M3 OCHOBHBIX IIEJIeH 3aKIIOYeHUs Opad-
HOTO JIOTOBOpa, O€3YyCJIOBHO, SBISETCS 3alUTa
KaIruTaJIoB.
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INPABOBAS OXPAHA CMEKHBIX ITPAB:
CPABHUTEJIBHASA XAPAKTEPUCTHUKA
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dunuan

2. Mozunes, Pecnyonuka benapyce

ObecnieueHre Hajuiexalleld 3aliuThl MpaB
WHTEIUICKTYaIbHOH COOCTBEHHOCTH B IIFO0OM
CTpaHe — TapaHTHs pealu3alyd BaXHEHIINX
IIPaB YEJIOBEKAa, 3aKPEIUIEHHBIX B Psiie OCHOBO-
MOJIATAIONINX MEKIYHAapPOAHO-TIPABOBBIX JIOKY-
MEHTOB. B Hacrosiee Bpemsi pa3BUTHE J1I0OOT0
HAIIMOHAJILHOTO 3aKOHO/ATEIbCTBA 00 OTAEIb-
HBIX MHCTUTYTaX HHTEJUIEKTyaJIbHOM cOOCTBEH-
HOCTH OCYUIIECTBIISIETCS C OOs3aTelIbHBIM y4ye-
TOM HOPM, COTVIACOBAHHBIX HA MEXKIYyHApPOIHOM
YPOBHE, KOTOpPbIE HAILUIM BOIUIOILEHUE B MEXK-
JYHapOJIHBIX aKTax, y)ke Oosee Beka oIperens-
IOLUX TPABOBYIO PENIAMEHTALMI0 Ba)KHEHIINX
MHCTUTYTOB IIpaBa HWHTEJUIEKTYaJIbHOW COOCT-
BEHHOCTH M OKAa3aBIIUX 3HAYUTEIHHOE BIIHUSHHE
Ha Pa3BUTHE HAIMOHAJBbHBIX CHUCTEM 3aKOHOJA-
TeIbCTBA B paccMaTpuBaeMoii cdepe [1, c. 71].

OfHMM U3 OCHOBHBIX MEKIYHAapOAHbIX
JIOKYMEHTOB, PErYJIMPYIONINX OXpaHy W 3aIIuTy
CMEXHBIX MpaB, sABIAETCS MexayHapoaHas KOH-
BEHIMA 00 OXpaHE MHTEPECOB apTUCTOB-HCIION-
HUTEJICH, Tpou3BoIMTENeH (poHOTpaMM M Bela-
TEJIbHBIX OpraHU3alui, KOTopas ObLIa 3aKioue-
Ha 26 oxTsi0ps 1961 1. B Pume (nanee — Pumckas
KoHBeHLUs1). Bce rocynapctBa, parudunmpo-
BaBIIMe PUMCKyI0 KOHBEHIMIO, TIPH pa3paboTke
HOpPM B OOJIACTH OXPaHbI CMEXKHBIX MPaB, PyKO-
BOJICTBYIOTCS €€ MOJIOKEHUSIMU € YUETOM HAllUO-
HaJIBHBIX HHTEPECOB.

PuMckass KOHBeHIUSI ompenenser B Kade-
CTBE CYOBEKTOB CMEXKHBIX IIpaB apTHUCTOB-HC-
MOJTHUTENEH, Mpou3BoAuTene (oHorpamMm, Be-
IIaTeNbHbIE OpraHu3aluu. 3akoH PecmyOnukn
benapycr «O0 aBTOpCKOM TMpaBe M CMEXKHBIX
nmpaBax (nmanee — 3akoH) W 3akoH Poccuiickoit
Oeneparmu «O6 aBTOPCKOM TMPAaBE U CMEKHBIX
npaBax» (nanee — 3akoH P®) ompenensitor aHa-
JIOTUYHBIN CyOBEKTHBI COCTAaB CMEXKHBIX IIPaB.
[IpaBoBasi oxpaHa aBTOPCKUX M CMEKHBIX IpaB
B0 @paHuu ocyuiecTBisercs Ha ocHoBe Koaek-
ca MHTEJUICKTyaJlbHONH COOCTBEHHOCTH, KOTOPBIH
onpesensieT B KayecTBE CYOBEKTOB CMEXKHBIX
MpaB HUCIOJTHUTENECH, mpom3BoauTeNnel (oHor-
pamm, IPOU3BOIUTENEH BUICOTPaMM, IPEANpusi-
TUS AyIMOBU3YaJIbHOM KOMMYHMKAIIMH, YTO, I10
CyTH, COBIIQJIa€T C TOJOXKEHUSIMHU PUMCKON KOH-
BEHLIMM U HOpMaMmH OEJIOpPyCCKOIO U POCCHUIC-
KOTO 3aKOHO/IaTEIIbCTBA.




Bwmecre ¢ Tem B benapycu k uuciy ucrnosn-
HUTEJIe OTHECEHBI aKTEPHl, MEBIIbI, My3bIKAHTHI,
TAHLOPbl WIM UHBIE JINLA, KOTOPbIE HCHOIHIIOT
IIPOU3BEIECHUS JIUTEPATYpPbl, UCKYCCTBAa, B TOM
quciae TMPOU3BEJNCHHUS HAPOAHOTO TBOPYECTBA,
MOCPEACTBOM AKTEPCKOM WIphI, MEHUS, YTCHHUS,
JeKJaMalliyd, UIrpbl Ha MY3bIKQJIbHOM HMHCTPY-
MEHTe, TaHI[a WIN KaKUM-THO00 MHBIM 00pa3om,
a TaKKe PEXHCCEPHI-NOCTAHOBIIUKN CHEKTAKIISA
u aupukepsl (cT. 4 3akona). ComtacHo ct. 4 3a-
koHa P® ucnomHuTeNns — 3TO aKkTep, MeBell, My-
3bIKAHT, TAHIOpP WJIM MHOE JIUI0, KOTOPOE Urpa-
€T pPOJIb, YUTAET, ACKIAMUPYET, IOET, HUrpaeT
Ha MY3bIKQJIBHOM WHCTPYMEHTE WJIM WHBIM 00-
pa3oM UCIHOJHSET IPOU3BEICHUS JIMTEPATyphI
WIM UCKYCCTBa (B TOM 4YHCIIE ACTPAAHbIN, LUP-
KOBOM WJIM KYKOJIbHBI HOMEp), a TaKKe PEKHUC-
Cep-ITOCTaHOBIIUK CIEKTAKIIS U JUPUKED.

B 3akononarensctBe DpaHIUM HCIIOIHHU-
TeJIb, MOJIB3YIONUICA CMEKHBIMH IIPaBaMU, — 3TO
«JTUI0, KOTOpOE MPEJCTaBISIeT, MOET, AeKIaMH-
pYeT, UCIIOJHAET UM MHBIM 00pa3oM HCIOJHSET
JUTEPATypPHOE WIM XYyHA0KECTBEHHOE IPOU3BE-
JIEHUE, JCTPAJIHBIM, LUPKOBOM WM KyKOJIbHBIN
Homepy (ct. L212-1 Konmekca mHTEIEKTyalbHON
coOctBeHHOCTH). Takum 00pa3om, peub HIET O
KOMUKE, TaHLIOpE, MY3bIKaHTE, IIEBLE, YTeEIle
U T.0. XOTS XyHOKHHMK-IIOCTAHOBILIUK M IIOCTa-
HOBIIMK CUHTAIOTCA AapTUCTaMM IIOy-OM3Heca
[0 CMBICITy TpPYAOBOIO 3aKOHOJAATEIbCTBA U B
9TOM Ka4yeCTBE CUMTAIOTCS Ha€MHBIMHU PaOOTHU-
kamu, cT. L212-1 Komekca wuHTenIeKTyalbHON
COOCTBEHHOCTH MCKITIOUACT UX U3 OIpPEIeNCHHS
TIOHSITUS «UCTIOJIHUTEINDY.

[lonstue mnpousBoauTenss (OHOIPAMMBI
Oenopycckoe, poccuiickoe U (paHily3cKoe 3a-
KOHOZIaTEeJIbCTBO ONPENENIIET B COOTBETCTBUH
co cT. 3 PuMcKkolf KOHBEHIIMH — 3TO (U3UUECKOE
WIH IOPUINYECKOE JIMLO, KOTOPOE MEPBBIM OCY-
HIECTBUJIO 3BYKOBYIO 3allCh HCIIOJHEHHS WIIH
Ipyrux 3BykoB. Kojekc MHTemIeKkTyaabHOU co0-
cTBeHHOCTH DPpaHIMK B KaueCTBE CyObEKTa BbI-
JeNseT TaK e IMPOU3BOAMTENS BUACOTPAMM —
3TO (U3UUECKOE WM IOPUINYECKOE JIUIO, KOTO-
poe o0naiaeT MHULMATUBON U HECET OTBETCTBEH-
HOCTh 32 MEpPBYI0 (PHUKCAIUIO TOCIEI0BATEIb-
HOCTH HW300paKEHUI CO 3BYKOM WM 0e3 3ByKa
(ct. L215-1).

Opranuzaiuu 3puUpHOTO U KabeIbHOTO Be-
IIaHU KaK CyOBEKTOB CMEXKHBIX IpaB yCTaHaB-
JUBAaeT OeopycCKOe M POCCUHCKOE 3aKOHOMA-
TeIbCTBO. Bo @paHnmu cyObeKT CMEXHBIX MpaB
C aHAJOTMYHBIMM IPAaBOMOUYMSIMM OIpeaelsieT-
csl KaK MpEanpusATHE ayIuOBH3YaTbHOH KOMMY-
HUKaIUH.

Uro kacaeTcsl mpaB, BO3HUKAIOIIUX Y HC-
NOJTHUTENIEH Tpou3BoxuTeneil QoHorpamMm u
BUICOTPAMM, OpraHu3anuii 3pUpHOro U Kabeb-

HOTO BellaHus (MPeanpusITUi ayaHMOBU3YaIbHOM
KOMMYHHUKAIIUN), TO UX 00BbEM B 3aKOHOIATEIb-
CTBE pPacCMaTpUBAaEMBbIX CTpaH IPUMEPHO OIU-
HAKOB. Y WCIIOJHUTENEH BO3HHUKAIOT UMYIIECT-
BEHHBIE U JINYHbIE HEMMYLIeCTBeHHbIE (BO Dpan-
MU — MOpaJjbHble) npaBa. B ciydae koHdiukra
WHTEPECOB WCIIOIHHUTEIS] W aBTOpa OXpaHa aB-
TOPCKUX IIPAB UMEET MPUOPUTET HAJ| CMEKHBIMU
npaBamu. CMEXHBIE MpaBa HE YIIEMIIAIOT Ipa-
Ba aBTOPOB, TAKMM 0Opa3oM IOCSTaTeIbCTBO HA
NpaBa HCIOJHUTENS HE MOXKET CIYyXHUTb OC-
HOBAHMEM ISl TIPUHSATUS MEp, KOTOPbIE MOTYT
HaHeCcTH ymepO JyXOBHBIM HHTEpPEcaM aBTO-
POB. Y OCTaJIbHBIX CyObEKTOB BO3HUKAIOT TOJIBKO
MMYIIECTBEHHBIC TIPaBa.

Cpok OXpaHbl CMEXHBIX IPaB TaKkKe COB-
najaeT U He MPOTUBOPEUUT IMOJIOKEHUSIM Pumc-
KOW KOHBeHLIMU. B cootBeTcTBHH €O cT. 14 Pumc-
koii KoHBeHIMM CpOK OXpaHbl MpaB HCIOJIHU-
Tesied, MpousBoauTene (GoHorpaMMm M OpraHu-
3alMi BEIIAHUSl COCTAaBJIIET HE MEHee JBajla-
TH JIET U UCUUCISETCS C KOHIIA rojia, B KOTOPOM
ObLJ1a OCYIIECTBIICHA 3aMUCh (POHOTPAMM U BKITIO-
YEHHBIX B HUX MCIIOJIHEHUH; UMEIN MECTO He
BKJIFOUEHHbIE B (POHOTpAMMBbI UCTIOIHEHUS; UMe-
nma mecto mepenada B d¢up. Crarbs 30 3akoHa
YCTaHABIMBAET CPOK JEUCTBUS HCKIIOYUTEIb-
HBIX CMEXHBIX TpaB B TeueHue 50 jeT ¢ MOMeH-
Ta OCYIIECTBIEHUS MEPBOM 3aIUCU HCIIOJIHEHUS,
1100 MepBoi Mepenayn UCTIONHEHUS B d3PUp WU
1o Kabelrto, TIEPBOTO OIMYOJIUKOBAHUS HITH TIEPBOMA
3anucu (OHOTPAMMBI, OCYIIECTBICHHUS Iepena-
g B 3up unu no kademto. [lpu s3Tom TeueHue
YKa3aHHOIO CpoKa HauuHaeTcs c | sHBaps rona,
CJIEIYIOIIEro 3a ToJ0M, B KOTOPOM HMMeEN Mec-
TO IOPUAMYECKUM (aKT, SBIAIOUIMICA OCHOBA-
HUEM /I Hayala TEYEHUS COOTBETCTBYIOLIETO
cpoka. Crarbs 43 3akona P® ycranaBnuBaeT
AQHAJIOTMYHBIC CPOKHU MPABOBOI OXpaHbI UMYIIE-
CTBEHHBIX IIPaB MCIIOJIHUTENEH, IPOU3BOAUTENEH
¢doHorpamm u opranuzanuii Bemanusi. CoriacHO
ct. L211-4 Komekca WHTEIEKTyalbHOW COOCT-
BeHHOCTH @DpaHIUM CpPOK JeHCTBUS HUMYIIe-
CTBEHHBIX TMpaB HCHOJHHUTENEH, MPOU3BOIUTE-
Jeil GoHOTpaMM M BHUACOTPAMM, TPEANPUATHI
ayIMOBH3YyaIbHOM CBSI3U COCTABISIET MATHACCIT
net ¢ 1 sHBaps KaJeHAapHOIo rojia, CJIeIyIoIero
3a TOJIOM HCIIOJTHEHMS.

[TonBoaS MTOT BBIIEU3TIOKEHHOMY, MOKHO
OTMETUTh, YTO OCHOBHBIE IIOJOXKEHUS, Kacaro-
HIMecs MPaBOBOM OXpaHbl CMEXHBIX NIPAB B yKa-
3aHHBIX BBIIIE CTPaHaX, MMEIOT, MO OOJbIIeH
4acTu, OOIIMEe XapaKTePUCTUKU U HE MPOTHBO-
peyar MOJOKEHUSM MEXIyHapOIHOTO JIOTOBO-
pa, MPU 3TOM Ba)XHBIM SIBISIETCSI TOT (DAKT, ITO
MPOCIIEKNUBAIOTCA HEKOTOPBIE OTJIMYMS, YTO JAeT
BO3MO)XHOCTh TOBOPUTH 00 OCOOEHHOCTSIX Ha-
LIMOHAJILHOTO 3aKOHOJATENbCTBA Ka)KIOIo Irocy-
JlapCTBa.
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OBLIASA XAPAKTEPUCTHKA
IFOCYJAPCTBEHHOI'O .
PET'YJIMPOBAHUA AYAUTOPCKOU
JAEATEJBHOCTHU B PECIIYBJIIUKE
BEJIAPYCb

A.C. Kazan

BUII — Yuueepcumem npasa u coyuaibHo-
UHDOPMAYUOHHBIX MEXHOIO2UTL

2. Munck, Pecnyonuxa benapyco

AKTyalnbHOCTb T'OCYIapCTBEHHOI'O PETYIIH-
pPOBaHMsI ayAUTOPCKOM JeATeNIbHOCTH O00YCIIOB-
JIUBACTCSI POCTOM M PA3BUTHEM DPBIHOYHOW KO-
HOMHUKH, BOSHUKHOBEHUEM HOBBIX OpraHU3aluil,
VHIMBUAYaIIBHBIX TpeANIpUHUMaTeeii, 0aHKOB U
JIPYTUX XO3SICTBEHHBIX CTPyKTyp. CoOoTBeTCT-
BEHHO JJIs IPAaBOBOTO U JIOKyMEHTAJIbHOIO PETy-
JMPOBaHUS, a TaKXke obecreueHus 6e30MacCHOCTH
BCEX CYyOBEKTOB MPaBOOTHOIICHHIA, HEOOXOIUMO
rOCYJJapCTBEHHOE pEryJIMpOBaHUe, KoTopoe Oy-
JIeT HANpaBJIATh U COBEPUICHCTBOBATH (PUHAHCO-
BO-XO3SIICTBEHHBIM KOHTPOJIb, KOTOPBIN B HalIEH
CTPaHE OCYILECTBISETCS MOCPEACTBOM ayIUTOP-
CKOM JESITEIbHOCTH.

T'ocynapcTBeHHOE pErynupoBaHUE —aydu-
TOPCKOW AESTEIbHOCTH OCYLIECTBIISIETCS CIIEHY-
IOIUMH TOCYAAPCTBEHHBIMU OpPraHaMHu U JIOJIXK-
HOCTHBIMU Junamu: IIpesunentom PecryOnuku
benapycs, CoBerom MuHnuctpo PecrnyOnuku
benapycs, MunuctepcrBom ¢unancos Pecmy6-
muku benapycs n HanmonansaeiM 6ankom Pec-
ny6muku benapycek. Crenyer npoaHann3upoBarhb
Ka)/10r'0 U3 YYaCTHUKOB T'OCYIapCTBEHHBIX Opra-
HOB, OCYIIECTBIISIIOIIMX PErYIUPYIOIUN KOHT-
pOJIb, UX JIEATENBHOCTD U ITOJIHOMOYHUS B JAHHON
ctepe:

1) ITpesunent Pecyonuku benapycs. [pe-
3UJICHT B AyJIUTOPCKON JIEATEIBHOCTH OCYLIECTB-
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JSIT KOHTPOJIb B BUJIE ONPEICIICHUsI €IUHOM To-
CYIapCTBEHHOHN MOJUTHKU U YCTAHOBKH OOIIETO
rOCyIapCTBEHHOTO TMOPSAJIKAa AyIUTOPCKOU Jiesi-
tenbHOCTH [1]. Tlomaraem, MOXHO CKa3aTh, 4YTO
[Ipe3uneHT ocCyliecTBIsieT, CKopee, HOMHHAJb-
HOE€ pEeryJupoBaHue ayluTa Ha TEPPUTOPUH CTpa-
HBI, 4YeM (DaKTUYECKOE;

2) CoBer MunuctpoB Pecrny6nuku bena-
pych B 001acTH rocyJapCTBEHHOTO PEerylinpoBa-
HUSl OCYIIECTBISIET 1Mo Oosbluei yactu oOruiue
JUISL JAaHHOTO TOCYapCTBEHHOTO OpraHa pery’si-
TUBHBbIE (YHKILIMHU, TaKue Kak MPOBEIEHUE elIu-
HOM aylIMTOPCKOM MOJMTHKU JJIsi TOCYIapcTBa,
BBOJI MEXKIYHAPOAHBIX CTaHIAPTOB M JIOTOBOPOB,
a TaK)Ke yCTaHOBJICHHE OOIIETro JJIsl BCEX MOpsi-
Ka MpoBeJeHus arTectaiu U aAp. CooTBETCTBEH-
HO psiJT IOJTHOMOYHI BO3JIaraeTcs Ha Takoi rocy-
JApCTBEHHBIN opraH, kKak MUHUCTEPCTBO (prHAH-
coB Pecnybnuku benapycs;

3) MunucrepctBo (unancoB PecmyOnuku
benapych (manee — MuHduH) Ha cerogHSITHUN
JIEHb OCYIIECTBIsICT HauOoJee MUPOKHMA CIIEKTP
MOJTHOMOYUI B OOJIACTH PEryIUpOBaHUs ayau-
TOPCKOM JIeATeIbHOCTH, TaK Kak UMEHHO Ha MUH-
¢buH BO3JOKEHO OOJBIIMHCTBO OOs3aHHOCTEN
MO0 KOHTPOJIO AaHHOH cdepbl. CTOUT PACKPHITH
psa nomHoMouuit MuH(purHA B ayIUTOPCKON nesi-
TEIbHOCTH, Ui TOJHOTO MOHMMaHUs (PyHKIUI
U TIOJHOMOYUH TOCYIapCTBEHHOTO OpraHa, W3
KOTOPBIX TMOXaNyl CaMbIMHU TIJIaBHBIMU OymyT
SBIISITHCSl YCTAHOBJICHUE MOPSAJIKA U MPABUI OCY-
IIECTBJICHUS AYIUTOPCKON IESTeNbHOCTH, IMPH-
HSITUE HOPMATUBHBIX MPABOBBIX aKTOB B JIAHHOM
oOnactu, MpoBeAeHHE aTTeCTalluid, Bblgaya JIu-
LIEH3UH, BBEICHUE Y4eTa BCEX CYOBEKTOB ayau-
TOPCKOW JeSTENbHOCTH, pPa3padoTKa TIJIaBHBIX
HampaBJICHU pPa3BUTHA M MHOTHE JApPYrue He-
CKOJIbKO MEHEEe Ba)KHbIE IOJHOMOYHUSI KOTOpBIE
BbINONHIeT Mundun. [Ipoananu3npoBas BhIlIe-
omnucaHHble (YHKIMH, MOXXHO CIeNiaThb BBIBOJ,
YTO WMEHHO JAesITeIbHOCTh MuH(puHa Hambo-
Jiee TEeCHO CBf3aHA C PEryJupOBaHUEM ay/IuTa,
a TaKkKe ero JesATeNIbHOCTh Haumbojee Ba)kHa
CpeIu BCEX OCTAJbHBIX TOCYJapCTBEHHBIX Opra-
HOB, €IMHCTBEHHBIM HCKIIIOYCHHEM MOXKET OBbITh
Hammonansuslit 6ank Pecryonuku benapycs;

4) Hatmonanbublii O6ank PecryOnuku be-
Japych 00Ja/aeT caMbIMU Y3KOHAMPaBICHHBIMU
MOJTHOMOYHUSIMU B OOJIACTH ayJUTOPCKOTO KOHT-
pOJIsi, KOTOPBIM 3aKIIOYAaeTCsd B PEryJIupOBaHUU
JESTEIbHOCTH C KOMMEpPYECKUMHU OaHKaMH, He-
OaHKOBCKMMHU KPEeIUTHO-()MHAHCOBBIMU OpraHu-
sanusamu (nanee — HKDO), GaHkOBCKMMH XOJI-
JuHraMd 1 OaHkoBcKUMH rpynmamu. OOnagas
OOIIMPHBIMK B CBOCH 00NaCTH TOJHOMOYHSIMH,
KOTOPBIMH HE 00JIafaloT ApYIue, CaMbIMU BaxK-
HBIMU MOKHO BBLICTUTH CIEAYIOIINE: YTBEPXK-
JIEHEe HOPMATHBHBIX MPABOBBIX AKTOB, CBS3aH-




HBIX C ayJAMTOPCKOW JEATEIbHOCTHIO B CyObeK-
Tax OAHKOBCKOW CHUCTEMBI; TOJHBIA KOHTPOJb
ayJUTOPCKOM JedaTerabHOCTH B cdepe OaHKOBC-
KO JESTeTbHOCTH; YCTAHOBIIEHHE HE00X0Iu-
MBIX K ayAMTOpaM H ayIUTOPCKUM OpraHU3aIu-
AM  KBaIM(UKALIMOHHBIX TpeOOBaHUN K OCYy-
HIECTBIISIOIUX CBOIO ACSITETLHOCTH B OaHKax W
psil Apyrux MOJHOMOYMi, onucaHHbiX B [locra-
HoBneHun HanwmonaneHoro 6Ganka PecryOnuku
benapycb. U3 Bblllle NEPEYUCIEHHOTO CIHCKa
BO3JI0KEHHBIX Ha HEro MOJIHOMOYUN, MOXKHO I10-
HATh, YTO MosHOMouusi HamumonanpHOro OaHka
PecniyOnuku benapych HUUYTh HE yCTyHarOT TeM
JKe ToJHOMOoYusIM MuH(uHa, OJHAKO OHHM PEry-
JUPYIOT HUCKIIOUUTENBHO cdepy ayIuTOpPCKOro
KOHTPOJIS, KOTOpasi HAlpsIMYyIO CBsi3aHa CO B3au-
MOJICHCTBHEM ay/luTa U OAHKOBCKOTO CEKTOpa.

Ho nackosnbko Obl He OB pa3HBIMH U TEC-
HBIMH MEXJIy COOOW IMOJTHOMOYHUS PA3IUYHBIX
OpraHoOB TOCYIapCTBEHHOTO PETyJIHMpPOBAHMS, BCE
OHH TPUICPKUBAIOTCS OOIMX (PYHKUUN U TPUH-
LUIIOB, JJIS BBIMOJIHEHUS! CTOSIIUX Ipel HUMH
3amad. [Tomumo psiga oOnmx (QyHKIHNA, KOTOPBIE
SBJISIFOTCSL XapaKTEPHBIMU /1711 MHOTHX cdep mpa-
Ba, y ayAMTOPCKOTO KOHTPOJISI UMEIOTCA U OTIIH-
YUTEIbHbIE, KOTOPBIE CTOUT BBIJICIHUTD: OCYIIECT-
BJICHHE CTPYKTYpPHOTO U MOJIBEOMCTBEHHOIO PY-
KOBOJICTBA JIJIsl ayIMTOPCKUX OpTraHM3allHii; pas-
paboTka METOJUYECKHUX COBETOB M PEKOMEHJa-
LUI; yCTaHOBJIEHHE KBaJTU(UKAMOHHBIX Tpebo-
BaHUU U TOPSAJIKAa OCYLISCTBICHUS aTTECTAllUH;
KOHTPOJIb 32 I€ATEIBHOCTHIO U IPYTHE.

Taxke CTOUT OTIENbHO BBIACIUTH AyIH-
TOpcKyro nanary (nanee — All), koropas He SIBJISI-
€TCsl OTACTBHBIM OPraHOM IOCYAapCTBEHHOIO pe-
T'YJIMPOBaHUs, HO B CBOCH JeSTENbHOCTH, KOTOpast
3aKperuieHa B YctaBe AyIUTOpPCKOW manarel [2],
TECHO COTPYIHHYAET C OpraHaMu TroCyIapCTBEH-
HOTO peryiupoBaHusi, HanbOosee TecHo All cor-
pynHudaer ¢ MunpuHOM, HO B BOMpocax, Kaca-
IOLIUXCSL ayIMTOPCKOTO PEryaupoBaHusl B OaH-
Kax, B TOJHOW Mepe coTpynHuvaer ¢ Hamwmo-
HalbHBIM OaHkoM PecnyOmuku benapyce. B
pamkax komreTeHIuu All Ha Hee BO3JIOKEHBI
cienyomue (yHKIMH, U3 KOTOPhIX MOYHO BBI-
JIEUTh TPU HamOOJIee TECHO CBS3aHHBIE C Te-
MO naHHOM paboThl: 1) yuactue B pa3paboTke
Y TIPUHATHE MO COIIACOBAHHIO C BBILIECTOSIINM
opranoM (MuHGUHOM) BHYTPEHHHX MpaBUI
ayJUTOPCKOM JesATeNbHOCTH; 2) pa3paboTka u
BHECEHHE B YIIOJHOMOUYEHHBIE TOCY/IapCTBEHHBIE
OpraHbl TPEJIOKEHUI O COBEpIICHCTBOBAHUH
3aKOHO/ATENbCTBA 00 ayIUTOPCKON JesTeNIbHOC-
TH; 3) IOMOIIb U COACHCTBHE IO BHEAPEHHUIO
MEXIyHApOIHBIX cTaHaapToB U Kojekca 3Tuku
U COTPYOHHYECTBO C MEKIYHAapOAHBIMU Opra-
HAMU M MHOTHE Jpyrue noiaHomouus. Beiaenen-
Hble HaMU (YHKIIMU HE SIBJSIOTCS HCUYEPIIbIBAIO-

LUIMMH, OJHAKO OHU HaNpsSIMYI B3aUMOACHCTBY-
0T C PEryJupoBaHUEM ayJIUTOPCKOU JesATelNb-
Hoctu B PecnyOnuke benapyce.

Takum 00pa3oM, MOXKHO CJeNaTh BBIBOI,
YTO TOCYAApCTBEHHOE PETyJIUPOBAHUE ayUTOP-
CKOMl JIeATENIbHOCTU PETYJIUPYETCS PSIIOM OT-
JIETBHBIX ¥ B3aWMOJICUCTBYIONINX MEXKIy COOOMH
TOCYJIapCTBEHHBIX OpPraHoB, KOTOpPBIE B CBOCH
JACATCIbHOCTH OIMPAIOTCA Ha paa MCETOHNOB U
(byHKIMIHA, y KOTOPBIX BBICTPOCHA KOHKPETHAas
vepapxusi M TOJBEIOMCTBEHHOCTb. (COBOKYII-
HOCTh BCEX OTHUX (DAKTOPOB, HECOMHEHHO, pa3-
BHUBAeT IMPaBOBYIO, OTUETHYIO U XO3SMCTBEHHYIO
OCHOBY BCEH ayJIMTOPCKOHN JCATEIHHOCTH B Ha-
el cTpaHe.
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KPUTEPUIM TBOPUECTBA KAK
OCHOBAHME JVIA1 PASI'PAHUYEHUS
PE3YJIBTATOB UHTEJ/IVIEKTYAJIbBHOU
JAEATEJIBHOCTHU U OBBEKTOB,
HUMUTHUPYIOLIUX PE3YJIBTATBI
HUHTEJJIEKTYAJIBHOU
AEATEJIBHOCTH, B KOHTEKCTE
NHUP®POBOU TPAHCO®OPMALIUU
N UHHOBAIIMOHHOTI'O PA3BUTUA
COBPEMEHHOI'O OBIIECTBA

A.A. Kapynnasa

Hucmumym ¢unocogpuu u npaea Hoeocu-
OupcKozo 20cyoapcmeenHno20 yHugepcumema

2. Hoeocubupck, Poccuiickaa @edepayusn

JlnnaMuyHOE pa3BUTHE OOIECTBA C OpPH-
eHTHpaMu, 00yCIOBIMBAIOIIMMUA HEOOXOIUMOCTD
MPaBOBOTO OOECTeYeHnsT B3aUMOICHCTBUS 4Ye-
JIOBEKa M HMCKYCCTBEHHOTO HMHTEJUIEKTa, MPEeIo-
MPEIEIUI0 CTPATETHYECKUE HANPABICHUS MpaK-
TUYECKH BO BCeX cTpaHax. B cooTBeTcTBUU C
HalMOHaIbHOU cTparerueid «O pa3BUTHUU UCKYC-
cTBeHHOTO MHTeiekTa B Poccuiickoit denepa-
uun», yTBepxkaeHHoNH Ykazom llpesupenta PO
Ne490 ot 10 oxtsibpss 2019 roga u ompeneneH-

133




Hol Ha mepuon ao 2030 roga, B KayecTBe HUC-
KYCCTBEHHOI'O MHTEJJIEKTa OIPEACIIAeTCS] KOMII-
JIEKC TEXHOJOTUYECKUX PEUICHUM, TTO3BOJISIONINM
MMUTHPOBATh KOTHUTUBHBIC (DYHKIIMU YEIOBEKa
Y TOJy4aTh MPU BHITIOJIHEHUU KOHKPETHBIX 3aja4
pe3yJbTaThl, CONOCTaBUMBbIE, KaK MHHUMYM, C
pe3yJibTaTaMu MHTEJUIEKTYalbHOU AESITeIbHOCTU
yenoBeKka. B pesynbprare B rpaxaaHckuii 000poT
BOBJICYEHBI OOBEKTHI, UMUTHPYIOIINE W BHELIHE
COINIOCTaBUMBIE C PE3yJIbTaTaMU MHTEIJIEKTYyallb-
HOW JNIesITeNIbHOCTH uellioBeka. Hampumep, B Ka-
YECTBE TAKUX PE3Yy/IbTaTOB MOTYT paccMmarpu-
BaTbCsA M300pa)KCHUS, BBIMTOJIHCHHBIE POOOTOM-
XYIO’KHUKOM, MY3bIKa B pa3JIMYHBIX KaHpPaAX, Cre-
HEpPUPOBOBaHHAs C MOMOIIbIO HEHPOCETH, pellie-
HUsl, (POpMATbHO OTBEYAIOIIUM KPUTEPHUSIM OXpa-
HOCTIOCOOHOCTH, TPEAbABISIEMbIM K OOBEKTaM
nateHTHeIX mpaB. Cpeau wuccienoBareneil HeT
€IMHCTBA MHEHUN OTHOCHUTEJIbHO CTaTyCca TaKUX
00bexToB. HO mpu 3TOM €IMHCTBO MPOTHBOIIO-
JIOXKHBIX B3IVISII0B OOHApY)KMBAETCS B TOM, YTO
00BEKTHI, CO3/JaHHBIE HCKYCCTBEHHBIM HHTEII-
JIEKTOM, MMEIT SKOHOMUYECKHM IOTEeHLHall, B
CBS3M C Ye€M HMX OxpaHa HeoOxomuma. B ropu-
JIMYECKON JuTeparype NPUBOIATCA CY>KICHUs
OTHOCHUTEJIbHO BO3MOYKHOCTH OTHECEHHUSI PE3YJib-
TaToB, CO3JAHHBIX «CHJIbHBIM» HCKYCCTBEHHBIM
MHTEJUIEKTOM aBTOHOMHO, K pe3yJibTaTaM HHTEll-
JIEKTyaJIbHOW JESATEIBbHOCTH U «IIPOU3BEACHUSIM
MalIMHHOTO TBOpuecTBa» [1, c. 8], mpennaraercs
MPUPABHUBATh TaKWE PE3YJbTaTbl, «K OXpaHse-
MBIM pe3yJIbTaTaM HHTEJJIEKTYyaJIbHON NeATelNb-
HOCTH C NPU3HAHUEM MCKIIOUUTENIbHBIX IIpaB
0e3 mpenocTaBiIeHUs KOMY-JIMOO MpaBa aBTOPCT-
Ba U JIPYTUX JIMYHBIX HEUMYIIECCTBEHHBIX IIpaB
Ha HUX» [2, c. 4].

[IpencrasnsieTcsi, 4T0 CO3aHHE HCKYCCT-
BEHHBIM HHTEJUIEKTOM OTJEIbHBIX PE3YJIbTaTOB
0e3 3apaHee 3a/laHHOTO AJITOPUTMA M CIIOCOOOM
MMUTHPOBAHUSI KOTHUTUBHBIX (DYHKIIUNA YeJIOBE-
Ka SBJIIETCS] BCEIO JIUIIb TEXHUYECKUM ITOMCKOM
pelIeHN, TO €CTh UCKIIOYUTEIHLHO TEXHUUECKOU
byHKIMEH, B OTIMYHE OT Pe3ylIbTaTOB HMHTEIN-
JIEKTyaJIbHOW JeSITeIbHOCTH YE€JI0BEKa, CO3/laHue
KOTOPBIX MPEANOojaraer JHMYHbIA TBOPUYECKUUN
BKJIaJl aBTOpa, 33JIeCTBOBAHUE €r0 HEMOCPEICT-
BEHHOW MBICIIUTEILHON CMOCOOHOCTH. B 31Ol
CBSI3M OTOXJECTBJIEHHE pa3HbIX IO CBOEH Ipa-
BOBOM Mpupoae OObEKTOB, Jake MPU HEHazele-
HUU pa3pabOTUYMKa TEXHOJIOTUU JIMYHBIMU He-
MMYLIECTBEHHbIMU [paBaMU, MOXET B KOHEY-
HOM CY€Te IPUBECTU K 00ECLIEHNBAIO0 TBOPUYECTBA
YyeJloBeKa — aBTOpa, HEMOCPEACTBEHHO TBOpYEC-
KUM TpPyIOM KOTOPOIO CO3/aeTcsl MpPOU3BeEle-
HUE, PAaBHO KaK U K Pa3MbIBAaHUIO CaMOIO IOHS-
THS «TBOPYECTBO» U TPAHUI] HHTEIUICKTyalb-
HbIX npas. ComacHo pa3bsicHeHUsIM BepxoBHOTO
Cyna P®, uznoxennsim B 1. 80 [locranoBneHus
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[Inenyma BepxoBrnoro Cyna P® or 23.04.2019 r.
No10 «O mpumenenun yactu yeTBepTod [pak-
JnaHnckoro konekca Poccuiickoit ®denepanumny,
NP pa3perieHny Borpoca 00 OTHECEHUH KOHK-
PETHOTO pe3yabTaTa MHTEJUIEKTYyaIbHOU JesiTelNb-
HOCTH K OOBEKTaM aBTOPCKOTO IpaBa CIEAyeT
YUUTBIBATh, YTO TAKOBBIM SIBIISIETCSI TOJIBKO TOT
pe3ynbTaT, KOTOPBIN CO3/1aH TBOPUYECKUM TPYIAOM.
[Tpu 5TOM pe3ynbTarhl, CO3MaHHBIE C TTOMOIIBIO
TEXHUYECKUX CPEJICTB B OTCYTCTBHE TBOPUYECKOIO
XapakTepa JeATeIbHOCTH YeloBeKa, 0OhEKTaMu
ABTOPCKOTO MpaBa HE ABJISIOTCS.

Crout 3aMEeTHUTbh, YTO HECMOTPSI Ha OOHOB-
JEHHE TPaKJAaHCKOTO 3aKOHOJATENbCTBA, BOII-
pPOCHI ONpeAeNeHUs] KPUTEPUEB OXPaHOCIoco0-
HOCTH PE3YyJIbTaTOB WHTEIICKTYaTbHON AESTEIh-
HOCTH OCTAalOTCs CIOPHBIMH. Tak, B NMpHUBEICH-
HOM TIOCTAQHOBJICHUM HUMEETCSl Pa3bICHEHUE O
TOM, YTO «CaMoO MO cede OTCYTCTBHE HOBH3HBI,
YHUKAJIbHOCTHU U (WJIM) OPUTHHAIBHOCTH PE3yJib-
TaTa WHTEJUICKTYaJIbHOW NEATEIHbHOCTH HE MO-
JKET CBUJCTENILCTBOBATH O TOM, YTO TakKoW pe-
3yJABTAT CO37IaH HE TBOPUECKHM TPYIOM H, Clie-
JIOBaTeJIbHO, HE SIBISIETCS OOBEKTOM aBTOPCKOTO
npaBa». OnHAKO MPU TOM, YTO 3aKOHOAATENb HE
MPUBOAUT JIETAIILHOTO OINPENEICHHS] MOHITHIO
«TBOPYECTBOY», a MPABOIPUMEHUTENb MOXKET MpU
pasrpaHUYeHUN TBOPUYECKUX M HETBOPUYECKUX pe-
3yJABTAaTOB UCKIIIOYUTh TAaKOW OOBEKTHUBHBIA KpH-
TepHii, KaK HOBM3HA, OJTHOBPEMEHHO HE MPHUHSIB
BO BHUMAaHHUE OPUTMHAJIBHOCTb M YHHUKAJIBHOCTb
OTJEJILHOTO pe3yJbTara, BO3HUKAET Heolpese-
JICHHOCTh B TIOHMMaHUHM TEPMHHA «IIPOM3BENE-
HUE» KaK pe3yJbTaTa TBOPUYECKOM NeSTEIbHOCTH.
Tem Gornee, 9YTO BONPEKH U3JIOKEHHON MO3UIHH
Cyzia, TBOPUYECTBO MPHUHITO ONPEENATh KaK Jes-
TEIbHOCTh, TMOPOXKAAIOIIYI0 HEYTO KaYeCTBEHHO
HOBOE M OTVIMYAIOIIASICSI HEIIOBTOPUMOCTBIO, OpH-
THHAJIBHOCTBI0O W yHUKaJbHOCTBHIO [3,c. 1325].
[IpuHMMas BO BHUMaHHE MPE3yMITIUIO0 aBTOPCT-
Ba M YYMTBIBasi, YTO HE BCAKHUI pE3yNbTaT, CO3-
JAHHBIN YEJTOBEKOM, CUYUTAETCS MPOU3BEICHUEM,
IpUJIAHUE CTaTyca IMPOU3BENEHUS pe3yibraram,
CO3/IaHHBIM HMCKYCCTBEHHBIM HHTEJUIEKTOM aB-
TOHOMHO OT aBTOpa, TMOBJIEYET 3a COOOH ere
OOJIBILYI0 HEOIpPENEICHHOCTh B ONpeAEICHUH
TaKUX TOHATHUN, TaK «TBOPUYECTBO», «TBOpUEC-
KUA BKJIQJ», KOTOpBIE SBISIOTCS OCHOBHBIMH
JUTSL BBIJICJICHUSI «IIPOU3BEICHHID Cpelu IPyTrux
00BEKTOB TPAKIAHCKUX MTpaB. TBOPUECKUNA BKIIAT
B CO3/IaHHME MPOU3BEACHUS — HEOOXOAUMOE YCIIO-
BHE €ro oxpaHocrnocoOHOCTH. Pe3ymbrarei, cos-
JTaHHbIE MCKYCCTBEHHBIM HHTEIJIEKTOM, U MpPO-
W3BEJICHUSI, SBISIONIMECS PE3yIbTaTOM TBOpYEC-
KON JIesiITeIbHOCTH 4elioBeKa (TBOpIA), MOTYT
OBITH OJTHOBPEMEHHO MpPEJCTABICHbI B TpaXkIaH-
CKOM 000pOTEe ¥ KOHKYPHUPOBATh MEKIY COOOM.




Takum 00pa3oM, HampaBJICHHE BEKTOpa
BUIUTCSI B WCCIICZIOBAaHUU W OTPENCIICHUH JeH-
CTBUTEIILHOTO MPABOBOTO PEKMMA IMOJTYYCHHOTO
pelIeHus, a He Ha apTyMEHTAIUIO B TOJb3Yy OT-
HECCHUSI TEXHUYCCKH BBITIOJTHCHHOTO pe3yJibTara
(MCKITIOYAIOIIETO TBOPYECKUHM BKIIAT) K PE3yib-
TaTaM WHTEIUICKTYaJIbHOU nesTenbHocTH. OTMe-
YCHHOE, HEe 03HA4aeT, YTO Pe3y/IbTaT, CO3aHHbII
MCKYyCCTBEHHBIM HMHTEJUIEKTOM, TIO0 HJee HE MO-
JKET OBITh OOBEKTOM HMHTEIJIEKTYyallbHOH COOCT-
BeHHOCTH. [lomaraem, 4To U300paKeHUE UITU Me-
JIOAMSI, CO3J[aHHBIE HMCKYCCTBEHHBIM WHTEIUICK-
TOM, MOTYT OBITh 3apErMCTPUPOBAHBI B KAUYECTBE
TOBApHBIX 3HAKOB, HCITOJB30BAThCSI B KauyeCTBE
KOMMEpPUYECKOTrO0 O00O3HAa4YeHHs, U B TaKOM Ka-
YeCTBE NPU3HABATHCS OOBEKTAMH WHTEIIICK-
TyaJIbHOW COOCTBEHHOCTH, ITOCKOJBKY B OTJIH-
9He OT Pe3yJIbTaTOB MHTEIICKTYaIbHON AesITeIb-
HOCTH, B OTHOIICHHH CPEICTB WHIWBHIyaIU-
3allMd TBOPYECKUH BKIIAJ HE SIBISIETCS KpHUTeE-
puemM mx oxpaHocrnocoboHoctu. OxpaHa TEXHHU-
YECKU CO3JaHHBIX PE3yJITaTOB BO3MOXKHA B pe-
KHMe HOY-Xay (CeKpeTa MpOU3BOJICTBA).

Pesynbrarel, OTy4YeHHBIE C MIOMOIIBIO HC-
KyCCTBEHHOTO HWHTEJUIEKTa, MOTYT CIOCOOCTBO-
BaTh BBISIBJICHUIO HOBBIX OTKPBITHH, YIUTHIBATHCS
MPH YCTAaHOBJICHHWM MHUPOBOW HOBHM3HBI W OIpe-
JIEJICHUN HW300peTaTeIbcKOTO yYPOBHS PEIICHUH,
B OTHOIIICHWU KOTOPBIX HCIPAIIUBACTCS Ipa-
BOBas OXpaHa B Ka4eCTBE M300pETEHUS WIIN T10-
ne3Hoi Mmonen. Kpome Toro, pe3ynbrarsl B Hayd-
HO-TEXHUYECKOW cdepe, co3aaBacMbie HCKYC-
CTBEHHBIM MHTEJUIEKTOM, MOYKHO OBLIO OBI pac-
CMaTpUBaTh B KAYECTBE MHHOBAIIHH.
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O COOTHOIIENUU MTOHATUI
«HECOCTOSTEJBHOCTb»
N «<BAHKPOTCTBO»

A.A. Keamoeuu

BUII — Yuueepcumem npaea u couyuaibHo-
UHPOPMAYUOHHBIX MEXHONO0UTL

2. Munck, Pecnyonuxa benapyco

BO3HUKHOBEHHE WHCTUTYTa SKOHOMHYEC-
KOM HecocTosITeIbHOCTH (0aHKPOTCTBA) Haua-
JIOCh €€ B PUMCKOM IpaBe. JIaHHBI HHCTUTYT
Ha MPOTSHKEHUH JUTUTEIEHOTO BPEMEHH TTOCTOSH-
HO Pa3BUBAJICS W coBepuieHCTBoBajcs. CremyeT
yKa3aTh, YTO B Pa3HBIX CTPaHAaX MHCTHTYT KO-
HOMUYECKOH HECOCTOATEIHbHOCTH (0aHKPOTCTBA)
UMeEJl ONPE/ICICHHYI0 Cenn(UKy, OTPAXKAIOLIYIO
pEIUTHO3HbIC 00bIYaK, TPAIUIIUU H T.]I.

Bonpoc OTHOCHTENBHO COOTHOIICHUS IO-
HSATHH «HECOCTOSTENILHOCTUY M «OaHKPOTCTBA»
B IOPUIMYCCKON JMTEpaType SBISETCS IUCKYC-
CHOHHBIM. OIHU YYEHBIE OTOXKIECTBISIOT II0-
HSTHS «HECOCTOSTEIBHOCTEY U «OaHKPOTCTBOY,
JIpyTHE — YTBEPXKIAIOT, 4T0 HeoOxoaumo mudde-
PEHILIUPOBATh PACCMATPUBACMBIC TOHSTHSI.

YroObl yCTAaHOBHTh OTIMYMS M CXOJICTBA
JAHHBIX MTOHATHUH, HEOOXOAUMO HX JETATBHO MPO-
aQHAJIM3UPOBATH.

B mepeBozie ¢ JTaTHHCKOTO CIIOBO «HECOC-
ToATeabHOCThY (imbecillitas) o3nayaeT ciaabocTh
u Oeccuime, a TePMUH «OaHKPOTCTBO» IPOUC-
XOJIUT OT JIATUHCKUX CIIOB «CKaMbs» (bancus) u
«CIIOMaHHBII» (ruptus). Mmum OT WTaNbsTHCKOTO
«bancarotta», 4TO B mepeBojie Ha PYCCKHI O3Ha-
YaeT «CJIOMaHHas cKkaMbsi». [lepBoHauanbHO OaH-
KOM HMMEHOBAJIaCh CKaMbsl, YCTaHaBIMBacMas B
JFOJHBIX MECTaX, TAKUX KaK PBIHKU U SPMAapKH,
Ha KOTOPOH MEHSJIbl U POCTOBIIMKH TPOBOIUIIN
CBOU CIICJIKM M OGOpMIISUIN TOKyMeHThI. [locie
TOTO Kak Blajenelr] «0aHkKa» pa3opsuicsi, OH JIO-
MaJt CBOIO CKaMblo [ 1, ¢. 49]. Takum oOpa3om He-
BO3MOXKHOCTh COBEPIICHHS OOMEHHBIX M JIPYTUX
C/IEIIOK BJICKJIa 32 COOOH JIMKBUIANNIO CyOBhEKTa
XO3SIICTBOBAHUSI.

OnpenerneHne TOHITHS —«HECOCTOSTENb-
HOCTBY» (hOpMYIIHpyeTcsi B pa3HBIX CTpaHax IO-
pa3sHOMY M HE MMEET OOILICTIPHHSATOrO 3HAYCHUSI.
Hanpumep, B Tommangum moj HECOCTOATEINb-
HOCTBIO TOHMMAETCS HECIOCOOHOCTh YIOBIET-
BOPUTHh TPEeOOBaHUS KPEAUTOPOB, BO DpaHImu
HECOCTOSITENIFHOCTh TPUMEHSIETCS Tpu  (HhaKTH-
YEeCKOM HeIIaTeKeCOoCOOHOCTH JODKHUKA, a B
Wtanmum — mpu BPEeMEHHOW HEIIAaTekecroco0-
HocTu. Mcxons U3 HOPM 3aKOHONATENbCTBA Pa3-
JUYHBIX CTPaH, TEPMHUHBI «HECOCTOSATEILHOCTH
U «OaHKPOTCTBO» HE COBIAJIAIOT.
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CornacHo crnopapto C.U. OxeroBa OaHK-
POTCTBO O3HAYaeT HECOCTOATEIBHOCTh, COIPO-
BOXKJAIOMIYIOCS TpPEKpaIIeHueM IUIaTexed 1o
JIOJITOBBIM ~ 00sI3aTE€NILCTBAM, a HECOCTOSTEIb-
HOCTb — COCTOSIHME TOTO, KTO HE MMEeT JIECHEer
JUTSL OIUIAaThl CBOMX 0053aTeNbCTB, MaTepUAIbHO
He 00ecIeueH; JIMIIEH OCHOBATeIbHOCTH, YOe1u-
TEJIBHOCTH [2].

T.M. CycnoBa cuMTaeT, 4TO MOHSTHUSA «HE-
COCTOSITENIBHOCTBY U «OaHKPOTCTBO» HAXOMST-
csi B JMANIEKTUYECKOM CBS3M M UMEIOT oOliee
CYITHOCTHOE OCHOBAHHE — IPEBBIICHUE CYMMBI
00513aTeNbCTB  TOJDKHUKA HaJ CTOMMOCTBIO €ro
umymectsa. M3 storo ciemnyer: 6aHKPOTCTBO Kak
dakT He MOXKEeT OBbITh MPHU3HAHO CyIOM 0Oe3 Ha-
JUYUA  HECOCTOSTENBHOCTH, a HECOCTOSTEINb-
HOCTb SIBJISIETCS. OCHOBOM M MPEANIOCHUIKON Mpu-
MEHEHHSI HOpPM 3aKOHOJIATEeNbCTBA O OAHKPOTCT-
Be. C Ipyroif CTOPOHBI, 3TU KpaiiHe OIHU3Kue 1o-
HSTHUS HE COBIAJAIOT, MOCKOJIBKY HECOCTOSITEIb-
HOCTb enle He (akT OaHKpPOTCTBA, a JUIIb MpPe.-
MOChUIKa AJist Hero. HecocrosTebHOCTh HE BCer-
Jla MOXET 3aKOHYMTHCA CyAeOHBIM MPU3HAHUEM
OankporcTBay [3, c. 53].

A.A. KopeHHast 1monaraet, 4YTO TEpPMHUH
«HECOCTOSATEIBHOCTDY XapaKTePU3yeT COCTOSIHHUE
r1yOookoro ¢uHaHCOBOTO Kpusuca. llpumenu-
TEIbHO K JICHCTBYIOLIEMY 3aKOHOAATEIbCTBY
Haubosee 1es1eco00pa3HO UCTONb30BATh TEPMHUH
«HECOCTOSATENBHOCThY, HAYMHAS CO CTAIUU BBE-
JIEHUSI COOTBETCTBYIOIIEH MPOLEAYpPHI, HCIIOJb-
3yeMOH B JieJie O HECOCTOATEIbHOCTH (OaHK-
pOTCTBE), 10 MOMEHTa BBEIEHHUS KOHKYPCHOTO
MPOU3BOJICTBA, a MOCIE — pPeYb MOXKET HUATH O
6ankporctBe. Takum 00pa3oM, HECOCTOSATENb-
HOCTb — OTKPBITasl, IOPUANYECKU 3a(hUKCUPOBAH-
Hasg CHUCTEMHAas HEILIATEKECIIOCOOHOCTh, KOTO-
PYI0, OTHAKO, BO3MOXKHO MPEOA0NIeTh ((huHAHCO-
BOE 03/I0POBJIEHHE, MHPOBOE COTJIAIEHHE U T.1.),
0GaHKPOTCTBO K€ — COCTOSTHUE HEOOpaTuMoro (u-
HAHCOBOT'O KPHU3HUCa, KOTJa MPOUCXOAUT peajn3a-
[Usl UMYIIECTBA JOJHKHHUKA B LENSIX MOTalICHHS
HUMeroIencs 3a10KkeHHoCcTH [4, ¢. 30].

E.C. lOnoBa pasrpaHuuuBaeT paccMaTpHu-
BaeMbI€ KAaTErOPUH B 1IEJISIX OTPakeHUs UX (pakTu-
YEeCKOTro IMPaBOBOTO COJEpKaHUS U MOTpeOHOC-
TeW MPaBONPUMEHUTEIBHON IPAKTUKH: HECOCTOS-
TEIBHOCTh TOJKYETCS Kak omnpeaeneHHoe GpuHaH-
COBO€ COCTOSIHME OJDKHUKA, a OaHKPOTCTBO —
KaK COBOKYITHOCTb MPHUMEHSEMbIX K JOJKHUKY
Mep, MPEeIyCMOTPEHHBIX 3aKOHOIATEILCTBOM O
OankporcTBe [5, ¢. 40].

B poccuiickom 3akoHOMATENbCTBE TOHS-
THSL HECOCTOSATEIBHOCTE» U «OAHKPOTCTBOY SIB-
JISFOTCS CHHOHUMAaMH, T.€. 3aKOHOJATeIbCTBO 3TH
TEPMUHBI MIPU3HACT PaBHO3HAYHBIMU. Denepalib-
HbIi 3aKkoH oT 26.10.2002 . Ne127-®3 «O Heco-
CTOSITENIBHOCTH (OaHKPOTCTBE)», KaK Mbl BUIAUM
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WCXOMIS M3 €r0 Ha3BaHWs, ymoTpebiser oba 3Tu
TepMUHA Kak ToxKJecTBeHHble. COIIAacHO CT. 2
yYKa3aHHOTO 3aKOHAa, HECOCTOSTENbHOCTh (OaHK-
POTCTBO) — 3TO NpPU3HAHHASA apOUTPAKHBIM Cy-
JIOM WJIM HACTyNUBIIas B pe3yjbraTe 3aBepliie-
HUSL TPOLEAypbl BHECYIeOHOro OaHKpOTCTBa
rpakAaHUHA HECTIOCOOHOCTh JOJDKHHUKA B IOJI-
HOM 00BbEeMe YIOBIETBOPUTH TPEOOBAHUS Kpeau-
TOPOB MO JACHEKHBIM 0053aTENIbCTBAM, O BbITLIA-
T€ BBIXOJHBIX MOCOOMH 1 (Wn) 00 oruiare Tpysa
JUI, paboTaromuX WIM padOTaBIIUX IO TPY/IO-
BOMY JIOTOBODY, ¥ (MJIM) UCTIOJTHUTH 00S3aHHOCTh
0 yIuiaTe 00s3aTeIbHbIX MJIaTeXKEH.

JyGnupoBanue TEPMHHOB B POCCHICKOM
3aKOHO/IATENIbCTBE O HECOCTOSTEIBHOCTH SIBIIS-
eTCsl TPAJUIMOHHBIM IMPEIMETOM Jsi Hay4HOU
JTUCKYCCHUU.

B 3akone Pecnybnuku benapych oT
13.07.2012 . Ne415-3 «O0 3KOHOMHUYECKOH He-
COCTOSITENILHOCTH (OaHKPOTCTBE)» MO/ SKOHO-
MUYECKOH HECOCTOSITEIIbHOCTBIO TOHUMAETCS
«HETJIaTeKEeCIOCOOHOCTh, MMEIOLIAsi WU TpH-
oOperaromias yCTOWYHMBBIA XapakTep, MpU3HAH-
Hasi pelIeHUEM HKOHOMUYECKOro cyna 00 3Ko-
HOMUYECKOW HECOCTOATEIBbHOCTH C CaHaIuel
JOJDKHUKA...». Takum 00pa3oM, HECOCTOSTEINb-
HBI XO3AWCTBYIOIUN CYOBEKT IpU OMpereieH-
HBIX 00CTOSITETILCTBAX MOXKET MPOJODKUTH CBOIO
XO3SUCTBEHHYIO JIESATEILHOCTh M PACIUIaTHUTHCS
C KpeautopamMu. bBaHKpOTCTBO — 3TO «HeEIUIare-
JKECITOCOOHOCTh, MMEIOIas WM IMpuobdpeTaro-
jasi yCTOMYMBBIM XapakTep, NpU3HAHHAs pelle-
HUEM SKOHOMHYECKOTO cyrna O OaHKpOTCTBE C
JUKBUJAIMEH JOKHUKA — IOPUANYECKOTO JIMIIA,
MPEeKpalICHUEM JESTEIIbHOCTH NOJKHHKA — WH-
JTUBUAYATbHOTO TpPEANpUHUMATENS...». TO ecTs,
BBIHECEHHE pPEIICHUsI HKOHOMHUYECKOTO Cyna o
0aHKPOTCTBE CyObEKTa XO3SWCTBOBAHMS BJIEYET
€ro JIMKBHUJIAIHUIO.

HeoOxoaumo oTMETUTH, YTO B IOpUIUYEC-
KOW JIUTEpaType HMEIOTCS MHEHHUS HEKOTOPBIX
YYEHBIX, KOTOpBIE, TIOMUMO yKa3aHHBIX TIOHATHUH,
OTEPUPYIOT €lle U TaKUM, KaK «HEIUIaTeXecIo-
coOHOCTBhY. OHM yKa3bIBaIOT, YTO CHavasla HeoO-
XOJIMMO BBISIBUTH HEIIATEKECIIOCOOHOCTh CyOh-
eKTa XO34KWCTBOBAHMS, KOTOpas BEIET BIIOCIE-
CTBUU K BO3HHUKHOBEHHUIO HECOCTOSITEIILHOCTH,
KOTJIa MEPEeCTal0T yYUTHIBATHCS MHTEPECHI TOCY-
JapcTBa U KPEIUTOPOB, U €CIU TAaKOW CyOBEKT
HE MMEET PeajbHOW BO3MOKHOCTH PAaCCUUTATh-
Csl C KpeIOUTOpaMH, TO BCE 3aKaHYMBAETCS €ro
0aHKPOTCTBOM.

Cnenyer ykaszarh, 4YTO TMPOEKT 3aKoHa
Pecnyonmuku  benapych ot 13 gexabpst 2022 r.
Ne227-3 «O6 yperynupoBaHUU HEILIATEKECIIO-
COOHOCTH» HE CONEP’KUT B HAa3BAaHUHM JOKYMEH-
Ta TEPMHUHBI «HECOCTOSTENBHOCTHY U «OaHK-
pPOTCTBO», KpOME TOTO, MX OIpelesIeHUus mepe-




CMOTpPEHBI B JaHHOM TpoekTe. Tak, OaHKPOT-
CTBO — DTO HEIUIATEKECIIOCOOHOCTEH IOMKHUKA,
NMpU3HAHHAS PEIICHUEM Cyja, paccMaTphBaro-
IIEr0 SKOHOMHUYECKHUE JIe)Ia, O MIPU3HAHUH JTOJIXK-
HUKa — IOPHINYECKOTO JIMIa OAHKPOTOM U OTK-
pI)ITI/II/I JIMKBUAAITUOHHOTO HpOI/ISBOILCTBa, 0 HpI/I-
3HAHUM JOJDKHHKA — WHIUBUIYaJbHOTO IPEe-
MPUHUMATENsE OaHKPOTOM C  IPEeKpaleHueM
HpCHHpHHHMaTeHBCKOﬁ NCATCIBbHOCTU U OTKpBI—
TUW JIMKBUIAIIMOHHOTO Tpou3BozcTea. [lox He-
COCTOSITETLHOCTRIO TTOHUMAETCS HEIUIATEKECIIO-
COOHOCTh JTOJDKHUKA, YCTAHOBJICHHAS PEIICHHEM
Cyna 0 HpI/I3HaHI/II/I JOJIZKHHUKA HECOCTOATCIIbHBIM
U BBEICHUU CaHAIUU.

Hcxons u3 BhIlICyKa3aHHBIX ONPEICICHHIA,
MOXHO CA€JIaTh BBIBOA, YTO IOHATHUA «HECOCTOS-
TENBHOCTb» M «OaHKPOTCTBO» B HEKOTOPOil cTe-
IICHU B3aMMOCBs3aHbI, HO 6aHKpOTCTBO SABIIACTCSA
0COOCHHO HEOIArONMPHSTHBIM TTOJIOKEHUEM TSI
JIOJDKHMKA, T.K. 3Ta cylAcOHas Mmpoieaypa 3aKaH-
YUBaeTCS JIMKBUAAIMEH JTOJDKHUKA KaK CyObheKTa
XO3HCTBOBaHHUA. B TO e BpeMs MeXIy IaH-
HBIMU TITIOHATUAMHU HUMCHOTCS pa3quI/151, OHHU CO-
CTOST B (DUHAHCOBOM TIOJIOKCHHUH JOJDKHHKA
U 11eJ1IeCO00Pa3HOCTH MPUMEHEHHUSI BOCCTAHOBH-
TEJBHBIX MEP K HEMY.
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HNPEKPALHIEHUE TPYAOBOI'O
JOI'OBOPA 3A HEUCIIOJIHEHUE
AKTOB I'OCYAAPCTBEHHBIX OPTAHOB

I'B. Kosanésa

Tomenvckuit zocyoapcmeennslii ynugepcumem
umenu Ppanyucka Ckopunsl

2. I'omenw, Pecnybonuka benapyco

CornacHo 1. 9 4. 1 c1. 47 TpyaoBoro Koaek-
ca Pecrryomuku bemapycs (nanee — TK) BoamMokHO
IpeKpalieHue TPyJOBOro JOroBopa 3a HEHUCIOJ-
HEHME, HEHAJJIe)Kallee WIN HECBOEBPEMEHHOE
UCIIOJIHEHHUE JIOJDKHOCTHBIM JIMIIOM BBIPAYKEHHO-
r0 B YCTAHOBJICHHOM 3aKOHOJATENbCTBOM (opMe
TpeOOBaHUs JTOHKHOCTHOTO JIMIA, OCYIIECTBIIS-
IOIIETO TOCYIAapPCTBEHHBIM KOHTPOJb (HAa30p),
HpeANucaHus opraHa rocyJapCcTBEHHON Oe3omac-
HOCTH, IIPE/ICTaBIICHHUs OpTraHa ToCyJapCTBEHHON
OXpaHbl MO0 HEMPUHATHE MEp MO YCTPAHEHHUIO
YKa3aHHBIX B HUX HapymeHud [1]. Jlnsa peme-
HUs BOIIpoca 00 YBOJIBHEHHWH paOOTHHKA IOMH-
Mo TK HeoOXommmo Takke pyKOBOACTBOBATHCSA:
Vkazom IlIpesunenta Pecny6nuku benapycws ot
16 oxts10pst 2009 . Ne510 «O coBepuieHCTBO-
BaHUW KOHTPOJIIHOM (HAA30pHOW) AesTelb-
Hoctu B PecnyOnuke bemapyce» (manee — Ykas
Ne510) [2]; 3akonom PecnyOnuku benapych ot
10 mronst 2012 1. Ne390-3 «OG6 opranax rocy-
mapcTBeHHOW Oe3omacHocTH PecmyOnmuku  be-
napycb» (manee — 3akon Ne390-3) [3]; 3akoHOM
Pecnybnuku benapycs or 8 mas 2009 . Ne16-3
«O rocymapcTBeHHON oOxpaHe» (fayee — 3aKOH
Ne16-3) [4].

U3 cmeicia n. 9 u. 1 c1. 47 TK He scHO, Ka-
KyI0 KaTerOpHI0 paOOTHUKOB MOXKHO YBOJIUTH IO
JaHHOMY ocHoBaHMiO. JI.U. JIumeHns ykasbIBaer,
YTO HE COBCEM IOHATHO, KTO U3 paOOTHUKOB SIB-
JsieTcsl JIOJKHOCTHBIM JIMIIOM, OOSi3aHHBIM BBI-
HOJHATH TPEOOBAHUS TOCYAAPCTBEHHBIX OPIaHOB.
TK He naet nonsTue 10KHOCTHOrO auna. Ilomns-
30BaThCSl K€ OIpPEIEeNICHUEM JIpyTuX oOTpacien
rpaBa HE COBCEM KOPpEKTHO [5, c. 492]. B kBa-
TU(UKALMOHHBIX CIIPABOYHUKAX TaKXke He pac-
KPBITO, B YbH JIOJDKHOCTHBIE OOSI3aHHOCTH BXO-
JIUT UCTIOJIHEHHE aKTa roCy/lapCTBEHHOTO OpraHa.

TpeOoBaHus, NpeANUCaHMs, IpeicTaBIIe-
HUSI BBIHOCSITCSI B OTHOLIEHUH TOCY/IapCTBEHHBIX
OpraHoB U UHbIX opranuzanuil. CormacHo Ykazy
Ne510 mnpencraBiasiTh HMHTEpPECHl OpraHU3aluU
BIIPaBE PYKOBOJMTENb FOPUANYECKOTO JIHIA, UH-
JUBHyaJbHBIM  MpEANpUHUMATEIb, PAOOTHHUK
IPOBEPSIEMOro CyOBEKTa WJIM MHOE JIMIO, YIOJ-
HOMOYEHHOE B YCTAHOBJICHHOM 3aKOHOZATENbCT-
BoM mnopsnke. Ilpum mpoBeneHNH BHEIJIaHOBOU
OTIEpPaTUBHOM TeMaTH4eCKOW MPOBEPKHU MpecTa-
BUTEIISIMH TIPOBEPSIEMOT0 CyObEKTa SBISIOTCS
JWla, MPUHUMAIOIIME YYacTHE B COBEPIICHUH
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MPOBEPSIEMBbIM  CyOBEKTOM XO3SHUCTBEHHBIX H
uHbIx onepauuii [2]. Hu B 3akone Ne390-3, Hu
B 3akoHe Nel6-3 He pacKpbIBalOTCs JIMLA, KOTO-
pbI€ TOJKHBI UCTIOJHSTH aKThl TOCYAapCTBEHHBIX
OpraHoB.

B 10 xe Bpemsa JIL.U. Jlunenp oOparmiaer
BHUMAaHHE, YTO MPEACTABIIATh OPraHU3aLUI0 BO
BHEILIHUX OTHOLICHUSX JOJIKHO IEPBOE JIMUIO —
€IMHOJIMYHBIN OpraH yrpaBieHus (T.e. pyKOBO-
JUTEIIb) WU 10 JIOBEPEHHOCTH APYroi padot-
HuK. Ho mpuHMMaTh pelieHue mo UToraMm KOHT-
poJIs WM HaJ30pa JI0JIKHO MepBoe JIMLOo. Takxke
aBTOpP OTMEYAET, YTO €CJIM 3aKOHOJAATEIb UMEET
B BUJIy PYKOBOJIUTEJSI OPTaHU3ALIUHU, TO JUJISI HETO
nocratoyHo 1. 1 4. 1 ct. 47 TK [5, c. 492].

CuuraeM, 4TO OTBETCTBEHHOCTh 3a HEHUC-
[IOJIHEHHWE WJIM HEHAJUIeKallee UCIIOJHEHUE aKTa
TOCY/IapCTBEHHOT'0 OpraHa OyJeT HECTH TO JI0JIXK-
HOCTHOE JIULO, KOTOPOE SIBIISTIOCH OPUITHATIbHBIM
MpEICTaBUTENIEM MPOBEPSIEMOr0 CyObeKTa IMpH
[IPOBEIEHUH KOHKPETHOU MPOBEPKHU.

B naHHOM OCHOBaHMHU TPEKpallleHUs TPy-
JIOBOT'O JJOrOBOpA MEPEUHCIIEHbl OPTaHbl, KOTOPbIE
HMEIOT TPaBO JaBaTh ONpPEIEJICHHBbIE YyKa3aHUs
OpraHM3alysIM JUIsl YCTPAaHEHUS BBIABICHHBIX
HapyweHui. [Ipu 3TOM Kaxkaast rpynmna opraHoB
MMEET CBOI0 KOMIIETEHLIMIO. [oCynapcTBEeHHbIN
KOHTPOJIb (HAA30p) OCYIIECTBISIOT KOHTPOIU-
pyromue (HaI30pHbIE) OpraHbl, MepeyeHb KOTO-
pbIX yTBepxkaeH YkazoMm Ne510, nampumep, Ko-
MHUTET TOCyJapCTBEHHOTO KOHTpoIIsi, Harronane-
HBIi OaHK, MUHUCTEPCTBO 3ApaBOOXpPAHEHHUS,
JenapraMeHT rocyjapcTBEHHOW MHCIEKUUU TPY-
na [2]. CucreMy OpraHoB rocylapcTBEHHOU Oe-
3omacHocTu oOpa3syror: Komurer rocynapcrBeH-
HOM 0€30MacHOCTH; TEPPUTOPHUAIBLHBIE OPTaHbI
rOCY/IapCTBEHHOM O€30MacCHOCTH: YIpaBJICHHUE
KomMurera rocymapcTBeHHOH Oe30macHOCTH IO
ropony MuHcky u MuHckoil obnacTH, ympasie-
Husi Komurera rocynapcTBeHHON 0€301MacHOCTH
no ob6nacTaM; ynpaBjeHHE BOEHHOW KOHTppas-
Beaku Komurera rocymapcTBeHHON Ge3omacHOC-
i [3]. TocymapcTBeHHYIO0 OXpaHy OCYIIECTBIIS-
IOT: OpraHbl TOCYIapCTBEHHON O0€30MacHOCTH;
OpraHbl BHYTPEHHUX Ji€J; BHYTpEHHHE BOICKa
MuHucrepcTBa BHYTpeHHUX J1e; BoopykeHHble
Cubl; Opranbl NOTPAaHUYHOM CIY’KOBI; OpraHbl
U TIOApAa3/eNieHUs] 10 YPE3BbIYANHBIM CUTyalLlU-
sIM; IpyTU€ OpraHbl U UHbIE OpraHu3auuu [4].

B 3akoHonmarenbCcTBE OTCYTCTBYET €IMHAs
TEPMUHOJIOTHSI 110 HAaMMEHOBAHUIO JOKYMEHTa,
KOTOpBI HampasisieTcsi B opraHuzauuu. Tak,
TpeOoBaHNE BBHIHOCAT OPTaHbl TOCYIaPCTBEHHOTO
KOHTpPOJIS (Hag30pa) 00 yCTpaHEHUHU HapyLICHU,
YCTaHOBJICHHBIX B XOJ€ IPOBEIEHUS MPOBEPKU.
[lepen Hayanom MpPOBEPKH MPOBEPSEMBI CyOb-
eKT IOJy4yaeT yBEJAOMJIEHHE, B KOTOPOM OTpa-
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JKAeTCsl MCUEPIBIBAIOLININ IepeyeHb BOIPOCOB.
HmenHO HapylieHHe 3aKOHOAATENbCTBA MO JIaH-
HBIM BOIIPOCAM MOKET MOCIYKUTh OCHOBaHHEM
JUIsl BeIHECeHHs TpeOoBanus [2]. Obs3arenbHbIe
JUISL MCTIOJIHEHUSI TPEIANHCAHUsS BBIHOCSAT Opra-
HBl TOCYIAapCTBEHHON Oe3omacHocTH 00 ycTpa-
HEHUM HapyIIEHUN 3aKOHOAATENbCTBA, KOTOPHIE
HOCST SIBHBIM XapakTep U MOTYT IPUYUHHUTH BPE]
HaloHajabHOU Oe3zomacHoctu [3]. [IpaBom BHI-
HOCHTD TPEJICTABICHUS HAJEJIEHbl OPraHbl roCy-
JAPCTBEHHOM OXpaHbl JJIs yCTPAaHEHUS MPUYUH
U YCIOBHUH, CO3JAIOMIMX yrpo3y O€30MacHOCTH
OXpPaHSAEMBIX JIUI 1 OOBEKTOB, B TOM YHCJIE CIIO-
COOCTBYIOIIMX  COBEPILICHHIO  MpaBOHApYIIe-
Huii [4]. I[Ipu 3TOM HE yCTaHOBJIEHO, B YEM 3aKJIIO-
YalOTCsl CYUIECTBEHHbIE OTIMYUS IPEINUCaHU,
TpeOOBaHMI WM MpeACTaBICHUH (TOMUMO Opra-
Ha U ero komnerenuun). [lo cytu, 3T0 Bce AOKy-
MEHTBI, KOTOpPbIE HANPABJISIOTCS B OPTaHU3ALIUIO
BBH/JIy BBISBIICHUS OINpPEICICHHBIX HAPYLICHUH C
LEJbI0 UX YCTPAHEHHUS.

[Ipexpaiienre TpPyAOBOrOo JIOroBOpa IO
JAHHOMY OCHOBaHHMIO BO3MOXHO IPH COBEpILIe-
HUW OJHOTO W3 JCHCTBUM: HEUCIIOJHEHUE aKTa
rOCyAapCTBEHHOTO OpraHa — MOJIHOE HEMPUHSATHE
Mep; HeHaJIeXKallee UCIOIHEHUE aKTa — UCIO-
HEHHE aKTa C HapylleHueM oObema, Hopsjka,
(bopMBI, CPOKOB U T.1I.; HECBOEBPEMEHHOE UCTIOJ-
HEHHE — SIBJISIETCS YacThl0 HEHAJIeKAIlIero HMc-
TIOJTHEHHsI, KOTOpasi BBUAY 0C000# 3HAUMMOCTH
U HEOOXOIUMOCTH HEYKOCHUTEIBHOTO COOMIoIe-
HUS OTAENILHO BbIJENeHa. PabOTHUK TpU MCHON-
HEHUH aKTa MOXKET HApYyIIUTh KaK CPOK, B Teye-
HUE KOTOPOTO HapylIEHUs JOJDKHBI OBITH yCTpa-
HEHbI, TaK U CPOK HMH(OPMHUPOBaHUS TOCYyAAp-
CTBEHHOTO Oprana o0 yCTpaHEHHH HapyLICHUIA;
HENPUHATHE MEp MO YCTPAHEHHIO YKa3aHHBIX
HapyweHui. He coBceM MOHSITHA pa3HULIA MEXK-
Iy HEUCTIOJIHEHHEM TpeOOBaHUM, MpEeANUCaHUH,
MPEICTaBICHUH W HENMPHUHATHEM Mep IO ycTpa-
HEHUIO yKa3aHHBIX B HUX HapyILIEHWH, T.K. MpH-
HSITUE MEp SIBIISETCS YacThI0 COOTBETCTBYIOLIETO
aKTa, a HECOBEPIICHHE ITUX JACUCTBUM MOXKHO
KBaJIM(UIUPOBATh KaK HEHCIIOJIHEHUE WM He-
HaJJIeXKallee UCTIOIHEHUE.
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K BOITPOCY Ob OBBEKTAX ITPABA
OBIIEX COBMECTHOU
COBCTBEHHOCTH CYIIPYI'OB

B.C. Kosanenko

BUII — Yuueepcumem npaea u couuaibHo-
uHpopmayuonnvlx mexuono2uii, Mozunesckuii
unuan

2. Mozunes, Pecnyonuka benapyco

NmymecTBo, Haxxutoe cynpyramu B Iie-
puon Opaka, HE3aBHCUMO OT TOTO, Ha KOTO H3
CyNpyToB OHO MPUOOpeTeHOo JIMOO Ha KOro WU
KEM W3 CyNpYroB BHECCHBI JICHE)KHBIC CPE/ICTBA,
SBIISIETCS. WX OOIIe COBMECTHOW COOCTBEH-
Hocthto (m. 1 ct. 23 Komekca o Opake u ce-
Mbe PecnyOmmku benapych, 9 wmroms 19991,
No278-3 (B pea. or 19.05.2022r) (mamee —
KobC); m. 1 cr 259 Ipaxmanckoro Koaekca
PecniyOnmuku  benapycb, 7 mekabps 1998 r.,
No218-3 (B pen. ot 03.01.2023 1) (manee — I'K).
OnHaKo B COJEp)KaHUM JTAHHBIX HOPM HE KOHK-
pPETU3UPOBAHO, YTO HMEHHO BXOAWUT B COCTaB
o0mieil COBMECTHOH COOCTBEHHOCTH CYIpPYTOB,
YTO SBJSIETCS aKTyallbHOUW mpoOiemoil. Otcrona
MOXKHO CJIeJIaTh BBIBOJ, YTO JIF0OOE MMYIIECTBO,
npuoOpeTeHHOe BO Bpemsi Opaka, OTHOCHUTCS K
ux oOmiel COBMECTHON COOCTBEHHOCTH TpU OT-
CYTCTBHUH O0OIroBOpa MEXKAY HUMMU.

B niepuos pa3BuTHSI SKOHOMUYECKUX OTHO-
IIEHUH TOSBIIACTCSI HEOOXOAMMOCTh TIepecMoTpa
PEKUMOB U BHJOB COBMECTHO HAXKUTOTO HMY-
ECTBA CyNpPyroB, (DOPMYITHPOBKH KPUTEPHEB,
MO3BOJISIIONIUX ~ OTPEIACIUTh TPUHAIICKHOCTh
TOTO WJIM MHOTO MMYIIECTBAa K OOIIEH COBMeCT-
HOM COOCTBEHHOCTH.

B coBpemMeHHOM 3aKOHONATENLCTBE IIpe-
JIyCMOTPEHBI  CIENUaIbHbIC MEPhl TMOICPKKU
CEeMbH B BHJIC BBITUIATHI CPEJICTB CEMEHHOTO Ka-
MiTajla W TMPUMEHCHUS CHUCTEMbI SKHIJIUITHBIX
CTPOMTEIILHBIX COCPEKEHUH, CIIeI0BaTENbHO, B
HACTOSIIEE BpEeMsl SIBISETCS aKTyaJbHBIM OIpe-
JIeJIeHue CYOBEKTOB JaHHBIX MPABOOTHOIICHUN
MPU yCTAHOBJICHWH HAIWYUS OTHOCHTEIHLHO Ta-
KUX OOBEKTOB TpaBa OOIIeH COBMECTHOM COO-
CTBEHHOCTHU CYTPYTOB.

Cornacno Ykasy Ilpe3uaenra PecryOmuku
benapych ot 9 nexabps 2014 . Ne572 (B pen. ot
18.09.2019 r.) «O mOMOJHUATEIBHBIX MEpPax rocy-
JTAPCTBEHHOM MOAJEPKKU CEeMEeil, BOCIUTHIBAIO-
mmx aerei» (manee — Yka3z Ne572) u ot 18 cen-
0psa 2019 1. Ne345 (B pen. or 25.10.2022 1)
«O cemelinom kamuTane» (nanee — Ykaz Ne345)
CEeMBSIM TIPEJOCTABIISIETCS SAMHOBPEMEHHAS TO-
CyldapCcTBEHHAs ToJjepKka B dopMe Oe3HaiMu-
HBIX JICHEXKHBIX CPEJCTB; MPABO HA MPEJOCTaB-
JIEHWE CEMEWHOI0o KalluTalla MOXKET OBbITh pea-
JIM30BaHO CeMbeil ofuH pa3. M3 atoro cuexpyer,
YTO CEMEUHBIH KamuTall MPEJoCTaBISIETCS Ce-
Mbe. JlaHHBIE cpelcTBa MOTYT OBITH MCIIOJB30-
BaHbI JIOCPOYHO, & TAKXKE€ II0 MCTEYEHHH 18 jer
C JIaThl pOXKJIeHUs peOeHKa, B CBSI3U C YE€M DTOT
CeMEeHHBIN KanuTaa U ObLI MPEIOCTaBICH, B TOM
quCiie W JUIS LETd YIYUYIICHUS KUIHMIIHBIX YC-
noBui. OHAKO BO3HHMKAET MpoliemMa MpUHAI-
JIEXKHOCTH TAKOTO YKUJIOTO TIOMEIIEHUs, MPruoo-
PETEHHOTO Ha CpEACTBa CEMEHHOro Kamurana.
Tak kak comtacHo 4. 1 ct. 59 KobC cembs — 310
00beAMHEHUE JIMII, CBSI3aHHBIX MEXIy COOO0M
MOpaJbHON U MaTepuaIbHONH OOLIHOCTHIO U MOJ-
JIEP)KKOW, BEJICHHMEM OOIIero Xo3sWcTBa, Mpa-
BaMH M O0SI3aHHOCTSIMHU, BBITEKAIOIUMH U3 Opa-
Ka, OJIU3KOTO POJICTBA, YCHIHOBJICHHS, B TO Bpe-
Msl KaK Tpa)kJaHCKO€ 3aKOHOJATEIhCTBO HE pac-
CMaTpHUBacT CEMbI0O Kak CyOBeKT mpaBa coOCT-
BEHHOCTH.

B Hacrosiee BpeMs 3aKOHOJATEIbHO HE
3aKPEIUICHO, KTO SBJISETCS COOCTBEHHUKOM TaKO-
ro xuiioro moMmernienus, C.M. AHaHHY OTMEYAET,
YTO «B JIAHHOM CIIy4ae MOXKET ObITh HECKOJIBKO
BapUAHTOB 3aKpeIieHUs IpaB Ha Mpuobdperae-
MO€ 3a CYeT CPEICTB CEMEMHOro KamuTajiga »Ku-
JIo€ TIOMEIICHNEe, & UMEHHO: MOCTYIUICHHS TaKo-
ro UMYIIECTBa B OOIIYI0 COBMECTHYIO COOCTBEH-
HOCTh CYNpPYroB JHOO BO3HMKHOBEHHE IIpaBa
oOmieil 105eBoil COOCTBEHHOCTH BCEX UJICHOB
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CEeMbH, KOTOpbIE MOAMANaloT IO Ha3HAYCHHE
ceMelHoro kamurtanay. Jlajee oHa MUIIET, YTO
«HE00XOUMO YETKO 3aKPENUTh Ha 3aKOHOAATE b~
HOM YpPOBHE MOPSAJIOK ONpeAeNeHUs] CyObeKTOB,
007a1ar0MX MPaBOM COOCTBEHHOCTH Kacarelb-
HO CpEACTB CEMEWHOro KamuTaja ¥ HeIBHKU-
MOCTH, MPHOOPETEHHOW Ha JaHHBIE CPEICTBA.
HawubGonee 1menecooOpa3Ho BO3HHUKHOBEHHE 00-
el JI0JIeBOM COOCTBEHHOCTH Ha CpPEJICTBa Ce-
MEHHOrO KamuTala, ClieJ0BaTelbHO, U Ha He-
JIBUKUMOCTh, MPHOOPETEHHYIO 3a CUET TaKuX
cpenctsy» [1, c. 8].

B 1o Bpems kak B Poccuiickoit ®denepa-
MU Ha 3aKOHOJATEILHOM YPOBHE 3aKPEIICHO
BO3HMKHOBEHHE 0OIIell oneBoil  coOCTBEeH-
HOCTH Ha HEIBW)XMMOCTH, MPHOOPETEHHYIO 3a
cyer cpeacTtB cemerHoro kanutana. W.H. XKy-
paBiieBa ykasbiBaeT, uTo B CT. 10 denepanbHo-
ro 3akoHa ot 29.12.2006 r. Ne256-®3 (B pen. ot
28.12.2022r.) «O nOMONMHUTENBHBIX MEpax Tro-
CYIapCTBEHHON TMOIICPKKUA CEeMEH, HMEIOIINX
JIeTei» yKa3zaHo, YTO KHJI0€ MOMeIleHue, Mpruood-
peTeHHoe (MOCTPOEHHOE, PEKOHCTPYHUPOBAHHOE)
C HCIIONB30BAaHUEM CPEACTB (YacTH CpPEICTB)
MaTepUHCKOTr0 (CeMeHHOoro) kamuraia, opopM-
JseTcsi B OOIIYyI0 COOCTBEHHOCTh POIUTEINEH,
JeTei (B TOM 4Yuciie MepBOro, BTOPOro, TPETHEro
pebeHka U TOCHeAyIOUIMX AeTel) C ompenelne-
HUEM pa3Mepa Jojiel Mo coriameHuto. Takum
oOpa3oM, aaHHblii 3akoH TpeOyeT, 4TOOBI BCe
YJIeHBl CEMbH, YKa3aHHbIE B cepTU(UKaTe HA Ma-
TEPUHCKHUI KaruTaa, MOJYy4YWJIH 0N B IpaBe
CcOOCTBEHHOCTH Ha HEJIBUKUMOCTS [2, C. 268].

Takxxke B 3akoHoparenabcTBe Poccuiickoi
denepauuu omnpeAeneH BOMPOC OTHOCHTEIHHO
pasMepa jojeil B mpaBe oOIeil COOCTBEHHOCTH
Ha JKWJIOE MOMEIEHUE, MPHOOPETEHHOE 3a CUEeT
cpeacTtB MarepuHckoro kanwurtana. T.IN bapari-
KOBa yKa3bIBAET, YTO COTIIACHO 0030py cyneOHOit
MPAKTUKH 110 JeJiaM, CBSI3aHHBIM C peajn3alueil
MpaBa Ha MaTEpPUHCKHUMA (CeMEHBIN) KamuTad,
yTBepxkaeHHoMy  IIpesnauymom  BepxosHoro
Cyna Poccuiickoit @enepaunn 22 utonst 2016 r.,
JIONI B TpaBe COOCTBEHHOCTH Ha JKUJIOE MOMe-
HIeHHe, MNPUOOPETEHHOE C HCIOJIb30BAaHHEM
CPEICTB MAaTEpUHCKOTO (CeMeiHOro) kamurana,
OTpEETSIOTCS MCXOIs M3 PpaBEHCTBA JOJei
poauTeneil U eTeld Ha CpelcTBa MaTEpPUHCKOIO
(cemeliHOTO) KamuTalla, a B CiIy4ae, €CIIHM JKUJI0e
MOMEUICHHE MPUOOPETEHO MCKIIOYUTEIBHO 3a
CUET CpEeACTB MATePHUHCKOTO (CEMEHHOro) Kamu-
Tajga, TO JIOJIM POAMTENIEeH U JeTeil B mpaBe co0-
CTBEHHOCTH SIBJISIIOTCS paBHbIMU |3, C. 95].

Takum 00pazom, yunuThIBas HEOINpEIEsIeH-
HOCTh B OTHOIIEHUU PACHOPSIKEHUS CPEICTBAMHU
CEMEHHOro Kamuraja U HEIBUKHMOCTBIO, MpH-
00peTeHHO Ha TaHHBIE CPEJICTBA, CIEAYET Mpe-
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MOJIOKHUTh, YTO HamOoJiee IeIecoo0pa3Ho ObLIO
Obl OTHECTH CPEICTBA CEMEHHOro KaluTana u
MPUOOPETEHHYIO HEJBMIKUMOCTH 32 CYET TaKHUX
CPEJICTB HE K OOIIe COBMECTHOM COOCTBEHHOC-
TH, a 3aKpelUTh JaHHOE MUMYIIECTBO 32 BCEMH
YJIC€HaAMH CEMbH, KOTOPBIC YUYUTLIBAJIUCH IIPU HaA-
3HAUEHHWH CEMEWHOTO KaluTajia, Ha mpaBe oomiei
JIOJIEBOM COOCTBEHHOCTH, a TaKXe 3aKperuTh
pasMep jdojeil B mpaBe oOImIeil cCOOCTBEHHOCTH
Ha KWJIOE MOMEIleHUe, MPHOOPETEHHOE 3a CYET
CpPE/ICTB MAaTEPHHCKOTO KalMTala, Kak 3TO peria-
MEHTHPOBaHO B 3akoHojarenbcTBe Poccuiickoit
®denepanuu.

Jns pelieHusi JaHHOTO BOIIPOCA, CIIEAYET
JIOTIOJTHUTE HOpMBbI YKa30B Ne572 u Ne345 nyrem
YTOUHEHHUSI Kpyra CyOBEKTOB, KOTOPHIE MOTYT
oOnagarh mpaBoM COOCTBEHHOCTH Ha CpPEICTBa
CEMEHHOro Kamuraja U HEeJBUKHUMOCTH, MPHOO-
pPETEHHON Ha JaHHBIC CPEICTBA, a TAKXKE yTOU-
Huth CT. 23 KobC wu ct. 259 TK, ykazas, 4to
CpeICTBa CEMEWHOro KamuTajga U MpHOOpeTeH-
HOC€ HCIABMXHMOC HMMYLICCTBO 3a CUCT JAaHHBIX
CPEJICTB OTHOCSTCSI K OOIIEH J10JIeBOH COOCTBEH-
HOCTH.
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PEIJTAMEHT PABOTHI KOMAHJIUPOB
MOJAPA3IEJIEHUM ITPU
HACTYIIJIEHUM CTPAXOBOI'O
CJIYYASA Y NOJUMHEHHBIX
BOEHHOCJYKAIIIUX

HU.I: Kyopun

AKkademusn  ynpaeienus
Pecnyonuku benapyco

2. Munck, Pecnyonuxa benapyco

npu Ilpezuoenme

IIpy HacTymjaeHMH CTpPaxoBOTO cCiydas y
MOAYMHEHHBIX BOEHHOCTY)KAIIUX JIOJDKHOCTHBIE
JIMIIa BOMHCKOW YacTH JOJDKHBI He3aMeUINTelb-
HO pearupoBaTh U JeiicTBoBaTh 4eTko. Mcxons
U3 JIEATEIbHOCTH IOPUINYECKUX CIIy>KO BOWHC-
KHX YacTel aBTOp MCCIEIOBaHMS IIpejasaraer
anpoOMpPOBAaHHBIA Ha IPAKTHKE pErIaMEeHT pa-
OO0TbI, KOTOPBIN JTOJDKEH BBIVIAJACTD CIEIYIONIMM
00pa3oM U COCTOSTH M3 INPEICTABICHHOM YIIO-
PSIOYCHHOM MOCIIeI0BATENbHOCTH:

1. Ilonydyenne wmHpOpMaAIMK — pParopT o
COOBITHH, CBSI3aHHOM C HACTYIJICHHEM CTPaxo-
Boro ciyuas. [lo ¢akry HacTyniaeHus crpaxoBo-
ro Cilydasi KOMaHAUp BOMHCKOM 4acTH Ha3HAuyaeT
ClIy’)keOHOE paccieJoBaHHEe C YCTaHOBJIEHHEM
KOHKPETHBIX CPOKOB €ro IpOBEJICHHsS M JIMIA,
KOoTOpoe OyzeT ero mpoBoauTh [ 1, c. 248].

2.Ilo pesynpratam ciayxeOHOTO pacciie-
JIOBAaHUsI COCTABIISIETCS MOTHBUPOBAHHOE 3aKIIIO-
4yeHue 00 0OCTOATENbCTBAX U MPUYMHHOW CBS3U
NPUYMHEHHOTO Bpeda KHM3HHM WU 30POBBIO
3aCTPAaXOBAHHOIO JIMIA C UCHOJIHEHUEM UM 00s-
3aHHOCTEH BOGHHOH CITy>KObI, B KOTOPOM JOJKECH
COZIepKaThCs OIMH U3 CIEAYIOIIUX BBIBOJIOB:

—rubenb (CMEpTh) WM TEIeCHOE IOB-
PEeKICHUE 3aCTPAaXOBAHHOTO JIMIA HACTYIMIIH
(TToTy4eHbl) BCIIEACTBHE MPUYMHEHUS BpEla €ro
KM3HU WIN 37I0POBBIO B CBSI3U C HCIOJIHEHHEM
UM OOS3aHHOCTEH BOEHHOW CITy>KOBI, KOTZIa 3a-
CTPaXxOBaHHOE JIMIIO0 HAXOAWJIOCH HMPU HCIIOJIHE-
HUU 00s13aHHOCTEH BOCHHOM CITY>KOBI;

—rubenb (CMEpTh) WM TEJNeCHOE IOB-
PEeKICHNE 3aCTPAaXOBAHHOIO JIMIA HACTYIMIIH
(TTOITy4eHbl) BCIIEACTBHE MPUYMHEHUS BpEla €ro
KM3HU WIN 37I0POBBIO B CBSI3U C HCIOJIHEHHEM
UM OO0S3aHHOCTEH BOEHHOW CITy>KOBI, KOTZIa 3a-
CTPaXOBaHHOE JIMIIO0 HE HAXOIWJIOCH NP HUCIOJ-
HEHUM 00S13aHHOCTEH BOCHHOU CITY)KOBI;

—rubenb (CMEpTh) WM TENeCHOE IOB-
PEeKICHUE 3aCTPAaXOBAHHOIO JIMIIA HACTYIMIIH
(TTOITy4eHbI), KOT/Ia 3aCTPaxOBAaHHOE JIUIIO HAXO-
JUIOCH TIPH WCIIOJIHEHWH OOS3aHHOCTEH BOCH-
HOU ciyxObl. [IpHuMHEHHBI Bpel €ro XKHU3HU
WINA 37I0POBBI0 HE CBSA3aH C MCIIOJHEHHEM WM
00s513aHHOCTEH BOCHHOM CITy’KOBI;

—rubenb (CMEpTh) WM TEJIeCHOE IOB-
PEeKICHUE 3aCTPAaXOBAHHOIO JIMIA HACTYIMIIH

(momy4eHsl), Korja 3acTpaxOBaHHOE JIUIIO HE
HAXOJWJIOCh TPU HCIOJHEHUH O0O0sS3aHHOCTEH
BOCHHOH cy»Obl. [IpyunHeHHBIN Bpea ero xus3-
HU WIM 370pPOBbI0O HE CBSI3aH C HCIOJHEHHEM
UM 00s513aHHOCTEN BOCHHOM CITYKOBI.

B ciywae ycraHoBieHUsI TPUYMHHON CBSI-
3M YHUUTOXECHHS WM TMOBPEXKICHUS UMYLIECTBA
C HCIIOJIHEHUEM 3aCTPaXOBaHHBIM JIUIIOM O0s-
3aHHOCTEH BOCHHOH CIyKObl B BOMHCKOW YacTH
Mo pe3yJbTaraM CIYKeOHOTO pacciaelOBaHUS
COCTAaBIIIETCS. MMYIIECTBEHHOE 3aKIIOYeHHE, B
KOTOPOM JIOJKEH COJZIEPKaThCsl BBIBOJ O TOM, YTO
JAHHOE MMYIIECTBO YHHUUTOXKEHO (TIOBPEKICHO)
B CBS3M C KCIIOJIHEHHUEM 3aCTPAaXOBAaHHBIM JIH-
1IOM 00sI3aHHOCTEH BOEHHOW CIy»KObl 1100 Ta-
Kasi IPUYUHHAS CBSI3b OTCYTCTBYET.

3. Ilocne yTBepkJieHUS KOMAaHAUPOM BO-
WHCKOW YacTH MOTHBHPOBAHHOTO M (WUJIM) UMY-
IIECTBEHHOT'O 3aKJIOYEHUH, UX KOMHUH BBIJAIOT-
Csl 3aCTPAXOBAaHHOMY JIUILY.

B cimydae rubenu (cMmepTH) 3acTpaxoBaH-
HOTO JIMIIa YWIEHY €ro CeMbH (€ro HacIEeIHUKY)
B BOMHCKOM 4YaCTH BBIJAETCS CIpaBKa O CTpa-
XOBaHHM Ui TPEJCTABICHUS B HOTapUaJIbHYIO
KOHTODY.

4. MOTUBUpPOBAaHHOE 3aKIIIOYeHHE (HE CO-
JieprKalliee CBeIEeHUN OrpaHMYEeHHOTO PacIpoCT-
paHeHMs) U3 BOMHCKOM YacTW HampaBisieTcs B
TEPPUTOPHAIIBHYIO TOCYAAPCTBEHHYIO CIYKOy
CyeOHBIX MEIUIIMHCKUX SKCIEPTU3 ISl TOIy-
YEHUS 3aKJIIOYCHHSI O CTETIEHU TSHKECTH.

5. YTBepkKAEHHOE MOTHBUPOBAHHOE 3aK-
JIOUYEHUE HANpaBISETCS B COOTBETCTBYIOLIYIO
BOCHHO-Bpa4eOHYI0 KOMHUCCHIO WM EHTPaJb-
HYI0 BOEHHO-BpadeOHYI0 KOMMCCHUIO JJIsi BbIHE-
CEHHUSl MEIUIIMHCKOTO 3aKJIIOYEHUS O HAJIUYHH
MPUYUHHON CBSI3U PaHEHUS (KOHTY3UH), TPABMBI,
yBeubs, 3a00JI€BaHUs, TEJIECHOTO MOBPEXKICHUS,
MOJyYEHHOTO 3aCTPaxOBAHHBIM JIUIIOM, B TOM
YHCclie TPUBEAIIETO K €ro CMEpPTH, C YCTaHOB-
JICHHBIMU B BOMHCKOHM 4acTU OOCTOSTENbCTBAMU
€ro MoJy4YeHHUs BMECTe C JIOKyMEHTaMH Cyneo-
HO-MEAMIIMHCKOM KCTIepTH3bl MO (PakTy rudenu
(cMepTH) 3acTpaxoBaHHOTO JIMIA JTHOO TSHKECTH
MPUYUHEHHOTO €My TEeJIECHOTO MOBPEKICHHUS.

K MoTHBHpOBaHHOMY 3aKIIIOUEHHUIO TpUIa-
raroTcsl 3aBEPEHHBIE B YCTAHOBJICHHOM MOPSIKE
KOIUM MaTepHalioB CIyXKeOHOTo pacciael0BaHUS
U UHBIX JOKYMEHTOB, Ha OCHOBaHHH KOTOPBIX
OBbLI cleNaH COOTBETCTBYIOUIMM BBIBOJ O IMpaBe
3aCTPaxOBaHHOTO JIMIIA HAa MOJy4YeHUE CTpPaxo-
BOM CYMMBL.

6. [Ipy Hanmuuuu pacxXxokJAEHUN B BBIBO-
JaxX, CIEJTaHHbIX B MOTHBHUPOBAaHHOM M MEIHU-
IUHCKOM 3aKJIIOYEHHUSAX, KOMAHIUPOM BOMHCKOM
4acTH, B KOTOPOM 3aCTPAaxOBAaHHOE JIUIO MPOXO-
IO BOEHHYIO CIyxOy (HaxXoAujgoCch Ha BOEH-
HBIX, CIEIMAIbHBIX, Y4eOHbIX cOopax H 3aHs-
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THUSIX), Ha3HA4YaeTcsl JIONOJHUTENbHAs MPOBEpKa
BBIBOJIOB MOTHMBHPOBAHHOTO 3akitoueHus. Ecim
pPacXoXKIEeHUS B BBIBOJAX B MOTHBHPOBAHHOM
U MEIUIIMHCKOM 3aKJIIOYEHUSX HE YCTpPaHEHBI,
peleHre o MpHU3HAHUHM JTUOO HENMpPU3HAHUH Ha-
CTYIIMBIIETO CIy4yasi CTPAaXOBbIM NPUHUMAETCS
CTPaXOBIIMKOM HAa OCHOBAHUH BBIBOJOB B MEH-
LIUHCKOM 3aKJIIOUYEHUH.

7.1locne modydeHus 3aKIIOYEeHUs cyneo-
HOM MEIUIIMHCKON 3KCHEepPTH3bl JIOJKHOCTHOE
JMIIO KaJpOBOTO OpraHa BbIIAET 3acTpPaxOBaH-
HOMY JIHIy (WIEHY €ro CeMbH WMJIM HACJICIHUKY)
OnaHK 3asBJICHUS O BBIILJIATE CTPAXOBOW CYMMBbI
no (opme, KOTOPOE YIOCTOBEPSETCS IMOIIHCHIO
KOMaHJIUpa M Tedarblo. Takke paszbsCHAET 3a-
CTPaXxOBaHHOMY JHIly (WIEHYy €ro CeMbH WU
HACIIEHUKY), KyJla CIelyeT OOpaTUThCS B Jajlb-
HeHIeM U Kakue JOKyMEHTbl He0OX0IUMO Mpe-
CTaBHUTB: 3asBICHHE O BBIIJIATE CTPAXOBOH CyM-
MBI M (WIM) 3asBJICHUE O BBIILIATE CTPAXOBOTO
BO3MEIICHHUS; JOKYMEHT, yI0CTOBEPSIONINN JTHY-
HOCTB 3aCTPaXOBAaHHOTO JIMIA (YWIEHA €r0 CEMbH
WIN HacJIe/HUKA); KOIIUU CBUJIETEIBCTB O CMEp-
TH ¥ O TIpaBe Ha HACIE/ICTBO, 3aBEPEHHBIC B YC-
TaHOBJICHHOM MOpsAKe (B ciiydae rudenu (cmep-
TH) 3aCTPAXOBAaHHOTO JIUIA); KOIHUIO 3aKJIrove-
HUSI WIN BBIIMCKH M3 aKTa OCBHJIETEIHCTBOBA-
HUSL B MEAMKO-PEaOMIUTALIMOHHOW SKCIIEPTHOU
KOMHUCCHHU O TPYIINE W MPUYNHE MHBAIHIHOCTH,
3aBEPEHHYIO B YCTaHOBJIIEHHOM HOpsiike (B CiIy-
Yyae YyCTaHOBIEHHS 3aCTPaXOBAaHHOMY JIMIly HH-
BAJIUJTHOCTH); BBITUCKU U3 MOTHUBHUPOBAHHOTO H
(W) UMYIIECTBEHHOTO 3aKITFOYEHUH; JOKYMEH-
TBl O TOITBEPXKJIECHHUH CTOMMOCTH YHUYTOXKEH-
HOTO WJIM MOBPEXICHHOTO UMYIIECTBA (B cIydae
YHUYTOXKCHHUS WM TOBPEXKICHUS HMYIIECTBa,
IPUHAAJIEKAILEr0 3aCTPaXOBaHHOMY JIMILy WU
ero ONMM3KUM, B CBSI3M C WCIOJHEHHEM 3acTpa-
XOBaHHBIM JIMIIOM 00S3aHHOCTE BOCHHOM CITyXk-
Ob1). B ciydae ycraHOBIEHHST OOCTOSITENHCTB
YHUUYTOKCHHS WM TOBPEXKICHUS MMYIIECTBA B
Cy/1IeOHOM MOPSIKE TaKXKe NPEACTaBISETCS pelle-
HUE Cyra.

Bo3Hukaromnue criopHble BOIPOCHI, CBSA3aH-
HbIE C BBIMJIATOW WJIM OTKAa30M B BBIILIATE CTpa-
XOBBIX CyMM (CTpaxoBOIO BO3MELIECHUs), pa3pe-
IIAIOTCS B Cy€OHOM IMOpSIIKE.

[ToapITOXMB, clenaeM BBIBOJ, YTO pado-
Ta KOMaHJIUPOB IPU HACTYIJIEHUU CTPaXxOBOIO
CITydasi TpencTaBisieT co00i CIOXKHBIN TpoIiece,
KOTOPBII JTOJDKEH OBITh OYeHb YETKMM MEXaHM3-
MOM, CIIOCOOCTBYIOIIEM B AajbHEWIIEM 3ally-
IIaTh TpaBa M 3aKOHHBIE MHTEPECHI MOTYUHEH-
HBIX BOCHHOCIHY’)KAIllUX, YTO, B CBOIO O4YEPE[b,
MOKa3bIBaeT 3a00Ty TOCyJapcTBa O €ro 3alluT-
HUKaX.
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PEAJIBHBIE UHBECTHULIUN
O UHBECTULIMOHHOMY
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PECITYBJIUKHU BEJIAPYCb
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2. Munck, benapyco

3akon  PecnyOnmuku  bemapyce  oT
12.07.2013 . Ne53-3 «O06 wHBecTHUmsIxX» (Ha-
nee — 3akoH 00 MHBECTHUIUSX) HE MCIOIb3YyeT
TEPMUH «UHBECTUIIMOHHAS ESTEIbHOCTb», HO
U HE OIpeesieT, YTO TAaKOe «OCYIIECTBICHHE
MHBECTHUINI». 3aKOH 00 MHBECTHUIMAX JAaeT OIl-
penesieHre MOHATHIO «UHBECTUIIMM» U yCTaHaB-
JIMBAET CIIOCOOBI OCYIIECTBICHNUS HHBECTUIIUH.

CornmacHo c1. 1 3akoHa 00 WHBECTHLHUSX
MHBECTUIIMM O3HA4YalOT BKJIA/IbIBAEMbIE HHBEC-
TopoM Ha Teppuropun Pecrybnuku benapych
HPeAyCMOTPEHHBIMH 3aKOHOM CIIOCO0aMHU U MpH-
HaJUIeKalllie MHBECTOPY Ha 3aKOHHOM OCHOBa-
HUM OOBEKTHl TPAXKAAHCKUX TpaB (IPUBOIUTCS
OTKPBITHIN TepeueHb). Cpeau Takux crocoOoB
Ha3BaH: «IIPHOOpETEeHUE, CO3JaHNe, B TOM YUCIIE
MYTEM CTPOUTENIbCTBA, OOBEKTOB HEIBUKMMOTO
umyiiectBay. COOTBETCTBEHHO, (PU3HUECKUE JTH-
na, ropuaudeckue nuna PecnyOnukn benapycs,
MHOCTPAaHHBIC U MEXAyHAPOAHBIE IOPUINYECKHE
JUIa M T.0I., OCYLIECTBISIOIINE (OCYIIECTBUB-
IMe) MHBECTHUIMU Ha Tepputopuu PecrnyOnuku
benapych TakuM crocoboM, SBISIOTCS UHBECTO-
pamu. Kakux-nmm0o TOTMONMHUTENBHBIX YCIOBUI
JUId TIPU3HAHUS MHBECTOPOM JIMIlA, COBEPILIUB-
IIeT0 JaHHBIC ASUCTBHS, B 3aKOHE HE HA3BaHO.
BBuny yka3aHHOro, Ha TaKMX WHBECTOPOB pac-
HOpOCTpaHseTcs JeiicTBUE HOPM HWHBECTHUIH-
OHHOTO 3aKOHOJATEIbCTBA, BKJIIOYAs Ba)KHEH-
IIM€ HOPMBI O TapaHTHUSIX NPaB MHBECTOPOB U UX
3aIIUTHI.

UYro OTHOCHTCA K HEIBMKMMBIM BeIllaM
(HeABWKMMOMY HMYILIECTBY, HEIBHKUMOCTH),
ycra"asBauBaeT cr. 130 I'paxkgaHckoro Komek-
ca Pecnybmukm bemapycs or 07.12.1997r,




Ne218-3 (manee — I'K), 3akon Pecrnybnuku be-
mapycb ot 22.07.2002r, Nel33-3 «O rocy-
JAPCTBEHHOM pPEruCTpalui HEABHKUMOTO HMY-
IIeCTBa, MpaB Ha HEro0 W CIEIOK C HUM» (1a-
Jee — 3aKOH O TOCYHapCTBEHHOW pPETUCTpalluu
HEJIBIDKUMOTO uMyliecTBa), 1. 3 Ilpunoxenus 1
K Ykazy llpesunenrta Pecryonuku bemapych ot
19.09.2022 1., Ne330 (manee — Yka3z Ne330) u np.
Wx coctaB — oueHb pa3HOOOPa3HBIA U IIUPOKHIA
(HEeIBMXKMMOE MMYIIECTBO B CHITy TIPHUPOJIBI (3e-
MeJbHBIE YYaCTKH, Jieca, YYacTKu HeAp U Jp.);
00BEKTHI, KOTOPBIE IPOYHO CBSI3aHBI C 3€MEJIbHbI-
MU y4YacTKaMH M TepeMelleHne KOTOPhIX HEBO3-
MOXKHO 0€3 HaHEeCeHHUs Hecopa3MepHOro yiiepoa
MX HA3HAUYCHUIO (KamuTajbHbIE CTPOEHHS, H30-
JUPOBaHHBIEC TOMEIICHUS, MAIIIMHO-MECTA U Jp.);
BEIIH, SBJISIOLIUECS HEBKUMBIMU B CHUITY 3aKO-
Ha (BO3QYILIHBbIE U MOPCKHE Cy[a, KOCMHYECKHE
00BEKTHI U 1Ip.)).

Cormmacno m. 16 VYkaza Ne330 o0OBeKTbI
HEJIBIDKUMOCTH — 3TO «KaIUTaJIbHbIE CTPOCHHS
(3maHusi, COOpYXKEHHsI), M30JIMPOBAHHBIE ITOME-
IICHHUs, HE3aBEPIICHHBIE 3aKOHCEPBUPOBAHHBIC
Y HE3aKOHCEPBHUPOBAHHBIE KaIllUTaJbHBIE CTpOE-
HUS, B T.4. HCTOPUKO-KYJIBTYPHbIE IIEHHOCTH, Ma-
HIMHO-MECTay.

K oObexkTtaM HEIBMKMMOIO HMMYIIECTBA
OTHOCHUTCSI TIPENNpHUITHE KaK HMMYIIECTBEHHBIH
KOMIUJIEKC, WCIOJb3yEeMbIi ISl OCYIECTBICHHS
MpeanpUHUMATENLCKON edarenbHocTu. B coc-
TaB MPEINPUATUSL BXOJAT «BCE BHUJbI UMYILECT-
Ba, NpEAHA3HAYCHHBIE MJISI €ro JesTEIbHOCTH,
BKIIIOYAsl  000pyoosanue, UHBEHMAPL, CbIpbeE,
npoodykyuro, ipaBa TpeOOBAHMS, JOJITH, a TaKKE
mpaBa Ha O00O3HAYEHUs, WHIUBUAYATU3UPYIO-
[IMe TPEANpUsATHE, €ro MPOAYKLHUI0, paboThl U
ycayru (pupMeHHOE HAaMMEHOBAaHHE, TOBAapHbBIC
3HAKH, 3HaKH OOCITYXUBAHUS), U IPyrue UCKIIO-
YUTEJIbHbIE TMpaBa, €CIM HWHOE HE MPeryCMOT-
PEHO  3aKOHOJATEIbCTBOM HWJIM  JOTOBOPOMY.
«[IpennpusiTie B 1€IOM WJIH €r0 4acTb MOTYT
ObITh OOBEKTOM KYIUIH-TIPOAAXKH, 3aJ]0ra, apeH-
Il U JIPYTUX CHENOK, CBS3aHHBIX C yCTaHOBIIE-
HUEM, M3MEHEHHEM U NPEKpaAIIeHHEM BEUTHBIX
npas» (ct. 132 I'K).

[IpennpusTre kak UMYIIECTBEHHBIA KOMII-
JIEKC TOJUIEKHUT TOCYIAapCTBEHHOH pPErucTpaluu
Ha ocHoBanuH cT. 131 'K u ct. 3 3akoHa o rocy-
JAPCTBEHHOM PEruCTpalui HEABHKUMOTO HMY-
iecTBa. OTO TMO3BOJIIET OOBEIMHUTH pa3IUy-
HBIE BHJIbI MMYIIECTBA, KOTOPhIE B CHIIy CBOUX
KOHCTPYKTHBHBIX OCOOCHHOCTEH W crenuduKu
SKCIUTyaTallid HE MOTYT OBbITh C(HOPMUPOBAHBI
KaK OT/AeJbHbIe OOBEKTHl HEABHKUMOCTH, BIie-
YeT YNOPSAI0YEHHOCTh KOMIUIEKCA HMMYIIECTBA
U OTHENbHBIX MpaB, a TAaK)Ke MO3BOJSET BOBIIE-
KaTh BHOBb CO3JJaHHBIH OOBEKT HEABMKUMOTO

MMYIIECTBA B TPAXAAHCKHH OOOPOT, CMEHHTH
cOOCTBEHHHMKA IOPUAMYECKOTO Jnla (YHUTapHOE
NPEeaNpUiTre) U T.1.

Taxum 06pazom, IpeanpusTHe KaKk UMyIIe-
CTBEHHBI KOMIUIEKC — CHEIU(PUUECKUI U YHU-
KaJIbHBIA OOBEKT IPa)T1aHCKHUX TPaB.

B »xoHOMUMYecKoil M NpaBOBOM JOKTpUHE
B KJaccu(pUKalMU UHBECTHLIMNA MO OOBEKTy WH-
BECTUPOBAHUS BBIACISIOTCS pealbHbIE WHBECTH-
i, OCHOBHOE HAIIpaBIIEHUE peallbHbIX MHBEC-
TULUHA — 3TO KanuTaJbHbIE BIOXKeHUs. PeanbHble
WHBECTUIIMN OCYIIECTBISIOTCS B KOHKPETHBIH
MPOEKT, OOBIYHO CBS3aHHBIN C MPHOOpETECHHEM
U YMHOKEHHEM peajbHBIX AaKTUBOB (IBMXKHMO-
rO M HEABIKMMOTO UMYIIECTBA). DTO CO3/aHUE
HOBOTO, PEKOHCTPYKLHUS M pacIIUpEeHue IencT-
BYIOILIETO KamnuTasna, yHKIHOHUPYIOIIETo B Ipo-
M3BOJICTBEHHOM M HENPOM3BOJCTBEHHON cdepax
HSKOHOMHUKH (BCE BHUIBI MPOEKTHO-U3BICKATEIhC-
KHX, CTPOUTEIBHO-MOHTA)XXHBIX U T€0Joropas-
BEJOYHBIX paboT, MOATOTOBKA CTPOHUTEILCTBA,
npuoOpeTeHne MalluH, 000pyI0BaHMs, CO3JaHIe
MaTepUaIbHBIX PE3€PBOB M CTPAXOBBIX 3aMlacoOB
u ap.).

3amMeTuM Takke, 9YTO B HOpMe 3akoHa 00
WHBECTUIMAX yKa3aHO OJHOBPEMEHHO Ha «IIpH-
oOpeTeHne» M «COo3JaHue», B T.4. IIyTEM CTPOU-
TEJIbCTBA, 0OBEKTOB HEJIBUKMMOIO UMYIIECTBA.

CrpouTtenbHas JESITENbHOCTb (CTPOUTEINb-
CTBO) — «JAEATEIHHOCTb MO BO3BEJICHUIO, PEKOH-
CTPYKLUH, PEMOHTY, pecTaBpalluu, OJIaroycrt-
pOMCTBY 00BEKTa, CHOCY, KOHCEpBAIlMM HE 3a-
BEPILIEHHOTO CTPOUTEIHCTBOM OOBEKTa, BKIIIO-
Yaromas BBIOJHEHUE OPIraHU3alMOHHO-TEXHU-
YECKUX MEpPONpUATUH, B TOM YHCIE OKa3aHHE
WH)KCHEPHBIX YCIYT B CTPOUTENIBCTBE, IOJrO-
TOBKY pa3pelIUTEIbHON U MPOEKTHON JOKYMEH-
Talliy, BBINOJIHEHUE CTPOUTEIHbHO-MOHTAKHBIX,
MyCKO-HalaJouHbIX pabot» (cT. 1 3akona Pec-
nyonmuku benapyce ot 05.07.2004 r., Ne300-3
«O0 apXWUTEKTYypHOU, TpaJOCTPOUTENBHON H
CTPOUTENIbHON AesTenbHOCTH B PecmyOnuke be-
Japych»). A 00BEKT CTPOUTEIBCTBA — ATO «OAHO
WIM HECKOJIbKO KalMTaJbHBIX CTPOeHHH (31a-
HUH, COOPYXEHMIT), X YacTu (BKJIIOYasi M30JU-
POBaHHBIE TOMEIEHUS), UHKEHEPHbIE U TPaHC-
MOPTHBIE KOMMYHUKAIIUU, UX YacTH, UHbIE 00b-
€KThl HEABM)KMUMOTO MMYIIECTBA, CTPOUTEIHCTBO
KOTOPBIX MOXKET BKJIIOYaTh OY€peld CTPOHUTEIb-
CTBa, IMyCKOBbIE KOMILJICKCHI».

Takum oOpa3om, HECMOTpsI Ha TO, YTO 3a-
KOH 00 MHBECTHUIIMSX, B OTJIMYHME OT paHee Jei-
CTBYIOILLIETO WHBECTUIIMOHHOTO 3aKOHONATENHCT-
Ba, M0 KAKMM-TO MPUYMHAM IPSMO HE HA3bIBAET
NpeanpuaTie Kak OObEeKT OCYIIECTBICHHUS WH-
BECTUIIUH, MOXHO TPEIANONI0KHUTh, YTO HCXOMS
U3 3aKOHOAATEIBHOTO OMpPECIICHUsI COACPKAHUS

143




cocTaBa MpPENNpUATHs, BCE-TaKH 3aKOH 00 WH-
BECTUIUSAX YYHUTHIBACT CYIIECTBOBAaHUE peajib-
HBIX MHBECTHUIIMW, a 3HAYHT, yCTAHABIUBACT UX
npaBoByt0 oxpaHy. COOTBETCTBEHHO MHBECTOPHI,
OCYUIECTBIIAIONINE peallbHble UHBECTHUIINH, TPHU-
0o0peTaroT rapaHTHH CBOMX IpaB M MX 3aIIUTYy
M0 UHBECTUIIMOHHOMY 3aKOHOJIaTEIILCTRY.

Tem He MeHee, AcicTByrommii 3akoH 00
MHBECTUIUAX JOJDKEH Ooliee TMONHO OTpaXkaThb
NPU3HAKA WHBECTHUIIMH, YYUTHIBAS UX IMOHHUMA-
HUE KaK C MO3UIUI MaKpOIKOHOMHUKH, TaK H
MUKPO3KOHOMHUKU. ITO OyneT crocoOCTBOBAThH
CO3JJaHUIO JIOTIOJTHUTENbHBIX TapaHTUN PABOBON
OXpaHbl U CyAeOHOI 3alUTHl MpPaB U UMYIIECT-
BEHHBIX WHTEPECOB HHBECTOPOB, 00ECIIEUEHUIO
01aronpUsSTHOrO MHBECTUIIMOHHOTO KIIMMaTa JUIst
pa3BUTHUS IKOHOMUKH.

OCOBEHHOCTH OXPAHBI TPYJIA
JUCTAHIIUMOHHbBIX PABOTHUKOB

JI.B. Kypuno

BUII — Yuueepcumem npaea u couuaibHo-
UHQOPMAYUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

B coorBerctBun ¢ 4.1 ct. 41 OcHOBHOrO
3akoHa «rpaxaanam Pecny6nuku benapych
rapaHTHUpPyeTCs IpaBO Ha TPyl Kak HauOosee
JIOCTOWHBIA CIOCO0 CaMOYTBEP)KICHHSI YeIIOBE-
Ka, ...a TaKkKe Ha 370pOBble U Oe30MacHble yc-
noBus Tpyna» [1]. JlaHHOE MOJIOKEHHUE KOPPENH-
pyercst ¢ Hopmoii ct. 55 TK, onpenensitoiueid, 4To
IpU OpPraHu3aluu Tpyna pabOTHUKOB HaHUMa-
Telb 00s3aH 00ecrneunBaTh Ha KaKJIOM padoueM
MeCTe yCJIOBUS TpyJa, COOTBETCTBYIOIINE TPebo-
BaHUSIM [0 OXpaHe TpyJa, MIPUHUMATh HEOOXOIu-
MBbI€ MEpBI, 00€CTIeUNBAIOIINE COXPAHEHUE KH3-
HHU, 3/10pOBbs U PaOOTOCIIOCOOHOCTH PAaOOTHUKOB
B IIPOLIECCE TPYIOBOU IEATENBHOCTH [2].

Oxpana Tpyna u obecrieueHue ero 6e30-
MAcCHBIX YCJIOBUH — 3TO OAMH U3 MPOOJIEMHBIX
BOMPOCOB MPU OpraHU3aIMH 1 BHIMOJIHEHUH TPY-
JIOBBIX 00s13aHHOCTEH PAaOOTHUKOM, C KOTOPHIM
3aKJII0OYEH TPYAOBOM TOTOBOP Ha OCYIIECTBICHHUE
JQUCTaHIUOHHOM pabotel. Cormacuo ct. 307° TK
HaHUMaTeb 00s3aH JUIIb O3HAKOMHUTH PaOOTHU-
Ka ¢ TpeOOBaHUSMU 10 OXpaHe TpyAa Mmpu pado-
T€ ¢ 00OpYIOBaHUEM M CPEIICTBAMH, MPEIOCTaB-
JICHHBIMU WJIM PEKOMEHJIOBAHHBIMH HaHUMaTe-
nem. VHble 00s3aHHOCTH HaHMMAaTels: Mo obec-
MEUYEHHUI0 OE30IAaCHBIX YCIOBUN M OXpaHbl TpyAa
MOTYT MpPEAyCMaTpUBaTbCsi TPYIOBBIM JOTOBO-
pom [2]. [lelicTBUTENbHO, ynajeHue padouero
MecTa CTaBUT HAHHUMATelNs B 3aTPyIHUTEIbHOE
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MOJIOKEHHE B YacTH BBIMOJHEHHUS BCeX O0s-
3aHHOCTEH MO OXpaHe M OE30MacCHOCTH TpYy.a,
NpeayCMOTPEHHBIX 3aKOHOAATEILCTBOM. Bmecte
C TeM Tpyl paOOTHUKA, BBIMOJHSIONICTO JUC-
TaHIIMOHHYIO Pa0OTy, Yallle BCEro Ha MpPaKTHKE
OCYILECTBIISIETCSI HA JIOMY, B CTAllMOHAPHOM H
OIpeJIe]IeHHOM NOMellleHHH. B Takoil curyanuu
TPYA AMCTAHIIMOHHOTO pabOTHUKA CXOX C Opra-
HU3alMed Tpyaa pabOTHUKOB-HAJJOMHHUKOB, B OT-
HOIICHUU KOTOPBIX HAaHUMATENb COXpaHsIET BCE
00s13aHHOCTH 110 OxpaHe Tpyaa. [lo Hamemy MHe-
HUIO, PUHLUIIHATBHOE OTIMYME 3aKIH0YacTCs B
TOM, 4TO pabodee MecTo pabOTHHKA-HAJOMHHKA
OTpeJIeNIeH0, a pabodee MeCTO JAMCTAHIIMOHHO-
ro pabOTHHKA HE TOJICKUT COIIACOBAHUIO TPH
3aKIIFOUEHHH TPYIOBOTO JI0roBopa. Pabouee mec-
TO JHUCTAHIIMOHHOTO PabOTHWKA MO (akTy Mo-
JKET OBITh CTAIlMOHAPHBIM (HA AOMY, B MHOM IIO-
MEIIEHUN ).

Takum 06pazom, 0coObIl TOAXOA K OXpa-
HE TpyZla AMCTAHIIMOHHBIX PaOOTHHKOB, 1O Ha-
IeMy MHEHHIO, OOYCJIOBJIEH HE CTOJBKO y/a-
JICHHEM ero pabouyero Mecra, CKOJIBKO TeM (ax-
TOM, YTO OHO HE IOJUIC)KUT OIPEICIICHHIO MPH
3aKIIFOUEHHH TPYJIOBOTO JOTOBOPAa O BHIMOJIHE-
HUM JIMCTAHIIMOHHOW paloThl, BILIOTH JO TOTO,
YTO MOXET OBITh HEM3BECTHO HaHUMarenw. B
ITOM CBSA3M BO3MOXKHBI JBAa MOAXO/Aa MO oOec-
MEYCHUI0O HAHMMATeJeM Oe30MaCHBIX YCIIOBHIA
U OXpaHbl Tpyda pPAaOOTHUKOB, BBITOIHSFOIINX
JTUCTaHIIMOHHYIO0 paboty. B Tex ciywasx, kor-
na pabouee MECTO AMCTAHIIMOHHOTO pPabOTHUKA
ompezeneHo (a Tem Oosee, ecu OHO OPraHu30-
BaHO M O0OpYIOBaHO HaHUMarejaem), O0coOeH-
HOCTEH M0 OXpaHe MX TpyAa ObITh HE JIOJDKHO.
Jlumb ToNBEKO B TOM cilyyae, Korjga pabouee mec-
TO TUCTAHIIMOHHOTO PAaOOTHHMKA MpPU 3aKIOue-
HUH TPYJIOBOTO JOTOBOpA HE OINPEIEIsIOCh, J10-
MYCTUMO yCEYeHHE OOS3aHHOCTEeH HaHWUMATEIs
no 00eCHeYeHn0 OXpaHbl U OE30MaCHOCTH HUX
TpyZaa.

Tak, B u. 1 cr. 307° TK 3akpemicHa 00s-
3aHHOCTh HAHMMATEJsl IO O3HAKOMIICHHIO padoT-
HUKA, BBIMOJHSIIOIIETO JUCTAaHIIMOHHYIO padoTy,
C HOpMaMH ¥ TIpaBWJIAMH TI0 OXpaHe Tpyaa Mpu
pabore ¢ TeM 000pyIOBaHUEM U CPEACTBAMHU, KO-
TOpBIE MPEAOCTABICHBI JAHHOMY PAaOOTHHUKY HJIH
PEKOMEHI0OBaHbI €My JJIsl UCIIOJIb30BaHUsI B pabo-
Te HaHuUMareleM. B cBOrO ouepenb, yKa3aHHYIO
HOPMY CJIEAyeT pacCMaTpUBaTh B COOTHOILICHHU
¢ 4.2 cr. 307 TK. Takum 00pa3oM, COIIaCHO
4.1 cr.307° TK Ha HaHHMMarens BO3JaraeTcs
00513aHHOCTh O03HAKOMHUThL PabOTHHUKA C Tpebo-
BaHHUSIMHU 10 OXpaHE TPyAa B TeX CIydYasx, KOr-
Jla HaHWUMATeNb TMPEJOCTaBISIeT TUCTAaHIIMOHHO-
My paOOTHUKY IO JOCTUTHYTOMY MEXKAYy HHUMHU
COMMIAIICHHI0 COOCTBEHHOE OOOPYIOBaHHME WIIH




cpencTBa JuMO0 peKOMEHAYeT MpHOOpecTH B yc-
TAHOBJIGHHOM TMOPSIKE 3TU OOBEKTHI AJISl TpHU-
MEHEHHUs B padore.

Bwmecre ¢ Tem, HecMOTpsl Ha OCOOCHHOC-
TH PEeryJIMpOBaHusl JAUCTAHIIMOHHOTO TPyHda, Kak
YK€ OTMEYaJIOCh paHee, Ha HaHMMAaTells B COOT-
BeTcTBUU ¢ 1. 5 4. 1 ct. 55 TK Bo3naraercs o0s-
3aHHOCTh 00ECIEYUTh Ha KaXJI0M paboueM mec-
T€ 370pOBbIe U Oe30MacHbIe YCIOBHs Tpyla. ITO
pachpoCTpaHseTcs U Ha Cllydall MCIIOJIb30BaHUS
JUCTAHIIMOHHBIM PAaOOTHUKOM JUIsI BBITTOJHEHUS
MOpYYEHHOU PabOThI MPUHAJICKAIINX My JINY-
HO OOOpY/IOBaHHUS W CPEICTB, a HE TOJBKO TEX
U3 HUX, KOTOPbIE MPEIOCTaBICHBl WM PEKOMEH-
JIOBaHbl HAHMMAaTelleM JJsi MX NpPUMEHEHUs B
pabote. Ha Ham B3misn, mpencTaBisieTcsi BIIOJ-
HE OIpaBJaHHBIM, €CJIM HAaHWMATelb U JUCTaH-
LMOHHBIN PaOOTHUK MPU 3aKITIOYECHUH TPYIOBOTO
JIoTOBOpa  C(HhOpMYTUPYIOT OCHOBHBIE 00s3aH-
HOCTH Ka)/I0H M3 CTOPOH, ONMUPAsICh HA HOPMBI
3aKOHO/ATENbCTBA, MPEAyCMaTPUBAIOIIETO 00ec-
NeYeHre MPUOPUTETA KU3HU U 340POBbs paboT-
HUKOB MO OTHOILIEHHUIO K pe3yiabTaraM IMpOu3-
BOJICTBEHHOM J€ATEIHHOCTH.

B cBoro odepean, HEOOXOAUMO aKIICHTH-
poBaTh BHUMAaHKUE HA TOM, YTO HAaHUMATEJIO, UC-
MOJIB3YIOIIEMY B TOM YHCIE U TPyH AUCTaHIU-
OHHBIX PaOOTHHMKOB, CIEAYET HMCXOIUTh U3 Iie-
peunsi obs3aHHOCTEN paboTonatens (HaHUMare-
JIs1) IO 00EeCIIEUCHUIO OXPaHbl TPy/a, 3aKPETUICH-
Horo B cT. 17 3akona PecnyOnuku benapych ot
23 urons 2008 . Ne356-3 «O06 oxpane Tpyaa» [3].
Tak, HaHMMaTeNlb, MPUMEHSIOMUN TPyJ JIUII,
NPUHATBIX JUIS  BBIIOJHEHHS] JIUCTAHIIMOHHOM
paboTsl Ha ocHOBaHMU a03. 5 4. 1 cT. 17 ykazaH-
HOTO 3aKOHa U cortacHo MHCTpyKuuu o mopsi-
Ke 00y4eHUs, CTAKUPOBKH, MHCTPYKTaXKa U Ipo-
BEPKM 3HAHUI paboOTAIOUIMX MO BOMpPOCAM OX-
paHbl Tpy/Aa, YTBEP)KICHHOM IOCTAaHOBICHUEM
MuHucrepcTBa Tpyda M COLMAJIBHOM 3alllUThI
PecniyOnuku  benapycs ot 28 Hosiops 2008 1.
Nel75 «O mnopsiake oOyudeHus, CTa)KUPOBKH, UH-
CTpyKTaXka U MPOBEPKU 3HAHUI pabOTAIOIMIUX IO
BOMpPOCAaM OXpaHbl TpyHda», 00s3aH, B 4aCTHOC-
TH, TIPOBOJIUTH BBOJHBIN, MEPBUYHBIN Ha pado-
YeM MECTE, TOBTOPHBIN, BHEIJIAHOBBIH, I1€JIEBON
uHctpykraxu [4]. Kpome Toro, B nannoit Mucr-
PYKIMH COAEPIKATCSA U IPYI'ME acleKThl, Kacaro-
niMecs: mopsijaka oOydeHusi, CTaXHUPOBKU, UHCT-
pYKTa)ka U TMPOBEPKH 3HAHUN pabOTarOMIMX I10
BOIPOCAM OXpaHbl TPYy/a.

[Ipuaumas BO BHHMMaHHE OCOOEHHOCTHU
JUCTAHIIMOHHOW pabOThl, HAHUMATEIIO CIIEAYET
MPEIyCMOTPETh B JIOKAJIbHBIX IMPABOBBIX aKTax
aub0 B TPYIOBOM JOTOBOpPE, 3aKIIOYEHHOM C
JUCTAHIIMOHHBIM PAaOOTHUKOM, TOPSAOK IPO-
BEJCHUS HMHCTPYKTXEH N0 oOXpaHe Tpyda H

pELICHHUST HMHBIX BOMPOCOB, Kacaromuxcsi o0y-
YEeHHUs, CTAKUPOBKHU, MHCTPYKTAXKa M TPOBEPKH
3HAHWI JIMCTAHIIMOHHBIX PAOOTHUKOB B YaCTH
0€30IacHOTO BBIMTOJHEHUSI paOdOT U OXPaHBI TPY-
na.

B cootBerctBum ¢ 4.2 cT. 307° TK unbIe
00513aHHOCTH HaHUMATess MO0 OOecTeYeHHIo Oe-
30MAaCHBIX YCJIOBUH W OXPaHbl Tpyla MOTYT
NpeAyCMaTpUBaThCs TPYAOBBIM JOTOBOPOM, YTO
UMEET HEMOCPEICTBCHHOE OTHOIICHHUE K TPYILY
JVCTAHIIMOHHBIX Pa0OTHUKOB. B TO ke Bpems
JaHHasT HOpPMa HOCHT aJbTEPHATUBHBIA Xapak-
TEp, MOCKOJBbKY HANpsIMYI0 HE 00s3bIBaCT HAHU-
Marels 3aKpeIuisiTh CBOU JOMOJIHUTENbHBIE 00s-
3aHHOCTH IO OOECTIEYCHHIO 3/0POBBIX M 0e30-
NAacHBIX YCIOBHU Tpyda AWCTAaHIMOHHOTO pa-
OOTHHKA B TPYJAOBOM JIOTOBOpPE, 3aKJIFOUCHHOM C
JaHHBIM paOoTHUKOM. B 93TO# CBs3M monaraem,
YTO TIepeYeHb TaKUX 00S3aHHOCTEH TOHKEH OBITh
3aKpEIUICH B JIOKAJIBHBIX MPABOBBIX aKTaX COOT-
BETCTBYIOIIMX HAHUMATeJeH, HCIOIb3YIOIINX
TPy TUCTAHIIHOHHBIX PAOOTHHUKOB.

CIIMCOK UCIIOJIb30BAHHBIX
NCTOYHUKOB
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OBBbEKTHI HHTEJLUIEKTYAJIBHON
COBCTBEHHOCTH B CETH
HUHTEPHET

I1.A. Kypvanosuu

BUII — Yuueepcumem npaea u couyuaibHo-
UHPOPMAYUOHHBIX MEXHOIO2UTL

2. Munck, Pecnyonuxa benapyco

VHTEepHET OTKpBUI aBTOpaM U INpaBooliia-
JlaTessiM BO3MOXHOCTB JEIHUTHCS pe3ylbTaTaMH
MHTEJUICKTYaJIbHOW COOCTBEHHOCTH U 3apada-
ThIBaTh Ha 3ToM. IIpomecc komupoBaHus, n3Me-
HEHMS, PaclpoCTpaHeHHUs HHU(POBOTO KOHTEHTA
[0 Mepe Pa3BUTUS TEXHOJOTMH CTaj Mpolue U
JOCTYIIHEE, B CBSA3M C YeM BO3HHMKAET Ipoliema
3alIUThl 0OBEKTOB MHTEIUIEKTYaIbHOW COOCTBEH-
HocTH B cetu MHTepHet. Hanbomnee yacto xomu-
PYIOTCSI OOBEKTBI aBTOPCKOTO M CMEXHOTO IIpa-
Ba, a TaKXXe CPEJCTBa MHAMBHIyalIu3aluuu (To-
BapHbIC 3HAKH, (UPMEHHBIC HANMEHOBAHUS, KOM-
Mepueckne o0o3HaueHus) [1].

[IpaBoBOE pETyNMpOBAHUE WHTEIJIEKTY-
aJIbHOW COOCTBEHHOCTH B ceTu VHTEpHeT, Kak U
B PpEaJbHOCTH, O0OECHEeYMBAETCS T'PaXKTAHCKUM
3akoHozmarenbeTBoM. Tak, B I'paxnmanckom Ko-
nexce PecryOmukum bemapych 3akperieHO, 4TO
OTHOCHUTCSI K 00OBEKTaM HHTEJUICKTYyaJIbHOW CO0-
CTBEHHOCTH — COBOKYITHOCTH HMYIIECTBEHHBIX
U JIMYHBIX HEUMYIICCTBEHHBIX IMPAaB B OTHOIIIC-
HUM OOBEKTOB HHTEIUIEKTYalIbHOM COOCTBEH-
HOCTH: NPOU3BEICHNI HAyKH, JIUTEPATYPHl U UC-
KyCcCTBa, M300peTeHHs, TOJIE3HOM MOJIENH, Ipo-
MBIIUIEHHOTO 00pasia u nmpoyee [2, cT. 980].

IToutn Bce, uto myGnukyercst B cetu WH-
TEPHET OTHOCHUTCA K OOBEKTaM HHTEIUICKTyallb-
HOW COOCTBEHHOCTH, a, CJIEZIOBATEIbHO, OHU OX-
PaHSAIOTCS 3aKOHO/ATEIbCTBOM, @ B YaCTHOCTH,
3akoHoM Pecmybnmku bemapycs «OO0 aBTopc-
KOM IIPaB€ U CMEXHBIX MPaBax». ITO MOXKET My-
3bIKa, BHJIC0, (WIBMBI, cepHualibl, (ororpadum,
CTaThH, TOBapHBIC 3HAKH, KOMIBIOTEPHBIC MPOT-
paMMBI B TIpoYee.

Ha ceromusmHuii MOMEHT oOcCTaeTcs ax-
TyaJbHBIM BOIIPOC MPABOBOIl 3alUTHI OOBEKTOB
MHTEJUIEKTYaJIbHOW cOOCTBeHHOCTH B cetu MH-
TepHeT. OgHON W3 MPOOJIeM MOYKHO BBIJCIUTH
TO, YTO OOBEKTHI MHTEIIEKTYyaJbHOW COOCTBEH-
HOCTH JIETKO CKOITUPOBATH U BBIJIATh 32 CBOH, IIPU
3TOM OHHU He OyIyT OTIMYATHCS OT OPUTHHAIA.

Passutne cerm MWuTepHer obecnednsio
OTKPBITBIN JTOCTYN K OOBEKTaM HMHTEIIEKTyallb-
HOW COOCTBEHHOCTH OJHOBPEMEHHO ISl IIUPO-
Koro kpyra jmu. Ilpu TakoMm pocTyne mnpakTH-
YeCKH HEBO3MOXHO IPEJOTBPATUTh JaJIbHEH-
Iiee MCIOJIb30BaHUE OOBEKTAa HHTEIICKTyallb-
HOU coOcTBeHHOCTH. B mTore, mpaBoBoe pery-
JMPOBAaHUE OTHOIICHUH, CBA3aHHBIX C UCIONbB30-
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BaHHUEM MPOU3BeAeHUN B ceTu MHTepHeT, cyiiie-
CTBEHHBIM 00pa30M OTCTAET OT YPOBHSI Pa3BUTHS
U(GPOBBIX U KOMIIBIOTEPHO-CETEBBIX TEXHOIOTHIA
Ha COBPEMEHHOM JTalle.

Eme nBymMs He MeHee BaKHBIMM 1O 3Ha-
YUMOCTHU MpOOJIeMaMH SIBJISIOTCS IUIaruar u Mu-
parctBo. [lnmarmar o3nayaer mpucBoeHue u 00-
HapoJOBaHUE I10J] CBOUM HMMEHEM YYy>KOTr0 Ipo-
W3BEJCHUSI M SBISETCS HE3aKOHHBIM COIJIACHO
OenmopycckoMy 3akoHOAATenbCcTBY. OOBIYHO OH
paccMaTpHuBaeTCsl Kak HapylLleHHe akaJeMHyec-
KO WM TMpO(ecCHOHAIBHONW ATHKH, a HE Kak
yrojioBHOe mpecrtymuienue. [lnmaruar moxxer npu-
HUMAaTh pPa3n4yHble (OPMBI, K MPUMEpY, KOIMU-
poBaHHME M BCTaBKa TEKCTa C BeO-caiiTa WU
JIPyroro UCTOYHMKA Oe3 yKa3zaHus aBropa, JuOo
K€ MHCIIOJIb30BaHUE YYKOW padOThl B MpE3eH-
TalMu WU MyOiauKanuu 0e3 paspelieHus, Uiu
MpeICTaBlIeHUE YyKOi paboThl Kak cBOei coOCT-
BEHHOII.

[TuparcTBO — HE3aKOHHBIA COBIT KOMHUUI
(komHil My3bIKAIbHBIX WJIM JIMTEPATYPHBIX IMPO-
W3BEJCHUH, (GUIBMOB U T.J.), C IENBI0 MOTyYe-
HUS BHITOABI. Takke crola OTHOCHUTCS Jt00oe
HapyIlIeHHEe aBTOPCKUX IpaB, TAKOE KaK B3JIOM,
XpaHEeHHe, pacHpoCTpaHEHUE Mpojaxa, Iepe-
npojaXka JIeTalbHO NPUOOPETEHHBIX KOMUH, a
TaKkKe HECAaHKLIMOHUPOBaHHas Iepeaya.

Taxke, MpPOBOAS pa3rpaHUYCHUE MEXKIY
JIBYMsI ATHUMH SIBICHHUSIMH, HEOOXOAMMO TOHHU-
MaTh, 4TO, MUPATCTBO IO CBOEHW CYLIHOCTH Ha-
MpaBJI€HO Ha MarepuajbHYK CTOPOHY, TO €CTh
MOJTyYyeHNe KaKOW-JIMOO BBITONIbI OT HE3aKOHHO-
TO HCIIOJIb30BAaHUS YYKUX OOBEKTOB HMHTEIIICK-
TyaJibHOW COOCTBEHHOCTH, a IJIaruaT HalpaBiieH
MPOCTO Ha MCIOJB30BaHUE OOBEKTOB 0€3 paspe-
IIEHUsS aBTOpAa, M HE HAIpaBlIeH Ha MOJy4YCHHE
BBITOJIBI.

Jns Toro, 4toObl OmpeAenuTh, Kakas OT-
BETCTBEHHOCTh HACTYNAeT 3a HapyLIEHUE aB-
TOpCKOTO mpaBa B cetu MHTepHeT, mpoaHaiu-
3upyeM cynaeOHyro TMpakTHKy. Tak, cynaeOHOi
KOJUIETHEH MO JiejaM MHTEJUIEKTyallbHO coOCT-
BeHHocTH BepxoBnoro Cyna PecnyOnuku bena-
pych 1 ¢espans 2019 1. Op1T0 pacCMOTPEHO JENI0
Ne12-01/13-2019. HUcrny «II» nHa mpaBe aB-
TOpPCTBA MPUHAAIEKAIO CTUXOTBOpEeHHE. MuHC-
Koe 00jacTHOEe yHUTapHoe mpeanpusitue «Py» Ha
cBoem HHTepHET-caliTe pa3MecTHio marepuan,
colepKaluid (QparMeHT JaHHOTO CTHXOTBOpE-
Husi. Mcren oOpaTuiicst B CyJl ¢ UCKOM O B3bICKa-
HUU KOMIICHCAIIUN B CBSI3U C HapyLICHHEM HCK-
JIIOYMTENBHOTO MpaBa Ha 00BEKT aBTOPCKOTO Tpa-
Ba. BepxoBusiii Cyn Pecniybnuku benapycs ynos-
JETBOPWJI UCK M B3bICKaJl ¢ MuHCKOro obmact-
HOTO yHHMTapHOro mpeanpustusi «P» xommeHnca-
uio B pazmepe 510 (maTecoT aecsaTs) pyonei u
B CYET BO3MEILECHMS PacXoloB IO YILIaTe rocy-




JIAPCTBEHHOW MONUIMHBI 24 (JIBaJlIaTh YETHIPE)
pyonst 50 xorreek, a Bcero — 534 (ATBCOT TPHII-
uarhb yetbipe) pyons 50 koneexk [3].

B GenopycckoM 3aKOHOIATENIBCTBE BOIPOC
NPaBOBOM OXpaHbl OOBEKTOB WHTEJUICKTYaIbHON
coOcTBeHHOCTH B ceTH MHTEpHET He yperynu-
poBaH B TONHOW Mepe. BcemmpHON opranusa-
Uel WHTEJUIEKTYaJIbHOW COOCTBEHHOCTH TIPH-
HATHI 1Ba MeXIyHapoIHBIX HoroBopa: JloroBop
10 aBTOPCKOMY MpaBy U JlOroBop Mo HCIOJIHE-
HUSIM U (OHOTpaMMaM, KOTOpBIE pa3pemaroT
BOMPOC CBOOONHOTO pasMmemnieHuss B cetu HH-
TEPHET OOBEKTOB HMHTEJIEKTYyalbHOU COOCTBEH-
HOCTH, TIPH 3TOM TpeOysl MpeJoCTaBICHUs Ipa-
BOBOH OXpaHbl U A(PQPEKTHBHBIX CPEICTB Ipa-
BOBOM 3allIUTHI, UCKIIOYass 00XOJ TEXHUYECKUX
CPEACTB, KOTOpBIE HCIOJIB3YIOT aBTOPHI U Tpa-
BOOOJIa1aTeNH.

Cpenu COBpEMEHHBIX CIIOCOOOB 3aIIHTHI
npaB Ha 0OBEKThI MHTEIUICKTYaJIbHOH COOCTBEH-
HOCTH B ceTH MHTEepHEeT BBIIETSIOT 3aIlUTy aB-
TOPCKUX TpaB IMyTeM 3alucu HUHPOPMAIMH CO
CTpaHMIl CAaWTOB Ha JIA3€PHBIA AMCK W TIOCIe-
OYIOUIMM €ro JCTMOHWPOBAaHMEM B XpaHWIIHU-
me — web-geno3urtapuit. Jpyrum crmocobom
3alIUTHl BBICTYNAIOT BOJSHBIE 3HAKH B DIICKT-
POHHBIX Komusx Qororpaduili U u300pakeHui.
K yHHMKaJbHBIM M HE HMMEIOIIMM aHAJIOTOB B
pearbHOM MHUpPE CIeHUAIBHBIM FOPUANYECKUM
npobnemMam B cepe aBTOPCKOrO TpaBa B CETH
VHTEpHET MOKHO OTHECTH BOIPOCHI MMOCTAHOB-
KA CCBUIOK, OpPTraHHW3allid CAHTOB C IMOMOIIBIO
¢peiimoB (framing — pamka), UCTIONB30BAHUS Me-
Ta-TeroB. MeTa-Tern — KOMaHJbl, BCTaBIsIeMbIC
B TekcT HTML-n0KymMeHTa, KOTOpBIE HE BHJIHBI
pu 0TOOpaKEHUHW MyOJIUKAIlMK B OKHE Opay3e-
pa. Ux ¢pyHKuus 3aKiogaeTcst B COOOIIEHUN BCe-
BO3MOYKHBIM TIOMCKOBBIM poO0TaM WH(MOpMAITIH
0 CTpaHWIIC U ee cofiepkannu. [4, ¢. 225].
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_OTJIMYUE ITPABA
XO34AUCTBEHHOI'O BEJEHUSA
OT ITPABA OIIEPATUBHOI'O
YIIPABJIEHUSA

B.U. Jlasposa

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAYUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

B Pecnybnuke benmapychb cymiecTByer He-
00XOJIMMOCTh B TIPABOBBIX (hopMax yMpaBICHUS
XO3UCTBEHHBIM CEKTOPOM 3KOHOMHUKH, KOTOPHIE
BKJIIOYAIOT OIEPATUBHOE YIMpaBICHUE U TUIAHU-
poBaHue. Xo035iHCTBEHHOE BEJEHUE TIPEJCTaB-
nseT co0oil mpaBo rocyaapcTBa yHpaBisiTh Ha-
[IUOHATIBHBIMUA PECYpPCaMH U JIEATEIHHOCTHIO B
COLIMATILHON cdepe C IENbI0 AOCTUKEHUS JKO-
HOMUYECKHX U COIMAJBHBIX Ieneil. B akcTpeH-
HBIX CUTYaIUsIX, TAKMX KaK SMUJAEMUU, KPU3ZUCHI,
MPUPOJHBIE KaTaKJIM3Mbl TOCYIapCTBO HCIHOJb-
3yeT CHEIHaJbHBI CTaTyC U 3aKOHOJATENIbHBIC
aKThl JUIsl YIpaBJIeHUS SKOHOMUKOW W olecre-
YeHHs HACEJICHUS TOBApaMH U yCIyraMu.

OO01mue yepThl MmpaBa XO3SHUCTBEHHOTO Be-
JEHUs] U TIpaBa ONEPAaTHBHOIO YIIPaBJICHUS 3a-
KITIOYAl0TCA B TOM, 4TO 00a 3TH BHJA IpaBa OT-
HOCSTCS K cepe ynpaBieHUs IKOHOMUKOU. OHH
0o0ecTieunBarOT TMPaBOBYIO 0aszy JJisi OpraHu3a-
WU, YOPaBICHUS W KOHTPOJISA 32 HKOHOMHUYEC-
KOW JeSITeTbHOCTBIO, a TAK)Ke JIJISl PEIICHHUs BO3-
HUKAIOMMX NpoobiieM B 3To# chepe. Kpome toro,
o0a BU/Ia IpaBa UMEIOT 3aKOHOAATEIBHYIO OCHO-
By M HOPMATUBHBIE aKThl, KOTOPbIE OIMPENEISIOT
ux 001acTh MPUMEHEHUS W TMPABOBBIE IMOCIE-
CTBUSI HapylIeHUs 3aKOHOB. Takke, MmpaBo XO-
3SIMICTBEHHOTO BEJCHHSI U TPABO OINEPATUBHOTO
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YOpaBJIeHUs] MOTYT HCIOJb30BaTbCA B YCJIOBHU-
SIX KpU3HcCa WM U3MEHEHUH B 3KOHOMHYECKON
U COIMAIbHOM cdepax, 4To MOTYEPKUBAET HUX
BaXHOCTh M aKTyaJIbHOCTh B COBPEMEHHOM MHU-
pe. OnHako, HECMOTpS Ha OOIIME YepThl, IPABO
XO3HUCTBEHHOTO BEJCHHS U TIPABO ONEPATUBHOTO
YIpaBJIeHUs] UMEIOT CBOM OCOOCHHOCTH, LIETH U
3amaun. [IpaBo X0341CTBEHHOTO BEACHUS OpUEH-
THPOBAHO Ha JOJTOCPOYHOE IUIAHUPOBAHUE U
yIpaBieHHe SKOHOMHKOM, B TO BpeMs Kak Ipa-
BO ONEPATUBHOIO YIIPABJICHUSI MPUMEHSIETCS IS
OBICTPOTO pearupoBaHUs Ha M3MEHEHUS B JKO-
HOMHYECKOW W COIMaIBHON cepax.

OnHUM W3 TIABHBIX NpOOJEeM SABISETCS
JIOJITUH MPOLECcC yNpaBleHusl X0341CTBOM, KOTO-
pBIi MOXKET 3aHUMaTh HECKOJBKO JIET M OCJIOXK-
HSTh DKOHOMHYECKOE pa3BUTHE CTpaHbl. B yc-
JOBUSIX OBICTPO MEHSIOIIEHCS CUTyallud TOCYy-
JApPCTBO JIOJDKHO pearupoBaTh Ha U3MEHEHHS B
HSKOHOMHUYECKOW M COLIMAJIBHOU cdepax u INpu-
HUMaTh SKCTPEHHbIE MEphl ISl OOECIeYeHHS
CTaOMIBHOCTH IKOHOMHUKH. B OCHOBHOM mpaBo
XO3SHUCTBEHHOTO YIIPABJICHUS OCYIIECTBISIETCS
TOCY/IapCTBEHHBIMU TPEANPHUITHSIMH U OpraHu-
3alUsAMHU, KOTOPbIE 3aHUMAIOTCS MTPOU3BOICTBOM
TOBApOB M YCIYT, HEOOXOIUMBIX IJISi YIOBJIET-
BOpEHHUs NOTpeOHOCTe HaceneHus u oldecre-
YeHHSI SKOHOMHYECKOTO Pa3BUTHS CTPAHBI.

[IpaBo XO3SUCTBEHHOTO BEICHHS IpPHMeE-
HSIETCS B OOBIYHBIX YCJIOBUSX M YCTAHABIUBACT
JIOJITOCPOYHBIE LIETH Pa3BUTHS SKOHOMHKH Ha
OCHOBE TOCYIapCTBEHHOIO IIaHupoBaHus. OHO
MO3BOJISIET TOCYAAPCTBY YHPABISATH HAIMOHAJb-
HBIMU PECYpCaMM U HAIPaBISATh X HA COLIMAIIb-
HBIE IIeJIM. DTO MpaBO BKJIIOYAET B cebs yIpas-
JICHHE TOCYIAapCTBEHHBIMHU TMPEANPUITHIMH U
OpraHU3alUsIMH, 3aHUMAIOIIUMUCS TPOU3BOJICT-
BOM TOBAapOB U YCJIYT, HEOOXOAMMBIX IJISl YIOB-
JETBOpPEHHs MOTpeOHOCTeH HaceneHus u obec-
MEUEHUS] IKOHOMUYECKOTO PAa3BUTHS CTPAHBI.

[IpaBo onepaTUBHOTO ympaBieHUs, B CBOIO
o4epeib, UCIIONIb3YEeTCsl B MEHee CTa0MIIbHBIX YC-
JIOBHSIX, KOTJIa TOCYAapCTBO JIOJIKHO OBICTPO pea-
THpOBaTh Ha U3MEHEHUS B SKOHOMHYECKOH U CO-
nuanbHoOi cdepax. OHO TO3BOJISET TOCYIAPCTBY
MPUHUMATh YKCTPEHHBIE MEpHI, TaKHe KakK ycTa-
HOBJIEHUE KapaHTHHA, OTPaHUYEHHE IKCIIOPTa TO-
BapoOB M YCIIYT, BBEJCHHE PEKUMa MOBBIIICHHOM
TOTOBHOCTH M T.J. IIpaBuUibHOE HCIOIB30BaHHE
MpaBa OINEPATUBHOTO YIPABICHUS MOXET o0ec-
MEeYnTh OBICTPOE pearupoBaHUE HA KPU3HCHBIC
CUTYallMl U TMPEIOTBPATUTh BO3MOXKHBINA SKOHO-
Mudeckuit kpusuc. O0a Buja IpaBa HE0OXOIUMBI
JUTSL YCTOWYHBOTO Pa3BUTHS dKOHOMUKU Peciy0-
nvku benapyce.

[To cnpasennuBomy 3ameuanuto J[.B. Ilet-
pOBa, «Ka3eHHOE MPEINPUATHE MOXKET HMETh
Oo0JIbIIIe BOBMOKHOCTEH MO PaCMOPSKEHUIO UMY-
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IIECTBOM, Y€M CYOBEKT IMpaBa XO3sIIICTBEHHOTO
BeneHus» [1, c. 326]. B cooTBeTcTBUM ¢ HOPMOI
m 2 cr. 280 'K «mioasl, TpoayKIus, JOXOMAbI
U HMYILIECTBO, MPUOOPETEHHBIE YUpEKICHHUEM
MO JIOTOBOpaM WJIM MHBIM OCHOBaHHUSM, IMOCTY-
MalOT B ONEPATUBHOE YIPABICHUE YUYPEKICHUS
B TIOpSAJKE, YCTAHOBJIEHHOM 3aKOHOJATENbCT-
BOM I NTPUOOpETEHUsT TIpaBa COOCTBEHHOCTH
[1, c. 326].

ComnacHo ct1. 279 I'paxmanckoro Komex-
ca (manee — I'K) [2] yupexaeHue kak cyOBEKT
npaBa OMNEPATHUBHOTO YIPABICHUS HE MOXKET
pacrnopspKaThCss UMYIIECTBOM 0e3 coryacust co0-
CTBEHHHKA, €CJIM MHOE HE IPEIyCMOTPEHO 3a-
koHogarenbcTBOM. B Poccuiickoit ®denepanuu
JaXe C comiacusi COOCTBEHHHMKAa YacTHOE WIIU
OIOKETHOE YUYPEKICHHE HE MOXKET pacriops-
JKaTbCsl MMYLIECTBOM, 3aKPEIUICHHBIM 3a HUM
COOCTBEHHUKOM HJIM MPUOOPETEHHBIM 3TUM Y4-
PEXIECHUEM 3a CUET CPEJICTB, BBIICICHHBIX €My
Ha TpuoOpeTeHWe Takoro umymiectBa [3]. Ox-
HAKO ydpexJeHus oOpasoBanusi B PecryOnuke
benapych MOryT pacnopsikarbCs HMYILECTBOM
U JIOXOAAaMH OT MPEANPUHUMATEIECKON AesTelb-
HOCTH, MPUOOPETEHHBIMH Ha Takue J10Xoabl. B
TO K€ BpeMs [PAaBOM CaAMOCTOSITEJIbHOIO pacIio-
pPSOKEHUS JI0XOJaMHU OT TpPeANpPUHUMATEIbCKON
JESTEIbHOCTH U UMYILECTBOM, PUOOPETEHHBIM
Ha TaKue JTOXOJIbl, HAJENEHbl YUpeKIeHHs oOpa-
30BaHMs, KaK YacTHbIE, TaK U TOCYIapPCTBEHHBIE
(m. 4 cr. 138 Kogexca Pecnyonuku benapycs 00
oOpazoBanuu ot 13 suBapst 2011 r.) [4]. IIpaBo-
MOYHE CAMOCTOATEIBHOTO PACIOPSIKEHUS HMY-
LIECTBOM M JOXOJAMH HE paclpoCTpaHsieTcs Ha
BCE YUPEXKACHHUS M 3aBUCUT OT JEHCTBYIOLIETO
3aKOHO/IaTeNbCTBA. BO3MOXKHOCTD NpUMEUYaHUs
HOpMBI 11. 2 cT. 279 'K Heo6xonuMo yTOUHSTH B
K2)KJIOM KOHKPETHOM ClTy4dae.

OpHolt W3 IVIaBHBIX NpoOJIeM sBIISETCS
JIOJITUA TIpOLIECC YNPAaBJICHUs XO35SUCTBOM, KO-
TOpBI MOMKET 3aHUMaTh HECKOJIBKO JIET M OC-
JIOXKHITh DKOHOMHUYECKOE pa3BUTHE CTpaHbl. B
YCIIOBUSIX OBICTPO MEHSIOIIEHCS CHUTYyallud, Tro-
CyAapCTBO JIOJKHO pearupoBarb Ha W3MEHEHUS
B DKOHOMUYECKON M COIMaIbHON cepax u mpu-
HUMAaTbh HKCTPEHHBIE MEPHI JIJIsl 0OecTiedeHus cTa-
OMIIBHOCTH SKOHOMHKH.

[IpaBo X035HCTBEHHOIO BEIAEHUS U IIpa-
BO OIEpaTUBHOIO ympaBieHus B PecmyOnuke
benapych uMEIOT pa3nuuyus B OpraHU3alMOH-
HOM CTPYKType W LeJsiX ucrosib3oBaHus. [IpaBo
XO3SHUCTBEHHOTO BEACHHUS MpPEeIHA3HAUYCHO IS
YOpaBJICHHUs] SKOHOMHUKOW B CTAaOMIIBHBIX YCJO-
BHUSIX, KOT/Ia NMPaBUTEIILCTBO MOXKET JeHCTBOBAThH
IJJAHOMEPHO M TOo3TanHo. locygapcTBo umeer
MPaBO yMNPaBIATh PA3TUUYHBIMU XO3SHCTBEHHBI-
MU TPEeNNpUITUIMH U OPraHU3ALUIMHU B COOT-
BETCTBUHU C TJIAHUPOBAHUEM U yIpaBieHUEM [5].




[IpaBo ornepaTuBHOTO yIpaBieHHUs], C JPYrOM CTO-
POHBI, MpeTHa3HAYeHO A OBICTPOTO pearupo-
BaHMs HA U3MEHEHUS B DKOHOMUYECKOW U COLU-
asipHOM cepax u obecrieueHust ObICTPOro pele-
HUSI TPOOJIEM B KPH3UCHBIX CUTYAITHSIX.

Taxum 06pazom, pasinyre Mexay MpaBoM
XO3SHCTBEHHOTO BEICHHS U IPABOM OIEpaTUB-
HOTO YIpPAaBJIEHUS 3aKIIOYAeTCs B TOM, UTO Iep-
BOE€ OTHOCHUTCS K CTPaTerHYecKOMy YIIpaBiie-
HUIO OpraHu3alueil, B To BpeMsl Kak BTOpO€ OT-
HOCUTCSI K €XEJHEBHOMY OIIEPallMOHHOMY YII-
paBneHuio opranuzanun. O6a TUX mpaBa HEOO-
XOIUMBL A1 3(PPEKTUBHOTO YIpaBiIeHUS Opra-
HU3aIMeN U JOHKHBI OBITh MCIIONB30BAHBI B CO-
YeTaHUM Uil JOCTUKEHHUs ycrexa B OU3Hece.
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NPOBJEMBI YCBIHOBJIEHUA
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2. Munck, Pecnyonuxa benapyco

B cdepe cemeitHoro mpasa, xacaromencs
YCBIHOBIICHUSI, TPATUITUOHHO CUUTAETCS, YTO JIJIS
€ro OCyIIECTBICHHUS HEOOXOIMMO TOIYYUTh CO-
r1acue BCEX 3aMHTEPECOBAHHBIX JIUI, TPEIy-
CMOTPEHHBIX 3aKOHOM, BKJIIOYas caMoro peOeH-
Ka, €ro pOIUTENIeH WM UX 3aMEeNIaloINX, CYIpy-
ra YCHIHOBHUTEIS, €CIM OH HE SIBJISICTCS] YCBIHO-
BUTENEeM peOeHKa BHE OpauHbIX OTHOIIEHWH ¢
HuMm. Ilo muenwmio JI.M. IluenunHiieBa, moHSATHE
«YCJIOBHS YCBHIHOBIICHUS» CBOAUTCS K «IOTydYe-
HUIO COTJIaCHSl OTO BCEX JIUI], YCTaHOBJICHHBIX
3aKOHOM, IyTeM (OpMambHOW MPOIEAYpPHI: pPO-
JTUTENIeH caMoro peOeHKa WM WX 3aMEIaroIInX
JIAT, a Tak)Ke JUIl, JocTurmux 10-IeTHero Bo3-
pacta, aHAJIOTMYHO POAMTENSM; CyNpyTa yChIHO-
BUTEJISI, €CIIN PEOCHOK YCHIHOBIISIETCS HE OJHHUM
u3 cynpyrosy». O.1O. KocoBa, pa3BuBas JaHHYIO
KOHIICTIITUIO, OTMEYAET, YTO Ka)K10€ KOHKPETHOE
MPABOOTHOIIICHUE TI0 KaTETOPUU YCJIOBHH YCHI-
HOBJICHUS MOXKET OBITh OINPEAETICHO C YYETOM
WHTEPECOB TONEYUTEIIHCTBA U BCEX HMMEIOIINX
OTHOIIIEHHUE K IAHHOMY YCBIHOBJICHHIO JiHIl. B OT-
mumure ot mMHeHus JI.M. ITuenmuunena, O.FO. Ko-
COBA CUYMTAET, YTO KPYT KaHAUJIATOB HAa YCHIHOB-
JICHWE HE JIOJDKCH OBITh OIpeNeleH KOHKPETHON
dbopmynmupoBkoii pebeHKa, a JOKEH COOTBETCT-
BOBaTh OOBEKTHBHBIM TPEOOBAHUSM BOCIUTAHHS
COOTBETCTBYIOIICH CEMbH, a TAaKXKe BO3pacTy pe-
OCHKa W ero JUYHBIM HMHTepecaMm. Takum oOpa-
30M, TIPOIIECC YCHIHOBJICHHUS CTaBUT Ha IEPBOE
MECTO MHTEpeChl peOeHKa W BCEX ero 3amHTepe-
COBAHHBIX JIMI], a TakXKe TpPeOOBaHMS KaHAW[IA-
TOB Ha YCHIHOBJICHHE M WX COOTBETCTBHUE OTpe-
JICJICHHBIM yCIIOBHSIM, YCTAHOBJICHHBIM 3aKOHO-
JATeTTLCTBOM. BajkHO OTMETHTH, YTO YCBHIHOBIIC-
HUE — 3TO OTBETCTBEHHBIM U JUIMTENIbHBIA TPO-
1[ecc, KOTOpPBI TpeOyeT OT KaHAWIATOB Ha YChI-
HOBJICHUE TEPIICHUS, TIIATEIBbHOW IOATOTOBKH
M COOTBETCTBHUS OIPEICICHHBIM TPEOOBAHMSIM.
Taxke ciemyeT yduThIBaTH CpPEIy, B KOTOPOM
pebeHok OymeT BOCIHUTHIBATHCS, W COOIONEHUE
OTIpe/IETICHHBIX TPEOOBaHMIA, KOTOPHIE TapaHTH-
pyloT OGnarononyuyre peGeHKa U yCHEUIHbIH Mpo-
[[ECC YCHIHOBJICHHS.

Omnpenenenne MOHSATHS «YCJIOBHS yCHIHOB-
JIEHUS» HEOOXOAMMO IS TOro, 4ToOBI oOecIie-
YUTH MPABOBYIO 3aIIUTy peOCHKa M TapaHTHPO-
BaTh €ro 0€30MacHOCTb U OJIaronoiyyre B HOBOU
cembe. OnHaKo HEOOXOAMMO Y4YUTHIBaTh, YTO
YCIIOBUSI YCHIHOBJICHHSI HE OTPAHUYUBAIOTCS
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(dhopManbHBIMU TpeOOBaHUSAMHU. BakHO Takxke
YUUTBHIBaTh MHTEPECHl U MOTPEOHOCTH peOeHKa,
a TaKkKe COOTBETCTBHE KaH/HMJaTa Ha YCHIHOB-
JICHHE U €0 CEMbU KOHKPETHOMY PEOCHKY M €ro
cpene. Kpome Toro, BaxkHO OTMETUTbH, YTO YChI-
HOBJIEHUE — 3TO MPOIIeCcC, KOTOPBIA TpedyeT Tep-
MEHUs, TINATeNIbHOM TOATOTOBKM U COOTBETCT-
BUS OIpeeIeHHbIM TpeOoBanusaMm. Heobxomumo
YUUTHIBATh, YTO YCHIHOBJICHHE — 3TO OTBETCTBEH-
HBI U JUTMTEIBHBIM MPOIIeCcC, KOTOPhIA TpelyeT
BHHUMATEJILHOTO M OCO3HAHHOTO MO/IX0/a CO CTO-
POHBI KaHIUJATOB HAa YCBIHOBJIEHHE. B mesom,
ornpeseNieHUe MOHITHS «YCJIOBHS YCHIHOBIICHUS
SIBJISIETCSl Ba)KHBIM DJIEMEHTOM B TPAaBOBOM pe-
T'YJIMPOBaHUHU TPOIECCAa YCHIHOBIEHUS M oOec-
nedeHus mpaB pedeHka Ha 0e30macHOCTh U Ona-
rOIOJIy4He B HOBOM CEMbE.

B nacrosiee Bpemsi pelieHHe BOIPOCOB,
CBSI3aHHBIX C YCHIHOBJICHHMEM, IMPUHUMAETCS Cy-
JIbSIMU B €IUHOJIMYHOM mopsiake. Kak mpasuio,
Takoe pellleHue MPUHUMAETCS Ha OCHOBE (op-
MaJbHOTO COIVIACHS POAUTENCH WIM 3aMellaro-
HIMX WX JUI, a TaKKe COIIACHO 3aKIJIFOYEHUIO
OpraHoOB OIEKH U MONEYUTENbCTBA, IPEACTABICH-
HOMY B JIOKa3aTelbCTBaX.

OTHOCHUTENBHO 3TOTO0 BONpPOCAa 3aKOHOA-
TEJILCTBOM HE IMpPeIyCMOTpeHO Oosiee OmHOMN
TOYKU 3peHusi. HekoTtopble aBTOpBI, Takue Kak
E.I. A6pamenxo, O.1O. Kocosa u I''U1. Bepuunu-
Ha, MPUAEPKUBAIOTCS MHEHUS O TOM, YTO pelle-
HUE JIeJ, CBSI3aHHBIX C 3alUTON MpaB HECOBEp-
IICHHOJIETHUX, JIOJKHO OBITh KOJUIETHAJIbHBIM.
[lonnepxuBast 3TO MHEHHE, Mbl CUHTAEM, YTO
BBEJICHHE KOJUIETHAJIILHOTO PACCMOTPEHUsS el
00 YCBHIHOBIIEHUU SIBISIETCSI HEOOXOIUMBIM. JTa
KaTeropus ziei TpeOyeT OT cyael He TOJbKO 3Ha-
HUSl TPABOBBIX BONPOCOB, HO U OIPEIEICHHOM
MCUXOJIOTUYECKON U TEJaroru4eckod MoAroTOB-
ku. [loaToMy BakHO, YTOOBI peIIeHHE B TaKUX
Jieax MPUHUMAJIOCh KOJUIETMAbHO C Y4YeTOM
MHEHHUsI HECKOJIbKHUX CY/IEH.

M.T. Bpyii ormeuaet, 4To MHEHUE peOeHKa
MOKET OBITh BBISIBIIEHO CYJOM Kak B TpoIlecce
MTOJITOTOBKH JIeja K CyAcOHOMY pa30HMpaTeibCTRY,
TaK ¥ B X0OZI€ Cy/IeOHOT0 3aceaHusl MyTeM JIMYHON
Oecepl, KOTOPYIO CJIEAYeT MPOBOIUTH C YU4ETOM
BO3pacTa U pa3BUTUSl peOEHKAa B MPHUCYTCTBUH
nejarora-rncuxonora. Mel pasfenseMm 3Ty MO3U-
LUI0 aBTOpa U CYMTaeM, YTO MHEHHUE peOeHKa
CJIeyeT yYMTHIBaTh C TOTO MOMEHTa, KOIrJa OH
crocobeH ero chopMyaupoBarth U BbIpa3uth. C
Y4E€TOM BBIIICU3JIOKEHHOTO, CYUTAEM BO3MOXK-
HbIM gonoyHATh 4. 1 ¢T. 130 Kogekca o Opake u
ceMbe TMOJOKEHHEM O TOM, YTO MHEHHE peOeH-
Ka JIOJKHO OBITh BBISIBJICHO CYJIOM B Ka)KJIOM CIIy-
Yyae YCHIHOBJIEHHS C TOIO MOMEHTa, Korjga pede-
HOK CIIOCOOEH ero c(hopMyaupoBaTh U BHIPA3UTD.
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Takum oOpazom, obecrieunuTcs yyacTue peOcHKa
B IIPOLIECCE YCHIHOBJICHUS U YBAKEHUE €r0o IpaB
Ha CBOOOJHOE BhIPAKEHUE MHEHHS.

CuutaeM, uto B PecnyOmuke benapych
BO3HUKAET MpoOjieMa YCHIHOBICHHS AETed Io-
JKUIbIMU JTtonbMU. MHenue M.B. TkaueHko nosa-
YEPKUBAET, YTO YCBHIHOBJIEHUE MOJPOCTKOB MO-
JK€T TMPUBECTH K HECOOTBETCTBHUIO HHTEPECOB
YCBIHOBJIEGHHOTO M YCBIHOBUTENS. OJTO OYEHb
BaXHBIA (DaKTOp, KOTOPBIA HYKHO YYHUTHIBATh
IIPU PaACCMOTPEHUU BO3MOXKHOCTH yCBHIHOBJICHUS
Jnered moxwibIMu JioapMu. KoHeuHo, y moxu-
JBIX YCBIHOBUTENIEH MOXET OBITh CIIOKHEE CO-
JepKaTh peOeHKa U CYIIECTBYET PHCK UX CMep-
TH, HO 3aIpelliaTh UM YCBIHOBJICHUE HE CIIEAYET.
[HoXUITBIM JIFOASIM MOXKHO IMIPENOCTABIATH MPABO
YCBIHOBJISITh TOJIBKO JIETE€H CTapLIero BO3pacrta.
OnHako KakIbId cCilydail JIOJDKeH OBITh pac-
CMOTpeH UHAMBUAYaJIbHO. Cy/a NOIKEH YUHUTbI-
BaTh BO3MOXKHOCTH YCBIHOBUTEJSI 1O MHTEJUIEK-
TyaJIbHbIM, MEITULIMHCKUM U JPYTHUM KPUTEPHUSIM,
a TaKKe CHOCOOHOCTH BBIMOJHATH CBOM O0s-
3aHHOCTH. TeopeTnyeckre B3MISIABI U TPAKTHKA
MPUMEHEHHUs] 3aKOHOJATeJIbCTBA 10 3TOMY BOII-
pocy HeonHo3Ha4yHbl. [loaTOMYy cumTaro, 4YTO
HEOOXOAMMO TPOBOAUTH SMIIMPHUUYECKHE, COIU-
aJbHO-IeMOorpaduiecKue, MCUX0IOTr0-Ieaaroru-
YECKHE UCCIIEI0BaHUs, HalpaBlIEHHbIE Ha OIpe-
JleJIeHUe MAaKCHUMaJIbHOTO POAMUTENIBCKOIO BO3-
pacta NOTEHLHMAJIbHBIX YCHIHOBUTEJEH. DTH HC-
CJIeI0BaHUA [TOMOTYT 3aKpPENUTh MAaKCUMaJIbHbBIN
pOOUTENBCKAN BO3pacT [JIsl YCBIHOBUTEJIEH B
KobC. Ha moit B3I, OTCYTCTBUE 3TOTO IOJIO-
JKEHUsI B 3aKOHOJATEJIbCTBE SIBIISIETCS CYILECT-
BEHHBIM IIPOOETIOM M MOXKET MPHUBOAMTH K MPO-
TUBOPEUUSAM IPU Pa3pelIeHUH BOIIPOCa O BO3-
MOYKHOCTH TOXWJIBIX JIIOAeH OBITh YCHIHOBUTE-
JISIMU.

OpHolt W3 IVIaBHBIX NpoOJIeM sBIISETCS
JIOJITUI TIPOLIECC YCBIHOBIIEHUS, KOTOPBIA MOKET
3aHATh 10 HECKOJIBKUX JIET, YTO MOKET OTHYI-
HYTh TOTEHLMAJIbHBIX YCbIHOBUTENIEH. Takxke
MpOLIEIypa YChIHOBJIEHUS SIBJISIETCSI JOCTAaTOYHO
CIOKHOM M TpebyeT OT YCHIHOBHUTENEH NpoBe-
JIEHUsl psja OpoUeAyp M IPOXOKIEHUS MHOXe-
CTBa IIPOBEPOK. ITO MOXKET OCIIOKHUTH MPOLIECC
YCBIHOBJIEHUSI U OTIYTHYTh yChIHOBUTENEH. Elie
OJTHOM MPOOJIEMOM, CBA3aHHON C yCHIHOBJICHHEM
B Pecnybnuke benapyce, siBisercs HenocTaroy-
Has 3allluTa MpaB JieTed, KOTOpbIe HAXOIATCS B
MPUIOTaX WIK JIETCKUX JoMaX. BoiabmIMHCTBO M3
HUX HE MOJIy4YaroT AOHKHOIO BHUMAHUS, yXoJa
u seuenusi. Kpome toro, MHOTHE AETH HE UMEIOT
JocTyna K 0oOpa3oBaHUIO U KYJIBTYPHBIM MEpO-
MPUSTUSAM, YTO MOXET HETaTUBHO CKa3bIBaThCs
Ha HX I[CHUXOJOCMYECKOM M COLMAJIBHOM pa3-
BUTMU. Henmocrarok anprepHaTUBHBIX (QOpM




BOCIIUTAHMsI AETEH BHE CEMbH TAKXKE SBISIETCS
npobnemoii. B PecnyOnuke bemapych cymect-
ByeT MHOXECTBO JE€TEH, KOTOPBIE HYKIAKOTCS
B 3a00T€ U BOCIMTAaHUM, U HE BCE U3 HUX MOTYT
OBITH yCHIHOBJIEHBI. UTOOBI PEHIMTH 3TH TMPOO-
JI€MbI, HEOOXOAUMO MPUHATH MEPHI IO YyIyullle-
HUIO IPOLEIYPhl YCBIHOBJICHNUS, 3aIUTE IIPAB Je-
TeH, a TaKKe CO3JaHUI0 AJITEPHATUBHBIX (HOpM
BOCIUTAHMS M yXOJa 3a JeTbMH, KOTOpbIE Haxo-
JITCS B IIPUIOTAX U JETCKUX JOMax.
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OCOBEHHOCTH ITPABOBOI'O
PEI'YJINPOBAHUSA B COEPE
OXPAHBI OBBEKTOB
KVJIbTYPHOI'O HACJIEAUSI
B POCCUUCKOU PEJEPALIUN

E.B. Jlagposa

Poccuiickas axademusn HaApoOHO20 X03ATCMEA
u 2ocyoapcmeennon ciayncoot npu Ilpesuoenme
Poccuiickoi ®edepayuu, Cmonenckuii punuan
2. Cmonenck, Poccuiickaa @edepayus

KynsrypHoe Haciienue BbICTyHaeT Kak Jy-
XOBHBIM, COIMANIbHBIM, SKOHOMHYECKHUN Karu-
TajJ HEeBOCIIOJHUMOMN IIEHHOCTH, HEOTHEMJIEMbIN
KOMIIOHEHT AyXOBHOM ®HU3HU. OOBEKTHI KyJIbTYP-
HOTO HACJIEIUsl CIOCOOCTBYIOT POCTY KYIBTYp-
HOTO CaMOCO3HAHUSI HACEJEHHUS, UMEIOT OI'POM-
HOE€ TIPOCBETUTENILCKOE 3HaueHue. Bompoc co-
XpaHeHUs] 00OBEKTOB KYJbTYPHOTO HACJIEIUs Tpa-
JTUITMOHHO OOECHEUMBACTCS TOCYIAPCTBEHHBIMU
CTPYKTypamMu IIOCPEJICTBOM 3aKOHOJATEJIbHOTIO
perynupoBaHusi. Kak mokasbiBaeT UCTOpUYECKas
MpaKTHKa, yTpara OOBEKTOB KyJIbTYpPHOTO Ha-
cienusi HeBOcHojHUMa. VIMEHHO MO3TOMY POJib

rOCyIapCTBEHHBIX OPraHoB Kak (eaepaibHoro,
TaK U PEerMOHAJIBHOTO YPOBHEW B PELICHUU BOII-
POCOB COXpaHEHUS KYJIBTYPHOTO HACEeNUs BECh-
Ma CyIIECTBEHHA.

B Poccuiickoit @eneparym 60nbIioe BHH-
MaHHUe YAENSeTCS IMPaBOBOMY DETYIMPOBAHUIO
OXpaHbl OOBEKTOB KyJIbTypHOro Haciemus. [Ipu
TOM B MOCJEIHEE BPEeMs BOMPOCHI MPABOBOTO
perynupoBaHHs MaMSITHUKOB KYJIBTYPbl U UCKYC-
CTBa TIOAHMMAIOTCS BCE dYalle W TpPUOOpEeTaroT
Bce OONbLIYI0 aKTyaldbHOCTh. [laHHOE oOCTOs-
TEJICTBO BBI3BAHO TEM, YTO Ha IMPAKTUKE BO3-
HUKAeT MHOXKECTBO MPOOJIEM IpPU ONpeAeTICHUH
COOCTBEHHHMKA OOBEKTa KYyJIBTYPHOTO HACITEIHSL.
[ToMuMo 3TOTO, IUCKYCCHOHHBIM KaK CpeIH
NpeacTaBUTeNIel TOCYapCTBEHHOM BIACTH Tak
U TIpE/ICTaBUTENCH IOPHINYECKOro COOOIIeCTBa,
SBJISIETCS] BOIIPOC O TOM, HEOOXOAMMO JIH BOOOIIE
nepenaBarb OOBEKTHl KYJIBTYPHOTO HACIEIHs U3
TOCY/IapCTBEHHON COOCTBEHHOCTH B YAaCTHYIO.

OOBEKTHI KYJIBTYPHOTO HACJIEIMs, KaK Mmpa-
BUJIO, BO3HUKAIOT B PE3YJbTaTe HCTOPUUYECKUX
COOBITHI U TIPEICTABIISIOT COO0M HCTOPUUECKYIO,
apXeoJIOTHUECKY10, TPAJOCTPOUTEIbHYIO, 3CTETH-
YEeCKYI0, THOJOTHYECKYIO, aHTPOIMOJIOTHIECKYIO
[EHHOCTh WJIM [IEHHOCTh C TOYKH 3PEHUS HAYKH,
WCKYCCTBa, TEXHHUKH, COIHUAIBHON KYyJIBTYpPHI,
B pE3yJbTare 4ero CYHIECTBEHHO 3aTpydHSETCS
MPOIECC OIIEHKH TaKuX OOBEKTOB HEIBHKHMOC-
1. Kpome 1oro, 00BbeKThl KyJIbTYpHOTO HACIIEIUS
CBSI3aHBI U ¢ 00BEKTaMH aBTOPCKOTO MPaBa, T.€. C
00bEKTaMH UHTEJIEKTYaJIbHOH COOCTBEHHOCTH, a
BEpPHEE — C MaTepHaIbHBIMA HOCUTEISIMH 00BEK-
TOB MHTEJIEKTYaJIbHOW COOCTBEHHOCTH.

[TooTomy (pakTHUEeCKH MOXKHO TOBOPHUTH O
JIBOMCTBEHHO TpHUpoAe OOBEKTOB KYJIBTYPHOTO
HaCJIeIHs — KaK 00bEKTa KyJbTYPHOTO HACIEINS 1
KaK OXpaHsIeMOro TOCylapcTBOM O0OBbEKTa aBTOP-
CKOTO TpaBa. B cBsI3M ¢ 3TUM U «METO/IbI OLICHKH
JUTSL TAaHHBIX OOBEKTOB YHUKAJIbHBI, OHU JTOJKHBI
COYeTaTh KaK METO/IbI, OTHOCSIINECS K 00bEKTaM
HE/IBIDKUMOCTH, TaK U METOJIbl, OTHOCAIIUECS K
MHTEIJICKTYalbHON cOOCTBEHHOCTI [1].

Cnenyer OTMETUTbD, YTO:

— OOBEKTHI KYJIBTYPHOTO Hacienus ooia-
JAIOT JBOMCTBEHHOW MPHPOIONH — Kak OO0BEeKTa
KyJBTYPHOTO HAcJeIusi U KaK OXPaHSIEeMOTO rocy-
JApCTBOM OOBEKTA aBTOPCKOTO MPAaBa;

— OOBEKTHI KYJIBTYPHOTO Hacienus ooia-
JAIOT KaK KyJIbTYpHOW LIEHHOCTBIO, TaK U IIE€H-
HOCTBIO B Ka4€CTBE 0ObEKTA HEBMKHUMOCTHU WIIH
BEIIIH;

—TpaBO COOCTBEHHOCTH HAa OOBEKT KYIlb-
TYpHOTO Hacenus oOpeMeHsieTcst 00s3aTenbCcTBa-
MU TI0 €T0 COXpPaHEHHIO, 00ECTICYCHUIO HEU3MEH-
HOCTH O00JMKa, 00eCHeueHHIo MpaBa JOCTyNa K
00BEKTY, COTNIACOBAHUS TPOBEACHUS CTPOUTEIh-
HBIX ¥ UHBIX padoT;
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— B LENSAX UCKIIOYEHHUS BO3MOXKHOCTH TIO-
BPEXKJECHUS WM YHUYTO)KEHHUS TMPEIMETOB OX-
paHbl OOBEKTOB KYJIBTYPHOTO HAclenus, Bene-
HUA B IPAaHULAX UX TEPPUTOPUM XO35IHCTBEHHON
JIESITEIbHOCTH, TPOTUBOpeYaleid TpeOoBaHUSIM
o0ecrieyeHusi COXPAaHHOCTH TaKUX OOBEKTOB,
HEOOXO0MMO MPOopadoTaTh BOMPOC O BHECCHUU
M3MEHEeHHI B 3akoHojarenbcTBO Pd, mpemyc-
MaTpPUBAIOLINX CPOK BKIIIOYEHHS B €IHHBIN TO-
CYIapCTBEHHBIH peecTp OOBEKTOB KYJIBTYPHOTO
Hacieaus: (MaMSATHUKOB HCTOPUU M KYJBTYpbI)
HaponoB Poccuiickoii @Pexnepauuu CBEIEHUH,
yKa3aHHbIX B 1. 3 cT. 20 ®PenepajibHOrO 3aKoHa
ot 25.06.2002 1. No73-®3 «O0 o0bexTax Kyib-
TypHOTO Hacieaus (MaMITHUKAaX UCTOPUH U KyJIb-
Typel) HaponoB Poccuiickoit ®denepauuun» [2],
MOCJIE UX PETUCTPALIUU B JAHHOM PEECTpE.

Ponp mpaBa B coxpaHeHHH POCCHIICKOIO
KyJBTYPHOTO HACJIEIHs MePeOleHUTh HEBO3MOXK-
HO. Heucnonnenue 3akoHOB B cdepe OXpaHbl
00BEKTOB KYJBTYPHOTO HACJIEAHs MOXET IpH-
BECTH M 3a4acTyIO0 NMPUBOIUT K TMOETU MaMmsT-
HUKOB MCTOPHUM M KYJBTYpPbl U BIIEUET 3a COOOii
HapyIIeHWE KOHCTUTYIIMOHHBIX TMpaB M 3aKOH-
HBIX HMHTEPECOB TpakJaH, 4To TpeOyeT pere-
HUS BOIIPOCOB 110 KAYECTBEHHOM MPaBOBOM Oxpa-
HE POCCHICKOTO HCTOPHKO-KYJIBTYPHOTO Hacle-
JUsl ¥ CTAHOBJICHUS €r0 YacThIO HACJEIUs MU-
posoro [3].

3a mocieaHue rofibl co3laHa U MpoIoJIKa-
€T COBEPILEHCTBOBATHCS CUCTEMa HHCTHUTYTOB,
3aJIeHCTBOBAHHBIX B PEIICHUU BOIIPOCOB COXpa-
HEHUS KyJIbTYpPHO-HUCTOPUYECKOro Haciemus. B
Poccuiickoit ®enepaunii MHOXXECTBO HOPMAaTHUB-
HBIX aKTOB (B OCHOBHOM IOA3aKOHHBIX), B 00-
JIACTH OXpaHbl OOBEKTOB KYJIBTYPHOTO HACJIEIUS.
HecMmotpst Ha 3TO, Ha CerogHAIIHUN JE€Hb B 3a-
KOHOJZIaTeJIbCTBE HET YETKOTO U CUCTEMHOTO MOJI-
X0Jla K 0XpaHe 00BEKTOB KYJIBTYPHOTO HACJIEIHs,
HE OIpeNeJIeHbl YCIOBUS W TOPSAIOK pachops-
JKEHHsI 00BEKTOB KYJIBTYPHOIO HacleAus, Mops-
JIOK YCTAHOBJIEHHUS M BBINOJHEHUS TpeOOBaHUI
Y OrpaHUYEHHUHN MO COXPAHEHUIO U HCIIOJB30Ba-
HUIO OOBEKTOB KYyJBTYPHOTO HAcCJEOHsi, B TOM
YHClie OXPAaHHBIX 00s3aTE€NBCTB, U MOPAIOK OCY-
IIECTBJICHUSI KOHTPOJS 3a X BBIIOJHEHUEM.
CIo)KHOCTh YKa3aHHBIX BBIIIE MpoOieM Tpedy-
€T KOMIUIEKCHOTO, CHCTEMHOTO TOAX0/a K UX pe-
HICHHUIO.

HecMoTpst Ha JOBOJIBHO BHUMATEIBHOE OT-
HOILIEHUE TOCY/IapCTBA U 3aKOHOAATENS K yKa3aH-
HOH cepe, ocTaeTcsi MHOXKECTBO TIPOOJIEM CBsI-
3aHHBIX C PEryJMpOBaHUEM OTHOLICHMI B cepe
COXpaHEHUSsI, UCIOJIb30BAHMSI, TOMYJISIPU3ALUNA U
OXpaHbl 00BEKTOB KyJIbTypHOTO Hacienus B Poc-
cuiickoil ®enepanuu.

OcHOBHBIMH TIpoOJIEeMaMu SIBJISIFOTCS, BO-
MIEPBBIX, CIOXKHOCTh COEPKaHUsI OOBEKTOB, IO-
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UCK HEOOXOIMMBIX CpEeACTB JIs pecTaBpalui,
JUTSL pEIICHUs] KOTOPBIX HEOOXOAMMO TPUBIICKATH
CTOPOHHHE WCTOYHHKH (PMHAHCHPOBAHUS, II0-
MHMO TOCYy/AapCTBa, BO-BTOPHIX, HEOOXOANMOCTH
OpPraHWYHOTO BCTPAaMBaHUs OOBEKTAa B XO3SIHCT-
BEHHYIO JKU3Hb TOPOJIA.

[ToxBozst MTOT, HEOOXOAUMO OTMETHUTB, YTO
O0O0BEKTBI KYJIBTYPHOTO HACIEIUsI COCTaBIISIFOT
KYJIBTypHOE, COIHAIbHOE M 3KOHOMHYECKOE JIO-
CTOSIHHE 4eJIOBEUeCTBa, (OPMHPYEMOE HCTOPH-
YCCKNUMHU HACJIOCHUSIMU HCHHOCTeﬁ, MMOPOKACH-
HBIMH TIPE/IIECTBYIOIIUMH M COBPEMEHHBIMH
KyJIbTypaMu. 3ajjaya COXPaHEHUs] M Pa3BUTHS
00BEKTOB KyJIBTYPHOTO Hacjemusi 000CHOBHIBA-
eTcsi MacmTabamu IpojopKarouieiics ypOaHu-
3auy, OeCTpeneieHTHOW B HCTOPHH 4YeJOBe-
4YeCTBa, COIMATbHO-3KOHOMHYECKHMHU H3MEHe-
HUSIMU, HCKOHTPOJIIMPYEMOCTH KOTOPBIX IIPUBO-
IMT K TPaHC(HOPMAIIMU TEPPUTOPUAITBHBIX JIAH]I-
madToB, U, KaK CIIEACTBUE, (pparMeHTaIlNH H T10-
BPEXIECHUIO UIIM yTpare KyJIbTYPHOIO Haclleaus.
Bcnencrteue sToro, HEOOXOJMMO WHTETPUPOBATH
B CTpaTe€rMy COXPAHEHUS U Pa3BUTUSA OOBEKTOB
KYJIBTYPHOTO HACIEIUsI MHCTPYMEHTBI apXHUTEK-
TYpHOTO W JAHAMA(THOTO TUIAHUPOBAHUS, IMOJI-
Jep)KaHUs TOpOJNICKON caMoObITHOCTH. Heobxo-
JUMO PEryJsipHO U KOMIUIEKCHO COBEpPIICHCT-
BOBaTh 3aKOHOJATENILCTBO B yKa3aHHOH cdepe,
CJI/IOBATENIBbHO, YIyYIIaTh MPABOBOE PEryInupo-
BaHHE U MPABONPUMEHUTENIbHYIO IpakTuky. Co-
XpaHeHHe OOBEKTOB KYJBTYPHOTO HACICIVS
JOJDKHO CTPOUTHCS HA TPUHIIUIE yCTOWYHBOTO
pa3dBUTUA MW HUHTETPUPOBAHHOCTU B OSKOHOMH-
YeCKOE MPOCTPAHCTBO CTPAHBI.
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POJIb MAHAEKTHOI'O ITPABA
B PABBUTHUU I'PAXKIAHCKOI'O ITPABA

A.JO. Jlogeuxasn

BUII — Yuueepcumem npaea u couyuaibHo-
UHPOPMAYUOHHBIX MEXHOIO2UTL

2. Munck, Pecnyonuxa benapyco

CoBpeMeHHbIE IOPUCThI UMEIOT MPEACTaB-
JIEHUE O MAHJEKTHOM CUCTEME KaK O MOCTPOCHUU
HOPMAaTHUBHO-TIPABOBBIX ~aKTOB, 3apOAMUBIICICS
B Iepmanun B XVII-XIX BB., 1 0 e¢ BIMAHUU
Ha pa3BUTHE OEJIOPYCCKOrO TPaXKAAHCKOTO Ipa-
Ba. OCHOBHBIM 3HaHUEM O MAHIEKTHON CUCTEME
SIBISIETCS TO, YTO HA €€ OCHOBE MOCTpOeH [ paxk-
JIAHCKUH KOJIEKC, B KOTOPOM, KaK IPaBUJIO, BbI-
JENSIOT OOIIYI0 M OCOOCHHYIO 4acTh, BEIIHOE,
oOs3aTenbcTBEHHOE TpaBo. M3 pumckoro mpasa
CTY[CHT OPUANYECKOro (akyabTeTa 3HACT O
3akonax XII rabmun, Uacturymmsx [as, urec-
tax FOctunnana u o moccaropax. He Tak yacto
Ha JIEKIIMOHHBIX 3aHATHUSIX MOXHO YCIBIIIATh O
Tpydax HEMELKUX NaHACKTUCTOB, HO, TEM HE
MeHee, IOpUIMuYecKas JuTeparypa B 0oOJIacTu
YaCTHOTO IpaBa OCHOBBIBAECTCS HA HX TpYyHax.
[IpaBo BocHpuHUMAaETCS NaHACKTUCTAMHU Kak
CaMOCTOSITeNIbHAsI 3aMKHYTasl JIOTHYECKasi CHC-
TeMa, CYyIIECTBYIOIIAss MO CBOUM BHYTPEHHUM
MPUHIUTIAM.

Baxkneiyto poib B HEMELKON IOPUCIIPY-
neHnuu XIX B. ceIrpana HMCTOpUYECKAs IIKOJIA
npaBa. Ee maBuble npeacrasurenu, O. CaBuHbu
n I Ilyxta BO MHOTrOM OIpENenuiIn HayYHYIO
napajurMy HEMEIKOW IOPUCHPYICHUUNA TOYTH
Ha I1eJI0€ CTOJIETHE BIIEPE.

Cnenyer cuutarb, uto «Kypc coBpemeH-
Horo puMmckoro npasa» ®.K. CaBuHbu — nepBbIit
CHUCTEMAaTUYEeCKA W3J0KEHHBIM TPYyJ MaHJICKT-
HOM Hayku. B maHHOM Kypce ydeHslit pa3palarbi-
BaJl JJOTMaTHKy COBPEMEHHOI'O YaCTHOIO IpaBa.
OH cuuTall, 4YTO IOPUCTY HEOOXOTUMO JBOSKOE
MOHUMAaHWE: NCTOPUYECKOE, YTOOBI YEeTKO TOHU-
MaTh cBoeoOpa3ue Kax10i SMOXH U KaXKI0H mpa-
BOBOW (JOPMBI, U CHUCTEMAaTHYECKOE, YTOOBI BH-
JIeTh KaXJl0€ IMOHSATHUE U KaXJ0€ IMOJOKEHUE B
KUBOU CBSI3M M B3aMMOJCHCTBUU C LEJIbIM, T.C.
B OTHOLIECHUH, KOTOPOE SBIIAETCS €IUHCTBEHHO
BEPHBIM U €CTECTBEHHBIMY [1].

Cpenu y4eHbIX-TaHJIeKTUCTOB, OKa3aBIINX
BIIMSIHUE Ha IOPUJIMYECKYIO HAYKy M 3aKOHOJa-
TEIbCTBO, IMUPOKO U3BECTHHI paboTel Kapmia
Anonsda pon Banreposa («YueOnuk Ilanmek-
ToB», 1839T1), bepuxapma HMozeda XybOepra
Bunnmeiina («Y4eOHUK MaHACKTHOTO IIpaBay,
1862—-1870 rr.), I'enpuxa [lepuOypra («Ilangex-
ThI», 1884—1887 rT.) 1 Op.

Coserckasi, U Oenopycckas OpuUAHYECKas
MBICIIb B CHUCTEME TIpPa)IaHCKOIO 3aKOHOJa-

TEJIbCTBA UCIIBITANIa He cebe OONbIoe BIUSHUE
HEMELKON MaHIEeKTUCTUKU. Tak, Mo WHULMATHU-
Be M. CnepaHckoro, 4yTto0Obl COBEpIUICHCTBOBAThH
IOPUIMYECKUE 3HAHUS, HECKOJIbKO TpyMN MO-
noAblX y4yeHbix Obumu ormpasieHsl k @D .K. Ca-
BuHbH. Cpenu Hux @.H. Opnarckuii, U1.A. Kpbl-
noB, OJIL. Meiiep, A.Il. Kynuusi, A.A. ®eno-
toB-UexoBckuii, A.U. Kpanuxdenpn u apyrue.
BepHyBIIMCh Ha POAMHY, MOJIOJbIE YYEHBIE B
MOCJIEAYIOIIEM CTaHOBWJIHCH Mpodeccopamu B
POCCUHCKHUX YHUBEPCUTETAX.

Janee nocnenoarenu ®.K. CaBuHbpu Tax-
K€ TpomoJDKaid paboTy MO CUCTeMaTH3alluy,
VIIOPSJIOUCHHUIO B pa3pad0TKe aOCTPAKTHBIX TIO-
HATUA HAa OCHOBE PHUMCKHX HCTOYHUKOB. «Tak,
U3 UCTOPUYECKOM MIKOJBI MpaBa poaWIach MaH-
JIEKTHasl HayKa, KOTOpas 3aHUMaJlaCh MCKIIOYU-
TeJIbHO CHCTEMaTHU3alMueld W JOrMaTH4eckoil 00-
paboTKOM HOPMATHBHOIO Marepuaja PUMCKOTO
npasa» [2, c. 217].

[TocTpoeHHasi Ha WCHOJB30BAHUU Havall
PUMCKOT0 4acTHOTO MpaBa, KOAU(DUKALUS Tpa-
JAHCKOTO 3aKoHojarenabcTBa [epmaHum crajna
CBOETO pojJia «MOJIEIbIO» ISl TIPOEKTa POCCHUIC-
KOTO TPaKJAHCKOTO YJIOXKEHHUS, K COXKaJCHHIO,
TaK ¥ HE MPUHATOrO B KauecTBe 3akoHa 10 Ok-
Ts0pbckoit peomtoruu 1917 1. [3, c. 345]. Tem
HE MEHEee, MHOTHE 3aKOHO/ATENIbHbIE DPELICHHUS,
OCHOBaHHBIE Ha J3TUX IMOJIXOJaX, OBLIM 3aTeM
3aKpeIUIeHbl B POCCUUCKHUX TPaKIAaHCKUX KOACK-
cax 1922, 1964 u 1994 rr.

BaxxHo OTMETHTh, OCHOBHYIO 3aCyTy MaH-
JEKTUCTOB, 3aKJIIOYAIONIasicsi B CO3JaHUM YHU-
KaJbHOTO MEXaHW3Ma TOYHBIX CHCTEMOOOpa3yro-
mux noHsaTuil [4, c. 3]. JaHHbI MexaHU3M yc-
TMIEIIHO HMCIIOJIb30Bajcs mpu paszpaborke [epman-
CKOT'0 Ipak/1IaHCKOTO yinoxxkeHust 1896 .

N3 Hux ObuIM BBIBEJCHBI OOIIWE TPUHIIH-
bl 1IpaBa, OblJIa TOCTPOCHA YHOPSAOUYEHHAs! CH-
crema. [lannekrucrtamm Ha ocHOBE TeKCTOB [lu-
rect ObUTH C(HOPMYIHPOBAHBI, HATIPUMEP, TaKUE
MOHATHUSA, KaK: CHENIKA, EIHUKT, 00s3aTeIbCTBEH-
HOE TIPaBO, JIOTOBOP, MPAaBO COOCTBEHHOCTH, BEIIl-
HOe TpaBo. MMEHHO MaHIEKTUCTHKA TNpUBEa
rpaxJaHCKOe TMpaBO B COBpeMeHHBIM Bui. Ilo-
TOMY CBOUM MOIJMHHBIM MPEIIIeCTBEHHUKOM
OTEUYECTBEHHOE IPAXKAAHCKOE MPABO JIOJIKHO CUU-
TaTh UMEHHO TMaHJIEKTHOE TIpaBo [5, ¢. 278].

MHorue mnoJoXKeHUsT PUMCKOTO YaCTHOTO
npaBa 00 MMYIECTBEHHOW OTBETCTBEHHOCTHU [0
CUX TIOp OCTAlOTCSl CBOET0 POJAa «KpPaeyroybHbI-
MU KaMHSIMI» UHCTUTYTa TPakIaHCKO-IIPABOBOM
OTBETCTBEHHOCTH. Peub uner o BuHe (culpa) kak
YCJIOBHM OTBETCTBEHHOCTH M €€ (opmax, 00 oc-
HOBAHMAX JJIS OCBOOOXKIEHHUS OT OTBETCTBEH-
HOCTH (CIy4ail — casus 1 HeNpeoAoIuMas cujia —
vis maior) u 0 ee colepkaHuu (MOHATUU U BU-
nax yOwiTkoB). bomee Toro, poccuiickoe rpax-
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JTAHCKOE 3aKOHOJATEIbCTBO, CIEAYS PHUMCKUM
TpaJuLUsM, A0 CUX IOpP TOBOPHUT JIMIIL 00 OT-
BETCTBEHHOCTH 3a HapylIeHHE 00s3aTelbCTB U
HE 3HaeT oOLIel KaTeropun OTBETCTBEHHOCTH 3a
HapyIlIeHHE TPaKJaHCKUX IMPaB.

Hcxons W3 BCero BBIMICTIEPEUUCICHHOTO,
BaXHO OTMETUTh, YTO 3HAUEHUE NaHJEKTHOTO
npasa Beqruko. OHO OKa3ayo BIMSHUE Ha CTaHOB-
JICHHE YaCcTHOrO IMpaBa MHOTUX TOCYIapcTB, B
ToM uncie u Pecnyonuku bemapyce. B Pume u
I'epmanuu Ol cPOpPMYTUPOBAHBI OCHOBHBIE
MOHSTHSA, KaTErOpUu TPa)KAAHCKOTO MpaBa. ITo
MOJYEPKHUBAET HEOOXOAMMOCTh HM3yYEHHUsS IMaH-
JIEKTHOW HAyKd W PHUMCKOTO YacTHOTO TIIpaBa,
9YTOOBI OBITH XOPOIIMM CHEIHAJIMUCTOM B oOJac-
TH TPAKJIAHCKOTO TIpaBa.
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AKTYAJIBHBIE ITPOBJIEMBbBI
OIIPEAEJIEHUS ITPEAMETA
JIMOEH3MOHHOTI'O JOI'OBOPA

C.C. Jloces

Hayuonanonolii yenmp 3axonooamenscmea u
npasoewvix ucciedosanuii Pecnyonuxu benapyce
2. Munck, Pecnyonuxa benapyco

HGCMOTPH Ha TO, 4TO JIMIICH3UOHHBIA J10-
TOBOp AaBHO U3BCCTCH OTEUECTBCHHOM HpaBOBOI;‘I
CUCTEMCE, KIITOYEBLIC BOITPOCHI €TO HpaBOBOﬁ Ipu-
poabl 40 CUX ITOP BBI3bIBAKOT CIIOPHI. HpI/I 9TOM,
KaK IMpeacTaBId€TCsaA, OCHOBHBLIM BOIIPOCOM, HE
IMOJIYYMBUIMM OAHO3HAYHOI'O0 PCUHICHHA B ITPABO-
BOI JOKTPHUHE W B 3aKOHOAATCJILCTBEC, SABJISACTCA
BOIIPOC 0 npedmeme JIUUECH3UOHHO20 0020601)61.
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[IpoucxoxaeHue TepMHUHA <JTULEH3US» OT
naTuHCKoro licentia, o3HauaroIero cBOOOy, pa-
BO WJIM pa3pellieHue, ajJ0 OCHOBAaHHUE MHOIUM
MCCJIEZIOBATEIISIM pacCMaTPUBATh JTUIICH3UOHHBIH
JIOTOBOP € TO3ULMUHU TOT0, YTO B €r0 OCHOBE Jie-
JKUT OIpe/ieSIieHHOe paspelieHue. Takoil 1moaxon
Ha TPOTSHKEHUH JTUTEILHOTO MEpHo/ia BPEMEHH
TOCIIOJICTBOBAJI KaK B OTEYECTBEHHOM, TaK U B
3apyOexHOi NoKkTpuHe. B pycckoil mopeBosiro-
IIMOHHON LMBUJIIMCTHUKE MpeodiIaiaroimM ObLIo
MHeHHe A.A. [luneHko, KOTOPBIA OIpeaess
CYTb JIUIICH3UH KaK CHATHE C TPETHHUX JIUI] JIe¥kKa-
LIEr0 Ha HUX 3alpera HCIONb30BaHUS 3alarTeH-
TOBaHHOTO M300peTeHus. Pa3BuBas cBOIO HIEHO,
A.A. TluneHko HEM30€KHO MPUXOIWI K BBIBOILY
0 TOM, YTO HE3aBUCHMO OT BHJA 3aKJIHOYAEMOI0
JOTOBOpa (MCKJIFOUMTENIbHAS WM HEUCKIIIOYU-
TelbHAs JIMIEH3Ms) MpPEcleoBaTh HAPYIIUTENSA
MaTeHTa MOXKET TOJILKO CaM MaTeHTO00aaaTeb
[1, c. 450—-452]. B mocnenyroiiemM 3Ta MO3UIUS
MOJTyYMJIa MOJACPKKY B pabOTax COBETCKUX Ipa-
BOBE/IOB.

Berpeuaercst Takoi oAXo U B COBPEMEH-
Hoil tuteparype. Tak, no muenuto JI.H. Xacumo-
BOM, CYLIECTBO JAOIOBOPOB JIMLIEH3MOHHOIO THUIIA
«BBIPAXKAETCS B NPEIOCTABICHUH pPa3pELICHUS
KOHTpareHTy Ha MCIOJb30BaHHE B €r0 AESTElb-
HOCTH OIIPEACIICHHOIO HCKJIIOUYUTENBHOIO Ipa-
Ba» [2,c. 10]; yTBepkmas, 4TO CYThbIO JIHUIICH-
3UOHHOI'O JIOTOBOpa SIBJSIETCS NPENOCTaBIECHUE
pa3pelieHusi Ha MCIOJIb30BaHHUE ONpPEEICHHO-
r0 MCKJIIOYUTENBHOTO TpaBa, JaHHBIA aBTOp OT-
HOCHUT JIMIIEH3UOHHBIM JOTOBOP K JIOTOBOpaM
«JTMUEH3UOHHON (pa3peluTeNbHON) TPUPOAB)
[2, c. 60]. Hambonee cuctemHO mpelcTaBlICHUE
0 CyTH JMLEH3UMOHHOIO JO0rOBOpa, BbIpa)karo-
uieiicsi B IpeJOCTaBICHUN pa3pelleHus], Ha Hall
B3IV, MpeacTaBieHo B aucceprauuu Al Hu-
KUTUHOM, KOTOpask MPUXOAUT K BBIBOJY O TOM,
YTO «... MPaBO JIFOOOTO JIMIEH3UATa SIBISIETCS
00513aTeIbCTBEHHBIM U CBOJIUTCS K BO3MOMKHOC-
TH TpeOOoBaTh CO CTOPOHBI JIMIIEH3UAPA BO3IEP-
JKaHUs OT OCYIIECTBJICHHUS UM 3ampera (a B Ciy-
4yae ¢ UCKJIIOUUTEIbHOM JTUUEH3HEeH — Takke OT
BBIJIaYW WHBIX JIMIICH3UH). B oTiInune oT A0roBo-
pa OTUYKICHHSI HCKIIOUUTEIBHOTO IpaBa, IJe
MPOUCXOAUT €ro Mepexoll, MpH 3aKIIOUYECHUU JTU-
LIEH3MOHHOTO JIOTOBOPA UMEET MECTO JIHIIbL 00-
pEMEHEeHHE MCKIIOYUTENILHOTO TpaBa JIMIIECH-
3uapa 00s3aTeIbCTBEHHBIM IPaBOM JIUICH3HUA-
Ta» [3, c. 14-15].

MO>XHO TOBOPHUTB O TOM, YTO B HayKe Tpax-
JTAHCKOT'O IpaBa JI0CTaTOYHO JaBHO CYILECTBYET
TEOpUsi, COIVIACHO KOTOPOM CYLIECTBOM JIMLIEH-
3UOHHOTO JOTOBOpa SIBJISIETCS pa3pelleHue Cco
CTOpOHBI mpaBoobnanatrens. IlocnencTBueMm Ta-
KOTO MOHMMAaHHUS JUIIEH3MOHHOTO JIOTOBOpA SIB-
JSeTCsl HEeNpHU3HaHHWE JIMIIeH3MaTa B KayecTBE




nuIa, 00JaaroIIero UCKIIOYUTEIbHBIM MIPaBOM,
YTO, B CBOIO OY€pElb, HE MO3BOJISIET paccMarpu-
BaThb €ro B KaueCTBE CyOBbEKTa, yNpaBOMOYECH-
HOTO OCYIIECTBIISATH 3ALIUTY HCKIIOUUTEILHOTO
MpaBa Ha COOTBETCTBYIOUIMH OOBEKT MHTEIICK-
TyaJbHOW COOCTBEHHOCTH.

AnbTepHAaTUBHAsT TOYKA 3pPEHUS COCTOUT
B TOM, YTO JIMLUEH3UOHHBII JOrOBOP IMOHHUMAaET-
Ci Kak IpeloCTaBJICHUE IpaBa HCIIOJIb30BaHUS
00bEeKTa HWHTEIJICKTYalbHOH COOCTBEHHOCTH.
HawnbGornee yeTko 3Ta MbICIH ObLTa CHOPMYITUPO-
BaHa B pabOTe M3BECTHOTO HEMEILKOTO MpaBOBe-
na I ltymnda: ecnu B mpomuioM mpeaocTaB-
JICHHE JMILIEH3UH COOCTBEHHHKOM IAaTeHTa pac-
CMaTpHUBaJIOCh B KaU€CTBE €ro OTKa3a OT 3alpe-
Ta JUIEH3UaTy HUCIO0JIb30BaTh 3allaTeHTOBAHHOE
M300peTeHwHe, TO B HOBEHIIICH JTOKTpUHE U CyIe0-
HOM IpaKTHUKE BBICKA3bIBAETCS IPYro€ MHEHUE,
B COOTBETCTBHUM C KOTOPbIM IPEIOCTaBICHUE
HCKIIFOUYUTEIBHOW WJIM HEUCKIFOUUTENIbHON JIU-
LIEH3UM O3HAuaeT MPEJOCTaBICHUE JHIICH3Ua-
Ty MO3UTHUBHOI'O IPaBa UCIOJb30BAHMSI MAaTEHTA
[4, c. 30]. Tlo muenuro I Ultymnda, «... ecnu
paccMaTpuBarh JIMLEH3UIO TOJBKO KaK OTKa3 Ia-
TEeHTOOOIa1aTesNsi OT CBOEro IpaBa, TO CYIIECTBO
JAHHOTO O00s3aTeNbCTBA JIOJKHO 3aKII0YaThCs
B O€3[eiCTBUM; €CIM paccMaTpuBaTh JIMLEH3UIO
KaK Iepefayy JULEH3UapOM JIULEH3UaTy MO3HU-
THUBHOTO TpaBa, TO CO CTOPOHBI JUIEH3Uapa Oy-
JIeT HEeJIOCTAaTOYHO BO3ACPKUBATHCSA OT MeEp, Ha-
MpaBJICHHBbIX Ha IPECEUECHUE HCIIOJIb30BAHUS
0o0beKTa JUIEH3UH, a JIUIEH3Uuap JOJDKEH cle-
JIaThb BCE BO3MOXKHOE, YTOOBI 00€CICUMTH JIM-
LIEH3MaTy BO3MOYKHOCTh TaKOIO HCIIOJIb30BaHUS
[4, c.30-31]. Takoil noaxon HpeaCTaBIsETCS
MPEANOYTUTENbHBIM €Ill€ U MOTOMY, YTO OIlpe-
JIeJIeHUE JIMLEH3UOHHOIO JIOTOBOpa Kak Mpeo-
CTaBJICHUsI JIMLIEH3UATy HMCKJIIOYUTENIbHOIO Ipa-
Ba B TOJHOM HJIM OrPaHUYEHHOM OOBeME Ha
ONpEJEICHHbIH CPOK IO3BOJIIET TEOPETHUECKHU
000oCcHOBaTh MpaBo oOMagaTenss HCKIIOYUTEIb-
HOM JIMLUEH3UM 3allMILATh IOJYyYEHHOE HCKIIIO-
YUTEIHHOE MPaBO B OTHOIIEHUU TPETHUX JIMII.
I HItymng yka3bIBaeT Ha TO, YTO «... UCKIIOYH-
TeJIbHas JINLEH3MUS JaeT JMLEH3UaTy MOHOIIOJb-
HOE IMO3UTHUBHOE I[PAaBOMOYUE MCIOJIb30BaTh B
COOTBETCTBYIOIIEM 00BbEMe MpPeIOoCTaBICHHOE
€My OJHOMY IIpaBO Ha OINPEIEJICHHBIX pPbIHKAaX.
WckmounTenbHas TULEH3USI MOKET OCTaBUTh JIU-
LeH3Uapy JIMiib (popMaabHOE MPaBO Ha IATEHT,
a BCE BBITEKAIOIIUME W3 OOJIAJJaHHsI MATeHTOM
[paBa HCIIOJIb30BaHUS MEPEXOJAT K JIMIEH3Ua-
Ty» [4, c. 47].

B coBpeMeHHOI NpaBOBOW JOKTPHHE MOCT-
COBETCKHMX TOCYJapCTB TaKO€ IOHHUMAHHE CYTH
JUIEH3UOHHOTO JIOTOBOPA CTAHOBUTCS TMPeo0-
nagaromuM. Kareropuyecku oTpuiiasi MHEHUE O
TOM, YTO CYTbIO JIMLIEH3UOHHOIO JOTOBOpa SB-

JIIeTCs pa3pelleHre, COBPEMEHHBIN pOCCUCKUi
uccienonaress E.II. Kaauandesa, orMedaeT, 4To
MOCJIeIHeE TPE/IoiaracT BEIPAXKEHNUE BOJH JTUIITh
OJTHOW CTOPOHBI MPABOOTHOIIEHHUS — MPaBOOOIa-
narenst. «OTOXIAeCTBICHUE JIMIIEH3UU U pas3pe-
IIEHUSI 03HAYAJIO ObI, ...4TO JIMIICH3US SIBISICTCS
OJHOCTOPOHHEN cAenkol. ... OQHaKo Takoe pe-
IIEHUE MPOTUBOPEUUT JIETAILHOMY OIpeaese-
HUIO JIUIEH3UH ..., B COOTBETCTBUU C KOTOPHIM
JUIEH3Us sBIsIeTCsl AoroBopom» [5, c. 18]. Uc-
XOJISl M3 aHAJIM3a HOPM JICUCTBYIOIIETO 3aKOHO 1A~
TenbcTBa, E.I1. Kanunndesa memaet BEIBOI O TOM,
YTO JIMIIEH3MOHHBIN JIOTOBOP MPEAroiaraet mpe-
JIOCTABJICHUE TpaBa KMCIOJIL30BaHUS pPe3yJIbTaTa
MHTEIJICKTYaIbHON JESITeTbHOCTH WU CPEICTBA
uHauBUyanuzauny 5, c. 18—19]. Ilpu stom
E.I1. KanuanueBa 0co00 MOTYCPKUBAET, YTO IO
JIUIEH3UOHHOMY JIOTOBOPY MPEIOCTABISETCS TI0-
3UTUBHOE MPABO MCITOJIb30BAHUS 00BEKTa UHTEI-
JIEKTyaIbHON COOCTBEHHOCTH.

O06001I1ast MpUBEIEHHBIC BHIIIE TOYKU 3pe-
HUS TPABOBEJOB, PAacCMATPUBAIOIINX JIMIICH3U-
OHHBIN JIOTOBOP KakK CPEICTBO TPEAOCTABICHHS
JUIEH3WATy WCKIIOYUTEILHOTO TIpaBa, MOXHO
clenaTh BBIBOA O TOM, YTO 3TOT MOJXOJ Mpe.-
CTaBIISIETCS HEMPOTHBOPEUYMBBIM, M, KaK CIeJl-
ctBHe, Ooniee 00ocHOBaHHBIM. [Ipu aTOM cnenyer
OTMETHUTh, YTO B 3aKOHOHATeNbCTBE PecmyOnuku
benapych B Hacrosiee BpemMs HET eIMHOOOpa3-
HOTO TIOJXOJIa B PEIICHWH BOIMPOCa O TOM, YTO
SIBIISIETCS CYTHIO JIMIIEH3MOHHOTO JIOTOBOPA — pas3-
pelieHre WU COIJIallleHHe O MPeI0CTaBICHUN
npaBa; cT. 985 'K ompenenser TUIIEH3UOHHBIN
JIOTOBOP Kak JIOTOBOpP, IO KOTOPOMY CTOPOHA,
obnagaromas MCKIIOYMTEILHBIM TPaBOM  Ha
WCIIOJIb30BAHUE pE3YJIbTaTa HHTEJUICKTYalbHOM
JIeATeTLbHOCTH WM Ha CPEACTBA WHJUBH]IyaJIH-
3anuu (JIMIEH3Wap), MpeJoCTaBIsIeT IPYroi CTo-
pOHE (JMICH3WATy) pa3pelieHne HCIOIb30BaTh
COOTBETCTBYIOIIMIA OOBEKT HWHTEIUICKTYaIbHOM
COOCTBEHHOCTH, B CBSI3U C Y€M JaHHasg HoOpMa
TpebyeT mepecMoTpa.
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PACTOPXKEHUE BPAKA B OPTAHAX,
PETUCTPUPYIOILIUX AKTbI
I'PA’KJAHCKOI'O COCTOSIHUSA, KAK
®OPMA 3ALIIUTLI ITPAB CYIIPYT'OB

AM. JIykymo

BUHII — Yuuseepcumem npasa u coyuaibHo-
ungopmayuonnvix mexunonozui, Ipoonenckuii
dunuan

2. I'poono, Pecnyonuxa benapyco

CeMmbsi, Kak COIlMAIbHBIA HHCTUTYT, BECbMa
Ba)KEH Ul TocyaapcTBa. MIMEHHO ceMbs sIBIIsET-
cs1 6a30Boif siueiikoit oOmecTBa. bpak BeicTymaer
B KaueCTBE Ba)XKHEHIIEro FOPUANYECKOro (hakra,
KOTOPBIIl MOpOXKJIaeT psl MpaB M 00s3aHHOCTEH
MEX]Y CyINpyramy, a ero NpekparieHue MpUuBo-
JUT K CYLIECTBEHHBIM IOCJIEJCTBUSAM KaK HUMY-
IIECTBEHHOI0, TaK W JINYHOTO HEUMYIIECTBEH-
HOTO XapakTepa.

CoBpemeHHOe Oenopycckoe cemeitHoe 3a-
KOHOJIATEJIbCTBO TPaBO Ha PACTOp)KEHHE Opaka
OTHOCUT K KaTeropuu CyOBEKTHBHBIX IIPaB CyII-
pyroB (3To Mepa J03BOJIEHHOTO (MJIM JIOMYyCTHU-
Moro) noBejeHus juna). OQHUM U3 BapHAHTOB
peanu3alyy 3Toro Mpasa ABJSETCS pacTOPKEHUE
Opaka B opraHax, peruCTPUPYIOIIUX aKThl IPax-
naHckoro coctosHus. B cr. 35" Komekca Pec-
nyomuku benapyce o Opake u cembe (nanee —
KobC) onpenesneH anropuTM MOBEAEHUs CYIpy-
T'OB, €CJIM OHU PEIIMIN PaCTOPTHYTh Opak TaKUM
obpa3zom [1]. OGmire mpaBuiia CleayONue:

—3TO JOJDKHO OBbITH 00OIOZHOE pelieHHe
CYIIPyroB (B3aMMHOE€ COIVIACHE Ha PACTOPKEHHE
Opaxka);

— OTCYTCTBME COBMECTHBIX HECOBEpILECH-
HOJIETHUX JeTeil Ha MOMEHT I0/1auy 3asiBJICHUS;

— OTCYTCTBME€ MMYIIECTBEHHBIX CIOPOB
MEXJIy CyNpyraMd Ha MOMEHT IIOflaud 3asBlie-
Hus. [IpuyeM MMEHHO Ha HUX JIEXKHUT Opems J0-
Ka3bIBaHUS JIBYX MOCJIEAHUX (DAKTOB.

Crnenyer uMeTh B BHUIY, 4TO €ClU B Oymy-
IeM yKe y OBIBIIMX CYIIPYTOB BO3HUKHET CIIOp
00 uMyliecTBe, TO IpPHUMEHSETCS TPEeXJIETHUH
CPOK HCKOBOW JTaBHOCTH JIsi OOpalleHus: B CY.
Y. 6 cr. 24 KobC npussA3biBaeT HA4aJI0 HUCUUC-
JICHHsl 3TOTO CPOKa KO JHIO, KOIZIa MCTell y3Hal
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(umu moypKeH ObLT y3HaTh) O TOM, YTO €ro Ipa-
Ba HapyIlICHbI, BHE 3aBUCUMOCTH OT TOTO, KOTJa
Opak ObLT pacTopruyT [1].

Cynpyru moparoT COBMECTHOE 3asiBJICHUE
MO0 MECTY JKUTEJbCTBA WM MECTY IMpeObIBaHUS
CYNpYroB WJIM OIHOTO M3 HHMX. B ciyudae, eciu
OJIMH U3 CYNPYTOB XOUeT BEPHYTh CBOIO J100pay-
HYHI0 (GaMuiInio, 00 3TOM 00s3aTeIbHO yKa3bIBa-
ercs B 3asBieHnn (4.2 cr. 224° KobC). Opran,
PETUCTPHUPYIOIIUN aKThl TPAKJAHCKOTO COCTOSI-
HUSl, 00s3aH MPH MPHEME 3asBICHUS Pa3bsICHUTD
CyIpyramM HOPMBbI JIEHCTBYIOLIETO 3aKOHOAATEIh-
CTBa NMPUMEHUTENILHO K YCIIOBHUSIM PAaCTOPKEHHS
Opaka, a TaKke UX MPaBo MONPoOOBATh yperyau-
poBaTh KOH(IMKT ¢ TOMOILIBIO Meauaropa. Me-
JIMAaToOp Kak TPEThe He3aBUCHUMOE JIMIIO, BOZMOXK-
HO, TIOMOXET CylpyraMm pa3zo0parbcsi B CUTyalllH
U MPUHATH UHOE, HE CBSI3aHHOE C PacCTOPKEHHEM
Opaka KOMIIPOMHUCCHOE pEIlICHHE.

Eciu omuH 3 CympyroB 1o yBaKUTENb-
HBIM MPUYMHAM HE MOXKET SIBUTHCS B OpraH, pe-
TUCTPUPYIOLINI aKThl TPAsKIAHCKOTO COCTOSHUS,
JUISL TIOIaYd COBMECTHOTO 3asiBICHUS, MOJUINH-
HOCTb €r0 MOJAIMKCH Ha TaKOM 3asBJICHUH JOJKHA
OBITh 3aCBHJIETEIILCTBOBAHA B MOPSIKE, YCTAaHOB-
JICHHOM 3aKOHOAaTesnbcTBOM PecnyOnuku bena-
pycb. Ha naHHBIM MOMEHT HOJAIUCH OTCYTCTBYIO-
IIETO CYIpyra MOXeT ObITh 3aCBH/IETEIbCTBOBAHA
1100 HOTapUycoM, JIMOO JAOIKHOCTHBIM JIUIIOM,
KOTOPOMY B COOTBETCTBHU C 3aKOHOJATEIIbHBIMH
aktamu Pecnybnuku benapych mpemocraBieHo
MIPaBO COBEPIIATh HOTApUAIbHbIC AEHCTBUS.

[Ipu monmaue 3asBIEHHUS O PACTOPKEHUU
Opaka yrjaauyuBaeTcsi rocydapCTBEHHAs! MOILINHA
(ceromHst — 3T0 YeThIpe 6a30BbIC BEIUYUHBI).

bpak cunraercs mnpekpaimeHHbIM CO JIHS
perucTpainuu pacropxkenus Opaka. B coorBerct-
Bun ¢ 4.3 ct. 35" KoBC, «pacrop:kenue Opaka
MIPOU3BOIUTCS OPTaHOM, PETUCTPUPYIOIIUM AKThI
TPaXXAAHCKOTO COCTOSIHUS, B COIVIACOBAHHBIN C
CyHpyramH CpoK, HO HE paHee 4eM uYepe3 MecCsI]
U HE MO3JIHEE YeM Yepe3 JBa Mecsila co AHs IMo-
a4l COBMECTHOTO 3asiBICHUSI O PACTOPKEHUU
Opaka» [1]. Eciu oguH U3 cynpyroB HE MOXKET
SBUTbCS B Ha3HAYEHHOE BPEMs B OpraH, peruct-
PUPYIOMINIA aKThl TPAXKIAHCKOTO COCTOSIHUS, JIJIS
pEerucTpaluu pacTopeHus Opaka, TO OH JOJI-
JKeH MOJaTh 3asBJICHHE, B KOTOPOM OH BBIPAXKAET
corlacue Ha pacTOp>KeHUHU Opaka B €ro OTCYTCT-
Bue. B 3TOM ciyyae Takxke NOJIMHHOCTb €ro MoI-
MUCH B 3asBJICHUU JIOJKHA OBITh HOTApHAIBHO
3acBuzeTenbeTBoBaHa. [locne perucrpauuu pac-
TOpKEeHHUs Opaka B JOKYMEHTBI, YIOCTOBEPSIO-
M€ JTUYHOCTb, BHOCUTCSI COOTBETCTBYIOIAS OT-
METKa O PETUCTPAIlMU pacCTOPKEeHUs Opaka.

OrnpenesieHHbIN UHTEPEC BBI3BIBAET BOIPOC
0 COXpPAHEHUU WJIM W3MEHEHUHU (aMIINU OJHUM
U3 CYNpYroB MpH PACTOPKEHUH Opaka TaKUM




croco6oM. OOBIYHO TaKOE pelIeHHe MPUHUMAET
JKEHILMHA, TaK KaK TPaJWIMOHHO TMpPH 3aKI0ue-
HUU Opaka UMEHHO OHA pelIaeT BOIPOC O CMEHE
dbammwmuu. Ecnu sxkeHIMHA 3axo4eT Mocie pac-
TOpKEeHUs Opaka HOCUTH (aMUIINIO yKe ObIBILIE-
ro Cympyra, MOXET JIM MY)KYMHA BO3PaXKaTb
MPOTUB TAKOTO PEIICHUS U UMEET JIU 3TO BO3pa-
JKEHHE KaKUe-TO HOPUIUYECKHE TOCIEeICTBUS?
HamnpammvBaeTcs oqHO3HAUYHBIN OTBET — 3TO JIMY-
HO€ HEHMYILECTBEHHOE MPABO >KEHIIUHBI, 103TO-
My TOCYIapCTBO HUKOMM OOpa3oM HE BMEIIUBa-
€TCsl B OTU OTHOILIEHHUS U HHUKAKUE 3ampeThl He
HUMEIOT FOPUINYECKON CUIIBI.

Takyt0o aAMHHHUCTPATUBHYIO MPOLELYPY
pacTtopkeHusi Opaka B OpraHax, perucTpupyro-
HIMX aKThl TPAKJAHCKOTO COCTOSIHUS, 10 Halle-
My MHEHHIO, MOKHO paccMaTpuBaTh Kak OJIHY
u3 (opM 3aIUTHI IPaB CyNpyroB. MoxHO BbIje-
JUTh, B JAHHOM KOHTEKCTE, HECKOJIbKO MOMEH-
TOB. Bo-mepBbIX, Takod MoAX0J] OeI0pyCcCKOro
3aKOHOJAATENS €IIe pa3 MOAYEPKUBACT MPUHIIHI
JI0OOpPOBOJILHOCTH KaK 3aKJII0oYeHHs Opaka, Tak u
€ro pactopskeHusi. Bo-BTOphIX, 3amuimias mpasa
CYIIPYTOB, TOCYIapCTBO B MMIIEPATUBHOI (op-
Me OMpeeNsieT YCIOBHUS PacTOp:KeHUsi Opaka B
OpraHax, perucTpUpyIOUIMX aKThl TPaskJaHCKO-
ro cocrostuus. OTCyTCTBHE XOTA OBl OHOTO W3
HUX SIBJISIETCS. OCHOBAHUEM JJIsi OOpallleHUs yxkKe
B Cy[ C UCKOBBIM 3asIBIEHHEM O PaCTOPKECHHUH
Opaka. B-TpeTbHX, OpraHbl, perucTpUpyrIINe
aKThl TPAKIAHCKOTO COCTOSIHHSI, HE BBISCHSIOT
MPUYUH TPUHITUSA CYNPYraMU TaKOTO PELICHHS,
TaK Kak A3TO YacTHOE JEJ0 CaMUX CYIpPYIOB.
[maBHOE B 3THX MPABOOTHOLIEHUSIX — 3TO COOIIO-
neHue (opManTbHON MPOLEAYPHl PaCTOPKEHUS
Opaka. B-ueTBepThIX, pacTop:keHHe Opaka B CPOK
«HE paHee 4YeM 4Yepe3 MEcCSI] U He MO3JHee YeM
yepes JIBa Mecslla» — 3TO He UYTO MHOE, KaK CPOK
JUTSE IpPUMUpPEHHsI CyTipyroB. OH, KOHEYHO, MEHb-
1Ie, 4eM B Cy/1IeOHOM HOpsAKe, HO, KaK MpeacTaB-
JSeTCs, pa3 Cynpyrd Mo 0OOIOIHOMY COTJIACHIO
UAYT MOJIaBaTh 3asBJICHHE O PACTOPKEHUHU Opaka
B OpraHbl, PETUCTPUPYIONINE AKThl TPasKIaHCKO-
IO COCTOSIHMSI, TO Ja)Ke TaKOH KOPOTKUH CpOK, B
HEKOTOPBIX CIy4asiX, MO3BOJUT «OAYMAaTbCs» H
OTKa3aTbCsi OT pacTopskeHus Opaka. B-maThix,
pactopkeHue Opaka B JaHHOM Cllydae O4YeHb
pocTas Mporeaypa U He TpedyeT oOpalieHus 3a
KOHCYJIbTallMEeH O MpoLeAype, HanpuMep, K aJiBo-
katam. OOpa3zerr 3asBlIeHUs BCEraa MOXKHO HAUTH
B OpraHax, perucTpUpPYyIOMIMX aKThl TI'pakIaHC-
KOTO COCTOSIHHSL.

[To Hamremy MHEHHIO, pacTopKeHHE Opaka
B OpraHax, perucTpUpPYyIOMIMX aKThl TI'pakIaHC-
KOTO COCTOSIHUS, SIBJISICTCS IIMBUIIM30BAHHBIM
Croco0oM pemuTh BO3HUKIINN KoH(IUKT. Ko-
HEYHO, HE BCErjaa yxke ObIBIIME CYNPYrH MOTYT
COXPaHUTh JPY>KECTBEHHbIE OTHOIICHUS B Oymy-

IIeM, HO OTCYTCTBHE IMPETCH3WH APYr K APYyry
IMO3BOJISIET M30€XKaTh B3aMMHBLIX OOBHUHEHHUH H
YIPEKOB.

Takum oOpaszom, pacropkeHue Opaka B
OpraHax, perucCTpUpPYIOIIMX aKThl TPaKIaHCKO-
IO COCTOSIHUS, KaK OJHa U3 (OpM 3alIUThI IpaB
CYIIPYTOB UMEET MHOTO TMOJIOKUTEIBHBIX MOMEH-
TOB: MHHHUMAJIbHBIA TaKeT JOKYMEHTOB, KOTO-
pBI MIPEIOCTABNISAIOT Cynpyrd (He TpeOyroTcs
JIOTIOJTHUTENIbHBIC CIPABKH, XOAaTaicTBa), mMpoc-
Tas popma 3asBJICHUS, KOPOTKUE CPOKH IS pac-
CMOTPEHHSI BOMPOCA, OTHOCUTEIbHBI MHUHUMYM
pacxomoB (TOJBKO TOCYIAPCTBCHHAS MOILIMHA),
He TpeOyeTcsi BBICTYIUICHHE CTOPOH, HET CBHJIE-
TEIbCKUX TOKa3aHMM, OTCYTCTBYET BapUAHT «IIe-
peHeceHus 3acenaHusy. KoHeuHo, pacTopikeHue
Opaka — ONpEICNICHHBIA «CTPecc» IS CyIpy-
TOB, HO €CJIM Y€ HET BO3MO)KHOCTH COXPaHHUTh
CEMBIO, TO MOXKHO CJIIE€JIaTh 3TO 00jee «CIOKOM-
HBIM» CIIOCOOOM.
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EAMHCTBO U PA3JIMYUE TPEBOBA-
HHUU 3AKOHHOCTHU 1 OBOCHOBAH-
HOCTHU CYAEBHOI'O PEHLIEHUA

M. A. JTaukesuu

BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAYUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

CynebGHoe pelieHHEe B IMPaBOBOM JUTEpa-
Type Ha3bIBAIOT PE3yJIbTAaTOM peain3aluu cyned-
HbBIMU OpraHaMu CBOHX HOJ'IHOMO‘II/II;'I, KOTOpOC
npuoOpeTaeT Culy, paBHO3HAUHYIO 3akoHYy. OT-
JIMYKUEC COCTOUT JIMIIb B KPYTIC JIMI, HAa KOTOPBLIX
pacmpocTpansieTca ux JedcTBue. Tak, 3aKoH
oOpallieH K HEeoNpeAeICHHOMY KPYTy JIMII, & Cy-
neOHOe pelIeHUe — K KOHKPETHOMY KpYTY TpaK-
nan. E.A. HedeareB cuutan, uto cymeOHOE pe-
HIEHHE — 3TO aKT CyAa, KOTOPbIM OH pa3pelaeT
BOMPOC O MPAaBHJIBHOCTH TpeOOBaHUU HCTIA, O
[IPAaBUJILHOCTH YTBEPXKIAEHUSA €ro, O CYIIECTBO-
BaHUU CYOBEKTHBHOTO Tpa<aHCKoro mpasa [1].
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CyneGHoe pelieHHe — 3TO aKT CyaeOHOHM Biac-
TH, B KOTOPOM CYJl OT MMEHHU ToCydapcTBa JaeT
OTBET Ha 3asBJICHHbIE TpeOoBaHUS (YIOBICTBO-
PSET UCK WM KaJlo0y MOJHOCTHIO MO0 YacTHU-
HO) WJIM OTKa3bIBaeT uM. Mcxons U3 MpU3HAKOB
CyneOHOrO pelIeHuss MOXKHO OXapaKTepu30BaTh
€ro Kak MpaBONPUMEHHUTEIbHBIA aKT, MOCPEICT-
BOM KOTOPOTO TPaKIAHCKOE IENI0 pa3periaeTcs
Mo CyUIecTBy. B cBsi3u ¢ Tem, 4TO 3TO aKT Ipa-
BOIPUMEHEHUS, OH JIOJDKEH OTBEYaTh OMpeesieH-
HBIM KPUTEPUSIM.

K pemenuto cyma 3akoH, Kak MpaBHIIO,
MPEIbIBISAET JIBa OCHOBHBIX TpeOOBaHUS — 3a-
KOHHOCTh M OOOCHOBAHHOCTb, YTO BBITEKAET
U3 TIOJIOKEHUM HOPM, 3aKpEIUIEHHBIX B CT. 297
['paxxmanckoro mporeccyalbHOTO Koaekca Pec-
nyonuku benapycs u ct. 190 Xo3zsiicTBeHHOTO
MpoIreccyanbHoT0 Kojekca Pecnybnuku bena-
pych [2; 3]. CynebHoe perieHue mpu3HaETcs 3a-
KOHHBIM JIMIITb B TOM CJIy4ae, KOT/ia €ro BBIHOCST
B TIOJTHOM COOTBETCTBHUU C HOPMaMHU MaTepuaib-
HOTO TIpaBa, KOTOpPbIE MPUMEHSIOTCA K JTaHHOMY
MPABOOTHOIICHUIO U TPU TOYHOM COOTIOICHUH
TpebOBaHUI TpollecCyaNbHOrO 3akoHa. Tpebo-
BaHHE 0OOCHOBAHHOCTH CYJCOHOTO PEIICHHS 3a-
KJIOYA€eTCs B TOM, YTO CyJ JOJKEH PacCMOTPEThH
BCE 00CTOATENHCTBA JIEJ1a, BXOAAIIUE B MPEIMET
JIOKa3bIBaHUsA, (DAKThI, JieXkKallue B OCHOBE pe-
HIEHHS, JOJDKHBI OBITh TOATBEPXKAEHBI OCTO-
BEPHBIMU U JOCTAaTOYHBIMH JI0Ka3aTelbCTBAMH,
a BBIBOJIBI CyA€OHOTO pElIeHUs JOJKHBI COOT-
BETCTBOBATh yCTAHOBJIEHHBIM (pakTam. OOGOCHO-
BAaHHOCTb PEILEHUS CyJa Hapsay C 3aKOHHOCTBHIO
AT BO3MOXKHOCTH TIOJjaraTh B IIEJIOM O CIpa-
BEVIMBOCTH, TMPaBUWIBHOCTH, OeCHpUCTPacTHOC-
TH CyneOHOro akTa, 4YTO I03BOJIAET TOBOPUTH
HaM O TPAaBUJIBHOCTU MPHUHITOIO MPaBOMOYHBI-
MU CyOBEKTaMU PEIICHHUS.

Ucxons u3 3Toro, HEOOXOAUMO OIPEEIUTh
B3aMMOCBS3b M B3aMMO3aBUCHMOCTbH JaHHBIX
tepmuHoB. K.C. FOnenbcoH yTBepkiaer, 4ro 3a-
KOHHOCTh TPEICTaBIsIeT cO00i Oojee IMHUPOKOe
MOHSATHE, YeM OOOCHOBAaHHOCTb, CCHUIAACh Ha
BO3MOYKHOCTb HapyLIeHHUsS T€X WU UHBIX HOPM
MpaBa, KOTOpbIE B MOCIEAYIONIEM HUKAK HE OymyT
CBSI3aHbI C HEOOOCHOBAaHHOCTBIO pemieHus [4].
OnHako ¢ JaHHBIM YTBEPKICHUEM MBI HE COIvlac-
HBI, TaK KaK U3 HEro BBITEKAET, YTO 0OOCHOBaH-
HOCTb BBICTYNaeT KaK OJHA M3 COCTaBIIAIOIINX
3aKOHHOCTH, OOOCHOBAaHHOCTh KakK Obl MOIJIONIA-
eTcs ero. Ha Hamr B3misi, 3aKOHHOCTh U 000CHO-
BaHHOCTh — OTJIMYHBIE JPYT OT Jpyra TpeboBa-
HUS, HEB3HMpasi Ha BBICOKYIO CTENEHb HMX B3au-
mocBs3u. ITo muenuro M.I. ABarokoBa, 000CHO-
BaHHOCTbh — 3TO COOTBETCTBHUE BBIBOJAOB Cyla 00
00CcTOATENbCTBAX JIeNa JCHCTBUTEIBHBIM B3au-
MOOTHOIIIEHUsIM CTOpoH [5,c. 131]. M.A. I'yp-
BUY TMOHMMaJl OOOCHOBAaHHOCTh KaK YIOCTOBE-
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peHHOe yOeaUTEeIbHBIMU 0Ka3aTeIbCTBAMH CO-
OTBETCTBUE (PAKTHMUECKOTO OCHOBAHHS pelle-
HUSl JIEHCTBUTEILHBIM OOCTOSTENbCTBAM Jiejia
[6, c. 43—88].

[TpuHLIKIT 3aKOHHOCTHU CYI€OHOTO pEIIeHuUs
BBIpaXKaeTcsl B 3allUTEe M BOCCTAHOBJIICHUU Ha-
PYLICHHBIX IpaB, 00ECHeYeHUH HX JalbHeiIe-
rO OCYIIECTBJICHHUSA, a TAK)KE B BOCHHUTATEIHLHOM
BO3/ICHCTBUU Ha JIMII, YYaCTBYIOLIUX B MpOIECcCe
U Ha BCE IpaxkaHCKoe odOuiecTBo B ueiom. Ilpu
BBIHECEHHUH CY/IEOHOTO pEIIeHUs] B TOYHOM COOT-
BETCTBUU C HOPMaMHU MaTepHaJbHOTO U MpOIleC-
CyaJbHOTO IpaBa COMHEHHUH B €ro 3aKOHHOCTH
OBITh HE MOXKET, BMECTE C TEM HeJb3s1 UCKITI0YaTh
BEPOSITHOCTh CyIEeOHBIX OIMIMOOK, Yero He CKa-
*elb 00 000CHOBAaHHOCTH PEIICHUSI.

Kak yka3bIBajloch paHee, 000CHOBaHHOCTb
peleHus MpeanoaaraeT pacCMOTPEHUE U OLIEHKY
CyZIOM 00OCTOSITENbCTB, JIEXKAIIUX B OCHOBE JIOKa-
3arenbCcTB. 110CKONIBKY Cynbsl TaKOM ke YelOBeEK,
Kak M JI000M JOpyroil y4yacTHHMK Mpolecca, He-
CMOTpSl Ha OTCYTCTBHUE 3aWHTEPECOBAHHOCTHU B
UCXOZIe JeNia, HENb3d HUCKIIIYaThb BO3MOXKHOCTD
HEYCMOTPEHHSI B JI0OKa3aTelbCTBaX MPOOENOB H
HETOYHOCTEH, KOTOpble MOTYT BO3HHUKHYTH B yC-
JIOBUSIX HECOOJIONEHUS HOPM MPOIECCYyaIbHO-
IO 3aKOHOAATENbCTBA, (DaTbCU(PUKAIIMN U HHBIX
(akTOpoOB, BIEKYIIUX 32 COOOI MPUHITHE HETpa-
BUJILHOTO, HE3aKOHHOTO PEIICHUSI.

Takum 00pa3om, MOXKHO cCJeNaTh BBIBOJ,
YTO HECMOTPS Ha TECHYIO B3aHMOCBSA3b 3aKOH-
HOCTH M OOOCHOBaHHOCTH, OHU MPEICTABISIOT
co00i1 a0COMIOTHO pa3Hble TEPMHHBI, OTINYAO-
IIKECs 110 COAEP KaHUI0, HO IPECIIEAYIOIINE OIHY
Helb — TPUHATUE MPABWIBHOTO PELIEHHS IO
KOHKPETHOMY TpakIaHCKomy neny. Toibko 06o-
CHOBAHHOE pEIlEHUE Cy/la, B KOTOPOM MpPaBUIIb-
HO U TOJIHO YCTaHOBJIEHBI OOCTOSITENILCTBA JIeTIa,
MPABOOTHOIIEHUSI CTOPOH, MOXET OBITh 3aKOH-
HBIM U TapaHTUPOBAHHO 3AIIUINAThH MpaBa, CBO-
0071bI, 3aKOHHBIE MHTEPECHl TPakJaH U 0OIIeCT-
Ba B IICJIOM.
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2. Munck, Pecnyonuxa benapyco

[Ton marponaxkem ucxozast U3 6€I0PyCCKOro
3aKOHO/IATENIbCTBA TOHUMAETCS PETYIIIPHOE OKa-
3aHHE HYXKIAIOIMIEMYCs TI0 COCTOSTHHIO 370POBbS
COBEpIICHHOJIETHEMY JEEeCIIOCOOHOMY Tpak/a-
HUHY TOMOIIM B OCYIIECTBICHHM €r0 MpaB, UX
3alUTe U UCTIOJTHEHUHU €ro 00S3aHHOCTEH.

[laTpoHax ycTaHaBIMBaeTCs MO MPOCKHOE
takoro rpaxkaanuHa (m. 1 ct. 37 I'paxknmancko-
ro kojekca Pecryonmukm benapycek ot 7 mexa0Ops
1998 1. (manee — I'K) [1].

[TomomHuK (JIUII0, OCYIIECTBIISIONIEE MaT-
POHaX), HA3HAYAETCS OPraHOM OIEKH U TOTeYr-
TEIbCTBA TOJIBKO C COTMIACHs TpaxaaHuHa (1. 2
ct. 37 T'K) [1]. 3akoHOIATENBCTBOM HE TPEAy-
CMOTpEHa BO3MOXKHOCTH COBEPIICHHS JaHHBIMH
opraHaMy JeHCTBUM MO WHULMHUPOBAHUIO YCTa-
HOBJICHUS] TTATPOHAXKA, a TAKXKE CPOK, B TCUCHHE
KOTOPOTO JIOJDKEH OBbITh YCTAHOBIIEH MaTpo-
HaX. YUHUTHIBAs TO, YTO MHOTHUE JIIOJH, KOTOpPbIE

HY)KIAIOTCSI B YCTAQHOBJICHHUHM TMaTpOHa)Xa, MO-
ryT He 001aaarh HEOOXoAUMOW MHGOpMAIUEH O
JAHHOM TPAaBOBOM HMHCTHUTYTE, a TaKXkKe C LEIbI0
CKOpEHILIEro ero yCTaHOBJICHHUs IoJiaraeM Heoo-
xonuMbIM TipenycMoTpeth B 'K ykazaHHble BO3-
MOYKHOCTb U CPOK.

B I'K Pecny6nuku benapyck He ycTaHOB-
JeHbl TpeOOBaHUS K JIMILY, OCYLIECTBISIOIIEMY
naTpoHak. B cBs3u ¢ TeM, YTO MOMEYUTETHCTBO
U TATPOHAX JOCTATOYHO CHJIBHO OTJIUYAIOTCS
(Kpyr nul, B OTHOLIEHWH KOTOPBIX OHHU yCTa-
HABJIMBAIOTCS, OCHOBAHUSI YCTAHOBJICHUS U T.1.),
CUMTaeM HEBO3MOXKHBIM IpUMEHEeHHe CT. 153
Konekca Pecriyonuku benapych o Opake 1 cembe
oT 9 utonst 1999 1. [2]. B cBsi3u ¢ 3TUM, Ha HaIll
B3ms1, B ['K HEOOXOMMO 3aKpenuTh yKa3aHHbBIE
TpeboBaHUs.

VYcraHoBieHrEe aTpoOHaXKa HE BIIEUET Orpa-
HUYEHHUS TpaB JIHMIA, B MHTEPECaX KOTOPOTo OH
YCTaHOBJIEH (Hajiee — MOAOIEYHBIN): OH BIpaBe
CaMOCTOSITENIbHO COBEpUIATh JIIOOBIE CAETKU H
UHbIE HOPUAMYECKH 3HauMMble AeicTBus. Pac-
MOPSKEHHE MMYIIECTBOM, IMPUHAICKAIINUM I10-
JIOTIEYHOMY, OCYILECTBISIETCSI MOMOIIHUKOM Ha
OCHOBaHUHU JOTOBOpa MOPYYEHUS WA JOBEpH-
TEJIBHOTO YTMPABICHUS, 3aKIIOYEHHOTO C TOIO-
neuynbiM. CoBepIeHrne OBITOBBIX M aHAJIOTUYHBIX
UM CJICJIOK, HAIPaBIIEHHBIX Ha COJAEp)KaHUE H
YIOBJIETBOPEHHE OBITOBBIX MOTPEOHOCTEH MOI0-
MIEYHOTO, OCYUIECTBIIIETCS €r0 IOMOIIHUKOM C
conmacust mopomneuroro (1. 3 ct. 37 I'K) [1].

[TaTrpoHasxk MOXeT OBbITb 0e3BO3ME3THBIM
1 BO3ME3IHBIM. BO3Me3THbIN XapakTep OTHOIIIE-
HUN MEXIy MOMOIIHUKOM U MNaTpOHUPYEMBIM
TPaXXIAHUHOM MOKET OMHPAThCs TOJIBKO Ha JO-
TOBOPHYIO OCHOBY MEXIy HUMH. BosHarpaxnie-
HUE TOMOIIHUKY MPH 3TOM MOXET BBIPAXKAThCS
KakK B JICHE)KHOH, TaK U B UHOU ¢opme. Brimara
BO3HArPaKI€HUSI MOMOIIHHUKY IPU OTCYTCTBHH
y MaTpOHUPYEMOIO TpakJaHWHA CPEACTB BO3-
MOYKHA CAMHM OPTraHOM OIEKH M MOMEYUTENbCT-
Ba [3,c. 79].

B I'K (m.4 cr.37) [1] npexycMoTpeHO
TOJILKO OJIHO OCHOBAHME MPEKpaIIeHUs MaTpoHa-
’Ka — 10 TPeOOBAHUIO IPaKAAHUHA, HAXOSIIETO-
cs mox marponaxem. [lpu aTom npuunHel, MOOY-
JTUBIIME TaKoe JIUIO ClIelaTh COOTBETCTBYIOIIEE
3asBlICHUE, 3HAUECHUSI HE MMEIOT. 3asiBJICHUE I10-
JAeTCsl B OpraH, OCYIIECTBISIONUI (PyHKIIUHU 110
OMEKe M TOMNEYUTENbCTBY, KOTOPBIM M TMpeKpa-
niaet narponax. Ilomoxenue o6 opranax ome-
KM W TOTeYHTeNbcTBa B PecnyOnuke benapych,
yTBEpKJIEHHOe MocraHoBieHueM Cosera Mu-
HucTpoB PecnyOnuku benapych ot 28 okTa0ps
1999 1. Ne1676 (moam. 10.5 u 10.6 n. 10) [4], pa-
Hee MpelycMaTpHuBalio, YTO yIpaBieHus (OTie-
JIbI) TIO TPYAY, 3aHATOCTU M COIMAJIHOM 3aiuTe
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MECTHBIX HUCHOJIHHUTEIBHBIX M PaCHOPSIUTEIb-
HBIX OpPraHOB KaK OpraHbl, OCYILECTBISIOLINE
(GYHKIMU TIO OTIEKE W MOTIEYUTENHCTBY TPOBEPSI-
IOT BBIMOJHEHUE MONEYUTEIIMU-TIOMOLTHUKAMHU
BO3JIOKEHHBIX Ha HUX 00s3aHHOCTEH M BO30YX-
JAIOT B HEOOXOIMMBIX CIIy4asx Mepes opraHamMu
ONEKH W TOIEYUTENhCTBAa XonaraiictBa o0 oc-
BOOOXKJICHMH WJIM OTCTPAHEHUHU TMOTICYUTEINCH-
MOMOIIIHUKOB OT BBINIOJHEHUS BO3JI0KEHHBIX Ha
HUX 00s3aHHOCTEH. BMecTe ¢ TeM mocrtaHOBIe-
nuem Cosera MunuctpoB Pecniyonuku benapychb
or 17 uronsa 2012 . Ne659 [5] nanHbBIE HOPMBI
ObuM U3 yka3zaHHOTO [lonoXeHHsS HCKITIOYEHBI.
[Tonaraem, nHanmuune B I'K HOpM, 3aKpemistommx
OCYILIECTBIICHUE KOHTPOJIA 3a JEUCTBUSIMU IO-
MOIITHHKA, TIOMOIVIO OBl YCHJIUTH 3aIIUTY TpaB U
MHTEPECOB Ipak/aH, HaJl KOTOPbIMUA YCTAHOBIIECH
MaTPOHAK.

C y4eToM H3II0KEHHOT0, a TAKXKE IIporpec-
cuBHOTO omnbiTa Poccuiickont deaeparuu B mpa-
BOBOM pPETyJUpOBAaHUM OTHOILIEHWI MaTpoHaxa,
cuuTaeM LeinecooOpasHeiM 3akpenuth B 'K
HOpPMBI O TOM, YTO B TEYEHHME MeEcsla CO IHS
BBISIBJICHHUS COBEPIICHHOJIETHETO JeeCIOCOOHOTO
rpaKJaHWHA, KOTOPBIA MO COCTOSIHUIO 310POBbsI
HE MOXET CaMOCTOATEIbHO OCYLIECTBIATh U 3a-
[IMIIATh CBOM IpaBa U UCTIONHITH 00S3aHHOCTH,
€My Ha3Ha4yaeTcsi OpPraHOM OINEKH M MOINeYH-
TEIhCTBA TIOMOIMHUK (JIMIIO, OCYIIECTBIISIONIEE
MaTPOHAX), YTO OPTaH ONEKH U MOMEYUTEIHCTBA
00s13aH OCYIIECTBIATh KOHTPOJb 32 HCIIOJHE-
HUEM TIOMOIIHUKOM CBOUX OOSI3aHHOCTEH U W3-
BeUIaTh IpakJaHUHA, HAJl KOTOPbIM YCTaHOBJIEH
MaTpoHaXX, O HAPYUIEHUSX, JOMYILIEHHBIX €ro
MOMOIIIHUKOM M SIBJISIFOLIMXCSI OCHOBAHUEM JUIst
pPacTOpKEHUs 3aKIIOYEHHBIX MEXy HUMH JIOTO-
BOpa MOPYYEHUsI WU JIOTOBOPA JTOBEPUTEILHOIO
YIPaBICHUsS, a TaKXkKe O TPEOOBaHUSX, MPEIbIB-
JISIEMBIX K TIOMOIIIHUKY.
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KOMIIEHCALIUA MOPAJIBHOTI'O
BPEJA ITPU IIPU3SHAHHUU BPAKA
HEJEUCTBUTEJIbBHbBIM

H.I: Mackaesa
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UHGOPMAYUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

s Toro, 94TOOBI COI03 KEHITUHBI U MYX-
YHHBI ObUT 0()OPMIIEH B KayecTBe Opaka B COOT-
BETCTBUU C 3aKOHOMATENIILCTBOM PecmyOnuku
benapych, HA MOMEHT €ro 3aKIIOYEHUS JOJKHBI
BBINIOJIHATHCS YCIIOBUS, yKa3aHHble B cT. 17 Ko-
nekca Pecriyonukm benapych o Opake m cembe
ot 9 urons 1999 r. (manmee — KobC) [1], a Takxke
OTCYTCTBOBaTh NPEIMATCTBUS, MEPEUHCICHHBIC B
cT. 19 nannoro Konekca.

B cnyuasix, korma O HEBBIMOJIHEHUHU aH-
HBIX YCJIIOBUH W HATMYUU TPENSATCTBUH, 100 0O
TOM, 4TO Opak ObLT (PUKTHBHBIM, CTAHOBHUTCS U3-
BECTHO TIOCJIE €r0 perucrpanuu, npaBo Pecmy0-
muku benmapych, Kak M 3aKOHOJIATENBLCTBO MHO-
TUX 3apyOeXHBIX TOCYIapCTB, MpPEAyCMaTpUBAECT
BO3MOXKHOCTb IIPU3HAHMS Opaka B CyeOHOM I10-
psnke HeaercTBUTENBHBIM (CT. 45—46 KobC) [1].




Ha mpaxTuke BCTpe4yaroTcsl CUTYyallil COKPBITHS
OJTHOW W3 CTOPOH, BCTyMarolel B Opak, yka3aH-
HBIX IPETSITCTBUN OT APYroil CTOPOHBI U OpraHa,
PETUCTPHUPYIOIIETO aKThl TPAKJAHCKOTO COCTOSI-
HUSl, THOO BCTYIUICHHUS €10 B Opak 06e3 HaMepeHHs
CO03/1aTh CEMBIO, 100 UCTOIb30BAHUS B OTHOIIIE-
HUU JIPYTOH CTOPOHBI B IIENISAX NMPUHYAUTH €€ K
3aKIrOYCHHUI0 Opaka oOMaHa, HACWIIMSI WU YTPO-
3bI U T.J. Bo3HHMKaeT BOIpOC, UMEET JIM MPaBO
«TOTEpIEBIIAsH» CTOPOHA HA KOMIIEHCAILIUIO MO-
paJIbHOTO BpeAa MpU MPU3HAHUU B CBSI3U C 3TUM
Opaka HeJIeHCTBUTEIILHBIM.

[lepeuenn mocneacTBU MpU3HAHUS Opaka
HEJEHCTBUTEIbHBIM HOCUT UCUEPIIBIBAIOLIUIN Xa-
pakrep (ctT. 49 KobC), 1 BO3MOXHOCTH 3as1BJICHUS
TpeOoBaHUS O KOMIIEHCALMU MOPAJIBLHOTO Bpeaa
cpeau HMX He ynoMuHaeTcs. B To xe Bpems B
cuny 4.1 cr. 152 I'paxnanckoro kopekca Pec-
nyonuku benapycs ot 7 nexabpsa 1998 . (na-
nee — 'K Pecny6bnuku benapycs [2]) MopanbHbIi
Bpel MOUICKUT KOMIIEHCAIIMM BO BCEX CIIydasix,
KOTJIa OH MPUYMHEH JIEHCTBUSAMH, HapyIIAIOIIHU-
MU JIMYHbIE HEHMMYIIECTBEHHbBIC IMpaBa Tpakia-
HUHA JUOO MOCATAIONIMMU Ha TMPUHAIJISKAIINE
eMy OT POXICHHUS WIM B CHIIy aKkTa 3aKOHOZa-
TeJIbCTBA UHbIE HEMaTepuasbHble Onara (4. 1 m. 3
nocraHoBieHus Ilnenyma BepxoBHoro Cyna
PecniyOnuku benapyce ot 28 centsiops 2000 r.
Ne7 «O mpakTuke MpUMEHEHUs! CylaMH 3aKOHO-
JIATEeTbCTBA, PEryJUPYIOUIEr0 KOMIIEHCALUIO MO-
pansHOTO Bpeaa» [3]).

Conepsxamuiicsa B cT. 152 'K Pecry6nuku
benapych nepedenp Takux Onar u mpas SBISETCS
OTKPBITHIM, T.K., TOMUMO MPSMO NEPEUHCICHHBIX
B HEM, OH YIOMHUHAET «UHBIC JINYHbIE HEUMY-
IIECTBEHHbIE TpaBa U Jpyrue HeMaTephalibHbIe
Onara, mpuHaJIeKAIIMEe TPAXKIAHUHY OT POXKIe-
HUSL WM B CHJIY aKTa 3aKOHOAATeNbCcTBa». Bep-
xoBHbI Cyn Pecny6nuku benmapych B 4.2 m. 3
YKa3aHHOTO TIOCTAHOBJEHHS K HHUM OTHOCHUT
MPaBO Ha HAIMOHAJIBHYIO MPUHAIJICKHOCTH, HA
cBO0OOly BEepOMCIIOBEIaHUs, HA CBOOOIY BBIOOpA
sI3bIKa OOIIEHHUS, BOCIIUTAHUS U OOyUYECHHUSI, HHbIE
MpaBa HEUMYIIECTBEHHOTO XapakTepa, rapaHTu-
poBannbie Koncturymueit Peciyonuku benapyces.

[TonaraemM, 4To B yKa3aHHBIX BbIIIE CUTYya-
USX MOXXHO TOBOPUTH O HapyIIEHUHW 3aKper-
nennoro Koncrutynueit PecnyOnuku benapych
(4.2 ct. 32 [4]) HeMMyIIECTBEHHOIO IpaBa Ha
J0OpPOBOJILHOM OCHOBE BCTYNHUTH B Opak M CO3-
JlaTh ceMbl0. B 3TOl CBA3M Ha NOCTaBIEHHBIN
BOMPOC MOKHO OTBETUTbH MOJIOKUTEIBHO.

Bmecte ¢ TeM, Kak NOKa3bIBaeT aHAIU3
JOCTYITHOU CyneOHOM TpaKTUKH, TpeOOBaHUS O
KOMITEHCAIIMM MOPaJIbHOTO Bpe/a B JeNIax O MpH-
3HaHUU OpaKOB HENCHCTBUTEIbHBIMU HE 3asBIIS-
forcs. Ha Hamn B3misi, 3TO CBSI3aHO B TOM YHCIE

¢ orcyTcTBreM yrnomuHaHus B cT. 49 KobC coor-
BETCTBYIOIIEH BO3MOKHOCTH. K ci10BY, cemeiinoe
3aKOHOJIATENIBCTBO Psiia TOCYAapCTB, HAIPUMED,
Poccun (4. 2 1. 4 ct. 30 Cemeitnoro konekca Poc-
cuiickort deneparuu ot 29 nexadps 1995 r. [5)),
Tamxukucrana (4.2 m. 4 cr. 31 CemeliHOTO KO-
nexca PecnyOonmukn Tamxukuctan ot 13 HOsIOps
1998 . [6]), Y30ekucTana (4. 5 c1. 56 CemeliHoro
koziekca PecryOnuku Y30ekucran ot 30 ampens
1998 1. [7]) mpsiMo mpeaycMaTpUBaeT, YTO MHpU
NpU3HAHUKM Opaka HEICHCTBUTEIBHBIM CYIPYT,
npaBa KOTOPOTO HApYIIEHBI 3aKIIOUCHHEM Ta-
Koro Opaka (ZOOPOCOBECTHBIN Cympyr), BIIpaBe
TpeOOBaTh BO3MEIIEHHS PUUYNHEHHOTO €My Ma-
TEPUATBHOTO M MOPAJIbHOTO BpEAa IO TpPaBU-
JaM, TPEAYyCMOTPEHHBIM TPAKIAHCKUM 3aKOHO-
JIaTeIbCTBOM.

ITpencraBnsercs, 4To 3aKpeIIeHUE aHaJo-
TUYHOTO TOJIOKEeHUSI B yIIoMsiHyToH ctathe KobC
NPUBE/IET K MOBBIIICHUIO OTPEIEICHHOCTH 3aKO0-
HOZIATEeNbCTBA TI0 PACCMAaTPHUBAEMOMY BOIIPOCY,
U, CJIeJIOBATEIbHO, MOSBICHUIO HCKOB O KOMIICH-
calMyd MOpPaJbHOIO BpE/a, UYTO, B CBOIO OYEpE/b,
Oyzner crnocoOCTBOBaTh Haubosee MONHOW 3ally-
T€ TpaB «HECOCTOSBIIUXCS Cynpyron». Kpome
TOTO, 3TO, TOJIaraeM, YCHJIHT €€ MPEBCHTUBHYIO
(byHKLHIO.

CIIUCOK UCHTOJb30BAHHBIX
NCTOYHUKOB

1. Kooexc Pecnyonuxu Berapyco o opaxe u
cemve [Inekmponnviti pecypcl]: 9 urona 1999 e.,
Ne278-3: npunsm Ilanamou npeocmasumenei
3 urona 1999 2.: 0006p. Cosemom Pecn. 24 utons
1999 2.: ¢ usm. om 19 man 20222 Nel71-3 //
OTAJIOH. 3akonooamenvcmeo Pecnyonuku bena-
pyvew / Hay. yenmp npasosoti ungpopm. Pecn. Be-
aapyce. — Munck, 2023.

2. I'padxcoanckuii kooekc Pecnyonuxu be-
napyco [Onekmponusiti pecypc]: 7 oek. 1998 e.,
Ne218-3: npunmam Ilanamou npedocmasumenei
28 oxm. 1998 2.: 0006p. Cosemom Pecn. 19 nosb.
1998 2.: ¢ oon. om 3 sams. 2023 2. Ne240-3 //
OTAJIOH. 3axonodamenvcmeo Pecnyonuxu bena-
pyew / Hay. yenmp npasoeou ungpopm. Pecn. be-
aapycw. — Munck, 2023.

3. O npakmuke npumeHeHuss cyoamu 3aKo-
HOOAMenbCmed, pecyiupyioweco KOMHeHcayuio
MopanbHo2o epeda  [Dnekmponnwviii  pecypc):
nocmanognenue Ilnenyma Bepxosnoco Cyoa
Pecn. Benapycs, 28 cenm. 2000 2., Ne7: ¢ uzm.
om 23 oex. 2021 2. Nell // DTAJIOH. 3axonooa-
menvcmeo Pecnybnuxu Benapyco / Hay. yenmp
npaeosoil ungopm. Pecn. Benapyce. — Munck,
2023.

161




4. Koncmumyyuss  Pecnyonuxu  Benapycoy
[Onexmponnwiii pecypc]: ¢ usm. u 0on., npums-
mulmu Ha pecn. peghepenoymax 24 noso6. 1996 2.,
17 oxm. 2004 2. u 27 ¢pes. 2022 2. // DTAJIOH.
3axonooamenvcmeo Pecnyonuxu benapycw / Hay.
yenmp npasoeou unpopm. Pecn. Berapyco. —
Mumnck, 2023.

5. Cemerninwiti kooexc Poccuiickoii ®eoe-
payuu [Dnexmponnviii pecypc]: 29 oex. 1995 .
No223-D3:  npumusm [ocyoapcmeennoit  Oy-
moui 8 dex. 1995 e.: ¢ usm. om 19 dex. 2022 e.
Ne538-D3  // Koncynemanmllmoc. Poccusi /
340 «Koncynomanm Ilnocy. — Mockea, 2023.

6. Cemetinviti  kooexc Pecnyonuxu Tao-
alcuxucman  [Onexmponnviii pecypce]: 13 noso.
1998 2.: ¢ usm. om 24 ¢hes. 2017 2. Nel395 //
Hayuonanvueiii yenmp 3axonodamenvcmea npu
Ilpesuoenme  Pecnyonuxu  Tadocuxucman. —
Peoicum docmyna. http.//ncz.tj/content/cemerinulii-
KOOEKC-pecny OnuKu-maoricukucman. — Jlama ooc-
myna. 09.03.2022.

7. Cemeunwiii kooexc Pecnyonuxu Y36exu-
cman [Onexmpounnsiiit pecypc]: 30 anp. 1998 e.:
c usm. om 18 mas 2022 2. // Hayuonanvnas 6asa
dannvix 3axonooamenvcmea Pecnyonuxu Y3oe-
xucman. — Pesicum oocmyna: https://lex.uz/docs/
104723. — Jlama oocmyna: 08.03.2023.

MEDIATION AS A WAY TO RESOLVE
COMMERCIAL DISPUTES

A.A. Maslakova, T.A. Koren

Mogilev State University named after A.A. Ku-
leshov

Mogilev, Republic of Belarus

At present, the modern business commu-
nity is increasingly giving preference to new
ways of resolving conflicts. This is primarily
due to the development of foreign trade, high
technology, electronic commerce, as well as the
expansion of economic relations in the modern
world. Growth in the number of foreign eco-
nomic commercial transactions has led to the
fact that the parties to the transactions need
quick, efficient and qualitative resolution of
disputes arising between them. In this situation,
alternative ways of dispute resolution, which
allow the resolution of conflicts arising in
the implementation of business activities, are
of particular relevance. One such method is
mediation.

In 2002, the UNCITRAL Model Law on
International Commercial Mediation and Inter-
national Settlements reached through Media-

162

tion was first adopted (amended and supple-
mented in 2018). The law is designed to help
states reform and modernize their laws relating
to mediation. It provides uniform rules regar-
ding the mediation process and aims to pro-
mote the use of mediation and certainty in its
use. The law aims to promote the active use of
mediation worldwide and to ensure wider access
to justice [1].

In Belarus, mediation as a method of
dispute resolution was first mentioned in 2011,
in connection with a pilot project in the system
of economic courts, and in January 2014 the
Law «On mediation» entered into force. Accor-
ding to this law, mediation is a negotiation
between the parties with the participation of
a mediator in order to settle a dispute(s) of
the parties by reaching a mutually acceptable
agreement [2]. According to Article 2, mediation
may be used to settle disputes arising from civil
relations, including in connection with entre-
preneurial and other economic activities [2].

Today, mediation is one of the most po-
pular forms of alternative dispute resolution,
common in various jurisdictions and in cross-
border disputes. It is particularly effective in
the case of ongoing commercial relations, but
is in principle applicable in almost all cases,
except when it is the judicial remedy and the
result in the form of a judicial decision (e.g.
injunction) which is of fundamental importance
to the parties.

The main categories of cases referred to
mediation are disputes about non-fulfillment or
improper fulfillment of contractual obligations
under contracts of sale and delivery, collection
of debts under a loan agreement, termination of
a rental agreement and eviction from occupied
premises, recovery of damages. Economic
disputes arising from contracts of work, services,
disputes in the field of electricity, insurance,
corporate disputes are successfully resolved.
Besides, there are facts in the mediation prac-
tice when the parties have settled economic
cases on recognition of invalidity of transac-
tions and on protection of business reputation
already submitted to the court.

Resorting to the institution of mediation
is appropriate in the vast majority of cases.
The main question is usually not whether
mediation can bring or bring the parties closer
to an amicable settlement, but at what point
is it most appropriate. Even when mediation
does not directly lead to a settlement (e.g., be-
cause it is started at too early a stage of the
dispute), it can help the parties to identify and
focus on the key issues in dispute and, therefore,




their core interests. Mediation can take place
several times during the course of a dispute, and
the parties may refer to it more than once [3].

It should be noted that mediation in
commercial disputes has certain specifics. First,
in commercial mediation, the personal aspect
of the conflict is less pronounced than in dispu-
tes between citizens. The parties to the dispute
have a certain rationality in their judgments,
behavior, when working out the terms of dis-
pute resolution. In commercial mediation the
parties activity is aimed at achieving the most
profitable commercial solution, which will allow
to get the best economic result in the optimal
timeframe [4, p. 139].

The second feature of commercial me-
diation is the participation in the settlement
of disputes of persons who have no personal
interest in the dispute. The participants are not
only heads of commercial organizations, but
their representatives — lawyers, economists, ac-
countants — who may not have the information
and competence necessary to settle the dispute.
In this case, the mediator shall be able to iden-
tify and involve all necessary decision-making
competences. In the process of mediation, the
mediator shall pay special attention to the le-
gal and factual powers of representatives, mo-
nitor compliance with the procedure of appro-
val, endorsement and formalization of decisions
made [4, p. 139].

Commercial mediation is a safe procedure,
because nothing can happen without the will of
the parties involved. Mediation occurs by the
mutual, voluntary desire of the parties to nego-
tiate. Legally, the parties express their consent
to participate in mediation by signing a Media-
tion Agreement. The agreement may be conclu-
ded in the form of a single document or by
exchange of letters. According to Article 40' of
the CPC of the Republic of Belarus, commercial
mediation may be conducted before going to
court, as well as after initiation of court procee-
dings before proceeding on the merits [5].

Thus, commercial mediation is a type of
mediation aimed at settling a dispute between
business entities. Such mediation is particularly
effective in the case of ongoing commercial
relations. However, it is applicable in almost
all cases, except for those where it is judicial
remedies and the result in the form of a court
decision that is of principal importance to the
parties. It is the commercial mediation that
can help in settlement of disputes and conflicts
between partners, suppliers, clients, competitors,
etc.
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AKTYAJIBHBIE TPOBJIEMbI ITPABOBOI'O
PEI'YJIMPOBAHMUSA CJYKEBHBIX
OBBEKTOB MHTEJJIEKTYAJIbHOM
COBCTBEHHOCTH
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Pecnyonuku benapyco

2. Munck, Pecnyonuxa benapyco

npu Ilpezuoenme

B pamkax COBpeMEHHBIX SKOHOMHYECKHX
YCIIOBUH CYOBEKTY XO3SIICTBOBAaHUS IS YCIICII-
HOTO ()YHKIIMOHUPOBAHUS HEOOXOIUMO MAaKCH-
MaJIbHO HCIOJb30BaTh YHHKAJIbHBIE IO CBOEH
npuposie pa3pabOTKU U TBOPYECKUE PELICHUS BO
Bcex c(epax nesTenbHOCTH uenoBeka. OgHUM
u3 (paKTOpOB, CIIOCOOCTBYIONINX CO3TAHUI0 KOH-
KypEHTOCTIOCOOHBIX HAyYHO-TEXHHUYECKUX Pa3-
paboTOK, ABISAETCA CTUMYIHUPOBAHUE M TOOIIpe-
HHE aBTOPOB Pa3pabOTOK M pe3ylIbTaToB MHTEN-
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JEKTyaJdbHON AESITeTbHOCTH, K KOTOPHIM OTHO-
cATCsI, TIIABHBIM 00pa3oM, 0OBEKThI MATEHTHOTO
MpaBa, a TAK)Xe U aBTOPCKOTO IpaBa.

OOBeKThl HMHTEIUIEKTYaJIbHOM COOCTBEH-
HOCTH MOTYT 3HAYUTEIBHO TMOBBICUTH JOXOM
CcyObeKTa XO3sIIICTBOBaHUS, B TO BpeMsl KaK HX
HEIPAaBOMEPHOE HCIIOJIB30BaHUE, B TOM YHCIE
U OXpaHsSeMbIX OOBEKTOB HMHTEJUIEKTYalIbHOM
cOOCTBEHHOCTH, BEAET K yOBITKaM, MpexkIe BCe-
ro, MaTepuaibHOM KOMIIEHCAIIMH 332 HE3aKOHHOE
HCIIOJIb30BAHHUE.

B PecnybOnuke benapych OONBIIMHCTBO
00BEKTOB MHTEJIEKTYaJbHOW COOCTBEHHOCTH
TPaJULIMOHHO CO3/1al0TCAd PAaOOTHUKAMH Opra-
HU3alMi 110 I0r0BOPY WIM B paMKax CBOEU Tpy-
noBoi nesitenbHOCTH. [lo oOmemy npaBuiy, 3a-
KperieHHoMy B cT. 982 u 983 I'paxnmanckoro
koziekca Pecyonuku benapycs [1], oOnagarenem
WCKJTIOUMTENBbHBIX MPaB Ha pe3yJabTaT MHTEIICeK-
TyaJIbHOW JI€ATEIbHOCTU MPU3HAETCS €ro aBTop.
OpnHako eciii aBTOp CO3Jaj 3TOT pe3yJbTar, BbI-
MOJTHSSL CBOM OOS3aHHOCTH HA€MHOTO pPabOTHU-
Ka, BOMPOC O MPHUHAJICKHOCTH HCKIIOYUTEIb-
HBIX TpaB PELIAeTCs] 3aKOHOJATeNIeM WHBIM 00-
pasom. Ilepen 3akoHOmareneM CTOUT HEMPOCTast
3ajaya yperyJaupoBaTh BOIPOC O MpPHUHAICK-
HOCTH TIpaB Ha pe3yJlbTal HHTEJUIEKTyallbHOM
JIESITEIbHOCTH, CO3JaHHBIN JIUIIOM, Pa0OTaIOIIUM
[0 HaiiMy, U MpPU 3TOM YCTAHOBUTH PA3yMHBIN
OamaHC MeXIy WHTepecaMH HaHMMAaTelsd U pa-
6otauka. Ilpu yperyaupoBaHHM JaHHOTO BOII-
poca, 3aKOHOAATENb MCIOJb3yeT MOHATUE «CITY-
JKEOHBII OOBEKT HWHTEIJICKTYaJlbHOH COOCTBEH-
HOCTH», TMOJ KOTOPHIM MOHHUMAETCSl CO3AaHHBIH
HAaEeMHBIM DPAOOTHUKOM PE3YJIbTaT HHTEIUIEKTY-
aJIbHOM JeATEIbHOCTH, UMEIOITUM CIeIHaIbHBII
[IPaBOBOM PEXKUM.

T'oBopst 0 TeopeTnUeckux npoodIeMax, CBs-
3aHHBIX C OMPECIIEHUEM ITPABOBOTO PEeKUMA CITy-
JKEOHBIX 0OBEKTOB MHTEJIEKTYyalIbHOW COOCTBEH-
HOCTH, HEOOXOAMMO B IIEPBYIO OYepe/b CKa3arh O
TOM, YTO OTHOILEHUS IO MOBOLY 3TUX OOBEKTOB
HAXOJSTCS Ha CTBHIKE TPYAOBOTO IpaBa, OIpese-
JSIOUIET0 B3aUMHBIE NIPpaBa M 00S3aHHOCTH aBTO-
pa, SBISIOLIETOCS OAHOBPEMEHHO HA€MHBIM pa-
OOTHHKOM, W €ro HaHUMATeJs B MpOIecce OCy-
HIECTBIICHUSI TPYAOBON JEATEILHOCTH, MPUBOJIS-
HIei K CO3JaHMI0 OXPaHOCIIOCOOHOTO pe3ysbTara
MHTEIJICKTYaIbHON NIeATENbHOCTH, U TPakJIaHC-
KOTO TpaBa, ONPEAETSAIONIEr0 MPAaBOBOU PEKHUM
COOTBETCTBYIOIIETO OOBEKTa MHTEJUIEKTYalIbHOM
coOcTBeHHOCTH [2].

AHanu3upysi myOJIMKalnu, MOCBSIICHHBIE
npobiemMaTuke CIy>KeOHbIX OOBEKTOB HMHTEI-
JIEKTyaIbHOH COOCTBEHHOCTH, MOXHO MPUNTH K
BBIBOJIY, YTO B IPABOBOM HayKe JO0 CHX IOp OT-
CYTCTBYET €IMHOE MOHHMMAaHUE MPHUPOJBI IPABO-
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OTHOIICHUH MEXIy aBTOPOM U HaHHMAaTeleM,
CBSI3aHHBIX C CO3JaHMEM U HCIOIb30BAHUEM
Takux 00bekToB. OOHM ydeHble paccMaTpHBa-
IOT CIyXeOHbIE OOBEKTHI TOJIBKO Yepe3 IpU3My
HOPM TPaXJaHCKOTO IIpaBa, APYrue — OTMEYaroT
JIBOMCTBEHHYIO WJIM CMEIIAHHYIO MPUPOIY ITHX
OTHOILEHUH, TPEThH — JENAIOT aKLEHT Ha Tpy-
JIOBBIX OTHOIIEHMAX. IIpu 3TOM mpeamoyTu-
TENBHOM SIBISIETCSl TOYKA 3PEHUs, COIIACHO KO-
TOPOH yKa3aHHBIC OTHOIIEHMS IO CBOEH Mpu-
polie SIBISIOTCS HEOAHOPOAHBIMH; YacTh M3 HHUX
CKJIaIbIBaeTCA 10 MOBOAY TpPyAa, B TOM 4YHCIE
TBOPYECKOT0, 4aCTh — I10 MOBOAY CO3IAaHHBIX B
pe3yibTaTe Takoro Tpyaa OOBEKTOB, CITOCOOHBIX
K NPaBOBOIl OXpaHEe CpEeICTBaMH IpaBa HMHTEN-
JeKTyalbHON coOcTtBeHHOCTH. [lepBhle W3 Has-
BaHHBIX OTHOILICHUIl, 0€3yCIOBHO, COCTaBISAIOT
IpeIMeT TPYAOBOTO IIpaBa, BTOPHIE — IpPEAMET
rpaskaHckoro mnpasa. CMmemMBaTh JaHHbBIE OT-
HOIIIEHHS, a TeM OoJsiee TOBOPHUTH O CYIIECTBOBA-
HUM €IMHOTO CIO)KHOTO OTHOIICHHUS, BO3HU-
KaIoIero MO TOBOAY CO3AaHHs M IPaBOBOH OX-
paHbl ciy*keOHOro oObekTa IpaBa HUHTEIIEKTY-
aJIbHOI COOCTBEHHOCTH, HE MPECTABIAETCS BO3-
MOXHBIM [3].

Kpyr npobnem, CylecTByroUMX B MpaBo-
BOM DETyJIMPOBaHUU OTHOIIEHMH, CBS3aHHBIX C
CO3ZIaHMEM U HCIIOJh30BaHHUEM CIY)KEOHBIX pe-
3y/lbTaTOB MHTEIUIEKTYalbHOH  J1eATEIbHOCTH,
O4eHb IUPOK. OFHAKO B HEM MOXKHO BBIJICITUTH
JIBa KJIIOUEBBIX BOIIPOCA: BOIPOC 00 OCHOBaHU-
AX JUIA TIPU3HAHMS pe3yabTaTa MHTEIIEKTyallb-
HOM JIeSTENbHOCTH CITy)KCOHBIM U BOIPOC O
IpaBe aBTOpa CIYXKeOHOro pe3yiabrara HHTEN-
JEKTYaJIbHON JEATeNbHOCTH Ha IOJTyYeHHE BO3-
HarpaxJeHUs 3a UCIIOJIb30BAaHUE TAKOTO PE3YIIb-
TaTa HAaHMMAaTeJIeM U TPETbUMH JINIIaMU.
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BUII — Yuueepcumem npaea u couuaibHo-
UHGOPMAUUOHHBIX MEXHOI02UTL

2. Munck, Pecnyonuxa benapyco

AKTyallbHOCTh TIpOONEeMaTuKu ajisi Oelo-
pYCCKO M B IIEJIOM JIJIsi KOHTUHEHTAJIBHOUN TIpa-
BOBOW CHCTEMBI OOYCIIOBJIIEHA CTPEMUTEIbHBIM
pa3BUTHEM O00S3aTEIBLCTBEHHBIX OTHOIICHUN B
cetu MHTEpHET uepe3 ydeTHbIE 3alUCH MOJb30-
Bareneil. Bo3pocmme TpebGoBaHMsS K oOIpeaese-
HUIO TIPABOBOTO PEXMMa aKKayHTa OMPEAETSIOT-
Csl UMYIECTBEHHBIMU W JIMYHBIMA HEUMYIIECT-
BEHHBIMU TIpaBaMH, Ha COJEp)KaHUE KOHTEHTA,
000pOTOCIIOCOOHOCTBIO OOBEKTOB, pPa3MelIeH-
HBIX Ha CTPAHULAX, TPEOOBAHUSMU K ITyOIHMUHOM
JIOCTOBEPHOCTH, CIIELUATbHBIMU CIIOCOOaMU 3a-
ITUTHI UCKITIOYMTEIILHBIX TPaB CyOBEKTOB (aBTO-
pOB, mpaBoobIaaarencii), y9aCTHUKOB, BKIIFOUast
oneparopa HH(HOPMAIIMOHHON CUCTEMBI.

Kpyr mpaBoBbix mpoOinem 0O0ycCloOBiIEeH
TECHOM CBSI3bI0 MEXy JIMYHOCTHIO M aKKayH-
TOM, UMEHHO OHA, CTAHOBHUTCS ONpEIEIISIONIei
MIpU OTpENeJICHUH OTBETCTBEHHOCTH, TEM OoJee
B YCIOBHSX YYaCTHBIIMXCS CIy4aeB B3JIOMOB,
MOBJICKIIUE TPUYMHEHHE CYIIECTBEHHOTO Bpe-
Ja mpaBaM, cBOOOIaM M 3aKOHHBIM HHTEpecam
rpaxaad. [Ipumep-10Ka3arenbCTBO CBA3H MEXKIY
nuyHocThIO JloHanpna TpaMiia U €ro akkayHTOM
B Twitter: 6mokupoBka B 2021 1., pa3010KupOBKa
HOBBIM BitageiipieM B 2022 1.

C npyroil CTOpOHBI, B KOHTEKCTE 3alllUThI
MMYIIECTBEHHOTO IpaBa MpaBooOagareiei ax-
KayHTOB 3TO IIPUMEp TOTO, KaK 1O BOJIE BIIa/IEIhb-
1[a CeTH, OomepaTopa, aMUHUCTPATOPa COLUAIb-
HOM WH(POPMAIIMOHHONW CETH MOYHO JIMIIUTHCS
«pabouero akkayHTa», «BUPTyaJIbHOM COOCTBEH-
HOCTH», «[IU(POBOTO UMYIIIECTBAY.

B mayke rpaxxgaHcKoro mpaBa HE CIO-
JKWJIOCh €TUHOTO MHEHHUsS 10 3TOMY Bompocy. B
nepeyHe OOBEKTOB TPakIAaHCKUX IMpaB CT. 128
I'paxxnanckoro xozaekca PecrmyOnmukm benapych
(manee — I'K), uHBIX HOpMax, OTCYTCTBYET YIIO-

MUHaHUE O HU(POBBIX aKTUBAX WM LU(POBBIX
npaBax. B Poccuiickoit denepanuu npeaiaraet-
cs kiaccudukanus UUGPOBBHIX TpPaB HA OCHO-
Banuu crT. 141.1. I'paxxnanckoro Konekca Poc-
cuiickoit denepanuu (manee — 'K P®). Tak,
B.A. JlanteB Bbimenser: «l.udposoe (Bup-
TyajipHO€) uMylecTBo; 2. [{udpoBbie akTuBHI,
3. Cmapt-koutpaktsl; 4. L{udpoBbie  yciyru.
Takoke MOKHO 0003HAYUTH HHPOPMAITUIO, UCKYC-
CTBEHHBIH MHTEJUIEKT U UHTEJUIEKTYaJbHYIO CO0-
CTBEHHOCTHY [1, ¢. 96—-97].

[IpakTka cyneOHONM KOJUIETHH MO JejiaM
MHTEIJIEKTYalbHON COOCTBEHHOCTH BepxoBHO-
ro Cyna Pecnybonuku benapych aemMoHCTpupy-
€T IpUMEphl pa3pelieHuil CIopoB Ha OOBEKTHI,
UMeIoIIe 000pOTOCIIOCOOHOCTh B BUPTYaJIbHOM
MUpE, MPU ITOM IKOHOMUYECKYIO IIEHHOCTh IS
CyObEeKTOB HMMEIOT B MHUpPE peajbHOM. BaxkHo,
YTO ATO MOATBEPKACHO OyXraJTepCKUMH JOKY-
MEHTaMH O pealbHbIX Pacxojax Ha e€e CO3JaHue,
peKIaMHpOBaHKE, BBEICHUE B TPasKIaHCKUI 000-
pOT | 1Ip.

B npaBoBoii Hayke benapycu Ttema mnpu-
3Haercs akryanbHoil. Tak, C.C. JloceB oOpamaet
BHUMaHUE Ha «HEOOXOIMMOCTh Pa3rpaHUYUBATh
«dpoBbIe MpaBa KaKk OOBEKT M KaK CPEICTBO
yaoctoBepenust npas» [2, c. 190], A.A. Tperbs-
KOBa MpeAyiaraeT aHajiu3 «BUPTYaJbHOTO HMY-
IIECTBA, pa3/elisis ero Ha UTPOBOE, BUPTYaJIbHbIE
TOKEHBI, JIOMEHHbIE HMEHA, BHUPTyaJIbHOE HMY-
IIECTBO B COITMATIBLHBIX CETAX» [2, c. 206—-218].

Yame Bcero uccienoBareian 00 akKayHTe
(ydyeTHas 3amKch) TOBOPST KaK O «COBOKYITHOCTHU
JAHHBIX O IMOJIb30BaTEle, HEOOXOIUMBIX AJISL €ro
OMoO3HaBaHus (ayTeHTU(UKALMKU) U TMPEeTOCTaB-
JeHUsI OCTyHa K €ro JMYHBIM JaHHBIM M Ha-
crporikam» [3, c. 73]. JI.A. )KuTtkoBa B pamkax
WCCJIEZIOBAHUSI MIPABOBOTO CTaTyCa UTPOBBIX aK-
KayHTOB OTMETHJIA, YTO «OOBIYHO MOl aKKayHTOM
(M yyeTHOW 3amMchi0) MOHUMAETCS 3allHCh,
KOTOpasi COAECPKUT HAOOP OMpeaesIeHHbIX CBeJe-
HUH, MepelaBaeMbIX MOJIb30BaTeNIeM KaKOU-1100
KOMITBIOTEPHOM cucteme» [4, ¢. 225].

Onnako, mo mMHeHHI0 B.}O. OXOTHHKOBOIM,
«..caM 1o ce0e aKKayHT Ha JaHHBIH MOMEHT
CJIIO)KHO Ha3BaTh OOBEKTOM Tpa)IaHCKUX MPaB,
JaHHasi HOpMa B CHUTyallUd C 3aBeIlaHueM |
HacJeI0BaHUEM aKKayHTOB HE MpUMEHUMay [5].

Ha mpaxtuke odopMieHHs CBUIETEIbCTBA
0 TpaBe Ha HACJIEICTBO BO3HUKHET Psii BOIPO-
COB: KaK MOATBEPAUTDH MPUHAIIC)KHOCTh HACIIE-
CTBEHHOTO HUMYIIECTBA HACIEAOAATeN0, KaKHe
JOKYMEHTBl TMPUOOIIMTh K HACIEICTBEHHOMY
JIeITy, KTO X JOJKEH MPe0CTaBUTh B MOITBEPK-
JeHHe MepcoHU(UKAMU aKKayHTa, BEIb B CIy-
yae Mepegayd Mo HAcleACTBY aKKayHTa, y Ha-
CJIETHUKOB (ITPABOMPEEMHHUKOB) MOSBIISIETCA TIpa-

165




BO TpeOOBaHHUs K OmNeparopy HMHGOPMAIMOHHOM
cucrembl. Hampumep, kak B ct. 146' 'K «moa-
TBEP)KJIEHUEM TIpaBa Ha O€30KyMEHTapHYIO
LEHHYI0 OyMmary sIBISIeTCSl BBINHMCKA O COCTOS-
HHUM CYETA, OTKPBITOTO JUISI y4eTa dTOM LEHHOU
Oymaru». B ciydae ¢ akkayHTOM y4€THas 3amuch
BBIMONHACT (PyHKIMIO yu€Ta, OTCICKUBAHHSA
IOPUIMYECKH 3HAYUMBIX JICHCTBHI CyOBEKTOB
IpU B3aUMOJEHCTBUU C OpraHaMu ITyOJIMYHOM
BJIACTH, HOTAPUYCaMH H T.1.

Tak, akkayHThl B COLMAJIbHOM CETH WU
KOMITBIOTEPHBIX HMIPaX, U3HAYaJIbHO BO3ZHUKIIME
JUISL  YIOBJIETBOPEHHsI IMOTpeOHOCTEe B 0OIIe-
HUU U PA3BICUEHNUH, CTAIM OOBEKTaMU KPYITHBIX
caenok. Bo3moxHas nmepeaya akkayHTa 1O Ha-
CJIEICTBY O3HauaeT aBTOMATUYECKYIO Iepenady
WMYIIECTBEHHBIX TIpaB (TapaHTHPYETCsS HaCIe[-
CTBEHHBIM IPaBOM) M HEUMYIECTBEHHBIX MpPaB
(He momyckaeTcs HACHEACTBEHHBIM IPABOM)
(ct. 1033 T'K). HammuectByer mpobnema Haa-
Jexamero opOpMICHUS MpaB HA aKKAYHTHI IS
1eseld HACJIECTBEHHOTO MPABOIPEEMCTBA B OT-
CYTCTBHE COOTBETCTBYIOIIMX MEXaHU3MOB JUIs
3TOrO.

[Ipu sTOM psan 3apyOexHBIX HCCIEI0Ba-
TeJeW TaKkkKe MOJararT, YTO B HOpMax 3aKOHO-
JATeTLCTBA TPeOyeTCs MPsIMO YCTAaHOBUTH TOPSI-
JOK HAacJeJOBaHMs HCKIIIOYUTENBHBIX, LHUPPO-
BbIX mpaB. HecMmorps Ha Hanuuume aeduHuImii
«undpoBbIe YCIyrH», «IU(PPOBOM KOHTEHT» B
3aKOHOJATENBCTBE CTpaH EBporeiickoro corosa
MO-TIPEKHEMY HET €AMHOTO CIoc00a ynpaBIeHHS
IU(PPOBBIM HACIEACTBOM, ICHCTBYIOT 0OCOOBIE
MpaBmJIa HEKOTOPBIX cTpaH (DcToHus, XOopBaTHs,
Hunepnauael, [lonema, Wranus). [lpaBuna st
pasnmuuarorcd. Tak, B Hunepnmanmax mpusHaercs,
4yT0 HM(POBHIE MTpaBa, B TOM YUCIIE MpaBa Ha aK-
KayHTBl Hacienytotcs [4, c. 256—260]. B Xopsa-
THUU TEOPUS U MPAKTHKA C COMHEHUEM OTHOCSITCS
K JaHHOMY Bompocy [5, c. 724-746]. U3 cyne6-
HOW TIPAaKTUKH 3apyOeKHBIX CTPaH 3HAMEHHTHIM
crano pemenue BepxoBHoro Cyma [epmanum,
KOTOpBIM NMpHU3HAI MPaBO HACIEIHUKOB Ha J1OC-
TYIl K COLIMAJLHOMY aKKayHTy ymepiiero. B pe-
menun ot 15.09.2020 r. maunbiii Cyn yTouHUI
00beM JOCTyna K aKKayHTy YMEpIIEro: «pOoju-
TEJSIM YMEPIIETO JOJKHBI ObITh MPENI0CTABICHbI
T€ K€ IpaBa JOCTyNa, YTO U MEPBOHAYAIBLHOMY
nosib3oBarento». llpeacraBurenu coluaabHOU
CeTH TIpeabsIBIIM (udII-HaKomuTeNb ¢ PDF-m0-
KyMEHTOM, COJIepKallluM JaHHble akkayHTa. [lo
MHEHUIO yKa3aHHoro Cyza, 3Toro He10CTaTOuHO.

Takum 00pa3om, Ha OCHOBAaHMM BBIIICHU3-
JIOKEHHOTO aKKayHT Kak 1udpoBast nHbopMaIus
1 udpoBOe UMYIIECTBO HE MOTYT OBITH paspe-
HICHBI MCKIIIOYUTENTHHO TPaXKIaHCKO-IIPABOBBIMH
HOpMaMH U TpeOyIOT pa3pabOTKU CleNUaIbHBIX
MH(GOPMAITMOHHO-TIPABOBBIX HOPM.
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HEKOTOPBIE ITPOBJEMBbI
PACCMOTPEHWSI M PA3PELLIEHUS
JIEJ IO UICKAM POCITPUPOJIHAI30PA

O BOBMELIEHWU BPEJIA,
MPUYUHEHHOI'O OKPYKAIOIIE
CPEJIE

b.C. Muxaiinosa

Capamogckas zocyoapcmeennas wpuouieckan
akademus

2. Capamos, Poccuiickas Dedepayus

3amuTa HaApyIIEHHOTO MpaBa Ha Ojaro-
NPUATHYIO OKPYKAIOIIYIO CPey IyTeM oOparie-
HUA B Cy C UICKaMH O BO3MCIICHUU BpEaa, Ipu-
YUHEHHOTO OKpYXKAIoMel cpene, MOXeT OBITh
peann3oBaHa pa3MYHBIMH CyOBEKTaMH, K YHC-
Jqy KoTOpbIx oTHOcuTcs DenepanbHas ciryxba
Mo Ha/J30py B cepe MpUpomononbp30Banus (1a-
nee — Pocripupoananzop).

D¢ dexTuBHAS peanusanys TaKOro CIOCO-
Oa 3alllUThI MpaBa BbIPAXKACTCA B YIOBJICTBO-




PEHHHM HCKOBBIX TpeOOBaHMI O BO3MEILEHUU
Bpena, YTO OKa3bIBAE€T HEMOCPEICTBEHHOE BIIUS-
HUE Ha COCTOSHHE OKpYXarollel Cpeasl U Ocy-
HIECTBIISIET NMPEBEHTUBHOE BO3JEHCTBUE Ha KO-
JMYECTBO MPAaBOHAPYILIEHUH B 3TOU cepe.

Ob6pamenne PocnpupogHaa3opa ¢ HCKO-
BBIM TpeOOBaHMEM O BO3MEIICHWU Bpeia, MpH-
YHUHEHHOTO OKpYXalolle cpene, sSBIseTcs pac-
MPOCTPAHEHHBIM SIBIIGHHEM B TPAaBONPUMEHU-
TenpHOM mpakTuke. Ha ocHOBe aHamu3a rpax-
JAHCKUX eI O BO3MEIICHUH Bpena, MPUYMHEH-
HOTO OKpYJXKaloliel cpezae, CleayeT BBISIBUTD
O0COOCHHOCTH CYJOIPOU3BOACTBA IO TaKUM Jie-
nam. Kpome Toro, cienyer yCTaHOBHUTH (haKTo-
pBI, BIMSIONIME HA IIMPOKOE PaCHpPOCTpaHEHHUE
JIeJT O BO3MEIIEHUH Bpelia, B KOTOPBIX MPOIECCy-
aJIbHBIM MCTLIOM BbICTynaeT Pocnipupoananzop.

B cootBerctBuu ¢ Iloctanosnenuem Ilpa-
BUTeNbCTBa Poccuiickont deneparuu ot 30 uroms
2004 . Ne400 «OO6 ytBepxkaenun IlomoxeHus
o DenepanpHOil ciyxbe 1Mo Hag3o0py B chepe
MPUPOJIOTIONIL30BAaHUSI U BHECEHUU HW3MEHEHHI
B Ilocranosnenue IlpaBurensctBa Poccuiickoit
Oenepanun ot 22 utons 2004 . Ne370» (pen. ot
30.10.2021 r.) Pocnpupomnanzop siBasieTcs ¢e-
JIepalibHBIM OpPraHOM HCIOJHUTEIBHON BIACTH,
OoCyuIecTBIAeT (YHKIMHM IO KOHTPOJIO M Haj-
30py B cdepe NpHUpOIONOIb30BaHUSA, a TaKkKe
WHBbIe (YHKUIUHU, TPETYyCMOTPEHHbIE YKa3aHHBIM
MIPABOBBIM AKTOM.

Bo3moxnocTs oOpamienust Pocripupognan-
30pa B CyJl ¢ TPAKIAHCKUMH UCKaMH O BO3MeIle-
HUU Bpeaa, MPUYMHEHHOTO OKpY)KaloIel cpere,
npeaycMoTpeHa cT. 5 denepajabHOro 3aKOHa OT
10 ssuBapst 2002 r. Noe7-®3 «O06 oxpaHe OKpyxka-
totel cpenp» (pen. ot 14.07.2022 1).

Pocnpuponnanzop, ero TeppuTopUaibHbIe
OpraHbl MPEICTABISIIOT HHTEPECHI ITyOIUYHO-TIpa-
BOBOTO 00pa3oBaHUs, SIBISIOLIETOCS COOCTBEH-
HUKOM TIPUPOAHBIX PECYPCOB, U OCYIIECTBISIOT
JIESITEIbBHOCTh BO MCIIOJIHEHUE IMOJHOMOYHUH I10
KOHTPOJIIO M HAA30py B chepe IpUpoA0IoIb30Ba-
HUS B IIpeieNiax MpeaMeTa KOHTPOJI U Hall30pa.

OrpannueHnue mnonHoMouui Pocmpupos-
HaJ30pa MPEIMETOM KOHTPOJII W HajaA30pa, pac-
MPOCTpaHsIeTCsl TaKKe HAa BO3MOXHOCTH IPEIlb-
SIBJICHUS] ICKOB O BO3MEIICHUHU Bpeia, MPUUMHEH-
HOTO OIPENEICHHbIM MPUPOJHBIM O0BEKTaM H
KOMITOHEHTaM.

Tak, ApOutpaxusiM cyaom Kemeposc-
KOl 0O0JIaCTU BBIHECEHO pELIeHHE I0 ey
A27-4045/2017, xoTOppIM OTKa3aHO B HCKE
Pocnpuponnanzopa o Bo3MelIeHUH Bpena, Mpu-
YHUHEHHOTO I10YBaM, pPaCHOJIOKEHHBIM Ha 3€M-
JSX CEIBCKOXO3SUCTBEHHOTO HAa3HAYCHHUS, B CBSI-
3 C MpHU3HAHHEM €€ HEHAJIEKAIIUM HCTIIOM.
CyznoMm yCTaHOBJIEHO, YTO B OTHOIIECHUU 3€MEIlb

CEJIbCKOXO3SIICTBEHHOTO ~ Ha3HAYeHHsI  HAJ30p
ocyulecTBisieTcss YnpasieHuem Poccenbxo3nan-
3opa no Pecnybnukam Xakacus u TeiBa u Keme-
poBckoit obmactu. [IpuHsATOE pelieHne ocTanie-
HO 0e3 M3MEHEHWH cygamMu amneUISIIHOHHOW H
KaccallMOHHOM uHcTaHuui [1].

Takum obpaszom, momHOMOUHs Pocripupos-
Ha/J30pa IO MPEIbsIBICHUI0O UCKOB O BO3MeIe-
HUU Bpela, MPUUMHEHHOTO OKPY)KaoILel cpere,
B 3HAYUTEIBHON CTENEHU OTpaHMYEHBI MpeaMe-
TOM HaJ30pa, ONpeAeTeHHbIM (eaepatbHbIM U
pErHOHANIBHBIM ~ 3aKOHOAATENbCTBOM.  JlaHHOE
MOJIOKEHHUE TPEICTABISACTCS JIOTMYHBIM C TOUKH
3peHUs paIMoOHAIILHOTO W A()(PEKTUBHOTO pac-
MIpEeNIeHUs] TOTHOMOYUN MEXIy rocyaapCTBEH-
HBIMU OpPraHaMU M CHW)KEHHUS KOPPYMIIMOHHBIX
PHCKOB.

PanmonansHO€ pacmpeseneHue MOIHOMO-
YUl TPOSBIISIETCS B TOM, YTO OOHapy>KeHHE Ha-
PYLICHHI TPUPOIOOXPAHHOTO 3aKOHO/IATENIbCTBA,
Kak U ()aKTOB MPUUYMHEHHUS Bpena, 4acTo MPOHC-
XOJIUT B XO/I€ MPOBEICHUS MPOBEPOK MOTHAA30P-
HBIX 00BEKTOB, PEIIOBBIX MEPOIPUSATHH.

Bmecre ¢ Tem mpu pacCMOTpEHUHU Jel O
BO3MEIICHUU Bpeaa, MPUYUHEHHOTO OKpYXKaro-
e cpene, He sBIgeTcs 00sS3aTeNIbHBIM YCIIOBU-
eM, 4yToObl (haKT MpUYUHEHHs Bpeaa ObLI ycTa-
HOBJICH UMEHHO T0 pe3yjbraTaM IpOBEpKH, Ipo-
BegeHHol Pocnipuponnanzopom [2]. Moryt ObITh
MCIIOJIb30BaHbl MaTepUabl IPOBEPOK, MPOBEICH-
HBIX UHBIMU T'OCYJapCTBEHHBIMU OPTaHAMHU.

Jlns BbIHECEHHUs pelieHusi Mo Jeny Tpe-
Oyercst ycTaHoBieHHE (aKTa MPUYMHEHHS Bpe-
Jla OKpY’KaroIleH cpejie, KOTOPhId MOXET ObITh
oTpesieNieH SKCIEPTHBIM 3akitoueHueM. Pocnpu-
POIHAI30p BIpaBe MPEACTaBUTh B CYI TaKoe 3a-
KIIIOYEHHE BMECTE C pe3yJbTaToM IPOBEICHHOM
MPOBEPKHU. YKa3aHHbIC JaHHbIE MOJIY4aloT C IO-
MOIIBIO MPUBJICUECHUS AKKPEIUTOBAHHBIX HCIIbI-
TaTeNbHBIX JIA0OpaTOpU.

Kpome Toro, ¢akt npuuuHeHHs Bpeaa OK-
pyXxarolei cpene, pasMep NpUIYUHEHHOTO Bpea,
ObIBaeT, YCTAHOBJEH B XO/€ aIMHHHUCTPATUBHO-
rO CyIONpPOM3BOJCTBA IO JieJaM O COBEPILECHUU
JKOJIOTUYECKUX NpaBoHapylieHui. [lomyueHnHbie
CBEJICHUS MOTYT OBbITh HCIIOJIB30BaHBI B XOE
MPOU3BOJICTBA MO JIeJlaM O BO3MEUICHUH Bpe-
Jla, TPUYMHEHHOIO OKpy)Karouled cpene, B IO-
psiake, mpeaycMoTpeHHoM cT. 61 I'paxaaHckoro
npoueccyaigpbHoro kojekca Poccuiickoir ®ene-
pauu ot 14 Hosi6psa 2002 r. Ne138-D3 (pen. ot
17.02.2023 ), cT. 69 ApOurpaxHoro mpoiec-
cyalibHOTO Kojekca Poccuiickoit ®@enepaunn ot
24 nronst 2002 1. Ne95-D3 (pen. ot 29.12.2022 1.,
cusMm. ot 10.01.2023 ).

Taxk, B nene A57-8748/2019, paccMoTpeH-
HOM ApOutpaxkubiM cynoMm CapaToBckoil obnac-
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TH, HE OBLIM MPHUHATHI JOBOJBI OTBETYHKA 00 OC-
NapuBaHUN PE3yIBTaTOB MPOO TMOYBHI, MOCKOJb-
Ky OHM OBbUIM TOJOXEHbl B OCHOBY pELICHHS
Cyla mo JeJy O MPUBJICUYEHUH OTBETYMKA K aj-
MUHHCTPAaTUBHON oTBeTcTBeHHOCTH [3]. Takum
o0Opa3oM, paHee yxe ObUT yCTaHOBIIEH (DaKT Mpu-
YUHEHUs Bpela OKpY’Kalollell cpene, ero mpo-
BEpKa B XOJ€ TPakJAaHCKOTO CyIONPOU3BOICTBA
He TpeOoBasach.

Bmecre ¢ Tem ApOutpaxusiii cyn Ilo-
BOJDKCKOTO okpyra mo neny A06-1075/2018 on-
penenui, 4ro caM (akT NPHUBICUYCHHUS OTBET-
YhKa K aJMHUHHCTPATUBHON OTBETCTBEHHOCTH,
HE CHHMMAaeT ¢ cyna oO0s3aTelbCTB IO NPOBEPKE
pacueTa NPUYMHEHHOTO Bpena, MPEeACTaBICHHO-
ro Pocriorpe6uanzopom [4]. [lanHbli BBIBOA cyna
MPEICTABIAETCSA JIOTUYHBIM C TOYKH 3pEHUs 00-
HIMX TOJOKEHUH O BO3MEIICHWU NPUYMHEHHO-
ro BpeJa.

Ha ocHoBanuu npoaHan3upoBaHHOM Mpa-
BOTIPUMEHUTEIIEHON TPAKTUKHA TPEICTABISACTCS
BO3MOYKHBIM CZ€JIaTh BBIBOJ O CIEAYIOIIUX MpH-
YUHAX IIAPOKOW pPacIpOCTPaHEHHOCTH HCKOB
Pocnpuponnanzopa o BO3MEIIEHUH Bpena, Mpu-
YUHEHHOIO0 OKpy’Kawlluel cpene. Bo-nepsbix,
MIOJTHOMOYHS TaHHOTO TOCYIapCTBEHHOI'O OpraHa
M0 KOHTPOJIIO U HAA30py B cdepe MpUupoaonosb-
30BaHUS TIO3BOJISIOT CBOEBPEMEHHO BBISBIISTH
HKOJIOTMUYECKHE IPaBOHAPYIIEHUS U B Cilydae
NPUYMHEHHS] Bpela OKpyXkarolen cpene, obpa-
iaTeCs B CyJ 3@ 3alIUTON HapyLIEHHOIO Ipa-
Ba. Bo-BTOpBIX, BO3MOXXHOCTb HCIOJIb30BaHUI
pE3ybTaTOB TIOTYYSHHBIX TPOBEPOK M (DAKTOB,
YCTaHOBJIEHHBIX paHee M0 JesiaM 00 aJMHHHCT-
paTUBHBIX TpaBOHAPYIICHUAX. B-TpeTpux, 3Ha-
YUTENBHBIM MITaTOM KBaJU(HUIIMPOBAHHBIX CIIe-
[UAJIMCTOB, Ybsl JESTENLHOCTh B COOTBETCTBUU C
HOPMAaTHBHBIMH aKTaMH, ONPEAEIISIOMUMY oS-
JoK nesitenbHocTH Pocnpupoanan3opa, Hampas-
JIeHa Ha 3alIUTy OKPYKAIOIIEH CPEIbI.

B 10t cBsizu ucku PocnpupoaHanzopa o
BO3MEIICHUN BpeIa, MPUYUHEHHOTO OKpYXKaro-
e cpene, SBISAIOTCS OIMHUM W3 HambOosee -
(eKTUBHBIX CIOCOOOB peanu3alluu MpaBa Ha Cy-
NeOHYI0 3alIUTY 110 JAHHOM KaTeropuu Jedl.
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yuu. Peoicum oocmyna: https://www.vsrf.ru/docu
ments/all/31275/. — Jlama oocmyna: 10.01.2023.

3. llocmanoenenue Apdoumpasicrnoco cyoa
Tosonoicckoeo oxpyea om 23 nosiops 2022 2. no
oeny NeA57-8748/2019 [Dnexmponnviii pecypc].
Jloxymenm oguyuanvrio onyoauxosan He ObiLL.
Jlocmyn uz CIIC «KoncynomanmlIlntocy.

4. I[locmanosnenue Apdoumpasicrnoco cyoa
Tosonocckoeo okpyea om 31 urwona 2019 e. no
oeny NeA06-1075/2018 [Dnexmponnwiii pecypc].
Jloxymenm oguyuanvrio onyoauxosan He Obil.
Llocmyn uz CIIC «KoncynomanmlIlntocy.

MEPEBOJ FEPEMEHHOM JKEHIIIUHBI
HA JPYT'YIO PABOTY

M.C. Muwenko

BUII — Yuueepcumem npaea u couyuaibHo-
UHDOPMAYUOHHBIX MEXHONOUTL

2. Munck, Pecnyonuxa benapyco

Hopmbr 4.1 ct. 264 TpymoBoro kozaekca
PecniyOmukn benapych (manmee — TK) nampas-
JeHbl Ha oOJieTYeHHe yCIIOBHH Tpyna OepeMeH-
HbIM keHIHaM. C TeM, 4TOOBI 00eCIIEUnTE 00-
JIeTYEHHBIE YCJIOBHS TPYyZa, B IaHHOH CTaTbe 3a-
KOHA yKa3aHbl ()OPMBI PEIICHHs 3TOTO BOIIPOCa:

— CHIDKEHHE HOPM BBIPAOOTKH, HOpPM 00-
CITy’)KUBaHUS;

—TiepeBonl Ha Oosee JITKyro paboTy, Hc-
KJTFOYAIOIIyI0 BO3ICHUCTBHE BpEIHBIX U (WIIH)
OTTACHBIX TIPOU3BOJICTBEHHBIX (PakTOpoB [1].

W3menenune HOpM Tpyaa OepeMeHHbBIM KeH-
IIMHAM OCYIIECTBIISETCS IO 3asBJICHUIO JKCHIIH-
Hbl B COOTBETCTBUM ¢ 3aximodeHrneM BKK nim
MPOK, B KOTOpOM YyKa3bIBaIOTCSl JOMYCTHUMBIE
HOpMbI. [Ipu M3MEHEHHMH HOPM Tpynaa: CHHXKe-
HUU HOPM BBIPa0OTKH, HOPM OOCTY)KUBaHWSI,
YMEHBIIEHUH HOPM BpPEMEHH U JIPYyTUX HOPM
TpyJda 32 JKCHIIMHOW COXpaHAETCA CPEIHHM 3a-
paboTok 1o npekHei padore [2, c. 205].

Cormacuo 4.1 cr. 264 TK u n. 18 Canu-
TapHBIX HOpM M mpaBui «TpeGoBaHus K ycio-
BUSIM TpyAa J>KCHIUH», TUTMEHHYECKOro HOp-
MaTuBa <«JIOMyCTUMBIE IOKa3arenu (HakTopoB
MPOM3BOACTBEHHOHN Cpeabl U TPYIOBOTO IPOIIEC-
ca KCHIIWH», YTBEPKICHHBIX ITOCTAHOBICHHEM
MunncrepcTBa 37paBooXpaHeHus PecmyOnuku
benapych ot 12 nexabps 2012 . Noe194 (namee —
CanlluH Ne194) GepemeHHBIE KESHITUHBI B CO-
orBerctBun ¢ 3axkmodeHneM BKK wmm MPOK
MEPEeBOAATCS Ha JPYTYIO0 paboTy, Ooiiee JIErKyro




Y UCKJTIOYAIOIIYI0 BO3IEHCTBUE BPEIHBIX U (HMJITHN)
OTMaCHBIX TPOM3BOACTBEHHBIX (hakTopoB. [lpu
3TOM OpraHu3alys TPyAOBOro mpouecca amis Oe-
PEMEHHBIX KCHIIUH JIOJKHA COOTBETCTBOBAThH
CanlluH [1; 3]. bomee nerkoii u UCKIIOYArOIICH
BO3/ICMCTBHE BPEAHBIX U (MJIHM) ONACHBIX MPOU3-
BOJICTBEHHBIX (DAKTOPOB CUUTALETCS padoTa:

— TpeOyrolasi MEeHbIero (pU3NIecKoro Ha-
MPSDKEHUS;

— MCKJIIOYaroInas  Bo3jeiictBue HeOmaro-
MPUSTHBIX MPOU3BOACTBEHHBIX (DaKTOPOB Ha Op-
raHu3M OepeMeHHBIX >keHInuH. Hampumep, 6epe-
MEHHbBIE KEHIIMHBI JOJDKHBI OBITH OTCTPAHEHBI
oT pa0oThl Ha KOHBEWEpe C NPHUHYIUTEIbHBIM
PUTMOM PpabOThI, CONPOBOXKAAIOUIEHCS HEPBHO-
HSMOLIMOHAJILHBIM HAINpPsHKCHUEM, OHH HE JIOJIK-
HBI JIOMTyCKaThCsS K BBIMTOJHEHUIO PaloT, CBSI3aH-
HBIX C BO37IeiicTBHEM BO30OynuTenel nH(EeKIMoH-
HBIX, ITapa3uTapHbIX U IPHOKOBBIX 3a00JICBAaHUA,
a TakXe TPYIUTHCSA B YCIOBUSAX MH(PPAKPACHOTO
M3TY4YEHUS U T.J.

B coorBerctBun ¢ CaunlluH k opranusa-
IUU Tpyda OEpEeMEHHBIX >KCHIIUH TPEIbsBIs-
IOTCS CIIeyIole TpeOOBaHUS:

— TEXHOJIOTUYECKHE MPOLECcCHl U 000pyno-
BaHMe, TpeIHa3Ha4YCHHBbIE I Tpyna OepeMeH-
HBIX JKEHIIHWH, HE JOJDKHBI ObITh HCTOYHHKOM
(dbopMHUpOBaHUs TMPOU3BOJCTBEHHBIX (DAKTOPOB,
MOKa3aTeNd KOTOPBIX TPEBBIIMIAIOT BEIUYHUHBI
MPEIEIbHO JIOMYCTUMBIX KOHIEHTpAlUH, Tpe-
JeNBHO JIOMYCTHMBIX YPOBHEH, JIOIyCTUMBIX
nokaszareneil (U3NYecKux, XUMHUECKHX, OHo-
JIOTHYECKUX, TCUXO(PHU3HOIOTHIECKHUX, a TaKKe
OIMACHBIX IPOU3BOJICTBEHHBIX (PAKTOPOB;

— 3anpemaercs Tpya OepeMEHHBIX JKEH-
IIMH B YCJIOBHSIX BO3MOXKHBIX HPO(ECCHOHATb-
HBIX BPEIHOCTEH C HAPKOTUUYECKUMH aHAJIbIeTH-
KaMH, MPOTHBOOITYXOJIEBBIMU JIEKaPCTBEHHBIMH
CpeICTBaAMH, XUMUYECKUMHU BELECTBAMHU U COe-
JUHEHUSMH, OO0JIaJaloIMMU OTTAJKHUBAIOIINMH,
HETPUATHBIMU 3allaxaMy, C HEyCTaHOBJICHHBIM
TUTUEHUYECKUM HOPMaTHBOM.

XKenmuHam coO BpeMEHHM YCTaHOBJICHUS
O0epeMEeHHOCTH U B NEpHOJ KOpMIIEHHsI peOeHKa
IpyAblo, comacHo 1. 98 mocraHoBieHuss MuHu-
cTepcTBa 3apaBooxpaHeHus PecmyOmuku bena-
pych ot 28 utons 2013 1. Ne59 «O06 yTBepxkaeHuu
CaHWTapHBIX HOpM U TpaBui «TpeGoBaHus mpu
paboTe ¢ BHUIACOAMCIUICHHBIMU TEpMUHAIAMU U
ANIEKTPOHHO-BBIUNCIUTENIFHBIMU  MaIlHHAMMY,
TMTMEHNYECKOT0 HOPMaTHBA «IPEesIbHO-0ITyC-
TUMBIE YPOBHH HOPMHPYEMBIX IapamMeTpOB MPHU
pabore ¢ BHICOCIUICWHBIMH TEpPMUHAIAMH |
AIIEKTPOHHO-BBIYMCIUTEIbHBIMA ~ MaIlIMHAMI
(manee — CanlluH Ne59), cnemyer orpaHu4uThH
BpeMs paboThl C NEPCOHATIBHBIMH BBIYUCIUTEIb-
HeiMu MarHaMu (I19BM), BuaeonucrieitHbIMu

tepmunanamu (BJT), 3neKTpOHHBIMU BBIYUCIIU-
TenbHbIMU MammmHamu (OBM) no 3 yacoB 3a pa-
00YyI0 CMEHY C YYETOM 00sI3aTeIbHON OpraHm3a-
UM ONTHUMAaJIbHBIX MMapaMeTPOB MUKPOKIMMATA,
A’POHM3AIMHN BO3AyXa, COOIIONEHUS IOIMYCTH-
MBIX YpOBHEW mapameTpoB (U3NYECKHX (aKTO-
POB, CO3/IaBaMBbIX Ha pabodyeM MecTe Ipu padore
¢ BAT, OBM, [19BM, u peraMeHTHPOBaAHHBIX
NEePEPHIBOB B COOTBETCTBHH C 3aKOHOIATEIBCT-
BoM Pecny6muku benapyce [4]. Cormacuo 1. 99
CanllvH npu HEBO3MOXXHOCTH OpTraHHU3allUd pa-
00T B COOTBETCTBUH C YKa3aHHBIMHU TPEOOBaHMSI-
MU 10 IPUYMHAM, CBS3aHHBIM C 0COOCHHOCTSIMU
TEXHOJIOTUYECKOTO MpoIiecca, )KEHITUHBI CO Bpe-
MEHH YCTAHOBIICHHS OEpPEMEHHOCTH U B TEPHOJ
KOpMJICHUsI peOeHKa TPpyIbI0 JODKHBI OBITH Tie-
peBeneHbl Ha paboThl, HE CBSI3aHHBIE C HCIIOJb-
3oBanrem BJIT, 9BM u [I9BM [4].

3axmouenne BKK nin MPOK o nHeobxo-
JUMOCTH TIepeBojia OepeMeHHOH >KEHIIMHBI Ha
Ooree JIETKYI0 M MCKIIOYAIOIIYIO BO3JCHCTBHE
BpPEIHBIX U (WJIM) OMACHBIX MPOM3BOACTBEHHBIX
(dakTopoB paboTy AN HAHUMATENS SBISETCS
oOsi3arenbHBIM. [Ipu mepeBoie KEHIUHBI Ha Ta-
Kyl0 paboTy cOXpaHseTcsi CpeaHHil 3apabdoToK
Mo MpexHel paboTe, HE3aBUCHUMO OT BHJA BbI-
MOJTHSIEMOW PabOTHI M 3aHUMAaeMOU TOJHKHOCTH.
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BUOCOCNICUHbIMU  TNEPMUHALAMU U  JIeKIMPOH-
HO-BbIYUCTUMENbHBIMU MAUUHAMUY [DIekmpon-
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INOHATHUE U UCTOPUSA
CTAHOBJIEHUSA JIOT'UCTUKHU

B.B. Heuunopenko

BUII — Yuueepcumem npasa u coyuaibHo-
ungopmayuonnvix mexuonozuit, Ipoonenckuil
dunuan

2 I'poono, Pecnyonuxa benapyco

Ucropruuecku CI0XUIOCH, YTO JOTMCTHKA
KaK NpaKTU4yecKas [esATeJbHOCTh pa3BUBajach
Onarogapss BOGHHOMY Jeny. B mepBoMm Thicsde-
JIETUM Halled 3pbl B BOEHHOM JIEKCUKOHE psJlia
CTpaH C JIOTUCTUKOM CBS3BIBAIN JEATEIbHOCTh
10 YIIPABJIEHUIO NIEPEBO3KAMH, BOOPYKEHUIO ap-
MUH, UTAHUPOBAHUIO U CHAOKEHHUIO BOMCK Mare-
pUAJBHBIMU pECypcaMH, COIEPKAHUIO 3aracoB
[1,c.35].

Jloructuka B Hauane XX Beka cuMTajach
BOEHHOH HayKoM. JIorucTuueckue OCHOBBI U MO-
Jienyd O0IMpHO mpuMeHsuuch B xone [lepsoii u
Bropoii MupoBbIX BOWH (MarepuaIbHO-TEXHU-
yecKkoe o0ecrieyeHre apM1uu, ThUIOBbIE U (PPOHTO-
Bble CHaO)keHUeCcKue 0asbl, TPAaHCTIOPT).

B cneunanbHOl JuTeparype K KIIFOUEBBIM
MOMEHTaM, O0OyCJIOBUBIIUM TMOSIBJICHUE U Pa3BU-
THE JIOTUCTUKHU, OTHOCST CIEAYIOLINE: Pa3BUTHE
KOHKYPEHLIMH, BbI3BAHHOE MEPEXOIOM OT PBIHKA
MpO/AaBLAa K PBIHKY IOKyHaress; YCIOXKHEHHE
CHUCTEMbl PBIHOYHBIX OTHOLUEHUH U yBEJIHYE-
HUE NPUTI3aHUN K KauyecTBY MPOLECCOB paclpe-
JIeJIeHUs] TPOAYKLUHU; SHEPreTUYECKU YIagoK
1970-x romoB; Hay4YHO-TEXHUYECKHI MPOTpecc B
pa3paboTke TMOKMX aBTOMAaTH3UPOBAHHBIX IMPO-
M3BOJICTB; HAYYHO-TEXHUYECKUH Mporpecc B 00-
JaCTH CPEACTB CBsI3U W HH(OPMATHKH; pas3pa-
00TKa TEOPUU CUCTEM U TEOPUU KOMIIPOMHCCOB;
yHU(DUKAIMS TPaBUI U OOLIEPU3HAHHBIX MEPOK
BHEILIHEAKOHOMUYECKOH JAesTEeNbHOCTH, CTaHAAp-
TU3aLUsl XapaKTEPUCTUK TEXHUYECKUX CPEICTB
B pa3IMYHBIX cTpaHax [2, c. 7].

Uccnenyst UCTOpUIO NOSBIEHUS U CTAHOB-
JICHUSI TPAHCIOPTHO-IKCIEIULMOHHOTO 00CTy-
JKUBaHUS, HEOOXOJUMO OTMETUTh, YTO OHA pac-
[I0JIaraeTcsi B HENOCPEICTBEHHOM B3aMMOCBS3U
C UCTOpUEW pa3BUTHUs aBTOTpaHcnopra. Tak, ¢
X BeKa 3KCIEIULIMOHHAs JAEATEIbHOCTh CYILECT-
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BYeT KaK CaMOCTOSITeJIbHAsI OTPaciib YKOHOMHUKH.
Ha ee craHoBieHHe 3HAYMTEIBHOE BO3JEHCT-
BHE OKa3ajl pPaCUIMPEHUE MHUPOBOU TOPTOBIIH,
co3/aHue OOILIECTBEHHBIX CKJIAJI0OB B MOPTOBBIX
ropojax, a eile MpoBeaeHHE TOPTOBBIX IPMAPOK.
B camoMm Hauaje CTaHOBIIEHUS DKCIEIUTODP BbI-
CTymaj KJIIYEBBIM 00pa3oM B POJIH KOMHCCHO-
Hepa U ObLT CBsI3aH TOJIBKO ¢ ToBapoM. He mmes
COOCTBEHHBIX TPAHCIOPTHBIX CPEACTB, OH, TEM
HE MEHee, XOpOoIlo pa3dupaics B phIHKE TpPaHC-
MOPTHBIX YCIYT U IO 3asBKaM CBOUX KJIMEHTOB
OCYUIECTBIISZT BCE OIEpaliy, CBSI3aHHBIE C IIO-
CTaBKOW TOBapa (mepeBo3Ka, MOrpy3Ka-pasrpys-
Ka, TAMOXXCHHAs YMCTKA, XpaHEHHE, peann3aius
TOBapa, MPOU3BOACTBO IuiaTexkei). Kpome Toro,
HKCHEIUTOP 3aHUMAJICA pPa3pabOTKOW pamuo-
HAJIBHOTO MaplIpyTa JOCTAaBKH I'Py30B U BbIOO-
POM HEIOPOTUX U HAJEKHBIX TIEPEBO3UHUKOB.

B nauane XVIII Beka skcnienuTopsl MpH-
CTYTAIOT K OIepalysM M0 KOHCOJIUIALUU OTIIpa-
BOK (cOOp Tpy3a OT HECKOJIBKUX OTIpaBUTEICH
JUISL IOCTaBKH B OJIMH IyHKT Ha3HAu€HUs, CTpa-
XOBaHHE Ipy3a), HO MOCTENEHHO OHU OCBOOOXK-
JAIOTCSl OT JICHEXHBIX OIepaluii U HauyuHAIOT
nepeaaBaTh UX KOMMEPUECKUM OaHKaM.

N3006peTenne mapoBo3a MpUBETIO K CO3/a-
HUIO BO MHOTHX CTpaHaX MHUpa >KeJIe3HOTOPOXK-
HOM cetu. BrocnencTtBum xene3Has jopora 3a-
HUMAaeT MOHOIIOJILHOE