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Cexkmusa Ne 1

TEOPUSA U UCTOPUA TTPABA.
KOHCTUTYHNOHHOE ITPABO.
AJIMHUHUCTPATUBHOE ITPABO

3AKOHOJATEJIBHOE PET'YJIMPOBAHUE
PEAJIN3ALINU ITPABA HA OBPA30BAHUE
B PECITYBJIMKE BEJIAPYCb

banv H.IO. (FHII)

B kaxxno#t cTpaHe CymIeCTBYET CeroJHs COOCTBEHHas
MOJIENTb COIMATBHOTO TOCYIapcTBa. AHAIM3UPYS HCTOPUIO
CTaHOBJICHHUSI COBPEMEHHOTO OEIOPYCCKOTO COLMAIBHOTO
rocyapcTBa, cileayeT OTMETHTb, 4TO CaMO IIOHSTHE
«COLMATIbHOE TOCYJApCTBO» B KayeCTBE LIEICOPHEHTH-
pyIoIei NpaBoBOW KaTeropuu ObIIO OGHUINAIBHO 3aKpe-
IIeHo BrepBble B Tekcre KoHcrutynmm PecmyOmmkun
benapyce, npunsrtoit 15 mapra 1994 roma. B ct.2 Kon-
ctutynun Pecnybnuku benmapyck moiyumiia BBIpaKeHHE
TJIaBHas LeJb TPaBOBOTO COLMAIBHOTO TOCYAApCTBa:
«UenoBek, ero mnpaea, cBOOOJBI U TapaHTUH HX peanu3a-
IIMH SIBJISIOTCSI BBICIICH LIEHHOCTBIO M LIENBI0 00IIECTBa U
rocynapcTBa. 1'ocyaapcTBO OTBETCTBEHHO IEpe] rpakaa-
HUHOM 3a CO3/IaHUE YCIOBHHU JJIsI CBOOOJHOTO U JTOCTOH-
HOT'O pa3BUTHA JIUYHOCTI [1].

BaxneHmM conuanbHO-KYIbTYPHBIM IIPABOM SIBJISI-
eTcs mpaBo Ha oOpaszoBanme. OHO 3aKperieHO B CT. 49
Koncrurynun Pecny6nuku benapych, B cOOTBeTCTBHH €
KOTOPOH TOCyNapcTBO TapaHTHPYET €ro peaau3alHIo.
B macrosdmee BpeMms 3TO IpaBO paccMaTPUBAETCS Kak
€CTECTBEHHOE, HEOTUY)KIaeMOe U MPUHAIISKAIIee KaXIOMY
oT poxxaeHus. «EcTecTBeHHBIN xapakTep mpaBa Ha oOpa-
30BaHHE OOBACHAETCS TE€M, YTO YEJIOBEKY CBOHCTBEHHO
pa3BUBaThCA, TBOPUTH, CO3/laBaTh HOBOE, HAKAIJIHBATh
OTIBIT, 3HAHWS B TOW MJIM MHOH cdepe U, KOHEUHO, NepeaBaTh
HapaOOTaHHOE ¥ TIO3HAHHOE JPYTMM MOKOJICHUSIM, B HEM,
COOCTBEHHO, U 3aKITFOYALTCS CYIITHOCTh 00pa3oBaHmsD [2].

Koncturynus PecnyOmmku bBenmapyck TapaHTHpyeT
JIOCTYITHOCTh M O€CIUIaTHOCTh OOIIEro CpeiHero M Hpo-
(beccroHaMBHO-TEXHUYECKOTO 00pa3zoBaHus. YUTo Kacaercs
CPE/IHETO CIEeHMAIbHOTO U BBICIIEr0 00pa3oBaHus, TO OHO
JIOCTYITHO B COOTBETCTBHHM CO CIOCOOHOCTSIMH dYeJIOBEKa.
Kaxnprii MokeT Ha KOHKYPCHOW OCHOBE O€CIIaTHO
MOJYYUTh COOTBETCTBYIOIIEE 0Opa3oBaHHE B TOCYHAPCT-
BEHHBIX Y4eOHBIX 3aBelCHUSAX. B 3TOil CBSA3M BaxHO
COXpaHATh CHCTeMYy OecIIaTHOTO 00pa3oBaHMs, a TaKXKe
pa3BUBaTh CHUCTEMY IIATHOTO 0Opa3oBaHUS, Ienas ero
6osee nocrynHeiM. Copep’kaHne KOHCTUTYIHOHHOTO
npaBa HAa 00pa30BaHHE OXBATHIBACT Pa3BUTHE JIMYHOCTH,

TaJaHTOB, YMCTBCHHBIX M (IU3WYECKUX CIOCOOHOCTEH
YeroBeKa.

CucremMa akTOB O€NOPYCCKOTO 3aKOHOAATEIIbCTBA,
KOTOpasi o0ecrednBaeT peasu3annilo KOHCTUTYIIMOHHOTO
npaBa Ha 0oOpa3oBaHWE, MHOTOTpAaHHA M OIUPAETCS Ha
HOpPMBI MEXAyHapogHoro mpasa. Hampumep, B cT. 26
BceoOmieit gexknapaliuy mpaB 4ejI0BeKa YCTaHOBICHO, YTO
«KaXIBI YENIOBEK HMEET MpaBO Ha 00pa3oBaHUE» U
«0o0pa3oBaHHE [OJDKHO OBITh HAIPaBICHO K MOJIHOMY
pasButuio 4enoBedeckoi muuHoctu» [3]. B m. 1 cr. 13
MexayHapoTHOTO TakTa 00 SKOHOMHYECKHX, COIHAh-
HBIX ¥ KyIBTYPHBIX TakXKe MPHU3HAETCS MPaBO KaxXIOTo
YenoBeKa Ha 0Opa3oBaHUe.

B cucremy 3akoHonatenscTBa Pecyommku benapycs,
00ecreyrBalONIero aKTyajlbHble MHPOBBIC TEHICHLUH
peanu3anuu npaBa Ha oOpa3zoBaHue, kpome KoHcTuTyIMK
Pecniyonuku benapyck n Komekca 06 oOpa3oBaHuu BXO-
JIUT TaK)K€ MHOXECTBO HOPMAaTHMBHBIX MPABOBBIX AKTOB,
HOPMBI KOTOPBIX HAaNpsMYIO0 peau3yloTcs B 0oOpa3oBa-
HuH. HekoTopele U3 HUX pa3BHBaIOT moyioxkeHus Koxek-
ca. B gactHOCTH, 3akoH «O mpaBax peOCHKa» COIEPIKUT
CrenranbHBIe HOPMBI O TIpaBax peOeHKa Ha 0Opa3oBaHUeE,
3aKperyieHHble B cT. 23. B COOTBETCTBUM C HEM Ka)ablid
pebeHOK MMeeT MpaBO Ha TOJy4YeHHE OOpa3oBaHU, a
JETSM TapaHTHUPYETCs MPaBO Ha MOJyYeHHE OeCIUTaTHOTO
00pa3oBaHMs Ha YCIOBUSX H B MOPSAKE, ONpEIeICHHBIX
3aKOHOJATENbHBIMU ~ akTaMu PecnyOnuku  benapyce.
TlocynapcTBo moomipsieT pa3BUTHE TajaHTa U MOJIyYeHHE
oOpaszoBanus. JlanHblil 3ak0oH B CT. 27 IpeaycMaTpUBaeT
Mepbl MO 3alllUTe YEeCTH M JOCTOMHCTBAa pedeHKa MpH
OCYIIECTBIIEHUH 00pa30BaTENILHON IESITeNIbHOCTH, a B CT. 31 —
rapaHTud 1o oOecrneyeHHIo mpaBa Ha 00pa3oBaHUE LIS
JeTeH-MHBAJIHNIOB M JIETe ¢ OCOOCHHOCTSAMH IICHXO(H-
3U4ecKoro pasButus [4]. MOXHO OTHECTHM W Jpyrue
3aKkoHBl «O TapaHTUSIX 1O COIMAJIBHOHM 3amuTe AeTeii-
CHpOT, NIeTeH, OCTAaBIIUXCS 0e3 TMOMCUSHHS POIUTENCH,
«O TpaBOBOM TIOJIO)KEHUM WHOCTPAHHBIX TPAXKIaH ¥ JIHII
6e3 rpaxmanctBa B PecnmyOmmke Bemapyces», «O BowH-
CKOH 0053aHHOCTH W BOMHCKOH ciryxk6e», «O rocymapct-
BEHHBIX OCOOMSIX CEMBSIM, BOCITUTHIBIOIIINM JETeH H JIp.

[To Bompocam peammsamyy mpaBa Ha 00pa30BaHUE MOXKET
OCYIIECTBIATECSA  CyOCHIIIapHOE TIPAaBOBOE PETYIIMPOBAHKE
Konexcom 00 o00pa3oBaHWM W JPYTHMH KOJEKCaMHU.
B uactHocTH, B Koziekce o Opake 1 cembe npeaycMaTpriBa-
€TCsl OTBETCTBEHHOCTh CEMBH 32 PeOCHKa, ero oOpa3oBaHHe
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U BOCIIMUTAaHHUE, O00SI3aHHOCTU POIUTENIEH MO IOIyYEHHIO
netbMu 00pazoBaHust. HOpMBI HEKOTOPBIX APYIHX KOJEK-
coB, HanpuMmep, TpPyooBOro KOAeKca, peryIupyioT 0COOEH-
HOCTH TPYIOBBIX IIPaBOOTHOIICHUH B 00J1aCTH 0Opa30BaHMSI.

Bonpocsl 00pa3zoBaTenbHON ACSITENBHOCTH PerilaMeH-
THpYIOTCS Taroke aktamu [Ipesunenra PecrryOmuku bena-
pych (Hampumep, ykasamu Ilpesugenra PecmyOnukn
Benapych «O colpambHOM MOIEPKKE O0YYAFOIIIKCSDY U JIP. ).

KoHuenryanbHble BONMPOCH OOecIieueHusl IIpaBa Ha
oOpa3zoBaHue B cuCTeMe OOpa3oBaHMs B LIEJIOM WJIM €€
OTJENIBHBIX BUAAX MOTYT PErJIaMeHTHUPOBAThCA KOHIET-
LIUSIMU U TOCYJapCTBEHHBIMU IPOrpaMMaMM €ro Pa3BUTHUSL.
B kadecTBe HmpHUMEPOB aKTOB IMOJOOHOTO pPOJa MOXKHO
npuBecTH ['ocymapcTBeHHyI0 mporpamMmy «OOpa3zoBaHme
U MOJIOJEKHAs MONMTHKa», Kommieke mep mo monmep-
XKAHUIO AWMCIMIUIMHBI W IIPABONOPSIKA B YUPEKICHHUIX
oOpa3oBaHus, MPO(PUIAKTHKE TPOTHBOIIPABHOTO MOBEIE-
Hust, CTpaTernio pa3BUTHSI FOCYIAPCTBEHHOW MOJOIEXK-
Ho¥i nonutuku B Pecriybnuke benapycs mo 2030 roxa.

[Iupox mNpeaMETHBIM CHEKTp BONPOCOB B 00JIACTH
o0pazoBaHus, peryIMpyeMbIx noctaHoBieHusiMu CoBera
MunucrpoB Pecny6nuku benapyck. C omHOW CTOpPOHBI,
CoBeT MUHUCTPOB HaJielIeH MOJTHOMOYHMSIMH 110 U3AaHUIO
HOPMAaTHBHBIX IPaBOBBIX AKTOB IO BONpOcaM 0Opa3oBa-
HUsL HemocpencTBeHHo Konekcom 00 oOpaszoBanHuu, C
JIPYTOi — OH PEryJnpyeT Bce BOMPOCH 00pa3oBaHMs Kak
LEHTPAIBHBIN OpraH WCIOJHWUTEIBHOW BETBH BJIACTH B
COOTBETCTBHH CO CBOEH KOMIIETCHIIMEH, 3aKpEIICHHON
3akonom PecryOnmmku bemapycs «O CoBetre MuHHCTpOB
Pecniy6nuku benapyce». [Ipumepamu axtoB [IpaButens-
CTBa MOTYT CIY)XUThb MocTaHOBJIeHUsI «O0 yTBEpkKICHUU
[onoxenuss 00 y4YpEkKACHHUH BBICIICTO OOpPA30BAHUMY,
«O0 yTBEp)KACHUHU TOJOXKEHUS O (haKyJIbTETE JOBY30B-
CKOIl MOATOTOBKH, MOATOTOBUTEIBHOM OTAEJICHHUH, TOJ-
TOTOBUTEINIBHBIX Kypcax», «O perylinpoBaHHH HEKOTOPBIX
BOMPOCOB B c(hepe MOArOTOBKM HAyYHBIX pPaOOTHHKOB
BBICIIEH KBaTM(UKALIAN» U AP.

OpnHako HauOoIbIIee PACHPOCTPAHEHHUE 110 aHAIN3H-
pyeMoMy Kpyry BONPOCOB IIOJYYMJIO, TaK Ha3bIBAEMOE,
BEZIOMCTBEHHOE HOPMOTBOpPYECTBO MHUHHCTEpCTBAa 00pa-
30BaHUs, OCYIIECTBIISIEMOE TI0 BCEM BOIIpocaM 00pa3oBa-
TENBHOTO U BOCIIUTATENBHOTO IMpOoIecca, B paMKax KOTO-
POro HETIOCPEICTBEHHO PeaM3yeTcst MpaBo Ha 0Opa3oBaHHUE.
Kpome mocraHoBnenuii, MuHHCTEpCTBOM 00pa3oBaHMs
YTBEP)KIACTCS 3HAUUTENBHOE KOJIMYECTBO TEXHHUYECKUX
HOPMATHBHBIX NPABOBBIX AKTOB (THIIOBBIE Y4eOHbIE IIAHbI,
IIpOrpaMMbl, 00pa3oBaTeNbHBIE CTAHIApPTHI), & TaKKe
NIPUHUMAIOTCSl METOANYECKHE DPEeKOMEHIANH, MHCTPYK-
TUBHBIE TTNCHMA.

Tarxke W3mAlOTCS HOPMATHUBHBIE TIPABOBBIC AKTHI
WHBIMH TOCYIAapCTBEHHBIMH OpraHaMH, HOAYMHEHHBIMU U
(wmm) momoruetHeIMU [lpesumenty PecnyOmuku Bema-
pych, HarmonanbpHo# akagemun Hayk bemapycu, peciyo-
JUKAaHCKUMH OpraHaMH TOCYAapCTBEHHOTO YIpaBJICHUS,
HWHBIMH TOCYIapCTBEHHBIMH OPTaHU3ALUSAMH, MOTINHEH-
oMU [IpaButenscTBy PecrryOmuku benapych, MeCTHBIMH
OpraHaMHy TOCYJapCTBEHHOTO YIPABICHHSA, HMEIOIIMMHU
MIOJIHOMOYHST B cdepe 00pa3oBaHUS B COOTBETCTBUU CO
ct. 110 u 111 Kogekca 06 obpasoBanuu [5].

[IpuBencHHBIC BHIIE OTAETHHBIE HPHUMEPH CBUAC-
TENBCTBYIOT O MacIITaOHOM 3aKOHOJATEIHHOM pETyIn-
pOBaHWM pealln3aluy TpaBa Ha oOpasoBaHue B Pecry0-
nuke benapych, KOTOpoe B CBOEM COBOKYITHOCTH JOJKHO
cootBercTBOoBaTh KoHcTHTynmu, Komexcy o6 obpa3osa-
HUHM U OPYT OPYTy B COOTBETCTBHHU C Mepapxueld HopMa-
TUBHBIX IIPaBOBBIX akToB. Takum oOpasom, B PecryOinke
benapychk coznansl HEOOXOIUMBIE YCIOBHS AJISI peain3a-
MM KOHCTUTYIMOHHOTO TpaBa TpaXKIaH CTpaHbl Ha
noxydenue obpazoBanus. B pasButum cucremsl oOpaszo-
BaHUs MHOTOr0 NOOWIUCH Oarojapsi MOCTCIIEHHOMY ¢
COBEPLIEHCTBOBAHUIO.
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PEAJIM3AIUSA ITPABA T'PAYKIAH HA CBOBOY
CJIOBA, IPOBEJIEHUSI COGPAHUIA, MUTUHI OB,
INECTBUI U MAKETUPOBAHUSA

banabonos E.I'. (BUII)

B Hacrosueit crarbe npoBenéH aHanu3 3akoHa Pec-
myomukn benapycs ot 30.12.1997 Ne 114-3 «O maccoBbIx
MmeponpusiTuax B Pecriyonuke bemapycb», naH xputHde-
CKHI 0030p aKTyaJbHBIX NPOOJEM, BOZHHKAIOMINUX IPH
peanu3anyy MpaBa Ha CBOOOTY MHUPHBIX COOpaHH B CO-
BpeMEHHOI benapycu, a Takke NpeICTaBIeHbI MPeI0KEHHS
TI0 COBEPIIIEHCTBOBAHHIO OEIOPYCCKOT0 3aKOHOAATEBCTBA.

CerogHs mpaBO Ha CBOOOXYy MHpPHBIX CcOOpaHUit
rapaHTHPOBAaHO B TAKUX BAXHEHUIIMX MEXIyHapOIHO-
NIPaBOBBIX JIOKYMEHTax, kak BceoOei nexnapanuu npas
gemoBeka (cT. 20), MexXayHapOIHOM TMaKTe O TpakKIaH-
CKHX W TIONHUTHYecKuX TpaBax (cT. 21), EBpometickoii
KoHBeHIIMM 0 3ammTe TpaB YelioBEeKa M OCHOBHBIX CBOOOJ
(ct. 11), obs3aTenpcTBax Opranuzanuu o bezomnacHocTu
u CotpyannuectBy B EBporie n PykoBoIsImx npuHUMIAX
OBCE no cBo60e MUPHBIX COOpaHH.

B mamem rocymapcTBe MNpaBOBOE pPETYIHPOBAHUE
BBIIICYKAa3aHHOTO TIpaBa 3aKperuieHo B cT. 35 Koncruryrmm
Pecniy6onmuku Benapycs [1] n 3akone PecryOnmku bena-
pych ot 30.12.1997 roga Ne 114-3 «O MaccoBbIX Mepo-
npusitTusix B PecniyOmnvike bemapyce» (nanee — 3akon) [2].

IIpu ananm3e 3akoHa O MAacCOBBIX MEPONPUSTHSIX,
MOJKHO HAaiTH MHOTrO CHOPHBIX HIOAHCOB, KOTOpBIE B
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COBOKYITHOCTH 00pa3yIoT BCE€ HECOBEPIIECHCTBO MPOBEIE-
HUS TAHHBIX MEPOIPHUATHIA.

Peanuzanus mpaBa HAYMHAETCS C pa3peIieHus yIoJ-
HOMOYEHHBIX OPraHOB Ha IPOBEICHHWE MAacCOBOTO Mepo-
npusitysl. VIMEHHO Ha 3TOM CTafuM CTAHOBUTCSI 3aMETHBIM,
HACKOJBKO CHJIBHO IIPOBEACHHE MAHHBIX MEpPONPHUSTHHA
3aBUCHUT OT OPTaHOB I'OCYJJAPCTBEHHOTO yNPAaBICHHUS.

CTOUT OTMETUThH, YTO B 3aKOHE O MAacCCOBBIX MEpO-
MOPUSATUSIX TOBOPUTHCA JIUIIb O TOM, YTO JOJDKHBI OBITH
yKa3aHbl MOTHUBBI, M0 KOTOPHIM IMPOBEACHUE MEPOTIPHUSATHS
3alpelieHo, a Takke B HEM TMepeurciieHbl YCIIoBUS (Bpems,
MECTO, TIOr0/1a, YUCICHHOCTD U JIp.) Ha OCHOBAHUH KOTOPBIX
BBEIHOCHUTBECSI PCIICHHE O Pa3peIIeHUH WM 3alperieHHN
TIPOBEJICHISI MACCOBBIX MEPOTIPUSITHH, HO TPSIMOTO YKa3aHHS
TIPHYIH OTKa3a TaM He YIIOMHUHACTCS, KPOME OHOW OTOBOPKH:
«zampemiaeTcsi IMPOBEACHWE MACCOBBIX MEPOIPHUSATHIH,
€CIIN WX MENBI0 SBISIETCS OCYIIECTBIICHHE IPOIIaraHIIbI
BOMHBI WA KCTPEMHUCTCKOW JAEATENFHOCTH». OTMETHM
TaKkKe, YTO CIIUCOK YCIIOBUI HE SIBIISIETCS MCUEPIIHIBAIOLIMM.
U3 3T0rO0 MOXKHO CcenaTh BBIBOJ, UTO, MO CYyTH, HOPMBI,
yKa3aHHble B 3aKOHE, «pPa3BA3BIBAIOT PYKH» OpraHam
TOCYAApCTBEHHOTO YIPABJICHUS B UX TOJIKOBAHUM U TPH-
MEHEHUH, YTO MOXET NPUBECTU K 3JOYMOTPEOICHUIO
STHUMH OpPTaHAMH CBOMMH TOJTHOMOYHSIMH.

Jnst ycTpaHeHHsI TaKOro HEAOCTaTKa, MOXKHO PacCcMOT-
PETb CMEHY Pa3peIUTENBHOTO MOIX0a Ha YBEJOMUTEIHHBIH.
Takoe mnpenyoKeHHe HWCXOOUT BBHUIY CYIIECTBEHHBIX
HEIOCTATKOB, HAPYIIAOIINX MPaBO TpakIaH HA peann3a-
IO TIPOBENICHUSI MUTHHTOB, IICCTBUH, TEMOHCTPAIIUA H
MUKETUPOBAHUS, KOTOPHIE MbI BEISIBUIM paHee, U U3 LEH
YBEIOMJICHUS, KOTOpasi, BO-TIEPBBIX, Na€T TpaxkJaHaMm
BO3MOJKHOCTh TOJIb30BaTHCS UX MPABOM B TIOJHOM 00BEME,
a BO-BTOPBIX, MOJIPa3yMEBAET, YTO B 3TOM BOMPOCE OpPraHbI
TOCYAApCTBEHHOW BJACTH JOJKHBI BBITIOJHATH OJHY
CIMHCTBCHHYIO OOSI3aHHOCTB: HE IPEHSITCTBOBATH MHUP-
HBIM COOpaHHsM, HE «pa3rOHATHY WX, HE 3aJep KUBaTh
YYaCTHHKOB, HE M30WMBATh HX, a OXPaHATh COOPABIIMXCS
OT HEMHPHBIX [IPOBOKATOPOB, XYJIUTAaHOB U 00ECIICINBATh
0e30MacHOCTD MTPOBEACHUS TAKUX MEPOIPUSTHIHA.

OOpaTiM BHUMaHHE Ha TaKyl BaXKHYIO COCTaBISIO-
IIyo JTF000T0 MacCOBOTO MEPOIPHSTHSA, KaK MECTO ero
npoBeneHus. Kak mokaspiBaeT MpaKkTHKA, IENbI0 JII000TO
MUTHHTA, MIECTBUSA, JEMOHCTPAIMUA WM MUKETUPOBAHHUS
SIBIISIETCS] HE TOJIBKO BBIPAKEHHUE MHEHHS TI0 KAKOMY-ITHOO
BOMPOCY, HO U MIPOCTO MPHUBJICUEHNUE BHUMAHHS K HEMY CO
CTOpOHBI IpaxaaH, ux o0benunennii, CMU, rocynapcrsa.
B cBs3M ¢ 3THM, MOXKHO C/I€TaTh BBIBOJ, YTO MECTO IIPO-
BEJCHUS JaHHBIX MEPOIPHUATHH HMEeT OCOOyI 3Ha4u-
MOCTBh, TaK KaK OT PAacIONIOKEHHS paHee YIMOMSHYTHIX
MEpPOTIPUATHH HANPSMYIO 3aBUCHT JOCTI)KCHHE yKa3aH-
HOMH LEJIH.

B 3akoHe 0 MacCOBBIX MEPOIPHUATHAX MPOITUCAHO, YTO
«MaccoBOE€ MEPOIPHITHE MOXKET MPOBOTUTHCS B JHOOBIX
MIPUTOTHBIX JIJIS1 OTOW MM MeCTaxX», OJTHAKO CYIIECTBYET
OTOBOpKa O TOM, Ha KaKWX TEPPUTOPHUIX MPSIMO 3alperieHO
MIPOBOANTD JaHHBIE MEPOTIPHUSITHS.

IIpu cpaBHHTEnbHOM aHanm3e 3akoHa «O MacCOBBIX
MeponpuaTHsx» PecryOmuku benmapyce u 3akona «O co0-
paHUSIX, MUTHHTAX, NEMOHCTPAIUAX, MICCTBHAX M IHKE-
TUpoBaHuAX» Poccuiickoit @egepanui MOXKHO 3aMETUTD,

YTO POCCUUCKUN 3aKOHOAATENb MPEIyCMOTPEN TOJBKO
KOHKPETHBIN NEPEUeHb MECT, B KOTOPBIX HENbB3s IPOBO-
JUTh MAaCCOBBIE MEPOIPUSTHS, TOTAA KaK OEIOPYCCKHM
3aKOHOJATEIbCTBOM MPEAYCMOTPEHBI HE TOJBKO TaKHE
MecTa, HO ¥ ONIPEAEIEHHOE PACCTOSIHHAE OT HUX.

ITo 00BEKTHBHBIM IPUYUHAM TTOHATHO, TOYEMY B ITOT
NepedeHb BKIIIOYEHbl TaKHe MeCTa, KaK HalpuMmep, He
MeHee 300 METpOB OT TEPPHUTOPUIl AAEPHBIX YCTAHOBOK,
00BEKTOB, IpeJHAa3HAYCHHBIX [yl IPOU3BOJCTBA HIIU
XpaHEHUs PAJUOAKTUBHBIX BEIIECTB M MaTepHalOB,
MeHee 100 MeTpoB OT 31aHU, COOPYXKEHUH, B KOTOPBIX
OCYILECTBIISIOTCS MPOU3BOJCTBO, XpAaHEHHE WIIM peau-
3aIHs OpYXKusi, OOCTIPUNIACOB | T.II.

OnHaKko CIOpHBII BONPOC BO3HMWKAECT HAa CUET TEPpH-
TOpHUH, TPHIETAIOIMNX K 3JaHUSIM OQHIMAIBHON pe3n-
neanuu [Ipesunenta, HannonansHOTo coOpanus, CoBeTta
MunnctpoB Pecnybmuku bemapycs, pecmyOnmkaHCKHX
OpTaHOB T'OCYapPCTBEHHOT'O YNPABICHUS, MECTHBIX IPE-
CTaBUTEJIBHBIX, UCHOTHUTENIBHBIX M PACTIOPSIUTENBHBIX
OpraHoB M JApyrux nonoOHbIX. Tak kak npaBo Ha CBOOOIY
coOpaHHif, MUTHUHIOB, IIECTBHUM, IEMOHCTpAllUN U THKe-
TUPOBAHMS dYallle BCETO MCIOJB3YeTCsA I IOCTHKEHUS
MOJIUTUYECKUX IIeJied, a OpraHsl TOCYAapCTBEHHOIO
YIIpaBICHNs BBICTYIIAIOT B POJIM IIPOBOJHUKA BOJICHU3BSBIIC-
HUS Haposia, TO 3TH MecTa 0oJiee 3HaYNMBI, YeM JIPYTHE.

Emé omHuM HIOaHCOM, 3acIy)KHBAIOIIUM BHUMAaHHSA,
SIBISIETCSI TIPAaBO HCIIOJHHUTEIBLHOTO OpraHa TIOCyHapcT-
BEHHOM BIACTH WJINM OpraHa MECTHOTO CaMOYIPaBIICHHS
W3MEHUTh MECTO M BpEeMsA IPOBOJMMOTO MacCOBOTO
MeponpusaTus. MecTo BbIOMpaeTcs IS TaKMX MEPOIPHATHIA,
KaK MpaBHJIO, MHOTOIIOTHOE, IIPOXOJUMOE, a yIOJIHOMO-
YeHHbIE OpraHbl BIIPaBe NEPEeHa3HAUYNUTh HHOE MECTO IIpo-
BEJICHUS, KOTOPOE MOKET 3HAYUTEIbHO OTIMYATHCSA OT
BCEX IIapaMEeTpOB MPOBOAMMOIO MEPONPHUATHA. ITO
JIOBOJIEHO CHJIBHO MOXET 3aTpOHYTh IIPaBO I'pax<lIaH Ha
peanM3aIyio NpPOBEACHHS MUTHHIOB, IIECTBUH, IEMOHCT-
panuii ¥ MUKETUPOBaHMS, TaK KaK M3MEHEHHE MecTa MX
MIPOBEJCHUSI MOXKET B KOHEUHOM CUETE IPUBECTH K abCco-
JIIOTHOH TOTEpe MX aKTyaJbHOCTH, HE JJaTh BO3MOKHOCTH
B TNOJHOM 00BEME NOHECTH CBOIO TO3WIHMIO WJIM BOBCE
TIPOBE/ICHHE TAHHBIX MEPOTIPUSITHII CTAaHET OECCMBICTICHHBIM.

[Ipu TmatensHOM MpPOYTEHHH 3aKOHA, MOXKHO 3aMe-
TUTH €€ OJMH €ro 3aKOHOJATelbHBIH HemoueT. B cr.4
3aKkOHa O MAacCOBBIX MEPOIPHUATHUSAX YKa3bIBAETCS YTO
OpPraHU3aTOPOM COOpaHMs, MUTHHTA, IIECTBH, JEMOHCT-
patuu, MIKETUPOBaHNS, B KOTOPOM TPEIIIONAraeTcsl yqacTue
no 1000 demoBek, MOTYT OBITH TpakmaHe PecryOnmku
Benapych, MocTOSTHHO NMPOKMBAIOIINE HAa €€ TEPPUTOPHH,
JOCTUTLIME BOCEMHAJALATH JIET W olJyiajaromue n3bupa-
TeNbHBIM TIpaBoM. Ho eciim KOJIMYecTBO y4acTHHKOB
npexnoiaraercs 6onee 1000, To opraHmM3aTopaM MOTYT
OBITH TOJBKO TOJIMTHYECKUE TTapTUH, MPodeccroHaIbHbIE
COI03BI WJIN MHBIE opranu3anmu Pecryonmku benapyce.

W TyT BO3HHKAaeT psI BOIPOCOB, HANPHMEpP, E€CIH
MIpearoIaraeMoe KOJMYECTBO YYACTBYIOMIMX JO THICSYH,
a sBKa COCTaBWJIA YUCIO €€ MpeBbIIIaromee, Oyaer Jin
JAHHOE MEpPONIPHUATHE CUHUTAThCSd HECaHKIMOHHUPOBAH-
HBIM? ByAayT U NpenbsBIEHBI CAHKIWMH K TPaXJaHHUHY-
opranuzaTtopy i Het? Kak u keM MpoBOAUTHCS MOJICUET
U KakK JI0Ka3aTb €ro J0cToBepHOCTh? Ecnu rpaxnaHuH
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XO4YeT MPOBECTH MEPONPHATHE, NPEBBIIIAIONIEE THICATY
YYaCTHHKOB, MOJKET JI OH OOPATUTHCS K NMEPEUNCICHHBIM
OpraHU3aIsIM ¢ MPOChOOH MOMOIIN HMPOBEAECHHUS Macco-
BOTO MepomnpusTus 6e3 BcTymieHus B HuXx? Ecmm nma, To
Kakoil mopsnok? Kto B TakoM ciydae OyIeT cUMTaThCs
OpraHMW3aTOPOM, BO3MOXKHBI JIH COOPTaHU3aTOPHI? OTH
BOIIPOCHI 3aKOHO/IATE b OCTABMII HET OTBETOB.

Taxke crouT OOpaTHUTh BHHUMaHHE Ha TO, YTO JUIS
MIPOBEJICHUSI MAaCCOBOTO MEPOIIPUSITHS, €0 OpraHU3aTop
JIOJDKEH OIUIATHTh YCIYI'M OPraHOB BHYTPEHHHX €l MO
OXpaHe OOIIECTBEHHOIO MOPs/IKa, a TAKXKe MEIULIUHCKHE
U KOMMYHaJbHBIE YCIIyru. [Ipy 4éM OTMETHM, YTO Takas
oIUIaTa HE PAaCHpPOCTPaHAETCS HAa MEPONPHUSTHS, IPOBO-
JIMMBIE 32 CYET PECIyOINKaHCKUX M MECTHBIX OIOIKETOB,
T.€. Ha MEPOIPUATHS, CAHKIMOHHPOBAHHBIX TOCYIapCT-
BoM. Camoe BaXXHOE, YTO CyMMa OIIAaThl YCIyI OpraHOB
BHYTPEHHHX JeJl NMPHUBA3aHa K YHCIYy YYacTHHKOB: TPH
0a30BbIC — JUIT MEPONPHUATHS Ha NIECATH YeloBeK, 25 Oa-
30BBIX — JI0 COTHH 4€JOBeK, 150 06a30BbIX AJIsI MEPONPHSI-
THA OT COTHH OO0 THICAYH YCJIIOBCK, CCJIHU CIIC 6OJ'H>IHe JI10-
neit — 250 0a30BBIX. A BOT OpraHU3aIlUK 3PAaBOOXPaHE-
HUsA W OpraHusalnyuv, OKa3bIBaIOIMUEC KOMMYHAJIbBHBIC
yCJIyru, MOT'YT BBICTABJISATb CBOM paCUHCHKU: HUKaAKHUX
paMoK He ycTaHoBJIeHO B mpuHOumne. [lo stuM Tapudam
MOXHO INPOBOIMTH TOJBKO CTATHUYHBIC aKIUH, 0€3 IBH-
XKEHUsSI, B CIICIHAIBHBIX MecTax. Eciu akius nmpoxonur B
JIPYTOM MECTE€ WJIM TPOBOJUTCS IIECTBHE, PACICHKH yBe-
JMYUBAIOTCS B IOATOpA pasa. M3 cka3aHHOTO BHIHO, YTO
CYMMBI JUI OPTaHU3aTOPOB MAacCCOBBIX MEPONPHATHH 10-
BOJILHO OOJIbIIIME, OCOOCHHO €CITM OpPraHu3aTop — rpaxa-
HuH. Takoil MOmXod SBISICTCS CIEPKUBAMOIIMM (HaKTOpOM
JUTS1 IPOBEJICHUST MaccOBOTro MeponpusTys. U u3 yero cnenyer,
YTO CKOpEe BCErO MHOIHME OpraHW3aTophbl, MOMPOCTY OTKa-
JKYTCSl OT CBOEH HJIe, YTO TOJIBKO Ha PYKY TOCYAapcTBy [3].

W3 BhIlIe CKAa3aHHOTO BUJAWM, YTO 32 TO, YTOOBI pea-
JIM30BaTh CBOM NPaBa, MPHUAETCS 3aIIaTUTh, YTO, 110 CYTH,
SIBISIETCST OrpaHWYEHHEM KOHCTHTYLHOHHOTO IIpaBa Ha
cBOOOY IPOBEAEHUSI MACCOBBIX Meponpustuid. ['ocynap-
CTBO JOJDKHO BBITOJIHATE CBOM 00s3aTeNbCTBa B cepe
IIpaB 4YesIOBEKa, a He MEePeKIaabIBaTh UX Ha JIOJIEH.

B 3akoHe He oroBapmBacTcs, C KaKOro BO3PacTa MOXKHO
y4JacTBOBaTh B COGpaHI/IHX, MUTHHIax, MeCTBUAX, ICMOH-
CTpauusx, MMKETHPOBAHUH, U3 YEro CIEAYeT, YTO y4acT-
HUKHU JJAHHBIX MEPOIPUITHNA HE OIPaHUYEHbI BO3PACTHBIM
KpPHUTEPUEM, €CITH OHO MPOBOAMUTHLCS C COOIIOJJICHUEM Tpe-
OoBaHM 3akoHAa. Bmecre ¢ TeM U3 aHanM3a TMpaBOBOU
JUTEPATypbl, MOXHO CHEJNaTh 3aKIIOYEHHE O TOM, 4TO,
€CIIM JIETH TIPHIIITM C POJUTEISIMH Ha CaHKIIMOHUPOBAHHOE
MaccoBOE MEpOTIpHUsITHE, IpeTeH3nit He Oyznet. OHako ecin
peOEHOK Ha MEpONPUSATHH OAWH, BO3HUKAET BOIPOC, I/Ie
€ro POAWTENH M KaK OHU BBITIOJIHSIOT CBOM OOS3aHHOCTH
10 BOoCHHTaHMIO. Ha OCHOBaHMM 3TOTO K POIMTEISM WK
KEC JHIOaM HX 3aMCHAIOIIHUX, MOXET OBITH IMpUMEHCHA
ct. 10.3 (HeBpmmonHeHne 00sS3aHHOCTEH 1O BOCITUTAHUIO
nereit) KoAIl Pecry6muku benapycs. [Ipn aTom pe6EHOK,
KOTOPOMY YK€ HCIOJNHWIOCH 14 jer, OyneT mojyiexaTh
aJIMIHUCTPATUBHONW OTBETCTBEHHOCTH 1O cT. 19.1 (Menkoe
xynmuranctBo) KoAIl Pecny6muku bemapycs. A Ha Tex
KOMY HCIIOJTHHMJIOCH 16 JIeT W cTapiie, MOTYT COCTaBHUThH
npoTokou 1o c1. 24.23 (Hapymenue nopsiaka opraHusa-
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MW WA TPOBEJCHUS MacCOBBIX Mepompusituii) KoAll
Pecniyonmukun benapycs. M1 BOT 31ech MOXKHO 3aMETHUTh
MPOTHUBOPEYHE, C OJHON CTOPOHBI HUIAE HE YKa3aH BO3-
pacT y4acTBYIOIINX, YTO MOXKHO HUCTOJIKOBATh, YTO OH HE
ompeeEH, U yJacTHEe JOMyCKaeTcs HE3aBUCHMO OT BO3-
pacTta, a ¢ APYroil Kak HECOBEPIICHHOJIETHUE, TaK M HX
POAMTENN MOTYT OBITH OABEPTHYTHI CAaHKLUM [4].

OTMeTUM TakK e, 4TO 3aKOH IOJHOCTBIO MCKIIHOYaeT
CTUXMHHBIC ¥ CIIOHTaHHBIC MYOJIMYHbIE aKIWUU WM HPO-
cToe ckomjeHue mofeil. OfHaKo «BHE3aIHbBI MOPHIBY
HapOJHBIX MacC MOXeET OBITb COBEPIICHHO HEMOJKOH-
TPOJILHBIM BOOOIIE HUKaKUM criiaM. Yto xacaetcs 3abia-
TOBPEMEHHOCTH IUIAHHUPOBAaHWA — MHOTHE COOBITHSA
JIOBOJIEHO OBICTPO TEPSAIOT CBOIO aKTyalbHOCTBH. JleHcT-
Byromuii 3akoH «O MacCOBBIX MEPOTIPHUATUIXY, TI0 CYIIIe-
CTBY, IPU3HACT TAKNE aKIWH HeleraabHbIMU. HekoTopsie
aBTOPHI B IIPaBOBOH JIUTEPAType COBEPIIEHHO OOOCHO-
BaHHO OTMEYAIOT, YTO NPH KBATH(HUKAIUU MpaBOHApY-
LIEHUH, CBA3aHHBIX C HAPYLICHUEM NOPSAIKa NMPOBEIACHUS
COOpaHuii, MUTHHTOB, YIUYHBIX IECTBUN M ICMOHCTpPAIHH,
HE00X0MMO aOCONIOTHO TOYHOE pa3rpaHUueHHE YdacT-
HHUKOB M CJIy4allHBIX JINII, HAOJIIOAABIINX 32 IIPOBEICHHEM
TOTO WJIM MHOTO MEpONPHATHSA M HE MOJUICKALINX MpHU-
BJICYEHHIO K OTBETCTBEHHOCTH.

Jns  yperynmpoBaHUs aHHOW NpOOJIEMBI, MOKHO
o0patuThCs K 3apyoekHOMy onbITy. Hanpumep, Bo ®panmmm
JIEWCTBYIOT CIICIIMATbHBIC HOPMATHBHBIC aKTHI, OIpEIe-
JSIFOIIME CKOIUICHHSI HapoJa, HE SBISIONIMECS JEMOHCT-
pammsimu, B @enepansaoM 3akorne OPI" "O cobpanmax"
JaéTcsl TIOHATUE TaKUX COOpaHWH M MPONMCHIBACTCS IO-
PSAAOK UX NMPOBEACHUS U OTBETCTBEHHOCTH 33 €ro Hapy-
menwue [5].

W3 panee cka3aHHOTO, MOKHO BBIIBUTH, YTO 3aKOHO-
JIATENIbCTBO O MACCOBBIX MEPONPHSTHSX TpeOyeT pasrpaHu-
YeHUs, C OJJHON CTOPOHBI, KOHCTUTYIIMOHHO-IIPABOBOTO, C
JIpyTOH, aIMUHHCTPAaTHBHO-TIPABOBOTO pETyIHPOBAHMS
JTAaHHBIX OOIECTBEHHBIX OTHOLICHHH.

PerynupoBanue, rapaHTHpOBaHHE, OOecleYeHHe, Or-
paHWYEHMS, 3aIINTa, peaan3alis JaHHOTO MpaBa Ha CBO-
0oxy coOpaHUii, MUTHHIOB, JEMOHCTPAlWi, MECTBUNA U
MMUKETUPOBAHUS — TPEIMET KOHCTHUTYLIMOHHOTO 3aKOHO-
natenscTBa. OHAKO MOPSAIOK OPraHU3AIMM U IpOBeEJe-
HUS JTaHHBIX MEPONPUATHH BKIIIOYAeTCA B aJAMHUHHUCTpPa-
TUBHO-TIPaBOBON MHCTHUTYT, OCHOBAHHBIM HA PerylInpoBa-
HUHM TIOJJHOMOYMH U JEATENbHOCTH COOTBETCTBYIOLIHX
OpPTraHOB UCIOJTHUTEBHON BIIACTH.

YToOBI HCKITIOYHUTH MPEBBIIICHUE MTOTHOMOYUH JTI0JIXK-
HOCTHBIMH JIMLIAMHA M COTPYAHHUKAMH IPaBOOXPAHUTEIb-
HBIX OpraHOB B HMX HCKIIOUUTEIBHYI0 KOMIETCHIIUIO
JIOJDKHO BXOJHUTH TOJBKO OKa3aHWE COIEHCTBHS OpraHH-
3aTOpPy MEpOINPHATHS, KOTOPOE MOXKET BBIpaKaTbCsl B
MOJJIep)KaHUK OOIECTBEHHOI'O TOPAIKAa Ha TEPPUTOPUHU
(B TOMEIIEHNM) €ro MpPOBEACHUS M HHUKAKHM 00pa3oM
cyas0a TaHHBIX MEpONPHATHH HE JOJDKHA 3aBHCETh OT
CyOBEKTHBHOTO MHEHHS JOJDKHOCTHBIX JIUI] OPTaHOB TO-
CyJapCTBEHHOTO YIPaBJICHUS M OBITH COCPENOTOYEHa B
UX «EOUHOJINYIHBIX PyKax».

[ToxBoas OOIMIMIA UTOT MOXHO C YBEPEHHOCTHIO CKa-
3aTh, 4T0 B PecmyOmuke benapych cymecTByoT psjg
OrpaHMYEHUH Ha NpoBeleHHEe coOpaHWl, MHTHHIOB,




IECTBUMA, AEMOHCTPALMM H TUKETUPOBAHUS, UYTO HE
MO3BOJISIET TPaXKJaHaM B TOJTHOW Mepe pealin30BaTh CBOE
MpaBoO Ha MPOBEJEHUE NaHHBIX Meponpustuil. [Ipu sTom
NpU3HAHUE, COONIOIEHNe W 3amuTa CBOOOABI coOpaHmit
MPEICTaBIsIET COOOW BaXHEUNIYIO OOS3aHHOCTH COBpE-
MEHHOTO TOCyaapcTBa. VIMEHHO Takoe IMOHWMAaHHE CYII-
HOCTH CBOOOIBI MUPHBIX COOpaHUI CO CTOPOHBI OEIIOpyC-
CKUX 3aKOHOJATENICH W MPaBONPUMCHHUTENCH OyJeT Ciy-
JKUTh TAPAHTHUCH ee COOJI0CHHUS Ha MIPAKTHKE.
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O COBEPHIEHCTBOBAHUH
AIMHUHHUCTPATUBHO-IIPABOBOI'O
OBECHEYEHHUSI SKOHOMUWYECKOM

BE3OITACHOCTU TOCYJIAPCTBA

Buwneesckuit A.A. (bHUII)

HccrnenoBanne connanbHO-7KOHOMHYECKOW CUTYAIHA
B Pecnybnuke benapych mo3BosisieT rOBOPUTH O TOM, UTO
(hakTopamu, OKa3bIBAIOIIMMH HEMOCPEJICTBEHHO HETATHB-
HOE BJIIMSHUE Ha COCTOSHHE €€ HKOHOMHYECKOl Oe3zomac-
HOCTHU SIBJISIFOTCS: BBICOKAs! CTEMEHb 3aBUCUMOCTH 3KOHO-
MHUKH OT TIOCTABOK SHEPTOPECYpPCOB; 3HAYUTEILHBIA H3-
HOC OCHOBHBIX (DOH/IOB; BBICOKAss CEOECTOMMOCTh U HM-
MOPTOEMKOCTh MPOU3BOJAUMON TMPOTYKIHH, YTO CYIIECT-
BEHHO 0cCJa0IseT KOHKYPEHTOCIIOCOOHOCTh OeI0pPYCCKUX
CyOBEKTOB XO3SHCTBOBAHUS HAa BHYTPEHHEM H BHEITHHX
PBIHKAX; BEICOKHH YPOBEHb YHEPTO- U MATEPUATOSMKOCTH
MPOM3BOJICTBA; OONBIIAas JONS TPAHCIIOPTHOW COCTaB-
JSIoUIel B CTOUMOCTH TOBapoOB; YCKOPEHHBIH POCT TOCy-
napctBenHoro gosra (Ha 01.01.2021r. gonr neHTpaibHO-
T0 TPAaBHUTEIHCTBA U JIOJIT, TAPAHTHUPOBAHHBINA IIEHTPAIIb-
HBIM TIPAaBUTEILCTBOM cocTaBui 67 869 853 Tric. pybieit)
[1], HemocTaTOUYHBII 00BEM 30JI0TOBAMIOTHBIX PE3EPBOB U
yYBEIMUYEHUE JTOJIA TPOOJIEMHBIX 0aHKOBCKHX KPEIHUTOB, a
Takke€ OTCYTCTBHE JEHCTBEHHOTO aJMHHHCTPATHBHO-

MpaBOBOrO MexaHu3Ma e€¢ obecnedeHus. Bece aTo cBue-
TEJILCTBYET O TOM, UTO OEJIOpyCcCKasi 3KOHOMHKA SIBIIAETCS
OJHOM M3 HanboJIee 3aTPATHBIX U B CHIIy CBOETO OTKPBITO-
TO XapakTepa IMOABEP)KCHA CHIIPHOMY HETaTHBHOMY BIIHS-
HUIO BHEUTHHUX (PaKTOpPOB.

AHanu3 COBPEMEHHOTO COCTOSIHUSI MEXaHU3Ma aIMH-
HUCTPaTHBHO-IIPAaBOBOIO 00ECHEYEHNS] SKOHOMUYECKOU
6e3onacHoctu PecriyOnuku benmapycsk, a Taroke 3TarnoB ero
CTaHOBJICHUS, TI03BOJIMII BBIIBUHYTh HAyYHO-OOOCHOBAaHHOE
TIOJIOKEHHE O TOM, 4TO B benapycu B 1iesioM co3naH 3aen
JUISL TIPEJOTBPAILCHUS JIMOO0 HEHTpaau3aluy pa3IMYHbIX
yrpo3 HallMOHAILHOM 06€301MacHOCTH BOOOIIE 1 SKOHOMHU-
geckoit — B yactHOcTH. CPOopMHUpOBaHHAS CHCTEMA aIMH-
HHUCTPAaTHBHO-TIPABOBOTO 00ECHEUCHNST SKOHOMHUYECKOH
0€30MacHOCTH TOCYAAapCTBa (PYHKIIMOHHUPYET TOCTATOYHO
YCTOWYMBO M OOECIeUMBAET pEIICHHE MOCTABICHHBIX
nepen Heil 3amad. Bmecre ¢ Tem, npU COBEPLIEHCTBOBA-
HUM OpPraHM3AIMOHHBIX OCHOB M ()YHKIMOHHPOBAaHHU
CHCTEMBI 00ECHEeYEeHUs] HAIlMOHAIBHOH HSKOHOMHYECKOMN
0€301acHOCTH HEOOXOJMMO CTPOTO IIPHICPIKUBATHCS
NPUHLIMIA TPEBEHTUBHOCTH. Jleno B TOM, 4TO B CBOEM
MPaKkTH4YeCKOM ((YHKIIMOHAJIFHOM) BOIUIOIICHHH CHCTEMa
HaIlMOHAJIPHOX 3IKOHOMHYECKOH O€30IacHOCTH OJIKHA
HOCUTh HE OOOPOHHWTENBHBIA (YTO MBI HEOIHOKPATHO
HaOmonany), a NpenynpeXJarolIui, OINepeKUBAIOIINN
JCHCTBHSL TPOTHUBHOM CTOPOHBI Xapakrep. Tosbko mpu
TaKOH ITOCTaHOBKE BOIPOCA MOXKHO TOBOPHTb, UTO pealu-
3anus GYHKOUN 10 00ECTICUCHUI0 SKOHOMUYECKo# 6e30-
MIACHOCTH OYAET WCHIOJHATH POJIb KaK YacTHOHM, Tak W
oOmreii peseHnuu. [lepBas 3aki09YaeTcs B BO3ACHCTBUU
Ha KOHKPETHOTO NPaBOHAPYIINUTEISI TyTEM €ro HaKa3aHHs
B LESAX UCIPABICHHUS W TPENyNpPEeXKICHUs COBEPIICHHUS
UM INIpaBOHapyIIeHUH B cdepe dIKOHOMUUECKOI Oe3omac-
HOCTH B OynymieM. OOmiasi IpeBEHIIMs COCTOUT B BO3/CH-
CTBUU Ha BCEX APYIHX CyOBEKTOB IIpaBa B LEJSX HPENOT-
BpAIIECHUs] COBEPIICHHUS MMH COOTBETCTBYIOIIUX IIPaBO-
HapyIIeHUH B wccienyemMon chepe. IMeHHO u mOATOMY
TaKOH OCHOBOTNOJIATAIOMMI JOKyMeHT, Kak KoHuemrmms
HallMOHAJIBHOM 0€301acHOCTH, JOJDKEH YTBEPXKIAThCs
3aKOHOM, a He yka3oM llpesujeHTra, 4TO THOBBICHT €TO
CTaTyC B MEpapXHM HOPMATHBHBIX IIPABOBBIX akTOB Pec-
ny0nuku benapyce.

VYuuThIBass MECTO M 3HAUSHHWE YKOHOMHYECKOH 0e30-
MIACHOCTU B O0OECTIEYEHHU BCEH CHCTEMbI HAI[MOHAJIBHOMN
0e30MacHOCTH TOCYJapCTBa, HAa HAIll B3I, I€1ec000-
Pa3Ho OCYIIECTBUTH MOJTOTOBKY U NPHHSATHE OTACIBHOTO
CaMOCTOSTENIBHOTO ~ HOPMAaTHBHOTO  IIPAaBOBOTO  aKTa
(3aKoHa), KOTOPBIH OBl PErJaMeHTHPOBAT OTHOLICHUS B
chepe oOecriedeHUsT IKOHOMHYECKOH 0€30macHOCTH
rocyzaapctsa. [Ipu moaroroBke KOHIENINHA SKOHOMHYECKON
0€301acHOCTH TOCYAapcTBa CIEAYET OCHOBBIBATHCS Ha
O0OBEKTHBHOW OIICHKE PEalbHOTO COCTOSIHUS SKOHOMHKH
U MPOTHO3€ €€ Pa3BUTHsI Ha OJIMKAMIIYIO MEepCHEeKTHBY.
Hcxonss U3 mojoKeHHs O TOM, 4YTO TJaBHOW 3adadedl B
chepe obOecreueHUs] SKOHOMHUYECKOW OE30TMacHOCTH B
20212025 rr. CTaHOBMTCS CTpaTerus BOCCTAHOBICHUS
9KOHOMHUKH C BBIXOJIOM Ha TPACKTOPHIO YCTOHYHMBOTO
pasBUTHs, a NPHOPUTETHOE BHUMaHHEe OyJeT Yy/AelIeHO
OoprOe 3a BHEIIHWE PBIHKM W CTHMYJIMPOBAHUIO BHYT-
pEeHHEro MOoTpeOJeHus, MpHU 3TOM B OCHOBE pPOCTa —
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3¢ hexTHBHOE HCIIOJIb30BAHUE MECTHBIX PECypCOB, Mak-
CHMaJIbHOE 3aJcHCTBOBAHME BHYTPCHHHUX PE3EPBOB, Pa3-
BUTHE COOCTBEHHOH WHAYCTPHH BBICOKHMX TEXHOJIOTHH
[2], HEOOXOMMMO OCYIIECTBIICHIE MEp, HAIIPAaBICHHBIX Ha
HETIPEPBIBHBI MOHHUTOPUHI COCTOSHHUS M YIPO3 JKOHO-
MHUYECKO O€30MaCHOCTH, BBIIBICHHE BO3MOXHBIX U
peaybHBIX MPUYMH BBIXOJA MOKa3aTeled SKOHOMUYECKON
0€301acHOCTH 3a Mpe/eNibl YCTAaHOBJIEHHOTO TOCyIapcT-
BOM KOpHJIOpa, NMPUHITHE CBOEBPEMEHHBIX YIIPEXKIaro-
IAX W TMPOTUBOJCHCTBYIOIUX MeEp MO OrPaHHYCHUIO
JCKajlalliil HETaTHBHBIX SIBJICHUI M IPOLIECCOB B COIM-
aNbHO-DKOHOMHUYECKOW cdepe  CTpaHbl, BBI3BaHHBIX
BHEITHUMH U BHYTPEHHUMH YTPO3aMH.

Kpome 3TOro, B KOMIETEHIIMN CYOBEKTOB aJMHHHUCT-
PaTHBHO-TIPABOBOTO OOECIIEYCHUsI SKOHOMHYECKOH 0e30-
MIACHOCTH TOCYAApcTBa JOJDKHA OBITH BBIJEIICHA CAMO-
CTOSITENbHAsT (QYHKIMA 0 peaM3allii JaHHOTO Hampas-
JICHUsI JeATeNbHOCTU. B CBsI3M ¢ 3TMM mojaraeM, 4To B
OJTHOIT M3 cTaTell MPaBOBOTO aKTa HEMOCPEACTBEHHO per-
JIAMEHTUPYIOLIETO BOIPOCHl O00ECIEeUYEeHHs 3KOHOMHYE-
CKO# 0€30MacHOCTH TOCYAapCTBa HEOOXOAUMO Mpery-
CMOTpETh CIIeAyIOUIe HOPMBL: «DKOHOMHYECKas 0e30-
macHocTh PecnyOnmku Benapych obecrneunBaercst pere-
HUSIMH U JEHCTBUSIMH TOCYJapCTBEHHBIX OpPTaHOB, Opra-
HHU3anui, JOJDKHOCTHBIX JIMII U TPakAaH, HAIPaBJICHHbI-
MH Ha HEJIOIyIIeHHe 3KOHOMHYECKOH m3oianun bemapy-
CH OT MHPOBOW SKOHOMHYECKOW CHCTEMBI; COXPaHECHHE
He3aBucuMocTH PecnyOnmku bemapyce n oOecnieueHne
coOoIeHNs HAIMOHATBHBIX HHTEPECOB B TPHHSATHU
SKOHOMHNYECCKUX peH.IeHHﬁ, B TOM 4YUCJIC B paMKax Ha/lHa-
LIMOHAJIbHBIX OPraHOB 3KOHOMHYECKON uHTerpauuu. He
JIOILyCKAeTCsl NPUHATHE PELICHUI U COBEPLICHHUE JCHCT-
BUii, MPOTHBOpEYALIUX HHTEpecaM (HOPMUPOBaHUS U Oec-
nepeOoHOr0  (DYHKIIMOHMPOBAHUSI PBIHOYHOTO MPO-
crpanctBa Pecriybnuku benapyce. 3anpemaercs u BiedeT
OTBETCTBCHHOCTb 3a MNPHHATHE PCIICHWI W JCHCTBHH,
MPENSTCTBYIOINX TMPHUTOKY WHBECTHLIMH B 3KOHOMHKY
CTpaHBbl, MIPOBOLMPYIOINX HEOOOCHOBAHHOE ITOBBIIICHNE
LIEH Ha TOBapbl M YCIIyTH, CIIOCOOCTBYIOIIMX BBO3Y Ha
BHYTPEHHHUI PBHIHOK TOBApOB M YCIYT, ONMACHBIX IS 3]10-
POBBS M )KU3HH HACEIICHUS».

Taxoke, Ha Hail B3DIA], Uit 9QPEeKTUBHOro PyHKIHO-
HUPpOBaHUA CHCTEMBI oOecrieueHust YKOHOMHYECKOH
6e30macHOCTH HEOOXOAMMO CO3/IaHHE OpraHa MOHHTO-
pPHHIa SKOHOMHUYECKOH 0€30IacHOCTH rOCyAapcTBa, KO-
TOpLIﬁ CMOXKET HE TOJBKO BBIABISITH 3KOHOMHYCCKUEC
NIPUYMHBI BBIXOJA IIOKa3aTesiedl IKOHOMHUYECKOH 0e30-
MIACHOCTH 3a MPE/ENbl YCTAaHOBICHHOTO KOpUAOpa, HO U
TIO3BOJIUT TNPEINPHUHATh CBOEBPEMEHHBIC YIPEXKIAIOINE
1 IPOTHUBOAEHCTBYIOIINE MEPHI 110 OTPAaHUUCHHIO ICKaa-
LMY HETaTUBHBIX SBJICHUI M IIPOIECCOB B COIMAIBHO-
HKOHOMHYECKOH chepe cTpaHbl KaK IKOHOMHUYECKOTO, TaK
W TIpaBoOBOro xapakrtepa. [Ipu 3ToM 1oJ1 IpaBOBBIM MOHH-
TOPUHTOM O0ecCIiedeHHsI YKOHOMHUUYECKOW 0e30macHOCTH
roCy/IapcTBa ClielyeT MOHUMATh HAYYHO OOOCHOBAHHYIO
KOMIUIEKCHYIO CHUCTEMY OILIEHKH COAEP)KaHUSI HOPMaTHB-
HOTO IPaBOBOTO aKTa, a TAK)KE BO3MOXHBIX 3KOHOMHYE-
CKHX, q)I/IHaHCOBBIX, INOJIMTUYCCKUX U COLMAJIBHBIX I10-
CJIC/ICTBHH €T0 NMPUHATHS ¥ IPUMEHEHHSI.
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U3YYEHUE MPO®ECCUHOHAJIBHOM
OTBETCTBEHHOCTHU KAK OCHOBA
O®OPMHUPOBAHUSA ITPABOCO3HAHUSA
BYAYIIUX IOPUCTOB

TI'epacumuyk O.I1.
(Havyuonanvnwtit ynueepcumem
«Ocmpoditcckan akademuny, Ykpauna)

B ycmoBmsax pedopMupoBaHHS TNIPaBOBOI CHCTEMBI
COBPEMEHHOT0 O0IIECTBA B COOTBETCTBUH C IEPMAHEHTHO
W3MEHSIOIIMMHUCS  YCIIOBUSIMH ~ OOILECTBEHHOW Cpelbl,
OCMBICJICHHE BO3MOXKHOCTEH M I'paHHIl peaju3aluy yHU-
BEpCaJbHBIX MPHUHIIMIIOB IIpaBa MPUOOpETacT 0COOECHHO
6onpmioe 3HaueHue. Kaxmoe oOImecTBO BBIpabaThIBaeT
CBOIO MOJIeNIb IPAaBOBON KyJBTYPHI, BaXKHBIM 3JEMEHTOM
B €€ OCHOBE BBHICTYIAeT MpaBOCO3HaHHWE. Bompocsl ¢op-
MHUPOBaHHS TIPABOCO3HAHUS C YYETOM OCMBICICHHOTO
MPUMEHEHNS YHUBEPCAIBHO-TIPABOBBIX IPUHIIUIIOB HMEET
HE TOJIBKO TEOPETHYECKOE, HO U IPAaKTHIECKOE 3HAUYCHHE,
MIOCKOJIbKY ITPaBOCO3HAHHE SBILSIETCS] HEITOCPEACTBEHHBIM
HNCTOYHHKOM IPaBOMOPAIKA.

Axanemuk B. C. HepcecsiHil paccMaTpuBal mpaBoBYIO
KYyJIbTYPY KaK «JJOCTUTHYTbII YPOBEHb Pa3BUTUS B IIPABOBOM
(1 rocynapCTBEHHO-TIPABOBOM) OpraHM3aluK KU3HHU JIIOCH,
a OCHOBHBIM COJIEP’)KaHUEM COBPEMEHHOM IIPaBOBOM
KyJIbTYpBl CUMTANl «IPU3HAHHE, 3AIIUTy M OCYIIECTBIE-
HHUE TpaB M CBOOOJ 4elloBeKa M Ipa)<IaHHHA B KadeCTBE
BBICIIUX IIEHHOCTEM» [1, ¢. 272].

O. 0. UnpuH OTMETHI CTAaHOBIICHHE TPABOBOM (hOPMBI
CO3HAHMS KaK CIJIOKHBIH JJIsI JIMYHOCTH COIHAIbHO-
TICUXOJIOTHYECKHUI TpOLecC, BKIIOYAIONINKH BOCIIPHUATHE,
OLICHKY, pe(IeKCHIo, NPHHATHE PEIICHWH W B3STHE Ha
cebs OTBETCTBEHHOCTH B chepe HOPMATHBHO-TIPABOBBIX
npennucanuii [2, ¢. 131].

B cBsi3u ¢ aTUM oco0oe 3HadueHne MpuoOpeTaeT BoC-
MUTaHUE TPABOCO3HAHMA OYIYIIMX OPHUCTOB — IMPOBOJ-
HUKOB OOIIECTBAa HAa IYTH CTAHOBIICHHS BEPXOBEHCTBA
mpaBa. IlepBoe akageMnudeckoe 3HAKOMCTBO CTYAEHTOB C
STHKOH IOpPHCTA, Kak IpaBmwiIo (10 KpaiiHel Mepe Ha Tpo-
CTOpax MOCTCOBETCKOTO MPOCTPAHCTBA), NPOUCXOAUT B
paMKax JUcIUILIMHBL «fOpunuaeckas IEOHTOJIOTHS».
CKpOMHBIH OIBIT aBTOpa 3THUX CTPOK KacaTeJbHO H3yde-
HUSL yKa3aHOTO Kypca, Ipou3ollenmmi Oonee ABYX
JIECSITKOB JIET Ha3aJl, 3aCBUAETENILCTBOBAJ CIIOKHOE BOC-
MPUATHE TEOPETUIECKUX BOIPOCOB NEPBOKYPCHUKAMH.

[Ipobnema, koHEYHO, OOJIee KOMITJIEKCHAs, UMEIoIas
OT3BIB K KOHKPETHOM METOMOJIOTHH, HCIOIB3YIOMIeHCs
OTJENBHBIMHU TIPETIO/IaBaTEeNsIMU, HO JaXXe B OCTAJIbHOU
EBpone TpamumuoHHO IOpPHAMYECKas STHKA H3ydaeTcs
KaK CIieluaibHas BETBb 0O0IIel 3THKH. B cBoio ouepens
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JTUKa — 3TO OTpacib Quiocoduu, KOTopas 3aHUMAETCS
CHUCTEMaTHYECKIM M3ydeHHEM MpoOIeMbI YeTOBEYECKOTO
BBIOOpA TIOHATHH O XOpPOIIeM H IUIOXOM. ODTHMOJOTHS
TOHATHS («3THUKA» TPOUCXOAUT OT IPEBHETPEUECKOTO
«ethos» — MeCTOHaxOKIeHHe, OoOIlee >KUIbe, OObIvaii,
TEMIICPAMEHT, XapaKTep, CTIJIb MBIIUICHUS, YCTOSBIIYIOCS
NpHUpOy Kakoro-nubo sineHus. Apucrorens (384-322 pp.
JIO H. 3.), B35B 3a OCHOBY 3HaU€HHUE 3TOCA KaK XapaKTepa,
TeMIlepaMeHTa, oOpa3oBain npuiararenbHoe «ethicos» —
«OTHYECKHUIl» 1711 0003HaYeHUsT 0COOOW TPYIIIBI YelloBe-
YeCKUX J00pojeTeNeil — MyApOCTH, MY>KECTBa, YMEpEH-
HOCTH, CIIPaBeJJIMBOCTH M TOMy mnojoOHoe. Hayky o0
STHYECKUX A0OpOoaeTersIX (JIMIHOCTHBIE KadyecTBa), IOC-
TOMHCTBA XapakKTepa 4YeJIOBeKa APHUCTOTENb COOTBETCT-
BEHHO Ha3Bal «ethicey.

Teoperudecknii, purocopCKuii MOIXOM K MPerogaBa-
HUIO FOPHINYECKON 3THKH CTal KIACCHYECKHM B €BpO-
MEHCKOM FOPHINYECKOM O0pa3oBaHWU (M YacTO TaKUM
ocTaeTcd MPU M3YYEHUH HTHUECKHX BOIPOCOB B paMKax
opuauueckoil neontonorun). Ho ¢ apyroit cTopoHsl,
NOHMMaHKHE MNPAKTHYECKOTO0 3HAYEHHs STHKH B pabore
IOpHUCTa TakXe OTAASEeTCA NPH TaKOM YMO3PUTEIBHOM
H3y4CHUM IpeaMeTa.

Jo 70-X TOHOB MPONIIOTO CTOJETHS IMOJOOHBIA MOA-
X0J B IOPHAMYECKOM OOpa30BaHUHM COXPAHSIICS H B
Coenunennsix llltatax Amepuku, Oyoydd MPUEMHHKOM
eBponeiickux Tpaauiuii. Ho HekoTopsle cOOBITHS 3acTa-
B ropunndeckue yauBepcutetsl CLIA mepecmorpers
CBOM B3TJIIIBI HA TPENOIaBaHUC IOPUIUYCCKON STHKH.
KartanuzaTopoM n3MeHeHuil ctan YOTepreWTckuil ckaH-
nan (Watergate scandal) B 1972-1974 rr., 3aKOHYUBIIH-
Cs OTCTaBKOM mpe3ujeHTa crpanbl Puyapna Hukxcola,
enuHcTBeHHON B uctopuu CIIIA oTcTtaBKoil mpe3uieHTa.
He yrnyGunsisicb B HONIUTHYECKUE U IETEKTUBHBIE COCTaB-
JSOLME CKaHJajla, oOpaTMM BHHMMAaHUE Ha IOBEICHHE
aMepUKaHCKIX FOPUCTOB BOKPYT Hero. B wacHocTH, TeHe-
panmpHBII TpOoKypop O. PuuapicoH oTkaszaics yBOJHTH
npokypopa A. Kokca, cienasmiero 3anpoc OTHOCHTEIBEHO
CUCTEMBI TIPaBUTEIHCTBEHHOTO ayIHOKOHTPOIS W 3alTH-
CaHHBIX B OBaJbHOM KaOHWHETE IUICHOK, JTOKYMEHTHPYIO-
muX pasroBopbl P. HukcoHa ¢ momMomiHWKaMu, M B 3HAK
mpoTecTa mofan 3asBieHue o0 oTcraBke. P. Hukcon
HEMEJUIEHHO YIOBJICTBOPHI OTCTaBKy O. Pudapacona u
nmpukaszai 3amectutento Y. Pakencraycy (u.0. TeHIPOKY-
popa mociie oTcTaBku), yBoauTh A. Koxkca. V. Pakencrayc
TaKoke OTKa3ajics YBOJBHATH Kokca M M mojain nmpe3suaeHTy
3asBrieHHe 00 oTcTaBke. M Tonpko ['enepanbHblii CommcH-
Top (TTIaBHEIN YnHOBHUK MunHcTepcTBa Foctuin CIIIA)
P. Bopk cormacwicst BeImoHATG npuka3 Hukcona. (ITozxke
Bopk momaBancs Ha yTBepKIeHHE Cyabell BepxoBHOTro
cyna CIIIA B Cenart, Ho CeHar oTkazaics aenats bopka
cymeeit). Jleno o wmcTpeOOBaHWM aymuo3ammced, naxe
MOCJIe CMEHBI ClennaibHOTo Ipokypopa (JI. xaBopcku
BMmecTo A. Koxkca) mocturio BepxosHoro cyma. M Tonbko
B uroyie 1974 roga B €AMHOIYIITHOM PEUICHUH CITY)KHTEIH
@eMuIpl Bce ke 00s3aJIM MPE3UIEHTa MNPEIOCTaBHTH
UICHKH crienmaisHoMy pokypopy (United States v. Nixon).

Takum 00pa3oM, pa3inWYHOE MOBEJCHHE IOPHCTOB Ha
BBICIIIEM ypOBHE BBIOMPABIINX MEXIy YECTBIO M Kapbepoii,
JIOCTOMHCTBOM M CTPaxoM CTaJIO MPEAMETOM 00CyXKICHHs

B MpodeCCHOHANBHOHN cpefie, TOOYIUI0 U3MEHEHNE TI0I-
XO0/1a U3YUCHHUS STHKH IOPHCTOB Ha 00Jiee MPAaKTHUECKHUH.
MHorue puINYecKue By3bl JaKe M3MEHMIN Ha3BaHHE
npenmera: Legal ethics (FOpumnueckast stuka) na Legal
responsibility  (IlpodeccmonanmsHast  (fopuamdeckast)
OTBETCTBEHHOCTH). HyXHO 3aMeTHTh, 4YTO TEPMHUH
responsibility (oTBeTcTBEeHHOCTB) TYT yHOTpeOIsIETCS HE B
HEraTHBHOM 3Ha4€HHH (KaK OTBETCTBEHHOCTbH 3a IpPaBO-
HapylIeHHe), a B IO3MTHBHOM — KakK MOJIOKUTEIbHOE
OTHOIIICHWE MHAMBUAA K COBEpIIAEMbIM MM HOCTYIIKaM,
OCHOBAaHHOE Ha YyBCTBE JI0Jra, J0OPOCOBECTHOCTH
UCIIOJTHEHUSI BO3JIOXKEHHBIX Ha HETO 00sI3aHHOCTEH.

@opmupoBaHHE INPAaBOCO3HAHHUSA OyIyMHX IOPHUCTOB
MIPOUCXOIUT YepPe3 OCO3HAHUE 0CO00I MHUCCHU FOpHIIIC-
CKoii mpodeccun B odmiectse. B 3akoronpoekre “O 1opu-
JMYECKOM O0Opa3oBaHUM M OOIIEM IOCTYIle K IOpUAHde-
ckoif mpoeccun” (BHeceH B Bepxosubiii CoBer Ykpau-
HEI B 2017 romny) maercst 0003HaUeHNE BBICOKOW MHUCCHU
IOPUAMYECKON Mpodeccun — Kak Npodeccuu, HanpaBJIieH-
HOW B coorBercTBHMM ¢ KoHcTurynuelt YkpauHbl Ha
yTBEpIK/ICHHE BEPXOBEHCTBA MpaBa, 3allUTy IpaB U CBO-
0o/ yenoBeKa U MOANCPKAHUS MTyOJINYHOTO OOBHHEHHS B
uHTepecax obimecTBa. [Tomo0HBIM 00pa3oM 0TOOpaXxeH
ocobast obmecTBeHHass Muccus cynneit B banramopckux
mpuHIUIax noBeneHus cyneit (2002): “2.2. Iloemenue
CYAbU B XOJI¢ 3aCEIaHUs Cy/la M BHE CTE€H CyAa JOJKHO
CTI0COOCTBOBATH MOAIEPKAHNIO M POCTY JIOBEpHS OOIIECTBa,
MIPEACTaBUTENCH OPUANIECKOH Npodeccnd W CTOPOH
cyaeOHoro mpouecca B OOBEKTUBHOCTH CYABH M CyACOHBIX
opraHos.” [3]

Taxk >xe B CTtaHzapTax HE3aBUCHUMOCTH IOPHINYECKOM
npodeccurt MexayHaponHo# acconmaimu opucto (1990)
OBUIO PETYCMOTPEHO, YTO Ha NPE/ICTaBUTEICH I0pUanYe-
CKOW mpogeccr M TOCYJapCTBEHHbIE OpraHbl BO3JIAraeTcs
00513aHHOCTh 00y4JaTh M MPOCBEINATH OOIIECTBO OTHOCHTEIIHHO
TIPUHIIAIIOB TIPABOBOIO TOCYAApPCTBA, 3HAUECHNSI HE3aBUCHMOM
CyneOHOW CHUCTeMBI W BCEH OPHINYECKON MpOodeccHH,
nH(GOPMHUPOBATH UX O IpaBax M 00A3aHHOCTAX, & TAKKE O
BO3MOYKHBIX 1 HAJUISKAIIHX CIIOCO0aX UX OCYIIECTBICH [4].

O06o00mIast pasHple MOAXOABI K 0COOOMY 3HAYCHHIO
IOPUAMYECKON TTpodecCHr B )KU3HK OOLIECTBA, HEJIb3sl HE
OTMETUTh BIIMSIHHE IOPUCTOB Ha OOIIECTBEHHOE MNpaBO-
cozHanue. [lo3TOMy Te O3THYECKHE OCHOBBI, KOTOpBIE
3aKJIaJIbIBAIOTCS B OY/AyILIMX IOPUCTOB HA YPOBHE YHHBEP-
CUTETOB, UMEIOT MPSMBIE MOCJIE/ICTBHS B BUJIE CYLIECTBO-
BaHMS M JEATEIbHOCTH TOCYIApCTBEHHBIX M MPABOBBIX
WHCTUTYTOB, UX KauyeCTBCHHOTO HaIroJIHEHHs. M3ydeHue
CTyJICHTaMH IOPUANYECKUX CIICIHAIBHOCTEH Mpodeccho-
HallbHOM OTBETCTBEHHOCTH JIOJDKHO IIPOMCXOAUTH HE
TOJBKO HA (YHIAMEHTAIbHOW TEOPETHYECKOH OCHOBE,
HO W C WCIIOJIb30BAaHWEM NPHMEPOB U3 PEAIbHOM KHU3HU.
Taxue npuMeps! T0DKHBI OBITH KaK HETraTUBHBIMH, Tak W
MO3UTHBHBIMHU, 4YTOOBI Pa3HOCTOPOHHE IPEACTABISIACH
peansHOCTB. BakHO, 9TOOBI Takue IpUMEpHI OBLTH B3SITHI
C HACTOSIIEH MpPakTHKH (C OTKPBITBIX HCTOYHHKOB,
HarpuMmep). IHTepakTHBHOE BOBIIEUEHHE OYIYIIHX FOPUCTOB
B pa300p peasbHBIX CUTYyallWii, TJIe OHU CTaJIKHBAIOTCS C
MOpaJibHBIMU AWJUieMaMu B cdepe IOpUCIPYACHIHH,
MaKCHMaJIbHO MoMoraeT (JOpMHpOBaTh WHAWBHIYATbHOE
podecCHOHANBEHOE TPABOCO3HAHUE.
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O JONOJHHUTEJBHBIX TAPAHTHUAX JINLI,
NIYIUX 3AHIATY B PECITYBJIMKE BEJIAPYCb

I'punuyx M.I1. (BUII)

AXTyaJIbHOCTh JIaHHOW TEMBI COCTOMT B TOM, YTO
Oonplllasi YacTh JIML, MIIYIIMX 3aliuTy B PecmyOmuke
Benapycs, Bce emie CTaIKuBaeTcsa ¢ NMpobieMaMu peasu-
3aIMM TIPEIOCTaBICHHBIX UM TIPaB B MOBCEIHEBHON KU3HU.
B cBsi3u ¢ 3THM HEOOXOANMO COBEPIIEHCTBOBATH 3aKOHO-
JIaTeIbCTBO, KOTOPOE PETYIHPYEeT MpEeNOCTaBICHHE W
pean3aIyio TAKUX MPaB JaHHBIM JIUIAM.

3a BpeMs peanm3alii 3aKOHOAATEIhCTBA O BBIHYX-
IeHHO# murpanuu B PecmyOmnmke bemapycs ¢ xomaTancT-
BOM O IPEAOCTABICHUU CTaTyca OeKeHIa MM JIOTIOTHU-
TENBHOM 3aIMUTHl 00paTWiIKCh 0KoyIo 9500 MHOCTpaHIIECB
u3 71 rocynapcrea mupa. M3 HuX cratyc OexeHIa Moy I
954 numa, a IONMONHUTENbHAs 3aIllUTa IpeJoCTaBICHA
6onee 3000 BbIHYXZEHHBIM Murpantam. B 2020 romy
KOJIMYECTBO OOpaTHBIIMXCS COCTaBHIO Oojiee 260 udenoBek,
0K0JI0 75% W3 KOTOpBIX — rpaxaaHe YkpauHbl. CpenHe-
CTaTUCTUYECKUH MOPTPET BBIHYXICHHOTO MHIPAHTA,
KOTOPBIN MPOKUBET Ha TeppUTOpHH benapycu, BEITIAauT
CJIEAYIONINM 00pa30oM: JINIO TPYJOCIIOCOOHOTO BO3pacTa,
3a4acTYIO 9TO CEMbsI C OTHIM HITH OoJiee peOeHKOM.

Bomnpocs! TpynoycTpoiicTBa M BBIOOpA JKHIIbSI OCTAIOTCS
IIOBCEMECCTHBIMU HpO6HeMaMI/I JUJIA JIUL, UINYIUX 3allUTy
B Pecniyonuke benapycs. Te, kTo B cocTosiHuy 3apaboTaTh Ha
KHU3Hb, PEAKO MOTYT HaKaIIUBaTh COEpeXEeHUS M YIyd-
I1aTh CBOE COLMAJIbHOE IMosokeHne. HemHorue momydaror
CEepbE3HYI0 TIOMOIIIB JUIS TOTO, YTOOBI CIIPABUTHCS C TIEPBBIMU
NPENSTCTBUAMH W TIOJYYHTh CBOIO IEPBYIO 3aIHCh O
TPYJOYCTPONCTBE B TPYAOBOI KHIXKKE [1, c. 56].

B cBs3u ¢ 3THM Jnna, unrymue 3ammry B PecrryGumke
Benapych, 10MKHBI HIMETH T€ K€ MpaBa Ha TPYA U PaBHOE
OTHOIIEHHE K cebe, KaKk M HMHOCTPAaHHBIE TpaxJaHe.
Amnanmm3upyst npaBa O€KEHIEB M JIMI, KOTOPBIM Ipeoc-
TaBJICHO YOEKHIIE, BUTHO, YTO MPABO HA TPYOYCTPOUCTBO
HE 3aKpeIUIeHO KaK CaMOCTOSITENIFHOE MPaBo, & OXBATHIBACTCS
KAaTeropueil «MHbIE IIpaBay.

BBuagy storo HeoOxoammMo momoimHUTH cT. 20 m 26
3akoHa «O mpenocTaBICHNH HHOCTPAHHBIM TPaKIaHaM U
qunaMm 0e3 TpakIaHCTBa craryca OeeHIa, IOTIOIHH-
TEJILHOM 3alnThl, yOEeKHWIa W BPEMEHHOW 3aIlUTHl B
Pecniybimke benapyck» COOTBETCTBYIOUIMMH YacTSIMU:
TPYIOYCTPOMCTBO HapaBHE C MHOCTPAHIAMH, TTOCTOSHHO
nposkuBatomumu B PecrryOnnke bemapych, B cooTBeTcT-
BUY CO CBOMMH 3HAHUSIMH, YMEHHUSIMH U CITIOCOOHOCTSIMH.
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[Tomumo  TpyaoycTpoicTBa  MPOOIEeMAaTHIHBIMU
SBIISIIOTCSL TAK)KE€ BONPOCHI CaMOCTOSITENILHOIO TTOMCKA
KWUJIbS JINI, UIIymuX 3amuTy B PecmyOnmke bemapycs.
benopycckoe 3akOHOAATENBCTBO MNPENyCMAaTpHBAET JBa
BapHaHTa NMPOXXMBAHMSA WHOCTPAHIIEB: B MECTaX, MPENOC-
TaBJISIEMBIX TOCYAAPCTBOM, MM B MECTaX, KOTOPBIE MHO-
CTpaHel| B COCTOSHMM CaMOCTOSITEJIbHO HaiTH 3a coOCT-
BeHHBIE cpencTBa. [lonaraem, uro ais oOuiecTBa U rocy-
JlapcTBa Ooliee TIPHEMIIEMBIM SIBIISIETCS BTOPOI BapHaHT.
Tax, B JaHHOM Clly4ae, 60-nepebix, 00JIee TONHO Peatn3yeTcs
npaBo Ha cBOOOJY HEPEIBIDKEHUS M BHIOOP MeEcCTa *KH-
TENIBCTBA, @ B0-6MOPbIX, obecrieunuBaeTcs Oojiee paBHO-
MEPHOE pacceNeHNe JAHHBIX JIUI IO TEPPUTOPUH CTPAHBIL.

Bmecte ¢ TeM cyliecTBYIOLIUI CPOK AJIsl NOCTAaHOBKU
Ha y4eT B MATh JHEH HE BCErJa IMO3BOJIET JIMILY, HILY-
meMy yOexuIie, MpuHATh 00JyMaHHOE PEIICHHE W pea-
JIM30BaTh CBOE MPABO HA CAMOCTOSTEIBHOE MOCENECHUE HA
teppuropuu Pecrrybnmku benapycs.

B coBpeMeHHBIX yCIOBHAX HAWTH MOJXOISAIIEE KHIIbE
3a [IATh Z[Heﬁ HE BCEraa npeacTaBjasACTCsa BO3MOXKHBIM, YTO
BBIHYKIACT 6e)KeHI_[eB CTaHOBHUTLCA Ha Y4YCT B MECTaX, MpeC-
JOCTAaBJIACMbBIX U1 MOPOXKUBAHUA TOCYydapCTBOM, 4YTO
B CBOI0O OYepelb MOXET CHACPKHUBATh UX TaJbHEHIIYIO
HHHULHATHUBY 110 CAMOCTOSITEIbHOMY IOUCKY YKHIIBSI.

B cBs3u ¢ 3THM monaraeM I1enecoo0pazHbIM YBEIHMINTh
paccMaTpHrBaeMBbIii CpOK ITOCTAaHOBKHM Ha yder 10 10 pabounx
JIHEH, YTO TO3BOJIMT JIMIIAM, MITyIINM 3aInuTy B PecmyOnmke
benapyce, akTHBHee peann3oBaTh CBOE NPaBO HAa CaMoO-
CTOSITENBHOE TPOXKMBaHWE Ha Tepputopuu PecryOnuku
Benapyce, 94TO MOCIYXHUT OAHUM M3 yCIOBHUH HMX Oiaro-
MOJIYYHOU colnanu3auu.

YKa3aHHON TMO3UIMH TaKKe NPUACPKUBACTCS Oemo-
pycckuii yuensiit A.W. demopako. [IpoananmsupoBaB UTOTH
peanu3anuy MeXIyHapOIHBIX cormanienui (¢ Kazaxcrtanom,
JlatBue#t, Poccuiickoii ®expepanueil), 0CBOOOIUBIINX
HHOCTPAHIIEB OT PETUCTPAllMd HAa 3HAYHUTEIBHBIE CPOKU
(ot 30 mo 90 cyTOK), OH OTMEYaeT, YTO yBEIMYCHHE CPO-
KOB IIPeObIBaHUsI HHOCTPAHIEB 0€3 PErHCTpaliy HE CKa-
3a]0Ch Ha KPUMMHOTEHHOI oOcTaHoBKe B PecmyOnmke
Benapycs (2, c. 23].

Takum oOpazomM, ymma, uitymue 3amuty B PecryOiike
Benapyce, — 3T0 Tpy#AOaKTHBHEIE, C TOCTATOYHO BBICOKHM
YPOBHEM 00pa30BaHUsl JIIOAU, KOTOPble B OOJBIIMHCTBE
CBOEM HE JOJDKHBI UCIIBITBIBATh TPYIHOCTEH C TPYLOYCT-
pOMCTBOM, a, cllel0BaTe€IbHO, UMETh HAJEKHBIM HCTOY-
HUK CPEACTB CYIIECTBOBAHMS. HaHHLIe N3MCHCHHUSA 3aKO-
HozxarenbscTBa PecriyOnmku bemapycs o nmpaBoBoM 1mosio-
JKEHUH JIMI, WIMYyIKX 3amuTy B PecryOmmke bemapycs,
OymyT crmocoOCTBOBAaTH IOBBIMICHUIO MMUJKA CTPaHBI,
AKTUBU3ALH MEXKYHAPOIHBIX KOHTAKTOB.
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OCOBEHHOCTH IIPE3UIEHTCKHUX
IJIEKTOPAJIBHBIX KAMITAHUU
B PECITYBJIMKE BEJIAPYCb

AKunuu B.B. (BHII)

C momenta mnpunsatus Konctutyuuu 1994 roma B
Pecnybnnke Benmapych ObIIO MPOBEAEHO ILECTH 3JIEKTO-
paibHBIX MPEe3UACHTCKUX Kamnanuii: B 1994, 2001, 2006,
2010, 2015 u 2020 rr. Ilpu 5TOM OAMH TOJBKO pa3 — B
1994 rony — BBIOOpPEI POLILTH B /IBa Typa.

Bomnpocs! npoBenenus BeioopoB B Pecnyonuke bena-
pych HETaNbHO pEriIaMeHTHpyroTcss B I30mparensHOM
kozekce, mpunstoM 11 despans 2000 r. [1].

PaccmoTprM ocobeHHOCTH TIpOBeIeHHBIX B bemapycu
MPE3UICHTCKUX BBIOOPOB. IlepBhle M3 HHUX COCTOSINCH B
Mae-mtorie 1994 rona. B HUX ydacTBOBaNM B KayecTBE KaH-
minatoB: A, Jlykamenko, B.®. Keowu, 3.C. ITlo3nsk,
C.C.Ilymkesuy, A.M. JIyoxo n B.H. HoBukos. IIpu sTom
HauOOoJNIbIIeH aKTUBHOCTBIO ~OTJIMYAACh IMPEABBIOOpHAs
aruranus 3a A.l'Jlykamenko. OH U ero JOBEepeHHbIE JHIA
MPOBOJMIN COOpaHus M BCTPEUM C W30MpaTesiMUd BO BCeX
KPYIHBIX ropojax Hamel ctpaHbl. OcTaibHble KaHAUAATHI
HE TOJIy9WIH OOJBIICH 3NIEKTOpaIbHOW MOIIEP)KKH H3-3a
CBOM ITACCHBHOCTH BO BPEMs arUTAIIMOHHOTO NEPHOA.

Crenyromasi npe3uaeHTCKas SJICKTOpANbHAS KaMITaHHs
nponuia B uoHe — ceHTsA0pe 2001 Toma. OCHOBHOM JICHB TO-
nocoBanus nportent 9 cenrsaops 2001 roxa. B OromeTeHu st
TOJIOCOBaHMS ObIIM BHECCHBI TpH KaHauaaTa: A.I'. Jlykaren-
ko, B.1 I'oruapuk u C.B TNaiinykesuy. JeiictByromuii [Ipe-
suzaeHtT A.I'. JlykanieHko ObUT riepen30paH Ha BTOPOI CPOK C
pesyabTatoM 75,65%, ero Ommwkaiinmii koHkKypeHt B.U
I'onvapuxk nomyuni 15,65% ronocos.

TpeTsst 31eKkTOpasibHAs KOMIAHUS NPOIUIA B MEPHOJ C
nexadps 2005 mo mapt 2006 rona. OCHOBHOM JIeHb TOJI0CO-
BaHus Obl1 19 Maprta 2006 roga. B GromieTeHn I TOJIOCO-
BaHUs ObUTM BHECEHBI YeThIpe KaHaunaara: A.I'JlykameHko,
A.B Mununkesuy, C.B Talinykesuu u A.B Kosynun. Jlei-
creyroruii [Ipesunent A.I'.Jlykammenko ObLI iepen3opaH Ha
TpeTHi CpoK ¢ pesynbratoM 82,97%, a ero OmmkaiImi
KOHKYypeHT A.B MununkeBuu nosryuun 6,12%.

YerBepTast 371eKTOpaIbHAas KOMIIAHKS TIPOIIIa B HOSIOpEe —
nexabpe 2010 roaa. [Tpr ’TOM OCHOBHOM JIEHb TOJIOCOBAHUSI
6611 19 nexabpsa 2010 roma. Kanammatamu B mpe3wIeHTHI
6bun 10 kanmunaToB. OcHoBHBIE U3 HUX — A.l. JlykameHko
n A.O Cannukos. [evictByromuii [Ipesunent A.I'. Jlyka-
IICHKO OBIT Tepen30paH Ha YeTBEPTHIH CPOK C Pe3yIbTaTOM
79,65%, A.O CannukoB nomyauni 2,43 % MoJIEP>KKU rpasx-
naH. CTOUT OTMETHTb, YTO BIIEPBHIE COCTOSUIUCH TEIIEBH3HU-
OHHBIE 1e0aThl, TIOKA3aHHbIE B 3aIIHCH.

[IaTas snexTopayipHas KOMIIAHMS TPOIIIA B HIOJE —
okTsi0pe 2015 rona. OCHOBHOW JeHb TOJIOCOBAHHUS IPO-
men 11 oktsaOps 2015 roma. B kauecTBe KaHAMIATOB B
npesuneHtsl Belctynanu: A.I'. Jlykamenxo, T.H. Kopot-
keBny, C.B. TaiimykeBuu, H./|.Ynaxosuu . JlelicTByro-
mmii [Ipesunent A.I'. Jlykamenko Opur mepem3OpaH Ha
IATBI CPOK C pesynbTaToM 83,47%, ero OmmxadImmi
koHKypeHT T.H. Koporkesuda nomyunna 4,44 % rosocos.

lectsie BEIOOpH! [Ipesunenta Pecnybnukn benapych
npouuti B Mae — aBrycra 2020 rozaa. Beibops! mpoxonuu

B CJIOXHOH 3MMAEMUOJIOTHYECKOW 0OCTAHOBKE B CBSI3H C
KOPOHOBUpPYCHOW MHGpeknuel. B m3bupatensubie Orosute-
TEHHU ObUTM BHECEHBI IATh KauauaaTos: A.l'. Jlykamenko,
C.I'.Tuxanosckas, A.B. Imutpues, A.A. KaHonankas u
C.B. Yepeuensb.

Craaus npeaBEIOOPHON aruTanuy Havanach 15 wiomis
U 3aKOHYMWJIACh 8 aBrycra. 3a 3TO BpeMsl KaKIbli KaHIH-
JaT UMeN MPaBoO BBICTYNUTH MO rocyaapcTBeHHbIM CMU.
OTHUM TPaBOM BOCHOJIb30BAIHCH BCE KaHIUAATHI, KpOMeE
A.T'. Jlykamenko. OHaKko 3a 5 AHel 0 JHS TOJI0COBAHUS
AT Jlykamenko Ha mpaBax aedicTByromero IIpesunenra
o0paTtuiics kK 0EIOPyCCKOMY HApOIy U MapiIaMeHTY.

B cootBercTBHU ¢ M30MpaTeIbHBIM KOJCKCOM KaHIH-
nat C.I' TuxaHoBCKast cO CBOMM IPEABBIOOPHBIM MTAO00M
OpPTraHU30BaJI MAcCCOBBIC CAHKIIMOHHPOBAHHBIC MHUTHHTH
BO BCeX KpymHBIX ropoaax bemapych. 30 uroms 2020 r.
MIPOIIENT CaMblii MacCOBBIM TMPEABHIOOPHBIH MHUTHHT 3a
JAHHYIO DIIEKTOPANFHYI0 KaMIAaHWIO, OpPTaHU30BAHHBINA
mraboM C.I” TuxaHOBCKOM.

W3 BBINIEN3I0KEHHOTO MOXHO CACJIaTh BBIBOJ, 4YTO
CTausl PEABBIOOPHOM aruTaluu SBISICTCS CaMOM aKTHB-
HOH BO BpEMs MPE3UACHTCKUX U MAPJIaMEHTCKUX 3JICKTO-
panbHBIX KoMmaHuii. OpHako, B IEIIX OOCCIeUeHUs
PaBHBIX BO3MOXKHOCTEH BCeX KaHAMIATOB B MCIYTATHI
(B IIpe3uaeHThl), clie0Bajio ObI BO30OHOBHTH TOCYAApCT-
BEHHOE ()MHAHCHPOBAaHHE BEIOOPOB, YTO UMENO MECTO IO
paHee AEHCTBOBABIIEMY 3aKOHOIATEIILCTBY.

JINTEPATYPA
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NMILVIEMEHTAIIUSI HOPM
MEXKIYHAPOIHOI'O ITPABA
B KOHCTUTYLHUU PECITYBJIUKHU BEJIAPYCh

Kanunun B.B. (BUII)

HMiutemMeHTaIst — 3TO TPOLECC NPOHUKHOBEHUS
HOPM MEXJIYHapOJHOTO IpaBa B HAIIMOHAJIBHYIO MPaBO-
ByI0 cuctemy. M B mocienyromeM MpakTHIecKoe OocCyllie-
CTBJICHHE U peaju3alus HOPMATUBHBIX IPENNUCAHUIN
BHYTpH cTpaHbl. [IpobiemMa MMIUIEMEHTAIIUN HOPM MeX-
JlyHapOJIHOr'0 IIpaBa B HALIMOHAJIBHOM IIPaBOBOH cHCTEME
SIBIISIETCS BEChbMa akTyallbHOM Ui PecrryOnuku bemapyce.
310 00yCIIOBIMBAETCS MPOIlECCaMH III00ATN3aui MUPO-
BOT0 COOOIIECTBA, YKOHOMUUYECKOH M KYJIbTYpHOW HMHTE-
rpalnyy, KOTOphIE CONPOBOXKAAIOTCS IOBBIMICHUEM POJIH
MEXJTyHapOAHOI0 IpaBa B PErIaMEHTAllUM TeX OTHOLIE-
HUH, KOTOpBIE €Ill¢ BUe€Pa OTHOCWIUCH HCKIHOUUTENIBHO K
BOIIPOCAaM BHYTPUTOCYJapCTBEHHOTO PETYIHPOBAHUS.

27 wronsa 1990 1. Bepxosueni CoBer PecmyOmuku
Benapyce uznan Jleknapaiuio o ToCyAapCTBEHHOM CyBe-
perutere PecryOnmku benapyck. OnpeneieHHOe BHIMAHNE
B Jlexmaparum ObUTO yJAeNeHO MEXAYHapOTHOMY IpaBy.
B IIpeam6Oyne BepxoBusiii COBET MPOBO3IIIACHI TTOIHBINA
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roCyIapCTBeHHBI cyBepeHuTeT PecnyOnuku benapychs,
"MeHUCTBYsS B COOTBETCTBHHM C NpUHIMNAMHU BceoOmiei
JIEKJIapaluy TIpaB 4elloBeKa M APYTMMHU OOIICTIPH3HAHHBIMU
MEXIyHapOIHO-TIpaBOBEIMU akTamu"[1]. MHorHe mOj0-
keHus BceoOmeld aekyiapanyy  BIIOCJICIACTBHH  OBLITH
TpanchopmupoBansl B Korcrurymnuio Pecny6nmku bema-
PYCh, paBHO KaK U MOJ0XKEHUS MeXIyHapoJHOTO IaKTa O
TPaXKIAHCKUX Y MOJIUTUYECKHX MpaBax U MexTyHapoaHOro
MakTa 00 SKOHOMHYECKHX, COLHMANBHBIX M KYJIBTYPHBIX
mpaBax. C 1991 roga Jlexknapauus O rocyaapCTBEHHOM
cyBepenurete Pecriyonmuku benapych mMena craTyc KOH-
CTUTYLIMOHHOTO 3aKOHa, KOTOPBIA OHa yTpaTuia co BCTY-
wieaneM B cwiy Koactutymunm Pecrmybmukm benapych
30 mapta 1994 rona.

B Koncrurymuu Pecrry6nmuku bemapycek ocoboe BHH-
MaHHE YJENCHO MEKAYHapoAHOMY mpaBy. HopMbl Mex-
JyHapOJHOTO TIpaBa 3aKPETJICHBI B HECKOJBKHX CTAThIX
Koncturymmn Pecrryommku Benmapycs. B ctathe 8 ckazaHo,
yro “Pecnybnuka Benapycs npusHaér npuopureT ooie-
MIPU3HAHHBIX TNPUHIUIIOB MEXAYHApOJHOTO IIpaBa H
obecrieunBaeT COOTBETCTBUE MM 3aKoHojaTenbcTBa” [2].
B cootBercTBuM co crathéit 18 Koncturynuu “Pecmy6-
nvka benapych B cBOell BHEIIHEW NOJUTHUKE UCXOIUT U3
NIPUHIOUIIOB PaBEHCTBA TOCYIApCTB, HETIPUMEHEHUS CHIIBI
WJIN YTPO3BI CHIION, HEPYIIMMOCTH TPaHHILl, MEPHOTO ype-
TYJIUPOBAHUSI CIIOPOB, HEBMEIIATENILCTBA BO BHYTPEHHNE
Jena W JIpyrux OOWIETIPU3HAHHBIX MPUHIOWIOB M HOPM
MeXayHapoaHoro mpasa” [2]. "ObecriedeHne npaB H CBO-
6on rpaxkmaH PecryOnmuku benmapych siBnsiercst BBICIICH
LIEJIBIO TOCYIapCTBa... |'0CyapcTBO rapaHTUPYET IIpaBa U
cBoOOmbI TpakaaH bemapycu, 3akperuieHHble B KoHCTH-
TYIUH, 3aKOHAX U 1pedycMOmpennbvle MeNcOyHapOOHbIMU
obsazamenvcmeamu’ [2, ct. 21]. I'apantum rocynapcrsa
pacTpoCTPaHAIOTCS U Ha MHOCTPAHHBIX I'paXkJaH W JIUI]
0e3 TrpaKIaHCTBa, KOTOpble Ha Teppuropuu PecryOnvku
Benapych none3yroTcst mpaBaMu M UCHOJHSIOT 00S3aHHOCTH
HapaBHe ¢ TpaknaHaMu Pecniyomuku benapycs, ecinu nHoe
HE OIPEAETICHO 3aKOHAMH M MEXIyHapOJHBIMU JIOTOBO-
pamu. Crarbst 59 pernameHTHpPYeT, 4TO “TOCYIapCTBO
00513aHO NMPUHUMATH BCE JOCTYITHBIE €My MEpBI Ul CO3-
JTaHWSI BHYTPEHHETO M MEXIIyHapOJHOTO IMOpsiKa, Heoo-
XOAMMOTO IJISl TIOJTHOTO OCYIIECTBJICHHUS NMpaB U CBOOOX
rpaxgan  PecryOnuku bemapyce, mpexycMOTpEHHBIX
Konctutynumeit” [2]. B cratee 61 OcHoBHOro 3akoHa
CTpaHbI TOBOPUTCS, UTO “Ka)/IbIi BIIpaBe B COOTBETCTBUHU
C MEXIyHapOJHO-IIPaBOBBIMU aKTaMH, paTH(UIMpOBaH-
HeIMH PecmyOnukoit bexapych, oOpamarscs B MeKXIyHa-
POIHBIE OpraHM3alUK C IEIbI0 3aIIUTHl CBOMX IIPaB M
cB00O, €cM HMCYepIlaHbl BCE MMEIOIINECS BHYTPHUTOCY-
JIapCTBEHHBIE CPEJICTBA NMPaBOBOM 3amUThl” [2]. A cTaThs
112 ycranaBiuBaer, 4To “CyAbl OCYLIECTBIISIIOT MPABOCY-
e Ha ocHOBe KOHCTHUTYIIMM M NPHUHSATBHIX B COOTBETCT-
BHU C HEH WHBIX HOPMATHBHBIX akToB” [2].

Crates 8 Koncrurynuu Pecny6nuku benapych ycra-
HAaBJIMBAET, 4T0 benapych Npu3HAET BEPXOBEHCTBO MEX-
JTyHApOJIHOTO TIpaBa Ha TEPPHTOPHH CTPAHBI M 0OECIIeUrBACT
MIPUOPUTET IO OTHOIIEHHIO K JIFOOBIM HOPMATHBHBIM
aKTaM, BXOIAIIMX B IIPaBOBYIO cucTeMy PecmyOimkn
Benapycs, B Tom uncne u k Koncturynuu. PykoBoacTBysch
crarbedt 116 Koncrtutynum, cratesiMu 5 u 9 3akoHa o
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Koncruryrmmonnom cyne Pecny6muku bemapych, Kon-
crutynnoHubii Cyn PecyOnuku benapych MOXeT TpH-
3HaBaThb MEXIYHAPOJHBIE NPABOBBIC AKThl yTPATHBLIIMMU
CHJIy B Clydae, €CJIM OHH IIPOTUBOPEYAT U HE COOTBETCTBYIOT
Koncrurymun Pecrry6nukn benapycs, a Takxke IpHHATHIM
JIeKpeTaM U 3aKOHaM.

Tem He MeHee, eciii paccMaTpUBaTh NPUHIMIILI BeHckon
KOHBEHLIUM, TO B TeKylleM mojoxeHun KoHcTurynuu
MOXHO HaOsonaTh Koyumsuio. dakTuyecku B cylecT-
BYIOLIEH HepapXuM HOPMATUBHBIX aKTOB MEXKTyHApOJHBIC
3aKOHBI CTOST HIke KoHCTUTYIHH.

Pecnybnuka benapyce sBIseTCs ToCyJapCTBOM-
Y4acTHUKOM BEHCKON KOHBEHLIMM O MPaBe MEXIYHAPOIHBIX
noroBopoB (1969). KonBeHnus mpuMeHsieTcs: K IOTOBOpaM,
3aKIII0YaeMBbIM MEKIY TOCyAapcTBaMU B HHUCBMEHHOU
¢dopme. BeHckas KOHBEHIMA O NpaBe MEXIYHAPOIHBIX
JIOTOBOPOB  SIBIIIETCS BaXKHEWIIMM HCTOYHHUKOM IIPaB
MeXIyHapOJHBIX JOTOBOPOB. B cratbsax 26, 27 u 46 Ben-
CKOM KOHBEHIIMHM CKa3aHO, YTO “KaXKIbId JeHCTBYIOLIUI
JIOTOBOP 00s13aTeJIeH AJIS €r0 YYaCTHUKOB M JOJDKEH UMHU
JIOOPOCOBECTHO BBIMOJHATHCA, “yUaCTHHUK HE MOXET
CCBUIAThCS Ha TOJIOKEHHs CBOETO BHYTPEHHETO IpaBa B
Ka4€CTBEC OIllpaBAaHUA IJid HCBBLIIIOJIHCHUSA UM }IOFOBOpa”,
TaKxe B CTaTbe 46 yKa3zaHO, 4TO “TOCYJapCTBO HE BIPABE
CCBUIATBCSI HA TO OOCTOSITENHCTBO, YTO €TI0 COTJIACHE Ha
00513aTeNBHOCTD [UISi HETO J0TroBOpa OBLIO BBIPAXKEHO B
HapyLEHUH TOTO WIK MHOTO MOJOXEHUS €ro BHyTpEHHE-
ro NpaBa, KAacaloIIerocss KOMIETEHINH 3aK/II04YaTh J0ro-
BOpBl, KaKk HA OCHOBAaHHU HEJEHCTBUTEIBHOCTH €ro
corjiacusi, €ciii TOJBKO JAHHOE HapylleHHe He ObLIO
SABHBIM W HC KacCaJlOCb HOPMBI €Ir0 BHYTPEHHEIo IpaBa
0c000 Ba)XHOTO 3HAYCHUS” W “‘HapylICHHE SIBISETCS
SBHBIM, €CJIM OHO 6y}1€T O6’beKTI/IBHO OYCBUJHBIM I
n000ro rocynapcTsa, JEHCTBYIONIETO B 3TOM BOIpOCE
JIOOPOCOBECTHO M B COOTBETCTBUU C OOBIYHOW MPaKTH-
koit”’[3].

Uro kacaeTcs NpakTUYECKOro MPUMEHEHHsI MEXKAyHa-
POIHBIX 0053aTENBCTB, TO WX peaju3alys HE BCerzaa
COOTBETCTBYET OCHCTBUTEIBHOCTH: HET KOHTpOJA 3a
COOTBETCTBUEM HAIMOHAJIBHOIO 3aKOHOJATENbCTBA U
MEKAYHApOIHBIX 0053aTeIbCTB HE TOIBKO 1O paTH(UIH-
POBAaHHBIM MEXKIAYHAPOAHBIM COITIAICHUAM, HO TAKXKE 110
MECKIYHAPOAHBIM COTJIAICHUAM, HEC IMOJICKAIIUM paTHh-
¢buKammy, TakkKe TpaxJaHe HE HMMEIOT BO3MOXKHOCTH
obpamartecs B Koncrutyrmonnsiit Cya. KoHcturymnuon-
Helii Cyn cpmenan Obl Gombine, ecau Obl ObUT HaJeJCH
KOMITETEHIINEl paccMaTpHBaTh >KAIOOBI I'pakIaH Ha He-
COOTBETCTBUE AKTOB 3aKOHOAATeNbcTBAa KoHCcTHUTYHMM 1
MEXXAYHapOIHBIM 00s3aTesIbCcTBaM rocyzaapcersa. K Tomy
xke PecrryOnuka benapych He siBisiercst wienom CoBerta
EBpomnsbl, a 3T0 03Ha4aeT, YTO rpa)kiaHe Hamell CTpaHbl
HE MOTYT OTCTauBaTh CBOM mpaBa B EBponeiickom Cyne
1o npasam 4enoseka. Kpome toro, y KonctutynnonsHoro
Cyzma HET BO3MOXKHOCTH TPOBEPSTH IOJO0XKEHUS MEXIY-
HapOJHBIX aKTOB Ha COOTBETCTBHE HAIIMOHAJIFHOMY 3aKO-
HOJATeJbCTBY HAIlIed CTPaHBI.

MOo’kHO IpUHUMATh KaKhe YITOJHO IOTOBOPHI, HO €CIH
B rocyjmapcTBe He OylIeT OpraHW3alMOHHBIX CTPYKTYD,
KOTOphIe OynyT obecreunBaTh pealn3alyio MOJIOKEHUH
3aKOHOB U JIOTOBOPOB, TO BCE YCWJINS B JIAHHOHW 00JlacTh




OynyT HampacHbel. I Ha060pOT, JTOTOBOPHI, KOTOPHIE MBI
OyzmeM NpWHAMATh, MOTYT CHITPAaTh HETaTUBHYIO POJb,
yTO0 B Oyaymem npuBeAET K IMPAaBOBOMY HHTHIN3MY.
[Jorosop, BcTynuBIIKHM B CHly Ha Tepputopuu benapycy,
JOJDKEH OBITh IEHCTBYIOMIMM, Pa0OTAIOMNM, a HE TIPOCTO
M3JI0’KEHHBIM Ha Oymare.

Hanumane 3¢ dexkTuBHOrO MexaHM3Ma UMIICMEHTAIIUN
MEXKIYHAPOJHOTO TpaBa B HAIMOHAILHOW MPABOBOI CHUC-
Teme o0ecneuynsio Obl IpakIaHaMm JIYyYINyl 3allUTy HX
npaB U CBOOOJ, TapaHTHPOBAHHBIX UM MEXIYHAPOHBIM
npaBoM. B To ke Bpems, 3h()eKTUBHBIN UMILICMECHTAIIHU-
OHHBII MeXaHH3M 00Jerdus Obl JIEeSATENBHOCTh Tocynap-
CTBEHHBIX OPTaHOB BJIACTH IO CBOEBPEMEHHON pa3paboTke
Y TIPUHATHIO HAIIMOHAJHHBIX MTPABOBBIX aKTOB BO MCIIOJ-
HEHHE MEXXITyHApOJHBIX 005S3aTeNLCTB TocyxapcTBa. Bee
3TO, B CBOIO O4Y€penb, CYIMIECTBEHHO CHH3ZHIIO OBl PHCK
MEXXIyHapOJTHO-TIPAaBOBOW OTBETCTBEHHOCTH rOCYAapCTBa
32 HECBOCBPEMEHHOE W HEIOJDKHOE BHITIOJIHCHHUE 3THX
obs3arenscTB.  Hakonen, 3¢¢exTuBHBII  MexaHU3M
UMIUIEMEHTAIUN MEXIyHapOJHOTO IMpaBa MO3BOJMI ObI
I/136C)KaTI) KOJJIM3UH MEKAYHAPOJHOI0 U HAIMOHAJIBHOI'O
npaBa u obecneur Obl cOATaHCHPOBAHHOE B3aMMOICHCT-
BHE BETBEU I'OCYIapCTBCHHOW BIACTH B O0JIACTH MEXKIY-
HApOJHOT'O PAaBOTBOPYECTBA.
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YIPABJIEHUE 1 CAMOYITPABJIEHUE
HA PETMOHAJIBHOM YPOBHE B IIIBEITUHU

Kueens B.H. (bUII)

[IBenns B HacTosimiee BpeMs HOOWMIMCH OOIBIINX
ycriexoB B cepe IKOHOMHKH, COLHaIbHON 3aIlUThI Hace-
JIeHWs, B 00JIaCTH 3KOJIOTMH U 00J1a1aeT pa3BUTON CHCTEMOM
MECTHOIO CaMOYIPaBIIEHUs, COCTOSIIEH M3 JBYX YPOBHEH],
MYHHIIMIIAJIBHOTO ¥ PErHOHAIBHOTO.

CornacHo KoHCTHTYynIMH B paMKax B3aMOOTHOIICHUS
rocyJapcTBa M camoympaBieHus1 [IpaBUTEIbCTBOM Ha3Ha-
YaloTCsi T'yOepHATOPHI, BO3IJIABIISIONINE BCIO CHCTEMY MECT-
HOTO T'OCYAapCTBEHHOTO ympamieHus. Ha rybGepraTtopoB
BO3JIAraroTcsl cienylomue (QyHKIUH: 1) IpeacTaBiIeHUE
00IIerocyJapCTBEHHBIX WHTEPECOB M BBIIIOJIHEHHE TEX
3aja4d, KOTOpbIE CTaBUT mepen HUMHU [IpaBUTENHCTBO;
2) ocylIecTBIeHHE KOHTPOJSI 3a JAPYTAMH MECTHBIMH
OpraHaMi TrOCY/apCTBEHHOTO YIPABJICHUS, B TOM YHUCIE
CBOEBPEMEHHOCTH U TOJIHOTHI cOOpa HAJOTOB W MOMUIHH,
MOCTYTAIOMINX B TOCYJApCTBEHHYIO Ka3Hy; 3) KOHTPOJIb
3a JeATeNbHOCThI0 MECTHOW MONUIMK U mieda MONUINK;
4) ocymiecTBiieHHe (QYHKIMI COBETHHKA 1O OOOpOHE Ha
TEPPUTOPUU CBOMX OKPYroB; 5) KOHTpOJb 32 3aKOHHO-
CTBIO JICSITEIBHOCTH OPTaHOB MECTHOTO CaMOYIIPaBIICHUS

B 00JIaCTH MCIOIBb30BaHUS CPEACTB, OCTYNAIOMINX B 3TH
OpraHbl U3 TOCYIapCTBEHHOTO OromKeTa [1, ¢. 52].

OCHOBHOE OTJIIMYME PErHMOHAIBHOTO CaMOYNPABICHUS
OT TOCYIapCTBEHHOTO YIPABICHHS 3aKIIOYACTCS B TOM,
YTO OHO OCYIIECTBIsETCA He mpodeccnoHanamu, a
BEIOOPHBIMH TIPEICTABUTEISIMH (TIOJIUTHKAMH).

Ha pernonassHOM ypoBHE OBLI BBEIEH HHCTHUTYT
JMaHJACTUHTOB. JIaHICTHUHr sBNSETCS €JMHCTBEHHBIMU
OpraHamy, MpeACTaBUTENN KOTOPBIX HW30MPAIOTCS HEMO-
CPE/ICTBEHHO HapoJIoM. UiieHb! MCIONHUTENIEHOTO KOMHTETA
(TipaBieHHs]) U OPYTMX KOMHUTETOB HAa3HAYarOTCs JIaHJCTHH-
roM. Ilpu sToM Bcerna neicTBYeT NPUHLMIT MPOMOPLHUO-
HAJIBHOTO PAcCTIpesieNICHHs] MECT MEXIY HapTHsIMU, B PE3YIIb-
TaTe Yero cOCTaB KOMUTETOB OKA3bIBACTCS MPHMEPHO HIICH-
TUYHBIM COCTaBY JIaHACTWHTA (BBIOOPHI B JlaHACTHHT mpo-
BOJISITCSI IO TIPOTIOPIHOHAIBHOM M30MPaTEIHHOMN CHCTEME).

IBemnust paznenena Ha 24 neHa. OmHAKO B HACTOSIIEE
Bpems (GyHKIHOHHMpPYeT 23 maHacTuHra. B 1emom maHp-
CTUHTH OXBAaTHIBAIOT TEPPUTOPHIO JICHOB, 32 MCKIIOYEHUEM
neHa [ornann, rae (YHKIMUA JAHICTHHTA BBITOJIHSIIOT
KOMMYHAQJIbHbIE OpraHbl, a TAKKE IABYX ropoJloB — ['eTen-
Oopra u MasbMe, KOTOpBIE TOXKE HE BXOIST B KaKOH JIMOO
JIAHJICTHUHT .

CampIM OONBIIMM TI0 TUIOIIAJX JIAHACTHUHTOM SIBIISETCS
Hop06otTeH. A caMbIM OOJIBIINM T10 YHCIICHHOCTH HACENICHHUS —
nmaHACcTHHT CTOKTrOJIBMCKOTO JIEHA, T/Ie TPOXKUBAeT Ooiee
MOJTyTOpa MHJUIMOHOB YEJIOBEK. B cpemHeM JaHACTHHTH
HACYHUTHIBAIOT OKOJIO TPEXCOT COPOKA THICAY YETIOBEK.

3agaun JIaHCTMHTOB YETKO OIpPEAETICHBl 3aKOHOAA-
tenbcTBoM IlIBenuu.

OcHoBHOM 3anaueil JIJaHACTUHTOB Kak KOMMYH PEruo-
HaJILHOTO YPOBHS SIBJISICTCS OpPTaHM3alMs 3paBOOXpaHe-
HUSA B PETUOHC. B KOMIICTCHIIMIO JIAaHACTUHI'OB BXOJHUT
NpOoQHIAKTUUECKOE 3[PAaBOOXPAHEHHE M OpraHu3alus
MCIUIUHCKOI'O O6CJ'Iy)KI/IBaHI/IH. .HaHI[CTI/IHFI/I OTBCYAKOT 3a
OpTaHM3aIyIo U paboTy aMOyIaTOPHBIX M CTAI[HOHAPHBIX
YUpeXICHUH 37paBooxpaHeHHs. VX nesTeIbHOCTh OCy-
IIECTBIISIETCS. HA TPEX YPOBHAX: HA MECTHOM, Ha YPOBHE
JIEHA ¥ Ha PETMOHAIILHOM YPOBHE.

Ha mecTHOM ypOBHE JIaHICTHHTH OPraHU3yIOT padboTy
TIEPBUYHBIX YUYPEXKICHUI 3/paBoOXpaHeHust (paliOHHBIC
IOJIMKJIMHUKHU, JC€TCKHUEC U ) KCHCKHE KOHCyHLTaHI/II/I).

Ha peruoHanbHOM ypOBHE YYpPEXKACHUAMU 31paBo-
OXpPaHCHUA ABJIAIOTCA PETUOHAJIBHBIC 6OJ'H)HI/IIH)I, npeaoc-
TaBJIIIOIIUEC BCC BUbI Me[[HL[PIHCKOﬁ IIOMOIIH. Heo6xo-
JIIMO OTMETHTh, YTO B IJIAHE OPraHU3ALUH 3/IpaBOOXpa-
HeHust Teppuropust Bceil llIBenmn pasneneHa Ha IecTh
PETHOHOB, B KaXJIOM M3 KOTOPBIX IPOXXKUBAET OT OJHOTO
MUJUIMOHA YEJI0BEK 110 ABYX [2, ¢. 95].

B 3ajaun maHACTHHTOB BXOAWT OpPTaHM3aIMs CTOMa-
TOJIOTUYECKOTO 00CITY)KUBaHHUS AETeH W MOJOAEXKHU B BO3-
pacte 10 ABaAuaTH JeT. JIaHACTHHIN TaKKe OTBEYAIOT 3a
OpraHM3allMio  CIICUAIN3UPOBAHHOIO CTOMATOJIOTHYECKOTO
JIGYEHHsT B3POCIIBIX M MAJION YacTh OOIIEro CTOMATONIOTHYe-
ckoro obcmyxwuBanus. [Ipeobnagaromias 9acTe CTOMATOJO-
THYECKOT0 OOCITY>)KMBAHMUsI OCYILIECTBILSIETCS] YaCTHBIMU Bpa-
YamMu, BXOJAIIUMHU B CUCTEMY 061uero CTpaxoOBaHMA.

K 3a7auam JIaHICTHHIOB B HACTOSILICE BPEMSI OTHOCHUTCS
OpraHM3alys ICHXHWATPUYECKOW MENULMHBI W JIpyrue
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BHUJIBI TIOMOIIY JINLIAM C OTCTaBAHWEM B IICHXHYECKOM pa3-
BUTHH. HacTb 3THX BOIPOCOB NEPEAAHA B BEICHNE KOMMYH.

JlaHACTHHTaMHU OCYILIECTBIISCTCS IMOATOTOBKA MEIH-
IIMHCKOTO NEPCOHalla B MEIUIMHCKUX YYHMIIMINAX M TEX-
HUKyMaXx. 3a UCKIIIOYCHHNEM Bpadell U Bpadeil cCToMaTolo-
TOB Ha yPOBHE BBIIICH HIKOJBI, JAHACTUHTH OTBEYAIOT 3a
MOJIrOTOBKY MEAMIIMHCKUX CECTep M CHELUHUaJIHCTOB IO
neueOHo# GusKyIbTYpE.

B BezeHuM JaHICTUHTOB HAXOAMUTCS OOy4YEHUE U MO/~
TOTOBKA CHELUATICTOB B HAPOJHBIX YHUBEPCUTETAX.

Opeanwl Jlena

[paBo NpuHATHS pelIeHNi Ha YPOBHE JIeHa pealn3yeTcst
YWICHAMH JIaHJICTUHTra, N30paHHBIMH Ha OCHOBE IPSIMOTO
rojocoBanus. OHM M30HUPAIOTCS CPOKOM Ha YETHIpE TOJa.
KomnuectBo unenoB myHunumnansHoro CoOpaHus JeHa
OTIPEIETISIETCST B 3aBUCHMOCTH OT YHCJIA JKUTENEH JIeHa,
nMmeromux m3bupartensHoe mpaBo. OHO MOMKHO OBITH
HEYCTHBIM M COCTABIIATH HE MEHEE:!

31 — B JaHACTMHTKOMMYHE C YHCIIOM JKUTEIEH 10
140000;

51 — B JAHACTMHTKOMMYHE C YHCIOM >XUTeneill oT
140000 go 200000;

71 — B TaHICTUHTKOMMYHE C YHCIIOM >KUTEJIEH CBBILIE
200000.

OnHaKO NaHACTHHTH MOTYT CAMOCTOSITETIBHO TIPUHSATH
pemerue 00 m30panuu OobIrero yncia wieHoB CoOpaHms,
YeM ONpe/IeIeHO HOPMAaMH 3aKOHa.

CoBeTbl JICHOB Ha3HAYalOT B HACTOSINEE BPEMSI WICHOB
TOCYIapCTBEHHOTO  aJMHUHHCTPAaTHBHOTO  ITIPaBICHUS
(3a MCKIIOYCHHEM TyOepHATOpa JicHa), a TaKKe UYICHOB
HEKOTOPBIX HCIIOJIHUTEIBHBIX OPraHOB. AJIMUHUCTPATHBHOE
IpaBJicHUE JIeHa He MMeeT IpaBa JaBaTh yka3aHus CoBeTy
JIeHa, KOTOPBIil, B CBOIO O4Yepelb, HE SBJIACTCS BBICHINM
opraHoM Juisi MyHuuunanurera. I[locnenHue nBa oprana
BJIACTH UMEIOT Pa3HbIe 3aJa41 U CYLIECTBYIOT NapalIeIbHO.

Kak 1 xoMMyHaIbHBIE MYHULUITAIUTETHI, JIAHACTHHTU C
1991 rona nomyynsy NpaBo CaMOCTOSITENIBHO OPraHU30BbIBATH
TOT WJIM MHOW KOMHTET, 32 HEKOTOPHIM HCKIIIOYEHHEM.
OO0s13aTeNbHBIMU SBIISFOTCS. KOMHTET 110 BBIOOpaM M MCIION-
HUTEJNBHBIN KoMuTeT. KOMUTET HEe MMeeT mpaBa perarh
BOIMPOC O TpaBax M OOS3aHHOCTIX B CIydasX, KOTJa OH
NPE/CTABISIET JIAHACTHHT KaK OJHY M3 CTOPOH B KaKOM-
60 BoOTpocCe.

Bce xomMHTETBI M30MPAIOTCSl JIAHIACTUHIOM Ha YeThIpe
rojia C y4eToM HapTHHHOTO MpeacTaBUTenbeTBa. C apyroit
CTOPOHBI, 3aKOH HE CO3/[aeT HUKAKUX IMPEMsSTCTBUI st
n30paHusi KOMUTETOB HAa MPO(eCcCHOHAIBFHON OCHOBE NPU
YCIIOBUH JIOCTHIKEHUS JIOTOBOPEHHOCTH MEXIY IpeAcTa-
BUTEJISIMU TTAPTHH.

locynapcTBo mpenocTaBUiIO IHUPOKHE BO3MOXKHOCTH
JUISl PETMOHOB B 00JIACTH HAJAXKUBAHHUS MEXIYHAPOIHOTO
COTpY/AHMYECTBA. B psizie ciydaeB rocyIapcTBO AeNerupyer
pEeruoHaM MOJHOMOYHS MO COTPYJHHYECTBY C IPYTHMHU
rocy/lapcTBaMu (WM WX pEeTHMOHAaMH). B HacTosimiee Bpems
perron CkOHE COTpPYyAHHYAET C peruoHamu I epmanuu,
[Monbmm, JIuteel, Kanuauarpaackoit obmacteio Poccuii-
ckoit denepanuu.

Ha rocynapctsernom yposre B llIBermu cozman Coro3
JIAHJICTHHTOB, KOTOPBIH SIBJISETCS OOLIECTBEHHON OpraHu-
3aIMel, Mpe/ICTaBIsIIONIeH HHTEpEChl JIAHACTHHIOB U HE

14

BXOSIIITMX B JAHJICTUHTH KoMMmyH ['erebopra, Manbme,
lotmanma, a Takke NPOQPCOIO3HOW OpraHU3aluedt u
opraHu3zaiueil paboTopaTeneil BbIIEHA3BAaHHBIX JIAHICTHH-
T'OB U KOMMYH.

Taku 00pa3oM MOXHO KOHCTAaTHPOBATH, YTO COBpE-
MenHas [lIBenms oOmamaeT pa3BHTOW CHCTEMON pervo-
HaJILHOTO MECTHOTO CaMOYIPaBIE€HUS MOCTPOCHHOI Ha
MPUHIUNAX, KOTOphle 3akperuiser EBponeiickas xaptus
0 MECTHOM caMoympaBjieHuu. Opranbl MECTHOTO CaMo-
yIOpaBle€HUs B TMpefenax, YCTAaHOBIEHHBIX 3aKOHOM,
00J1a/1at0T MOJTHOW CBOOOION IEUCTBHIA A1 OCYIIIECTBICHHS
COOCTBEHHBIX MHUIMATHB 110 BOIIPOCAM, KOTOPBIE BXOJST
B UX KOMIIETCHLIMSI U HE OTHECEHbI K KOMIIETEHLIMU IPYTUX
OpraHoOB BJIACTH.
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AKTYAJIBHBIE BOITPOCHI AEITIOPTAIIUA
B PECIIYBJIMKE BEJIAPYCbH

Junuenxo AM. (BHII, Mozunes)

Bompockl  co0mnrofeHnss 3aKOHOB M OOIIECTBEHHOMN
0€3011acCHOCTH MHOCTPaHHBIMHU T'pa)kIaHaMH, MPeObIBaro-
IIAMH Ha TEPPUTOPHHN CTPAHBI, a TAKXKE MPaB M 3aKOHHBIX
MHTEPECOB €T0 TPaKIaH SIBISETCS BaKHEWINEH 3amadeit
mo0boro rocyznapcTBa. B ciyyae HapynieHWs MHOCTpaH-
HBIM TPaKIAaHWHOM 33aKOHA WM XKE COBEPIUCHMS MPaBO-
HapyIIeHUs, K HUMY MOTYT HNPHUMEHHUTH BBICBUIKY JIHOO
JIETIOPTAIHIO.

Jlemopraiyst ¢ paHHHX BpPEMEH CUMTalach Kak HM3rHa-
HHUE U BBICBUIKA YEJIOBEKa MM HECKOJIBKHX JIMI[ B APyroe
rocyaapcTBo. MicTopusi JaHHOTO TepMUHA ObLIa BIIEPBbIE
3akperieHa B X VII-XVIII Bexax B yroJIoBHOM 3aKOHOJa-
TenscTBe PpaHmuM A 0003HaYeHHS OCOOBIX BHIOB
CCBUIOK, a JAeNopTanus HeOJAaroHaJeKHBIX JIHI ¢ TOYKH
3peHusl TIONUTHKN B [ BuaHy, BriepBbIe ObUIa yCTaHOBIIEHA
3akoHOM 0 HeONIaroHaaeKHBIX B 1791 roxmy.

B HOBOM monmManuu B PecnyOnmke Benapych, TepMuH
JIETIOPTALIMM O3HAYAeT aJMHHHCTPATHBHOE BBIJBOPEHHE
3a mpeaensl Pecnyonuku benapycs. 1o 3akoHOIaTenbCTBY
Haleil CTpaHbl JENOpTaIus MPUMEHSETCS B OTHOIICHHH
MHOCTPAHHOTO TpaKIaHWHA M JHIA 0e3 TIpa)kJTaHCTBA.
Bonpocsr penopranmu perymupyer Komekc Pecmy6mmk
Benapyce 00 agMHHHCTPAaTHBHBIX IPAaBOHAPYIICHHUSIX
(manee — KoAlIl), ITonoxxennem «O mopsiAKe IemOpPTaiu
WHOCTPAHHBIX TPaXkJIaH W JHI 0e3 IpaXkJaHCTBa», KOTOpOe
yrBepxaeHo [locranosnennem Cosera Munuctpos Pec-
nyomuku bemapyce ot 15 mapra 2007 roma Ne 333,
a TaK)kKe€ MHBIMH HOPMATHBHBIMH ITPAaBOBBIMU aKTaAMH.

[lep6a O. C. OTMETHII B CBOCH CTaThe, YTO OCHOBA-
HUSIMHM Ui AEHNOPTallUd MOTYT CIYXKHUThb HE3aKOHHBIN
BBE3] WHOCTPAHIIEB, HAPYIICHHE NPABWJI NPEObIBAaHUSI B




CTpaHe, JIMOO COBEpIIEHHE KaKOro-mubo NPYyroro aaMu-
HUCTPATUBHOTO TIPABOHAPYIIEHHS, a TAaKXKe yTpara WIH
MpeKpalieHue 3aKOHHBIX OCHOBAaHMM I NallbHEUIIEro
HaXOXXICHHS WHOCTPAaHIIA B TOCYJapCTBE BbE3da
[1, c. 225].

CaMBIMH  paclpOCTpaHEHHBIMH OCHOBAaHHSAMH IS
nenoptanuu B Pecniydnuke benapych BeicTynaior:

1) HapylieHue NPaBONOPSIKA;

2) HapyIlICHHE TIPABUIT TOPOIKHOTO TBHKCHHS;

3) HeymIaTa HANIOTOB,;

4) He3aKOHHAsI TOPTOBJIS;

5) HapylieHHe HWHOCTPAHHBIM TPAKIAHHHOM HIIH
numoM 0e3 TpakJaHCTBA IMPAaBHI TPAaH3UTHOTO Ipoe3na
(Tpamsura) uepes Teppuropuio Pecrryonnku benapycs;

6) npeObIBaHE HHOCTPAHHOTO TPAKIaHWHA WK JIAIA
0e3 rpaxkmanctBa B Pecryomuke Benapycek 6e3 Bu3ssl Pec-
my6nmkn benapycs, macmopTa wiIM HHOTO JTOKyMEHTa, ero
3aMEHSIOIIETO;

7) a TaxKe psi MHBIX OCHOBAHHM, YCTAHOBJICHHBIX 3a-
KoHoJIaTenbcTBOM PecnyOmuku benapych.

Ho uamie Bcero nemopranus IpUMeHsETCs 32 HE3aKOH-
Hoe nepecedeHne ['ocynapCcTBeHHOM IpaHHLIbl, HAapyIIIEHUE
pEeKHMa TOCYJapCTBEHHON TPAaHUIBI M HapyLICHHE 3aKo-
HOZATENECTBA O TIpaBax M OOSM3aHHOCTSIX WHOCTPAHHBIX
TpaXIaH W JUI 0e3 TpakJaHCTBa Ha Teppuropuu Pec-
myonmku benapycs.

B cBoeit cratbe XosparoBa C. H. ormeruna, yro,
UCTIONB3YSl TPAKTUKy EBPOMEHCKUX cocenel, ciemyer
OCYIIECTBIISITh 3aKOHOJATEIBHYIO NIEATEIHHOCTD, HAIIPAB-
JICHHYIO Ha y>KeCTOUEHHE BH30BOTO PEKUMa U IOTpaHUY-
HOTO KOHTpPOJA C HOPUBJICUYCHUEM HOBENIIINX Hay4HO-
TEXHUUYECKUX TeXHOJIOTUH [2, c. 343].

CTOHUT COTJIACHUTRLCS C JaHHBIM MHCHUCM, BCIb cenyac
JOMUHHUPYET 3M0Xa TEXHOJOTHH, KOTOpBIE MO3BOJIAIOT
yIydliaTh ypOBEHb JKM3HM M 0€30MacHOCTh JIOJEH, U
YTOOBI COKPATUTH KOJIMYECTBO NPaBOHAPYIICHUI B JIOOOH
cdepe mpaBoTBOpUYECTBA, HEOOXOAWMO WATH B HOTY CO
BpeMeHEM H OpaTh MOJI0KUTEIBHBIH OTIBIT Y JIPYTHUX CTPaH.

[lo mpuBNEYEHUIO ONMBITA WHOCTPAHHBIX T'OCYIApCTB
OcumoBa M. oTMmeTHia, YTO TIONHOIIGHHOE pPAa3BUTHE
COBPEMEHHOTO TOCYIapCTBa HEBO3MOXKHO 0€3 MPUBIICUCHUS
3apyOeKHBIX MapTHEPOB, MHOCTPAHHOH padouell CHIIBI,
crerranuctoB. OTHAM U3 COEHCTBYIONIUX 3TOMY YCJIOBHUI
SIBJSICTCSL TMOEpaM3aliisi PaBOBOM 0a3bl, OMPEICISIFOIIeH
npaBoi craryc umHocTpaHua. IIpu 3TOM KkpaiiHe Ba)kHO,
9TOOBI HOI[O6HI)IC MpoHECChl HE MPUBOAWIN K YIICMJICHUIO
MpaB TPaKIaH OTEUECTBEHHOTO TOCYIApPCTBA, HE YTPOXKaIl
HaIMOHATLHOM Oe3omacHocTH [3, ¢. 55].

Tak e aKTyaJbHBIM BBICTYIIaeT BOIPOC 00 OTIMYUH
WIA CXOJICTBE TEPMHHA <ICTIOPTAINS» M «BBICHLUTKAY.
B omimumu oT nmenopraiuy, BBICBUIKA MOXKET OBITh MPH-
MEHEHA K HHOCTPAHIY 3a OJTHOKPATHOE COBEpPIICHHE Ipa-
BOHapyH_IeHI/Iﬁ B BHUIC PACIIMTUC CIIMPTHBIX HAIIMTKOB B
OOIIIECTBEHHOM MeECTe, XYyJHTaHCTBO, TIIOSIBIIGHHE B
COCTOSTHUU QJIKOT'OJIbHOTO WJIM HAPKOTUYCCKOT'O OIbAHCHUA
B 00OIIIECTBEHHOM MECTe, a TakXKe 3a APYTHe BUIBI IPaBO-
HapymieHnil. He crout 3a0p1BaTh ¥ 0 TOM, 9TO 3aKOHOZATEIb
BBIJACIISICT )106pOBOJ'H)HyIO 1 IPUHYAUTCIIbHYIO BBICBUIKY.
WHocTpaHeln, B OTHOIIEHUH KOTOPOTO MPHHATO PELICHHE
BBICBUIKH ITyTE€M JTOOPOBOJILHOTO BBIE371a, 00513aH B ycTa-

HOBJICHHBII B PELICHUH CPOK BbIEXaTh U3 PecmyOnmku
Bbenapycs, a eciii ObIIIO MPHUHATO PEIICHUE O BBICHUIKE B
MIPUHYANTETBHOM HOPSAIKE, TO YHOJIHOMOYCHHBIH OpraH
(opraH BHYTpPEHHHX JA€I WM OpraH TOCyIapCTBEHHOM
0€30MacHOCTH) € CAaHKIUHM MPOKypopa NPHHUMAET MEPHI
TI0 33JIep’KaHNI0 MHOCTPAHIIA Ha CPOK, HEOOXOAMMBIH [UIs
BBICBIIKH.

B cooTBeTcTBMM C TOCTAHOBJIEHHEM O JEHOPTAlHU
WHOCTpaHell MOXeT OBITh NEeNOpPTHPOBaH B OJHO U3
CIIEYIONIMX TOCYJapCTB: TOCYAApCTBO TPasKAaHCKOM
MIPUHAUISKHOCTH;  TOCYAapCcTBO  OOBIYHOTO  MecTa
KHUTEIBCTBA; TOCYJapCTBO, XOJAaTaiCTBYIOIIETO O €ro
BBIJJaU€; TOCYapCTBO, C TEPPUTOPUH KOTOPOTO OH IPH-
6611 B PecniyOnuky benapych; H3bSBUBIIETO XKETaHUE €TO
TIpUHATH [4].

Takum 06pa3zoMm, TOABOAS UTOTH MPOBEACHHOTO aHa-
TU3a AaHHOW TEMAaTHKH, MOXKHO CJIENaTh CIIEAYIOIINE
BBIBOJIBI:

1. 3HauMTENBHBIX Pa3IMYUHd MEXIAY TEPMHHOM
«IeTIopTalysi» U «BBICBUIKA» B 3aKOHOIATENbCTBE Pec-
nyonuky benapych He OTMEuaercs, OHM BBICTYNAIOT Kak
CUHOHHMMBbI, HO B HEKOTOPBIX CIy4dasdAX OHU OTIMYUTCIIbHBI
MEXTy CO00if;

2. perynMpoBaHHE BOIPOCA JECHOPTALH MPOM3BOINTCS
JOCTaTOYHBIM  KOJHMYECTBOM  HOPMAaTHBHO-IIPABOBBIX
aKTOB, KOTOpBIC IIO3BOJISIIOT PEIIUTH OOJBIIMHCTBO
BOIIPOCOB U CIIOPOB, @ TAaKXKE 3aKOHOAATEIb MPETyCMOT-
pen BO3MOXKHOCTH JTOOPOBOJIBHOM M HPUHYIWUTEIGHON
BBICBIIKH.

3. MHOCTpaHHBIE TpaXK/IaHe W Jila 0e3 rpakaaHCTBa,
KOTOpBIE CTPEMSTCS MHTErpUpOBaTh B OeIOpycCcKoe
o0rrecTBo, 00s3aHbl coOmoaath KoHcrutyiuio Pecmy6-
Ky benapyce, a Takyke MHbIE 3aKOHBI HAaIlIEH CTPAHBI.

B memsix ycoBepUICHCTBOBaHWSI 3aKOHOAATEIHCTBA
PecniyOnuku benapych HeoOX0onUMO Bce ke clesaTh pas-
TPaHWYEHHE TIOHATHH «BBICBIIKa» W «ICHOPTalUL»,
U TIpONMcaTh KaXkJ0e W3 MOHSTHI B OTAEIBHOW CTaThe,
a TaKkXKe B IEIIIX TOCY/IapCTBEHHOI 0€301MacHOCTH yBENIH-
YUTh CHHMCOK OCHOBaHMH 3a HapyIICHHE IPaBOIOPSIKA
JUTSL IETIOPTALIIH.
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BOITPOCHI TIPUMEHEHUSI HOPMATHUBHbBIX
ITPABOBBIX AKTOB

JIybosckuii B.E. (BUII)

IIpencraBnsiercs, 4To yKasaHHas NpobiIeMa HEHo-
CPEACTBEHHO CBSI3aHA C peaJn3alueldl W 3alUTON OCHOB-
HBIX TPaXAAHCKHUX NpaB U cBoOoxa. EcTh 31ech u acmekr
COBEpILEHCTBOBAHMS 3aKOHOJATeIbCTBA. MHOTHE IMOKO-
JICHUs IOPUCTOB U 3aKOHOJATeNed 3aHMMAaNIUCh JaHHO
npo0IIeMOoH, NMPeIPUHAMAIICH CaMble PA3JIMUIHBIE YCUITHS
B 9TOM HalpaBJICHUU.

B wactHOCTH, B HAyYHBIX ITyOIMKAIMAX PEUb 1A U O
¢dopme, U o comepkaHuu, U 00 APPEKTHBHOCTH, U 00
aKTyaJbHOCTH, M O COTJIACOBAHHH, HEIIPOTHBOPEYHBOCTH,
MOHATHOCTH TPAaBOBBIX HOPM, Ja M CaMOro 3aKOHOJa-
TENbCTBA B LENOM. Bcee 3TH NMpeioKeHUsl UMEIT ONHY
07aryio meib — 3aKOHOJATENBCTBO JOIDKHO CTaTh TaKnM,
4TO OBl IPOOJIEMBI B ITPAaBOBOM PETYJIMPOBAHUH HCYUE3IIH,
a camo mpaBo U (GopMbI ero BHIpaKEHUS] — HOPMATHBHBIC
NPaBOBBIE aKThl CTAaJH YHHBEPCAILHBIM 3()()EKTHBHBIM
PETYIATOPOM OOIIECTBEHHBIX OTHOILICHHUH.

[IpaBoBbIE aKThI IOKHBI OBITH MOHSATHBI M JOCTYITHBI
KaXJI0MY, B TIPOTUBHOM CJIy4ae TOCyAapCTBO HE CMOMKET
peann3oBaTh CBOW MOTEHIHMAN M CTAaTh «HAIINM M pabo-
TaTh HA HACY.

IIponecc coBepIIEHCTBOBAHUSI 3aKOHONATENLCTBA HE
MOKET HE MOAYUHATHCSA TOCTHXKEHHUIO €r0 JOCTYMHOCTH.
JlocTynmHOCTh €cTh MMMAHEHTHOE CBOMCTBO JHOOOTO
YPOBHS 3aKOHOJATEIbCTBA, BUAA IIPABOBOTO aKTa M BCEH
CUCTEMBI B LEJNOM. JIOCTYIHOCTb BBITEKacT W3 CaMOH
CyTH 3aKOHOJaTesbecTBa. EciM HET Takoro Kadecrsa y
3aKOHOJIATEJbCTBA, TO JIFOOOW IMPaBOBOIl aKT HE MOXKET
OBbITh HUKEM IOHST, €T0 IPUMEHEHHE HEBO3MOIKHO.

JlocTynmHOCTh — 3TO COBOKYIHOCTb H/IEH, LIECHHOCTEN 1
MIPEACTAaBICHNI O 3aKOHOJATENBCTBE, KOTOPOE OOYCIIOB-
JICHO MHTEpECaMH U YCTPEMIICHUSIMU YJaCTHUKOB IIPaBO-
OTHOIIEHHUH, IMETh JIEJI0 C U3BECTHBIMH (TJIACHBIMH) TIpa-
BOBBIMHM HOPMaMH, aKTYaJbHBIMH, TIOHATHBIMH, yJOOHBI-
MU B IPUMEHEHUH, COTIIACOBAHHBIMHU H, 3()()EKTHBHBIMHU.

MO>HO BBIIEIUTH [Ba YPOBHS B OLIEHKE 3TOTO MOHS-
THS — TIPEACTaBJIEHHE TOCYNapCcTBAa O JOCTYIHOCTH H
MIPEJCTaBICHNE YYaCTHHUKOB IPABOOTHOLICHUH 00 3TOH
kareropuu. JlocTymHbIM OyneT 3aKOHOATENLCTBO, KOT/Ia
OLICHKU B €ro JOCTYIIHOCTU CO CTOPOHBI I'OCYAApCTBa U
YYaCTHUKOB MPABOOTHOIICHHH cOBManaroT [3 ,¢.45-51].

3aciyKuBaeT BHUMAHHMS MIPEAJIOKEHHE O TOM, YTO OBl
B Ka4yecTBE MEphbl HANpPaBICHHONM Ha AOCTHXKEHHE JIOC-
TYIIHOCTH 3aKOHOJATENbCTBA BKJIIOUUTH COBEPIIEHCTBO-
BaHUE DKCIIEPTHOW OLIEHKH MPOEKTOB MPABOBBIX aKTOB B
paMKax IpOBEJICHHS TUHIBUCTUYECKOM SKCIEPTHU3BL.

Bce aBropsbl, 3aHMMaromuecs: MpoOIeMaTHKON S3bIKa
3aKOHOB, OJHHM W3 OCHOBHBIX €r0 KayeCTB Ha3bIBAIOT
MIPOCTOTY, SICHOCTD (IIOHATHOCTB) JJIS TPAKIAH — HE IOpH-
CTOB. DJTa MBICITHL KPAaCHOW HHTHIO TOILIa Yepe3 BeKa.
CoxpaHHB CBOIO aKTyaJmbHOCTh U cerofus. Eme Illapmis
MoOHTECKBE MHCaT O TOM, YTO «3aKOHBI IPEIHA3HAYEHBI
JUIA JIOEH TIOCPEICTBEHHBIX M CofepXaT B cebe He
HCKYCCTBO JIOTUKH, a 340POBBIE MOHATHS MPOCTOrO OTLA
cemeiictBay [2, C. 15].
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B coBpemeHHON MOpPHUAMYECKON IJHUTEpaType TaKkxke
MOAYEPKUBACTCS, YTO BaKHEHIINM TPEeOOBaHUEM, NPEIb-
SBISIEMBIM K SI3BIKY 3aKOHA, SIBIISIETCS] €T0 SICHOCTh U HPO-
CTOTa. 3aKOHOJATENb JOJDKEH ITHCATh 3aKOHBI, KOTOPBIE
OyZyT HOHATHI W OCMBICICHBI BCeMH TpakaaHamu. He
SCHBII 3aKOH HE JaeT MOJHOTO MPEACTABICHUS O MpaBax
1 00s3aHHOCTAX TPaXKJaH, BelleT K HEONPEAEICHHOCTH B
IOPUINYECKOM NeATeNIbHOCTH, HEHY)KHOW TpaTe BpeMEeHU
U CHJ Ha 3allpOoChl U TOJIKOBaHUs, IPUBOJUT K HEJOpa3y-
MEHUSIM U OIIUOKaM.

Heo0xoanmo Takxke, 0COOCHHO B MHTEpPECaxX MOJIOJBIX
IOPHCTOB, paclM(ppoBaTh BBICOKONMAPHYIO (hpazy «3aKo-
HOZATeNmb». B y3KOM cMbICie ClOoBa, 3TO MOTYT OBITh
nmemyTatel IlamaTtel mpencraBureneit W wieHsl CoBeTa
PecnyOomukun HanmonanpHOTO cOoOpanms PecryOmmkn
Bbenapyces. Bo3Hukaet Bompoc, OTHOCUTCS JIM K 3arajou-
HOMY «3akoHomatenmo» IIpesunment Pecmybmmku bena-
pycs? Anamm3 Koncrtutymum Pecrybmmukum benmapychb
M03BOJIAET KOHCTATUPOBATh ONPEIEIEHHOE IPOTUBOPEUHE.

Tak, cormacHo crathe 6 KOHCTUTYIIMM TOCYAapCTBEH-
Has BiacTh B PecnyOnuke Benapych ocymiectBisiercst Ha
OCHOBE pa3JefIeHHs e¢ Ha 3aKOHOJATEbHYI0, MCIIOIHU-
TENBHYIO U CYAeOHYI0. DTO 6a30BOE MOIOKEHUE IS TIpa-
BOBOTO IOCyZapcTBa. YKa3aHHas HOpMa COAeprKajlach B
nepBoHavanbHO pemakuun KoHcrurymmn PecmyOnmkn
Benapyce 1994roma. Bmecte ¢ 3TiM, 1o HTOraM peciyo-
JUKaHCKOTO pedepermyma 24 HosOps 1996r. B Koncru-
TyIuo ObIIa BKIIFOYEHA HOPMa, COTTIACHO KOTOPOH B CITy-
yae PacXOXICHMS JICKpeTa WM yKa3a C 3aKOHOM 3aKOH
HMeeT BEpXOBEHCTBO JIMIIb TOT/1a, KOTAa TOJTHOMOYHS Ha
W3aHKe JIeKpeTa WM yKa3a ObUIM MPEeJOCTaBICHBI 3aK0-
HoM. IIpe3umeHT He oOpamiancs B MapiaMeHT C Takou
pOCKOOii.

Ha nmpaxTuke BpeMeHHBIE IEKPETHI B CIy4ae pacxoiK-
JICHUs ¢ 3aKOHOM HMEIOT BEPXOBEHCTBO. B0O3MOXKHO, 3TO
000CHOBBIBaeTCs TeM (akToM, 4To [lapaaMeHT B TeueHne
TpeX IHEH ¢ MOMEHTa BHECEHHUs BPEMEHHOTO IeKpeTa
MOXET €ro OTMEHUTH [1].

[To nHameMy MHEHHIO, HEOOXOJMMO INPHUBECTH TOPS-
JIOK M3[JaHNSI BPEMEHHBIX JIEKPETOB B COOTBETCTBHE CO
cratbeil 6 Konctutyuuu. [laHHOE HaydyHOE TOJKOBaHHUE
KoncTuTyrun no3BossieT cienars BIBOA, uTo IIpe3nnent
Pecniy6nuku benapych OTHOCHTCS K 3araJlouHOMY «3aKo-
Hozareno». B 3TOl yacTH NOJKEH CKa3aTb CBOE BECKOE
c1oBo KOHCTUTYIIMOHHBIN Cy/, OJHAKO HEMOHATHO KaKOH
13 CyOBEKTOB MpaBa Ha oOpanieHre B KOHCTUTYIIMOHHBIN
CyJ Ha 3TO PEIINTCSL.

B Pecnybnmke Bemapych Oblia BOCTIpHHATa MUpPOBast
MPaKTHKa B BOIIPOCE O JOCTYITHOCTH 3aKOHOZIATENIbCTBA.
B gactHoCTH, B nelicTByomeM 3akoHe «O HOPMATUBHBIX
MPABOBBIX aKTaX» yKa3bIBAETCS, YTO TEKCT HOPMATHBHOTO
MPAaBOBOTO aKTa W3JaraeTcs JAKOHWYHO, IIPOCTHIM H
SICHBIM SI3BIKOM, HCKJTIOYAIOIINM Pa3IMIHOE TOJIKOBAHHOE
HOpM, C CcOOMIoZeHHEeM OQUITMATEHO-IEJIOBOTO CTHIISA,
JUTEPATypHOTO S3bIKa W IOPUAMIECKON TEXHHUKH [5].
IIpaBaa He sICHO, Yell 3TO IUTEPATYPHBIN A3BIK.

YacTuyHbId OTBET HAa 3TOT BOIIPOC COJNEPKUTCS B
[IpaBminax MOATOTOBKM HOPMATHBHBIX NPABOBBIX AKTOB,
yTBepkIeHHbIX Yka3oMm Ilpesunenra PecnyOnukn Bena-
pychb ot 29 Hos10pst 2013r. Ne529. CornacHo MOJI0XKEHUAM




riaBel 5 31010 Il00kKEHNUs, TPOEKTHI AKTOB W3J1araroTcs
Ha 0eIOPYCCKOM | (MJIM) PYCCKOM si3bIKax. [IpemmoxeHust
CTPOSITCA COTIACHO OOMIETIPUHATHIM I'PAMMAaTHIECKUM U
opdorpaduuecknm mpaBmiIaM OeJIOpyccKoro u (WiH)
PYCCKOTO SI3BIKOB.

OO6pamaio BHIMaHHe, YTO HWCHOJIH30BaHUE IOpPHIUYC-
CKOW KOHCTPYKIHMH 00 H3JI0)KEHUM HOPMATHBHBIX aKTOB
«Ha 0eJIopyCcCKOM M (MIIM) PYCCKOM SI3BIKax» IIPSMO MPO-
TuBOpeunT cratee 17 KoHcTurynuu, B KOTOpoi 3akpen-
JICHO, YTO TOCYJapCTBEHHBIMHU s3bIkaMu B PecmyOnmke
Benapych sBIsIOTCS O€IOPYCCKUM U PYCCKHH SI3BIKH.

OtpaaHo, 4TO Ha 3TO MPOTHBOpEYHE OOpaTHJI BHHMa-
uue [Ipencenarens Koncturynmonnoro Cyna Pecnyomiku
Benapycs I1.I1. MuxnameBuy, ornamas €XerogHoe mnocia-
Hue Hapoxy bemapycm m obGemm mamatam Ilapmamenta
«O CcOCTOSIHUM KOHCTHUTYLIIMOHHOH 3aKOHHOCTH B Peciry6-
mnke bemapycs B 2014 romy». B wacTHOCTH, OH 3asBUIL,
«aro Koncrurynmonssiii Cyz mosnaraer, 4To B HacCTOSIIEES
BpeMs 11 00ecrieueHusi CBOOOTHOTO JIOCTYyMa K MpaBoCy-
JIMI0 3aKOHOJATENIbHBIE aKThl, 3aTparuBalollie IpaBa U
CBOOO/IBI TPaXKJaHUHA, LIeJIecO00pa3HO M3/aBaTh Ha NBYX
TOCYIAapCTBEHHBIX S3bIKaX — OEIOPYCCKOM M PYCCKOM, B
COOTBETCTBUH C MoyiokeHueMm ctatbu 17 KoHctutynuu o
PaBEHCTBE JIBYX I'OCYAApCTBEHHBIX SI3BIKOBY [1].

Ipencenatens KoncrurymumonHoro Cyma oOpaTwi
BHHMaHHE Ha TO, «YTO HA FOCYAapPCTBEHHOM yPOBHE IIPH-
HUMAIOTCS. MEpBl Ul AlbHEWIIero pas3BUTHA Oeropyc-
CKOTO s13bIKa, modToMy Koncturynmonusiii Cyn pemrw,
YTO B IOPUANYECKON cdepe HyKHO MPEANIPUHSTE ONpee-
JeHHble mard. V3naHue 3aKOHOB Ha JIByX fA3bIKaxX ITOMO-
JKET, IPU HEOOXOAMMOCTH, BECTH CYIOIPOHM3BOACTBO HA
GenopycckoMm s3bike» [4].

MoxHo Tonpko noaaepxkath IIpencemarens Koncru-
TynunonHoro Cyna M HallOMHMTh, 4TO BO BpemeHa BCCP,
3aKOHBI U3/IaBATUCh Ha PYCCKOM U OEJIOPYCCKOM SI3bIKaX,
xo1a BCCP He obnanana cyBepeHnTeToM. Hy)kKHO TTOMHHTB,
4yro corjacHo cratbe 3 KOHCTHTYIMHM eIMHCTBEHHBIM
HCTOYHHUKOM TOCYJApPCTBEHHOW BJIACTH M HOCHUTEJIEM CyBe-
penurera B Pecrryomike benmapycs sBisercs Hapox [1].

be3 HanmoHaBHOTO TOCyapcTBa HE OYIET CyBepeHH-
TeTa M He3aBucUMocTH. [Ipeanararo mpUHATH HAa 3aKOHO-
JIaTeJIbBHOM YpPOBHE IIPOIpaMMy WIM IUIAH JEHCTBUI Ha
0003pUMBIN IEPHOJ], IMEIOIINN 1IEIbI0 BEPHYThH Oeopyc-
CKUH S3BIK B TOCYJapCTBCHHbIE OpPraHbl M BECTH HAa HEM
JIeNonpon3BoAcTBO. KOHEUHO, B 9TOM OYEHb CIO0KHOM H
00JIe3HEHHOM BOIIPOCE HE MOTYT NMPHUMEHSATHCS PEBOJIO-
IIMOHHBIE METO[IbI, HY)KHO pemarh 3Ty IpoliemMy nocre-
MIEHHO, SBOJIFOIIMOHHBIM MyTEM.
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HHCTUTYT NPE3UJEHTCTBA
B PECIIYBJIMKE BEJIAPYCb:
HEKOTOPBIE ACITEKTBI

Opnosa /I.A. (BI'3Y)

Tepmun «npe3unenT» (0T nar. — «praesidens») o3Ha-
yaeT — CUAALMIl Brepenu. B aHTHUHBIE BpeMeHa Npe3u-
JICHTaMH Ha3bIBaJIU JINL, UCTIOIHSIOMNX (QYHKIUH Tpe-
CeJaTeNbCTBYIOIUX  Ha  Pa3idM4YHBIX  3acelaHMAX.
OueBuaHO, M0ATOMY TONKOBBI CIOBaph PYCCKOTO SI3BIKA
B. Jlans onpenenseT TepMHUH «IIPE3UIESHT» KaK CTapIIMH
YIH COBENIATEIbHOTO MECTa, yIpaBieHus. Bmocrenct-
BUM W3 IAaHHOTO MEPBOHAYAIBHOTO 3HAYEHUS CIIOBA
«IPE3UICHT» TOSBIIIACh TaKas IOJKHOCTh KaK INPE3H-
JICHT CeHaTa.

[lepBBIM B MHpE TOCYZapcTBOM, B KOTOPOM 3apOiH-
Jach COBPEMEHHAs CHCTEMa WHCTHUTYTA INPE3HACHTCTBA,
obutn CLLIA, X0Ts1 Ha epBOHAYANBEHOM JTalle aMEepHKaH-
CKOHM TOCYJapCTBEHHOCTH M 3aKOHOJATEIbHAs U HCIIOIHH-
TelbHAasl BJIACTb OBUIM COCPEJOTOYEHBI B €IUHOM IIpE-
CTaBUTENIIBHOM opraHe — KOHTHMHEHTaJbHOM KOHIpecce.
3areM mNpe3uIeHTCKas CUCTeMa MNpaBlieHHsl OblIa ycTa-
HOBJIEHA B PAJC JTATHHOAMEPUKAHCKUX rocynapcts. Ilep-
BBIMH €BpOICHCKMMH CTpaHaMH, TIAe ObLIa BBEICHA
JOJDKHOCTh IIPE3UICHTa KaK TJaBbl TOCYNapcTBa, ObUIN
Opannus u llsetinapus (1848 1.) [1, c. 15]

HomxuaocTs [Ipesunenta Pecrryonuku benapycs Obuia
yapexxnena Korncrurymmeit PecrryOnuku bemapycs, npu-
ustoit BepxoBueim CoBerom 15 mapra 1994 r. Heobxo-
JMMO 00paTUTh BHUMaHWE Ha TOT (akT, 4YTO BOHpPOC 00
YUpEXKACHUU JTaHHOIN MOJDKHOCTH cTaBmics eme B 1991
roay: Bepxosubiii CoBer PecnyOmuku bemapych mposen
CIELHaJIbHOE TOJIOCOBAHUE IO BOMPOCY 00 yUpexkICHUH
MOCTa TPE3HJCHTA, OOJBUIMHCTBO JEHYyTaTOB BBICKa3a-
JIMCh 3a €ro BBeIEHHE. BhIT MOITrOTOBIICH IPOEKT 3aKOHA
0 BHECEHHH COOTBETCTBYIOIIMX nM3MeHeHHH B KoHcTuty-
o BCCP 1978 ronma, ogHako OH He ObLI IIOCTaBJIECH Ha
paccmotpenue Bepxosnoro Cosera [2, c. 42].

'enesnc wmHCTMTYTa mpesnaeHTcTBa B bemapycn,
HEOOXOANMOCTh YYPEXKAEHHS II0CTa MpEe3uIeHTa ObUIN
00yCJIOBJICHBI COBOKYITHOCTBIO COIIMATbHO-TIOIMTHYECKUX
U TpaBoBBIX (pakTopoB. Cpenu HUX: KapIUHAIHHBIC
U3MEHEHUS B TIOJIMTHYECKOM CHCTEME TocyaapcTBa B
pe3yabrare aBryCTOBCKMX coObituii 1991 r.; Bakyym
UCTIOJIHUTENIFHON BJIACTH B CTpaHE ITOCIE YCTPAaHEHHS C
nonutudeckor apensl opranoB KIICC-KIIb; npuHumnu-
QJIbHBIE U3BSHBI MApPJIaMEHTCKUX CTPYKTYP M HECI0Cc00-
HOCTb CYIIECTBYIOIIMX IMOJHUTHKO-TIPABOBBIX MHCTHTYTOB
LEHTPAJIbHON BJIACTH pa3pemarh HOJINTHIECKHE U COIH-
QIbHO-OKOHOMHUYECKHE MpOOIeMBl ¥  IPOTHBOPEUUS;
OTpaHWYEHHAas BOBMOXKHOCTb M ys3BUMOCTH COBETOB Kak
MIPEICTaBUTENIFHBIX OPTaHOB BJACTH IO CTAOWMIM3aINU
MOJINTUYECKOH M COLMAIBbHO-3KOHOMHUYECKON CUTyalluu
nocie auksupaimyn MoHoromu KIICC Ha BiacTh, a Takke
ype3MepHoe yBiedeHne BepxoBHoro CoBeTa 3aKoHO-
TBOPYECKON JIEATEIHHOCTHIO B YIIEPO pacopsAUTEIbHON
1 KOHTpoJIbHOH (yrkmmsmM [1, c. 18].

Heo6xoanmo oTMeTHTB, 4YTO Ieprox (HOPMUPOBAHUS
MHCTUTYTa IIpe3useHTcTBa B PecryOumke bemapych, kak
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1 B IpYyTUX OBIBITUX COFO3HBIX PECIYOIMKAX, ObLT CIIOMKHBIM
BBUAY HAIWYHS DPsga OOCTOSATEIBCTB. YUPEKACHHE U
MEPBBIE TOMBI MPE3UACHTCTBA COBIAIN C PaJUKaIbHBIMH
JKOHOMHMYECKHUMH,  COLHUAIBHBIMH,  MOJUTHYECKHMU
N3MEHEHWSMH B cTpaHe. B cocrosHmm (opmMupoBaHUI
HAaXOAWICS KaK CaM UHCTUTYT NPE3UICHTCTBA, TaK U JPYTUe
BBHICIIE TrocynapcTBeHHble opransl bemapycu (Ilapma-
MeHT Pecriyonuku Benapycs, IlpaBurenscto PecnyOumiku
Bbenapycs, Koncrurynuonnsit Cyn Pecny6nuku bena-
pych). Mexy HUMU TPYIHO CKJIAAbIBAIIUCH OTHOILIECHUS,
YTO HEPEAKO MPUBOAMIO K KoH(mkTaMm. [ToaTomy mutst ToTO,
YTOOBI YKPENHTh TOCYAAPCTBEHHYIO BIACTh, NPHUAATh el
OonmpImit UHAMU3M U 3P()EKTHBHOCTH, HEOOXOANMO OBLIO
HM3MEHUTh KOHCTUTYLHOHHYIO MOJENb B3aMMOOTHOIIEHHI
MEXIY BBICIIMMU OpraHaMM OoCyJapCTBEHHOM BiacTu. U3
aroi curyarmu [maBoi rocymapctBa B 1996 romy Obin
MPEUIOKEH BBIXOJ] — BHECEHHE M3MEHEHHUI U JOTOJHEHUN B
Koncturymmio Pecrryonmku benapycs. 24 Hosi0pst 1996 1. Ha
pecmy6nrkaHckoM pedepeHayme Obina npuHiTa Koncrury-
st Pecyoniku benmapycs 1994 ropa ¢ M3sMeHEHUsIMH U
JIOTIOJTHEHUSIMU, TipeioskeHHbIMU [Ipesunentom Pecrmy6-
nuku benapycs, B pe3ynpTaTe 4ero MpoH30IUIO0 CYIIECT-
BEHHOE Iepepacipeie/ieHne MOJTHOMOUNI MeX Ty BEeTBIMHU
roCyJapCTBEHHOH BIIACTH.

Crout 00paTuTh BHIMaHUE Ha TOT (akT, 4To 10 1996
roga riasa o Ilpesunente PecryOnmuku benapyce Obuia
nomenieHa B Tekcte Koncrurynun Pecryonnkn benapycs
mocie 1iaBel 0 BepxoBHom CoBere PecmyOmuku bena-
pych, To ectb B cTpykType Koncturynum PecmyOnmkn
benapycer nmepBoe mecto orBoamiock [lapmamenty (Bep-
xoBHoMy CoBety), a BTopoe — Ilpesunenty. JleiicTBytro-
mas penakius Kouctutynun PecnyOnuku Benapychk
HCXOIUT W3 Bemyuiero monoxkenus Ilpesunenta Pecny6-
muKu bemapych B cucteme rocynapCTBEHHBIX OpPraHOB,
YTO OTpPa)XaeTCsi M Ha OYEPEeIHOCTH COOTBETCTBYIOIIHX
rmaB. ['maBa Koucturymum Pecmy6mmku bBemapyce o
[Ipe3uneHTe OTKpBIBAE€T NEpPEYEHb TIJIaB, MOCBSIEHHBIX
OpraHaM rocyAapCTBEHHOHN BJIACTH, YTO SABISETCS MPaBoO-
BBIM JI0Ka3aTeNbCTBOM TOro, uTo IIpesunent PecryGnmku
benapychk 3aHMMaeT IIaBEHCTBYIOIIEE MECTO B UEPAPXUH
roCyJapCTBEHHBIX OPTraHOB.

B cootBercTBHH ¢ feiicTByromeH penakipeid Konctu-
Tymun Pecniy6muku benapycs Ilpesunent PecrmyOnuku
Benapycw siBnsercs I'maBoii rocymapctBa (4. 1 cr. 79),
(hopMaNbHO-IOPUINUECKH HE OTHOCHUTCS HH K OJHOM W3
BeTBEl BlacTH. AHANOTHYHBIE HOPMBI COAEPXKAaTCS B
Koncrutymun Poccuiickoit @enepanuu (ct. 80), KoncTu-
Tymmu Yxpaussl (ctT. 102) [3]. [TomoxeHns nedcTByOICH
penaknuu Koncrurynum Pecry6umku bemapyck 1mos3Bo-
JSIOT yTBepXkaath, uro [Ipesument PecrmyOnmku bena-
PYCh 3aHMMAET CaMOCTOSITEIbHOE MECTO B CHCTEME Opra-
HOB TOCY/IapCTBEHHOH BilacTh. BMmecTe TeM HeoOXxoanmo
MOTYePKHYTH, 4T0 B KoHcTHTynmu Pecrrybnmnku benapycs
MIPSIMO HE 3aKPEIUICHO IOJIOKEeHHe 0 ToM, 4uTo IIpesnaent
Pecriybmmkn benapyck oTHOCHTCS K CyOBEKTaM rocymapcT-
BeHHOH Biactu. B Koncturynuu Poccuiickoit denepanuy,
HampuMmep, npsMo 3adukcupoBaHo: «l ocymapcTBEHHYIO
BiacTh B Poccuiickoii depepanuu ocymectsistor Ilpesu-
neHt Poccmiickoit ®eneparmu, denepansHoe CobOpaHre
(Coser ®eneparmu u ['ocynapcrsennas [{yma), [IpaBurens-
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ctBo Poccuiickoit @enepanmu, cynsl Poccuiickoit @exnepa-
muar» (4. 1 ct. 11) [3]. Ha ocHOBE TeOpeTHIECKUX TOJIOMKE-
HUH, KacalolnXCcs OPraHOB TOCYJAPCTBEHHOW BJIACTH, aHA-
J3a  0COOCHHOCTEH KOHCTHTYIIMOHHO-TIPABOBOTO CTaTyca
[pesnpenta nonaraem, uto Ilpesunent Pecry6nmku bema-
PYCh OTHOCHTCA K YHCIY CyOBEKTOB TOCYNApCTBEHHOMN
Bnactd Hapsny c Ilapaamentom PecnyOnmku benapycs,
[paButenscTBoM Pecny0nuku Benapycs, cynamu.

HNuctutyT npesuaentcTBa B PecnyOnuke benapych
pa3BuBaeTcs B 00IEM pyciie 3BOJIOLUU TOCYIapCTBEH-
HBIX HHCTHTYTOB PecnyOmuku bBemapych ¢ yderom
BbI30BOB XXI| Beka. OTCyTCTBHE NPSMOTr0 3aKpeIUICHHs
¢dopMBI IpaBiIeHHUA B AelcTByromel penakunn KoucTn-
Tynun Pecnybonukn Bemapyck, THOKOCTh KOHCTHUTYIIH-
OHHOTO TEKCTa, OCOOCHHO HOPM CT. 79, OTKpBHIBAIOT
LIMPOKHE NEPCHEKTUBBI JUIsl Pa3BUTHSL MHCTUTYyTa Ipe-
3uneHTcTBa B PecmyOnuke bemapycs.
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IIYTHU COBEPILIEHCTBOBAHUA
M3BUPATEJIBHOI'O 3BAKOHOJATEJIBCTBA
PECITYBJIMKU BEJIAPYCb

IHacmyxoe M.U. (bHII)

OCHOBHBIM TIPaBOBBIM aKTOM, KOTOPBIH pPEryiIupyeT
MOPSIOK TIpoBesieHus BEIOOpoB B Pecriy6imke benapycs,
siBiiseTcs: M30uparenbHbid kogekce Pecyonuku benapycs,
npuHaTei 11 despang 2000 roxa. On cocrout u3 10 pas-
nenos, 29 rnaB u 156 craTei.

[lo MHEHHI0O HEKOTOPBHIX OEIOPYCCKUX YYCHBIX-
opucToB, M30upaTensHBII KOJAEKC HE B IIOJHOW Mepe
COOTBETCTBYET MEKIYHAPOIHO-TIPABOBBIM HOPMaM H (...)
He o0ecreyrnBaeT MPOBEICHIE CBOOOJHBIX U CIIPaBeIIH-
BEIX BEIOOPOB» [1, ¢.9].

B N36uparensHbIi KOAEKC HECKONBKO pa3 BHOCHIIUCH
n3MeHeHus U fonosHeHHd. Hanbosiee MHOTrO4HCIEHHBIE
MOTIPaBKH OBIJIM BHECEHBI B COOTBETCTBUH ¢ 3aKOHOM OT
25 Hos6ps 2013 r. «O BHECEHNH M3MEHEHHH H JOTMOJIHe-
HUH B HEKOTOphie 3aKkoHbl Pecrmybnuku bemapych 1o
BOMPOCaM MPOBENCHUS BBIOOPOB U pedepeHaymony. Tak,
JIOTIOJTHUTENbHYIO DErNIAMEHTALUI0 TOIYy4Ma MOPSIOK
Jlonycka HaOmojareneii Ha u30MparenbHble Y4acTKH
(ct.13 UK), ObuH y2KeCTOUCHBI TPEOOBAHHMS K M3rOTOBJICHHIO
arUTalOHHBIX MeYaTHBIX MartepranioB (cT.45 WK), BBeaeHsI
OTPAHUYEHUS HA MPOBEACHUE MACCOBBIX MEpPONPUSTHH
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(ct.45-1 UK), a Takke OrpaHMYEHHS TPU TMPOBEICHUH
npenBbIoopHOi arutaruu (ct.47 NK).

Crenyer oT™MeTHTh, 94TO BIOpO MO IEMOKpaTHYECKHM
nHcTUTyTaM W mpaBaM denoBeka OBCE He ommH pa3
npeniarajgo OelIopyCcCKHUM BIACTSAM YCOBEPIIEHCTBOBATH
n30MpaTenbHOE  3aKOHOIATENsCTBO.  Hampumep, 1o
UTOTaM IapJIaMEeHTCKUX BBHIOOPOB, KOTOPHIE IPOLUIM B
oktsi0pe 2019 r., 6pu10 BBICKa3aHo Oonee 30 TakuUX peKo-
MeHAauui. Cpenn HUX: 00eCIeYUTh JEMOKPATHYECKUH U
Npo3pauHblii Xapaktep (OPMHUPOBaHUS H30UpPATEIBHBIX
KOMHUCCHH; HCKIIIOYNTh HEONpaBJaHHbIE OTPaHUYCHUS
NPU PErHCTpalUU KaHIUAATOB B JICIYTAThl; 00ECIICUNTh
cBOOOIy TIPOBEICHUS TPENBHIOOPHON AarWTaIllH; YIyd-
MIUTH MIPO3PAYHOCTH JOCPOIHOTO TOJIOCOBAHUS; BHEIPHUTD
IpOo3padHble MPOLELYPhl MOAcYETa OONIETCHEH; MOBBI-
cuTh 3(PPEKTUBHOCTH PACCMOTPEHHS XKAN00 Ha HapyIIe-
HHE TIpaB KaHANUAATOB B JEITyTaTh.

[Ipn mpoBeneHNN MPE3UAEHTCKUX BHIOOPOB B aBrycTe
2020 r. mexaynapoasbie HaOmoaarenu ot ObCE He yuacrt-
BOBaJIM. TeM He MeHee, [0 UToraM BhIOOPOB ObLT MO/ATOTOB-
JIEH COOTBETCTBYIOIIMH Tokia, B kotopom OBCE npu3Baio
Genopycckue BIACTU aHHYJIUPOBATh PE3YJIbTATHI TOJIOCOBA-
HHS «...B CWIIy HapyLICHUI Ha BCEX CTaIMsX M30Mpareb-
HOTO ITPOIIECCa» U MPOBECTH HOBBIE BBIOOPHI PE3UICHTA.

C yueroM 0OOCHOBAaHHOM KPHUTHKH IPOBOAMMBIX B
Benapycu BEIOOPOB 11€1€C000pa3HO OCYIIECTBUTH KOMIIIEKC
MEp TI0 COBEpIICHCTBOBAHWIO M30MPATENBHOTO 3aKOHOIA-
TenbcTBa. Ha 3TOT cuer Oenopycckue ydeHbIC-FOPHCTHI
BBICKa3bIBalOT cBOU coobpakernus. Tak, M. ITnsaxumoBnda
npejiaraeT: pa3pelnTh y4yacTBOBaTh B BHIOOpax JIMIAM,
coJiepXKalMcs O CTpakel, BIUIOTh 1O BCTYIUICHHUS B
CHITy OOBHHHTENBHOTO TIPUTOBOPA CY/ia; UCKITIOUUTh TPY/I0-
BbIE KOJUIEKTHBBI M3 YHCIA CyOBEKTOB, YIIPaBOMOYEHHBIX
BBIJIBUI'aTh KaHIMIATOB B JIEIyTaThl; oOecnednth Ooiee
JIEMOKPATUYHBIA U MPO3pauHbIi HOPSI0K GOPMUPOBAHUS
n30upaTenbHBIX Komuccui [2, ¢.1108 — 1145].

Ha Moii B3risin, JaHHBIE MPEATIOKEHHS 3aCITyKHBAIOT
noanepxkku. CornacHo cr.26 KoHCTUTYLMH, HHUKTO HE
MOXeET OBITh NPU3HAH BUHOBHBIM B COBEPILICHUH IPECTY-
IUICHHMS, TIOKA €ro BUHA He OyJeT JoKa3aHa M yCTaHOBJIE-
Ha BCTYNMBIIMM B 3aKOHHYIO CHIJIy HPUTOBOPOM Cya.
3HauuT, TUIa, B OTHOIIEHWH KOTOPBIX U30paHa Mepa mpe-
CEUeHHs B BHJIE 3aKJIIOYCHUS MOJ] CTPAXy, JOJDKHBI UIMETh
paBo (BO3MOXKHOCTH) NMPHUHUMATh Y4acTHE B BbIOOpax.
Uro kacaeTcs TPYAOBBIX KOJJIEKTHBOB, TO OHH HEPEIKO
HCTIONIB3YIOTCSL B LEJSIX MOAJEPKKH YTOJHBIX s Bia-
CTell KaHAWAATOB, YTO HapylIaeT IPUHIWI pPaBEHCTBA
KaHIUIAaTOB B JemyTaTsl. B cocraBe W30MpaTeNbHBIX
KOMHUCCHH JIOJKHBI OBITh NPEJCTaBUTENIN OT BCEX 3aMH-
TEPECOBaHHBIX B MCXO0/1€ BBIOOPOB MOJIMTHIECKUX MapTHH
Y MHBIX OpraHu3alni.

Hapsny ¢ yka3aHHBIMM IIPEUIOKEHHSIMHU, CUUTAIO
HEOOXOIMMBIM OTKa3aThbCs OT IPOMO3AKOTO M H3JHIIHE
dbopmanuzoBanHoro M30uparensHOTO KOJekca. BmecTo
HETO CJIeAyeT TPHUHATH KOHCTUTYIHOHHBIH 3aKOH
«O0 OCHOBHBIX NMPUHIMIIAX ¥ TaPaHTHAX MpaBa TpakaaH
Pecny6nuku Benapych m30upaTh U ObITh M30paHHBIMU
Ha TOCYAapCTBEHHBIE TOJDKHOCTH». B passurne moio-
JKEHNH 3TOr0 3aKOHA MOTYT OBITH IPHHSATHI CIIEyIOIIUE
3akoHbl: «O mopsAgke (GOPMHUPOBAHUS U JESATEIHHOCTH

n3omuparenbHbIX KomMuccuiy;, «O BeIOOpax IIpe3mmenrta
Pecnyonuku bemapycwy; «O BwIOOpax gemytatoB Ilap-
namenta Pecnyonmuku bemapyce»; «O BeIOOpax memyra-
TOB MECTHBIX IPEACTaBUTEIHHBIX OPraHOB PecmyOmmku
Benapyce»; «O mopsnke IpoBeICHHUS PECITyOIUKaHCKHX
1 MECTHBIX pedepernymoB B PecrryOmmke bemapycey.

[IpakTuka npoBeaeHUs! BEIOOPOB yOEIUTEIBHO TOKa-
3ajla, 4YTO MHCTUTYT JOCPOYHOTO I'OJOCOBAaHUS ceOs He
OTIpaBJaJ U HEPEJKO HCIIOIb3YETCs ISl MaHHUITyJIUPOBa-
HUS ToJlocaMu u3dmparesneid. B 3Toil cBsizum nenecoo06-
pa3HO O0TKAa3aThCs OT JOCPOYHOT'O TOJIOCOBAHMSI.

Kpome Toro, Beibops! nemyraroB [lapiamenra cienyer
MIPOBOAMTH TI0 CMEIIAHHOW M30MPaTeNbHON CHCTEME, MpH
KOTOpOil OIHA TOJIOBMHA MeCT OyAeT 3aMemaTthcs IO
Ma)XOPUTAPHOH cHCTEME, a Apyras MOJOBHHA — IO Tap-
THHHBIM CITUCKaM. DTO OyAET CONEeHCTBOBATH Pa3BUTHIO
nonutuyeckux mnaptuil. Ilo3gHee MOXHO mepedTH K
MIPOMTOPIINOHATFHON CHCTEME BEIOOPOB.
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IMOHATHUE U IIPABOBOM CTATYC MOJIOJIBIX
CIIEHUAJIMCTOB B PECIIYBJIUKE BEJIAPYCb

Cmpuxosa T.B. (BHII, Mozunes)

Pecniyoniuka benapych B wactu nepBoii ctateu 1 Kon-
ctutyuuu 15 mapra 1994 r. onpenensiercs Kak coluaib-
HO€ TOCYAapCTBO, YTO MpeJIojaraeT MpUHATHE peciyo-
JIUKOW psiia Mep, HallpaBJICHHBIX Ha COAEHCTBHE B obec-
NeYeHNH JOCTOHHOTO YPOBHS JKU3HH CBOMX TpaKIaH,
OKa3aHWEe OCOOBIX MEp 3alIMTHl M MOMOIIU OTICITHHBIM
kareropusiM Jul. OIHOM W3 TakuxX KaTeropui cieayer
MPU3HATH BBIIYCKHUKOB  yUYPEXKACHUH 00pa3oBaHUS,
KOTOpBbIE, KaK NMPaBuiio, HE MOTYT Ha PaBHBIX KOHKYpPUPO-
BaTh Ha pbiHKE Tpyna. C Ipyroil CTOpoHBI, rocyaapcTBO
CTpeMHTCSl 00eCTIeUYUTh TOCTOMHBIA YPOBEHb JKU3HU BCEM
rpaxkJaHaM CBOEH CTpaHBI, BHE 3aBUCHUMOCTH OT MeCTa UX
MPOXHUBAHUS (CTOJIMIA, TOPOJI UM CENIbCKHUI HACEIeHHBIN
MYHKT), 4TO TpeOyeT HAJIM4Ke CHEeNHaINCTOB Pa3IMIHOTO
npoduIIs BO BCEX HACENEHHBIX MyHKTaX.

i pemenus naHHbIX mpobiem B PecryGunke bena-
pych CYILIECTBYET HMHCTUTYT PAaCHpeneieHHs] MOJIOIbIX
CHEIUAJIMCTOB, MOJ KOTOPHIM IOHUMAETCs MNpoueaypa
oTIpeieNIeHUs] MecTa paboTHI BBHITYCKHUKA, OCYIIECTBIISIC-
Masi TOCYAapCTBEHHBIM yUpeKIeHHEM 00pa30BaHUs WIH B
cityqasix, ycraHoBieHHbIX [IpaBurenscTBom PecryOmuku
Benapyce, rocynapcTBEHHBIM OPraHOM B IIENSX COLUAIBHON
3aIIUTHl BBIITYCKHUKOB, YIOBIETBOPEHHS MOTpEeOHOCTEH
oTpaciell SKOHOMHUKH W COIMAIBHONW C]epbl B CHEHHAIH-
CTax, paboumnx, CIyXKalIuX.

CymecTByIOT pa3iIWYHbIe IOAXOABI K ITOHWMaHHIO
TepMUHA «MOJIOJION crnenuaiucT». Tak, B JHUTeparype
OTMEYaETCsl, YTO «B OOIIECMBICIIOBOM KOHTEKCTE MOJIOIbIE
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CIENMAINCTBI — 3TO MPAKTHIECKH BCE, 3aKOHUYMBILHE BY3H,
KOJUIEIKH M TEXHUKYMBI, U pabOTaomue CpaBHUTEIHHO
HEJIOJITMHA CPOK HE3aBUCHMO OT JHEBHOW WJIM BEUYEpHEH
(3a0uHOiT) Popmbl obyueHms» [1, c. 546]. B melicTByro-
IIAX MPABOBBIX aKTax IIOJl MOJIOJBIMH CIEIUATINCTAMHU
MIOHUMAIOTCS JIMIA, TOIyYUBIINE IEPBOE pabodee MECTO
B pe3yJibTaTe paclpeiesieHHs BHE 3aBHCUMOCTH OT HX
Bo3pacTa M (OpMBI MONy4YEeHHs 00pa3oBaHMs. YKa3aHHOE
NOHMMaHue Oy/AeT HCIIONb30BaThCs B PaMKax JAHHOU
CTaThby.

MonopIMH CHENMATINCTaMU W MOJIOJBIMU PaboYnMHU
(cimy>xanmmu) (anee — MOJIO/IbIe CIIEHATICTbI) SIBIISTFOTCS

1) BBIIYCKHHUKH, pPa0OTarompe II0 pacHpeAeiCHHUIO,
HepepacnpeeICHUI0 B COOTBETCTBHHU C MOIyYCHHOHN CIIe-
IIMAJIBHOCTBIO (HANPaBICHUEM CIICIHANBHOCTH, CIICIIHAIIH-
3areil) U MPHUCBOCHHON KBaTH(MKAIIEH, IOy IHBIIIHE:

— BBICIIIEE, CPEIHEE CIIEINAIBHOE, MPOHECCHOHATBHO-
TEeXHUYecKoe 00pa3oBaHUe B THEBHOH (popMe moirydeHus
00pa3zoBaHus 3a CUET CPEJCTB PECITyOINKAHCKOTO U (MIIN)
MCCTHBIX 6IOI[)KGTOB, 3a MCKJIIFOUCHHUCM JIMII, OGy‘IaBHII/IXCH
Ha YCJIOBUSIX LIEJIEBOM IOTOTOBKHY;

— cpelHee clienualbHOE WM BbICIIee 00pa3oBaHHE
I crymenu, He MeHee MOJOBHHBI CPOKa OOYYCHHUS KOTO-
PBIX (pMHAHCHPOBAJIOCH 3a CUET CPEACTB PECITyOIMKAHCKOTO
1 (WIIM) MECTHBIX OFO/PKETOB M OCYIIECTBILIIIOCH B THEBHOM
(opme moydeHust 00pa30BaHUs, 33 UCKIIOYECHHUEM JIMII, Ha
MOMEHT paclpezieNieHuss OOydJalomuxcsi B BEUEpHEH WiH
32049HOH opMe TosTydeHnsI 00pa30BaHMs U PadOTAFOLTHX
[0 TIONy4aeMOH CHENHaTbHOCTH (HAIIPaBICHHUIO CIICIH-
aNbHOCTH, CIIENHMANIM3alMU), a TaKke OOydYaBIIUXCS Ha
YCJIOBHSX LIEJICBOM MMOrOTOBKH;

2) BBIITYCKHUKH:

— HampaBJICHHBIE, IIEpEHANpaBJCHHbIE Ha PaboTy B
COOTBETCTBUH C JOTOBOPOM O IOJTrOTOBKE HAy4HOI'O pa-
OOTHMKA BBICIICH KBaMU(UKAIMK 32 CUCT CPEICTB pec-
MyOMMKaHCKOTO OIO/UKeTa W TONYYHMBIINE B JHEBHOMN
¢dopme moxydeHHs 00pa30BaHHS ITOCIEBY30BCKOE 00pa-
30BaHUE 32 CUET CPE/ACTB PECITyOIMKaHCKOTO OI0KeTa B
TOCYIapCTBEHHBIX YUPEXKICHUSIX 00pazoBaHus (rocynap-
CTBEHHBIX OpPraHU3alMiIX, PEAUTU3YIOMINX 00pa30BaTelb-
HBIE ITPOTPAMMBI ITOCIEBY30BCKOTO 00pa30BaHMs);

— HampaBlIeHHBIE, IIEpeHAIIpaBiIcHHbIE Ha paboTy B
COOTBETCTBUHM C JIOTOBOPOM O IIE€JI€BOH IIOATOTOBKE
crieruanucta (pabodyero, CiHyKamiero) W MOJyYHBIIUE
BhIcIIee oOpazoBaHue | CTymeHH, cpelHee CrielHaibHOE
win  1podecCHOHaIbHO-TEXHUYECKOe 00pa3oBaHHe Ha
YCIIOBUSIX II€JI€BOM IMOATOTOBKM B TOCYIapCTBEHHBIX
YUPEXICHUAX 00pa30BaHMS.

[Tpn 3TOM HE SBIAIOTCS MOJOABIMU CIICIHAINCTAMH
BBIITYCKHUKH:

— HallpaBJICHHbIE Ha Pa0OTy B COOTBETCTBHH C 3aKIIO-
YEHHBIMH JIOTOBOpPaMH, IOJYYMBIINE B THEBHOH (opme
MOJIy4eHUsI 00pa30BaHUs TOCIEBY30BCKOE 00pa3oBaHUE,
BhIcIIee 0OpazoBaHue | CTymeHu, cpelHee CrielHalbHOEe
win  npodeccHoHaIbHO—TeXHUUeCKoe o00pa3oBaHue 3a
CUCT CPEACTB HOPUANYCCKUX JIUI] (PIH}II/IBI/IJIyaJ'[BHBIX
MIpeaIpuHIMATeIIeH);

— HaIlpaBJICHHBIC Ha pa60Ty 0 UX KCJIAHWUIO WU IIPH
HaJIMYUKM MecCT paboThl, OCTAaBIIMXCS IIOCIE pacrpezaese-
HUsI, TIOJYYUBINME BBICHIEE MM CpEHEE CIICHHAIBLHOE
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oOpa3oBanue B JHEBHOU GopMe MOTydeHHS 00pa30oBaHMs
32 CUET CpeIACTB (M3MUYECKUX JIUIl WM COOCTBEHHBIX
CpenCcTB TpaxaaH [2].

KacarenpHO cTaTryca MONOIBIX CIICIHAINCTOB HEOH-
HOKPATHO ITOJHIMAJIICh BOIIPOCHI O CYIIECTBOBAHUH IS
JTAHHOI KaTeropuu pabOTHUKOB 00S3aHHOCTH TPYIUTHCS.
Bompoc pacripeneneHiss MOJOABIX CIEIHAINCTOB JIaXe
ObUT  TpenMeToM paccMOTpeHus KOHCTUTYHHOHHOTO
Cyna Pecnybnukn Benapycs. Koncturyuumonssii Cyn
NpUILEN K BBIBOJY, YTO, TaK KaK TOCYyIapcTBO OepeT Ha
ce0st pacxozipl 1O MOATOTOBKE CIICIMAIMCTOB 32 CYET
Oro/ukeTa, OHO MOXKET YCTaHaBIMBaTh OIPEIEIICHHBIC
TpeOOBaHMS ¥ OTPAHMUYCHUS K JIMIAM, IONYyYHBIINM
obOpa3oBanme Ha Takux ycioBwsx. Ilpum stom Konctury-
roHHBIH Cyll MpU3HAJ, YTO PACTpPEEIICHNUE BBITYCKHH-
KOB SIBIACTCA BBIHY)KICHHBIM IIIaroM, CBSI3aHHBIM C
HEXBAaTKOM CIIEIMANNCTOB B ONPEACICHHBIX PETHOHAX
[3, c. 275-276].

Cornacutecst ¢ MHeHueM Konctutrynuonnoro Cyna
MO3BOJISIET aHAJM3 MpOLEeRypHl pachpeneneHus. Ha Ha-
CTOSIIIMK MOMEHT 3aKOHO/IATeJIbCTBOM IIPSIMO 3aKperieHa
aNbTepHaTHBa 00s13aTEIbHON PabOTHI M0 PacHpeaesICHHIO —
BO3MeEIIEHHE B OIO/KET CPEACTB, 3aTpayeHHbBIX rocyaap-
CTBOM Ha MOJTOTOBKY MOJIOAOTO CIELHAIIHICTA.

TakuM 00pa3oM, BBITYCKHHK HMEET BO3MOXHOCTh
BBIOOpa — paboTaTh €My IO PacHpenesICHHIO WM He pabo-
Tath. HeoOX0ANMO OTMETHTBH, YTO MpOLEIypa BO3MEILCHUS
CpPEIICTB COBEPIICHCTBYETCS, NEPECMATPUBAIOTCS YCIIYTH,
KOTOpbIE TOAJIeKaT Bo3MenleHuto. [Ipeacrasmnsiercs, 9To
TaKO€ BO3MEILEHHE CO BPEMEHEM MOXET TpaHCHOpPMHU-
poBaTbCsi B OECIPOLEHTHBIA KPEIUT s OOYy4eHUs
o BCeM WM Hamboiiee 3HAUYMMBIM Uil TOCYAapcTBa
CIICIUAJIBHOCTAM.
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T'YMAHM3AIIAS AIMAHACTPATUBHOM
OTBETCTBEHHOCTH B KOAII
PECITYBJIMKU BEJAPYCbH 2021 TOJA

Tenamuuxasa T.B. (bI'3Y)

OmHOM M3 OCHOBHBIX LieJeH pa3pabOTKU M NMPHHATHUSL
HOBOTO aJMUHHCTPATHBHO-AECIUKTHOTO 3aKOHO/ATEIbCTBA
Pecniybmuku benapycs B 2021 romy siBUiach ero ryMaHHu-
3a1usl ¥ JTUOepan3anms.

'yMaHu3M B aJIMUHUCTPATUBHO-AETUKTHON MOJIUTUKE
HaxOJMT CBOE BBIpaKEHHE B (JOpPMaxX M METOAAX €€ opra-
HU3allMM W OCYUIECTBIIEHUS, B LEJSAX U COJEp>KaHUW,
a TaK)Ke€ B KOHKPETHBIX MPABOBBIX HOpMax. OH OKa3bIBaeT
MEepPBOOYEPEHOE BIIMSHUE Ha HWHCTUTYT Ha3HAYECHHsS




NPOQUIAKTHYECKUX MEp BO3ICHCTBHSA M aIMHHHCTPATHB-
HBIX B3BICKAHMH W BBIP)KAETCS B OCOOOM OTHOLICHHH K
JWITy, COBEPIIMBIIEMY aAMHHHCTPAaTUBHOE IPABOHApYIIIE-
HHE, TO €CTh B COOTIOACHNY IPUHIIAIIA CIIPABEUTHBOCTH.

Cratps 1.5 KoAll 3akperursiet, uto «1. AnMuHHCTpa-
THBHAs OTBETCTBCHHOCTh IOJDKHA OBITH T'yMaHHOM.
HanoxeHne agMHHUCTPaTHBHOTO B3BICKaHUsS Ha (DU3H-
4eCcKOoe JIML0, COBEPIIMBILEE aIMUHUCTPATUBHOE MIPABO-
HapylleHHe, He UMEEeT CBOUMH IIeNIIMU YHIDKEHUE €ro
YeJI0BEYECKOT0 JOCTOMHCTBA, IPUYNHEHNE eMy (uznde-
CKHUX WJIM HPABCTBEHHBIX CTpajaHuil. 2. AIMUHHCTpa-
TUBHBIE B3BICKaHMS, & TaKXKe NMPO(UIAKTHYECKHE MEpPbI
BO3ACHCTBHS, NPUMEHSIEMBIC B OTHOIICHHHM HECOBEP-
IIEHHOJIETHUX, HE JOJDKHBI MPUYHMHATH BpEX UX 340PO-
BBIO M MHTEIUIEKTYalbHOMY pa3BuTHIO». Clenyer oTMme-
THUTb, YTO pacIM(pOBKA MPHUHIUIIA TyMaHU3Ma JaeTCs B
OTEYECTBEHHOM aJMUHHCTPATUBHO-IECIUKTHOM 3aKOHO-
nmatenscTBe BrepBbie. KoAIT 2003 roga numb yrioMuHAT
0 TOM, YTO «aJMUHHCTPATUBHAs OTBETCTBEHHOCTh OCHO-
BBIBAETCSl HA MPUHIUNAX 3aKOHHOCTH, PaBEHCTBA Iepen
3aKOHOM, HEOTBPAaTUMOCTH OTBETCTBEHHOCTH, BUHOBHOII
OTBETCTBEHHOCTH, CIPABEAJUBOCTH U TyMaHU3Ma
(ct. 4.2 KoAIT 2003 1.).

Kaxue xe HOBmecTBa, 3akperuieHHble B KoAIl Pec-
myommkn bemapyce 2021 r. CBHAETENBCTBYIOT O TOM, YTO
NPUHIUI TyMaHHU3Ma SBJISETCS HE TOJBKO JEKiIaparye,
HO U OYEBHUJHOM PEAIbHOCTHIO?

1. B nepByto ouepens 31ech CIeAyeT BBIACIUTD ACie-
HHE TPaBOHAPYIICHWH Ha TPU KAaTETOPHH: aJIMHHHCTpa-
TUBHBIC TIPOCTYIIKH; 3HAYUTEIbHbIC AAMHUHUCTPATUBHBIC
NpaBOHApYIIEHUS U IpyOble aAMUHHCTPATUBHBIC MPABO-
HapymeHus. C kateropuszanueil mpaBoHapylUIeHUH 3aKo-
HOZATeJb CBS3aJ CPOKH, 110 HCTEYCHUH KOTOPBIX (pu3nye-
CKO€ WJIM IOPUANYECKOE JHI0 CUUTAeTCA HE IOABEpPraB-
IIMMCSL  aIMHUHHMCTPAaTUBHOMY B3bICKaHMIO. Tak, ecnu
ct. 2.8. KoAIl 2003 r. comepxana Bcero omHo oOriee
NPaBUIIO — (PU3MIECKOE WM IOPHINYECKOE JIULO CUUTACTCS
HE TOJBEPTaBIINMCS aJMHHHUCTPATUBHOMY B3BICKAHHIO,
€CII B T€UEHHE 00H020 200a CO JTHS OKOHYAHHS MCIIOJ-
HEHUSI OCHOBHOTO M JIOIOJIHUTEJIFHOTO aIMUHHUCTPATHB-
HBIX B3BICKAaHHI HE COBEPIINT HOBOTO aJMUHHCTPATHBHO-
ro npaBoHapymeHus, — 1o cT. 4.9. KoAIl 2021 r. npeny-
cMmarpuBaet 1uddepeHMPOBaHHBIN TTOIXOI.

CornacHo HOBoMY Kogekcy, pusnueckoe min 1opuande-
CKOE JIMLI0 CYUTAETCS HE MOABEPraBIIMMCS aIMHHHCTpA-
THUBHOMY B3BICKaHHIO: CO JIHS UCIIOJHEHHUS IOCTAHOBJICHHS O
HaJIOKEHNW AJIMHHHCTPATHBHOTO B3BICKAHMS 32 COBEpILICHHE
aIMIHHCTPATHBHOTO TPOCTYIIKA; 10 MCTEUYCHUH 6 MECSIEB
CO JTHSI UCTIOJTHEHHS! TIOCTAHOBJICHUS O HAJIOXKCHUH aIMUHU-
CTPaTUBHOTO B3BICKAHMS 3a COBEpPLICHWE 3HAYUTEIIHHOTO
aIMUHNCTPATHBHOTO TPaBOHAPYIIEHHS;, TI0 HCTEUYCHHN
1 roma co AHS WCTIONHEHMS! OCTAHOBJIEHHS O HAJIOXKCHHN
AJIMAHUCTPATUBHOTO B3BICKAHHS 3a COBEpIICHHWE TPyOOTo
aJIMAHUCTPATUBHOTO TIpaBoHapymieHws. Kak BuaHO, 10
OOJIBIIMHCTBY aJIMUHICTPATHUBHBIX MPABOHAPYIIEHUH CPOK,
B TEYCHHE KOTOPOTO Yy JINIA COXPAHSIETCA COCTOSIHUE a/[MHU-
HHUCTPATUBHON HAKa3aHHOCTH, CYIIECTBEHHO COKPAIIICH.

2. Yro Kacaercsl oJIOXKEHHUs 0 BO3pacTe, ¢ KOTOPOro Ha-
CTymaeT aJMHHUCTPAaTUBHAs OTBETCTBEHHOCTb, OCHOBHOE
NpaBUIO OCTAJIOCh HEM3MEHHBIM:  aJMUHHUCTPAaTHBHOM

OTBETCTBEHHOCTH TOJICIKHUT (PU3MIECKOE JIHIO, JOCTHUTIIIEE
KO BpEMEHH COBEPILCHHUS IPaBOHAPYILIICHNS BO3PACTa IIIECT-
Hamaty jeT. [Ipu 3Tom B omimuue ot cT. 4.3. KoAIT 2003 1.,
KOTOpasi 3aKpeIUisia MIECTHANATE COCTABOB, MO KOTOPBIM
¢mudeckoe U0 B Bo3pacTe oT 14 mo 16 jier momiexut
aIMAHICTPaTUBHON OTBETCTBEHHOCTH, B HOBOM Konekce mx
KOJIMYECTBO COKPAIIEHO 0 HIECTU. DTO: YMBIIUICHHOE TPH-
YMHEHHUE TEJIECHOTO TIOBPEXkKICHUS U MHbIE HACUIbCTBEHHBIE
JeicTBust MO0 HapyIIEHHWE 3allUTHOTO Npe/canus (Cra-
T 10.1); ockopOnenue (cratbsi 10.2); Menkoe XuIleHUE
(ctatbst 11.1); yMBIIUICHHBIE YHUYTOXKEHHE JIMOO TOBPEK-
JICHUE 4Y)KOro mmyinecta (ctatbs 11.3); xkectokoe oOpa-
IIEHHE C )KUBOTHBIM WM M30aBJICHHE OT )KUBOTHOTO (CTaThs
16.29); menkoe XynauraHcTBo (cTathbs 19.1).

3. Hoserit Kozieke Takoke BHEC M3MEHEHUS B IIOJIOKEHNE O
JESHISIX, BIEKYIINX aIMHHUCTPATUBHYIO OTBETCTBEHHOCTH
0 TPeOOBAHUIO, HECKOJIBKO PACUIIMPUB 3TOT CHHCOK M TIPH
5TOM HCKIIIOYMB JIBA COCTaBa. B 4acTHOCTH, celdac agMUHU-
CTpaTHBHAsI OTBETCTBEHHOCTh HACTYIAET TOJIBKO IO TpeOoBa-
HHIO, B TOM YHCIIC, 32 HApYIIICHUE TPaBa Ha CBOOO Ty 00beIu-
HEHHUH, HapylleHHe TpeOOBaHMI 3aKITIOUEHHUs TPaXkTaHCKO-
MPABOBBIX JIOTOBOPOB, 0OMaH TOTpeOHTENCH, HECAaHKIIHOHH-
POBaHHBIH JAOCTYII K KOMIIBIOTEPHOW NMH(OPMALIHHL

4. KoAII 2021 r. BiepBbIe BBET HHCTUTYT MPOQHUIAK-
THYECKUX Mep Bo3IeHcTBUA. WX rinaBHas 0coOCHHOCTH
3aKIIF0YAeTCs] B OTCYTCTBHU MPABOBBIX MOCICICTBUHA MPH-
BJICUCHHSI K OTBETCTBCHHOCTH. VIHBIMHU CIIOBaMU, JIUIIO, K
KOTOPOMY OBLTH TIPUMEHEHBI IPOPIIIaKTHICCKIE MEpPBI, HE
OyIeT CUMTATBCS TIOJBEPTaBIIAMCS aJIMHHUCTPATHUBHOMY
B3bIcKaHuto0. ClieoBaTeNnbHO, IPU IIOBTOPHOM COBEPIICHUU
AQHAJIOTMYHOTO  IIPABOHAPYILEHHUS OyIeT OTCYTCTBOBAaTh
TaKoe OTAryaroluiee 00CTOATEIbCTBO COBEPIICHUS aJMHUHH-
CTPaTUBHOTI'O IIPABOHAPYIIIEHUS, KaK TOBTOPHOCTb.

Ucxons u3 cr. 5.1. KoAIT 2021 r., npoduiakTHyecKuMu
MepaMu BO3JCHCTBUSL, KOTOPBIE MOTYT MPUMEHSTHCS K JIUILY,
COBEPIIMBIIEMY aJMHHUCTPATHBHOE MPABOHAPYIICHHE, B
[EeNAX TMPEAYIPEkKICHUS] COBEPIICHHS MM HOBBIX aJIMHHU-
CTPaTHBHBIX TPABOHAPYIICHHUI SBIFOTCSA: 1) yCTHOE 3ame-
YyaHue; 2) MpenynpekicHue; 3) Mephl BOCHHTATEIHFHOTO
BO3ICHCTBUS (B OTHONICHUN HECOBEPIICHHOJICTHUX ).

CornacHo 4. 2 yKa3aHHOW CTaThbU, TPOPHUIAKTHICCKIE
Mepbl BO3ACUCTBHUS MPUMEHSIOTCS MPHU OCBOOOXKICHUU
JIUIIA, COBEPIIMBIIETO aAMHHICTPATUBHOE TPAaBOHAPYIIICHHUE,
OT a/IMUHUCTPATUBHON OTBETCTBEHHOCTH.

5. JlocTaToyHO cephe3Hble HM3MEHEHMs IMpeTeprena
CUCTEMa aJMUHHUCTPAaTUBHBIX B3bICKaHUU. Tak, mnpeny-
MIPEXKICHUE «IIEpeexajo» B TPYIITY MPOQPIIaKTHIECKUX
Mep BO3ICHCTBHUS, BMECTO HCIIPABUTEIBHBIX padOT IOs-
BHJIMCH OOIECTBEHHBIC Pa0OTHI, JUIICHUE CIICIHAIEHOTO
IpaBa BOIUIO COCTaBHOW YacThI0 B JIUIICHHE IpaBa
3aHUMATHCS OTPECIICHHOHN e TEILHOCTHIO.

6. Kak Mepy, HalpaBJICHHYIO Ha TYMaHHU3AIHIO aJMHU-
HUCTPATHBHOM OTBETCTBEHHOCTH, MOXHO OIICHHUTh CHH-
JKEHUEe MaKCUMaJbHBIX pa3MepoB mTpadoB mns dhuszmde-
ckux Jui — ¢ 50 go 30 6a30BBIX BeawuuH (MO 00IEMY
MIPAaBUILY; IPU 3TOM UCKITIOUYEHHS OCTANINCH).

B cnyuasx ¢ukcanuu agMHHHCTPATHBHOTO MpPaBOHA-
pYIIEHHS TPOTUB OE30IaCHOCTH JIBIKEHHS M HKCILTYaTAIIN
TpaHCIIOpTa PadOTAIOIMMHU B aBTOMAaTHYECKOM PEKUME
CIEIHAJIbHBIMI TEXHUYECKHMHU CPEJICTBAMH, UMEIOLINMHU
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¢dyHKIMH (OTO- M KHHOCHEMKH, BUIICO3aIIHCH, IPUMEHSIETCS
HWOKHUHM Tmipenen mrpada, MpeaycCMOTPEHHOTO 3a COOT-
BETCTBYIOIIEE aJIMHUHUACTPATUBHOE MPABOHAPYIICHHE, a B
cirydae ero HeycTaHoBieHus — 0,5 6a30BOi BETMUNHBIL.

7. B 1o Bpems xak KoAIl 2003 r. comepxan Bcero
orHy ctathio (cT. 4.6. KoAIT 2003 r.), HOCBSIIIEHHYIO aIMH-
HUCTPATUBHOW OTBETCTBEHHOCTH HECOBEPIICHHOJCTHUX,
HOBBI Kojekc MOCBATHI 3TOMY BOMpPOCY MENYIO IJIABY,
BKJIIOUAIOIIYIO B ce0sl mecTh crateil. B aToil riase packpbl-
BalOTCSA OOIIME IIOJOXKEHHS, OCOOEHHOCTH HAJIOXKEHHUS
aJIMUHUCTPATUBHOTO B3BICKAHHUS HA HECOBEPIIICHHOJCTHETO
U OCOOCHHOCTH OCBOOOXKICHHS HECOBEPIICHHOICTHUX OT
aJIMIHUCTPATUBHOW OTBETCTBEHHOCTH, NPHUMEHIMBIC MEPHI
BOCIIUTATENIHHOTO BO3/ICHCTBHS M MX COJEp)KaHHE, a TarKe
CPOK, TIO FICTEYEHUH KOTOPOTO HECOBEPIIICHHONICTHHN CUATACTCS
HE TIO/IBEPTaBIIIMCS aIMIHICTPATHBHOMY B3BICKaHHIO.

Takum 00pa3om, MOKHO KOHCTaTHPOBATh, UTO CICNIAH
CYIIECTBCHHBIM IIAr B IUIAHE TYMAaHHU3ALNMH aIMUHHACTpA-
TUBHOW OTBETCTBEHHOCTH. [IporHo3mpoBaHue naibHEH-
miero pa3BI/ITI/I$I a}lMI/IHI/ICTpaTI/IBHO-}IGHI/IKTHOFO 3aKOHO-
JaTeNbCTBA JIOMYCKAaeT BO3MOKHOCTh €ro JajbHeuInen
MIOCTETIEHHON MOJIEPHU3AIMH TTOCPEICTBOM COBEPIICHCT-
BOBAHUA OTACJIBHBIX I/IHCTI/ITyTOB, yrny6neHI/1;1 IIOHUMAHUSI U
TpaHc(hopMaIMA AEMOKpaTHIECKUX (OpM peanu3anuu
€ro MPUHIUIIOB B MPAaBONPHMEHUTEIFHOH MPaKTHKE, aKTH-
BU3AIMM TIOWCKA HOBBIX HAIPABICHUH B WCIOJNB30BAaHUU
HHCTPYMEHTOB aIMHHUCTPATHBHO-TIPABOBOTO BO3/ICHCTBUSL.

ITPABOBBIE ITPOBJIEMbBI OBECITEYEHUS
HAIIMOHAJIBHOM BE3OITACHOCTH
B YCJIOBUAX TAHAEMUNA

Tumodpeesa E.A. (PAHXHI C, Cmonenck)

Crparerust HanuoHaNbHOW Oe3omacHocTH P® Obima
yTBepxkaeHa Yka3oM Ilpesunenrta PD or 12 mas 2009
roxa Ne537 mo 2020 ropa. SIBnssce 0azucoM It KOHCO-
JMUIAIUHA YCUIINH JTHYHOCTH, OOIIECTBa M TOCYyIapcTBa B
[esIX pealu3alndy HallMoHAIBHBIX HHTepecoB, Ctpare-
TUsl IpU3BaHa 00€CeYNTh €AMHCTBO MOAX0A0B K (hOpMH-
POBaHHMIO W peaIH3aliHd TOCYJAPCTBEHHON MOJUTUKU
oOecrnieueHUs] HAllMOHANBHOM 0€30MMaCHOCTH, a TaKKe Me-
TOAOJOTHYECKYI0O OCHOBY COBEPIICHCTBOBAHMS aKTOB
3aKOHOJATENLCTBA B PA3MUUYHBIX cepax HAMOHAILHOUN
0e30macHOCTH, pa3padOTKU TOKYMEHTOB CTPATErHYECKO-
ro miaHupoBaHus. B stoT mepmon Poccms mpeomornena
IOCJIEICTBUS CHUCTEMHOI'O MOJIATHYECKOTO M COIHAIBLHO-
9KOHOMHYECKOTO Kpm3uca KoHma XX BeKa — OCTaHOBHIIA
MaJIcHUe YPOBHS M KadecTBa JKU3HU POCCHUCKUX Tpax-
JIaH, yCTOsJIa MOJT HATOPOM HallMOHAIH3MA, celapaTu3Ma
U MEXIYHAPOJHOTO TEppOpH3Ma, MPEAOTBpaTHia JIHC-
KpEIUTAIMI0 KOHCTHTYIHOHHOTO CTpOsS, COXpaHHia
CYBEPEHUTET U TEPPUTOPUATHHYIO IEIOCTHOCTH, BOCCTA-
HOBWJIA BO3MOXKHOCTH IO HapalllBaHUIO CBOEH KOHKY-
PEHTOCIIOCOOHOCTH M OTCTAaMBAaHWIO  HAIMOHAIBHBIX
WHTEPECOB B Ka4eCTBE KIIFOUEBOTO CyOBheKTa GOpMUPYIO-
LIUXCS MHOTOMOJISIPHBIX MEXKIYHApOJHBIX OTHOIICHUH.
Bpun co3maHbl MPEINOCBUIKU I YKPEIUICHUS CHCTEMBI
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obecrieueHus HalMOHAIBHOM 0€30ITaCHOCTH, KOHCOIHIN-
POBaHO TIPaBOBOE MPOCTPAHCTBO. PemieHs! nepBoodepe-
HBIE 3a/1a9X B YKOHOMHYECKOH cepe, BBIPOCIa HHBECTH-
IIHOHHAS TPUBIICKATEFHOCTh HAITMOHAIEHOW SYKOHOMHUKH.
Bo3poxnaroTcss MCKOHHO POCCUHCKHE HIEaNIbl, IyXOB-
HOCTb, JIOCTOMHOE OTHOIIEHHE K MCTOPHUUYECKOH MaMsTH.
VYxpersieTcs: 00IECTBEHHOE COTJIache Ha OCHOBE OOIIUX
IIECHHOCTEH — CBOOOJBI M HE3aBUCHUMOCTH Poccuiickoro
roCyJIapcTBa, TYMaHH3Ma, MEXKHAIMOHAILHOTO MHpa U
CJIMHCTBA KYJIbTYp MHOTOHAIMOHAJILHOTO Hapoma Poc-
cuiickol ®enepanuu, yBaKEHUS CEMEWHBIX Tpaaului,
MaTPUOTU3MA.

Bwmecre ¢ TemM, Ha MHpPOBOM apeHe MPOJOJIKAETCS
Mepexoa OT OAHOMIOIAPHOTO K MHOTOIOJIIPHOMY MHPO-
YCTPOHUCTBY, UTO HEU30EHKHO OOOCTPSET COMEPHUIECTBO
TOCyapcTB M KOHKYPEHIINIO MOIeNeii OyayIero pa3BUTHS.
CrpemIieHne psifa CTpaH HCIOB30BATh CHIIOBBIE METOIBL,
JTaBJICHUE, SKOHOMHUYECKHAE W PECYPCHBIC MPEHMYIIecTBa
JUTS TIPOJIBMYKCHUSI CBOMX HMHTEPECOB OCTACTCSI UCTOUHHU-
KOM HAIpPsDKCHHOCTH U TJIOOAIBHONW HECTaOMIBLHOCTH, B
TOM uyuclie B ycioBusax mnanaemun-2020. MmeHHO 3TH
(akTopsl TpeNoNpeAeNaIoT pa3paboTKy OCHOBHBIX Ha-
[IPaBJICHUI COBEPILIEHCTBOBAHNUS IPABOBOTO PETYIMPOBAHUS
obecrieueHHsT HAIMOHAJIBHOW Oe3omacHocTH. Pactymmas
CTETICHb OTKPBITOCTH SKOHOMHUK, CBOOOIBI IIEpEMEICHHS
TOBAapOB, KaIUTAJIOB M TPYIOBBIX PECypPCOB, MEXKINIHO-
CTHOTO B3aWMOJCHCTBHS Pa3MBIBACT IPaHb MEXKIY BHYT-
PCHHUMH W BHEITHUMH TIOJATHYECKUMHE, YKOHOMIYCCKHU-
MU, HHPOPMAIMOHHBIMHU IPOILIECCAMH.

CoBpeMeHHbIe HCCIeIOBaTeIN IOABOAAT IpeIBapH-
TEJIBHBIC UTOTH PE3yJbTATOB OOPHOBI C KOPOHABHPYCOM
[1]. onuTrka «lockdowny» wiu cTporoi u3onsAMuU, IPHU-
MeHseMas B psjie CTpaH, IIpHUBeTa K pe3KoMy pocTy 6e3-
paboruusl u 6enHoctu. Haunbosee akTMBHOE BHEIpEHHE
HI/Iq)pOBI)IX U JUCTAHIIUMOHHBIX I/IHHOBaHI/Iﬁ B JXKU3HCOACA-
TENBHOCTh JIFOJICH II03BONIMIIA CMSTYHUTH MOCIEICTBHU
MaHIEMHUH, COXPaHHUTh Pa0OTy W JOXOIBl HACEICHHS B
YCIOBHUAX HEOOXomuMmol camouzoisanuu. CriaceHue Ku3-
HEH JIFoNIell WK CcrlaceHHe WX YKOHOMHYECKOTO CYIIECT-
BOBaHHS — TaKOH BEIOOp CTal Tepel TOCYAapCTBOM.
CmpemumenvHoe pasgumue MAPKeMuH208blX cmpame-
2utl, UHMePHeM-NPOCMPAHCMEa U UHDOPMAYUOHHBIX
mexHo02Uli onpeodensem HOBBIE YIrpO3bl HAI[MOHAJIBHOU
6e3omacHocTd. Ha mepBbIil Iu1aH BhIMIIA KHOEpIpeCTyI-
HOCTb, TO €CTh YCJIOBCK 3aKa3bIBaJl 4T0-1100 B HUHTCPHC-
Te, HO JaXKe MOCTaBKU caMOil He mpoucxoauio. JInbo 3to
MOIIICHHUYECKHE CAWTHI, KOT/la YeJIOBEK OTHPABISLT JCHBIU
W OHH KyJa-TO WCYE3aIH, JUOO STO CaWThl, KOTOPHIC
BOpOBaJIM (PUHAHCOBBIC JAaHHBIE — JaHHBIC KPEIUTHBIX
KapT, Hal[pUMep, WM CAWTHI, KOTOPBIE BOOOIIE MIPHBOIH-
JIM K XaKepCKUM aTakaM Ha KaKHe-TO HHPPACTPYKTYPHEIC
OOBEKTHI, CBS3aHHBIC C TMPOTHBOJCHCTBHEM MaHICMUM.
Ha BTOpOE MECTO MOAHSAIACH PECTYIMHOCTD, CBA3aHHAS C
damscuUIMpPOBaHHBEIMHA TOBapaMH, OCOOCHHO B YCIIOBHSIX
GOpBOBI C KOPOHABUPYCOM, ITO U JIEKApCTBa, U CPEJICTBA
PIHJIHBPI}IyaHBHOﬁ 3alIATBI, KOTOPBIC HE COOTBETCTBOBAJIN
cragaapTam 3amuThl. C JIekapcTBaMU OCHOBHAs MpoOiie-
Ma ObITa B TOM, YTO OHH HE MPOCTO (aTbCUPUIINPOBAHBI
U He pabdoTaIOT TakK, KaK OKUAACTCS, HO U MPOCTO MOTYT
OBITh OMACHBIMH IS 3M0pPOBbA. To ecTh HamOOJbIIas




OTIaCHOCTh C TOYKHU 3PEHHUsI OOLIECTBEHHOTO 3APaBOOXpa-
HEHUSI KpoeTcsl Kak pa3 B (haIbCHUPUITMPOBAHHBIX TOBapax.
ITo mamneiM MHTEpmoia, kKoTophid mposen B 2020 roxy
omepanuio «[lanres-13», HampaBIeHHYI0 Ha TO, YTOOBI
W3y9UTh B MHTEpHETEC BEOCAWTHL. DTO IPUBEIO K TOMY,
YTO JIBE THICSY CAalTOB OBUIM 3aKpHITHI, Ooiee 4-X MHI-
JHOHOB (albcU(UINPOBAHHBIX MEAUIMHCKUX Mpernapa-
TOB OBUTH apecTOBaHBI Ha OOmIyI0 cymMMy Oonee 14 MIH.
nomnapoB. Han stoit mpobnemoili paboTaroT mpaBooxpa-
HUTENIbHBIE OpraHbl M3 Ooyee yeMm 90 crpaH mupa Uit
TOr0, 4YTOOBI OCTAaHOBUTH KaHaJbI OCTaBOK. B xoxe ome-
paunu «Ilanres» ObLIO 3aMEYEHO, YTO Ja)Ke MPABUTEIb-
CTBa HHOTJA MOMNAJAlOTCS Ha YJIOBKH MPECTYNHHKOB.
Hewmenkoe npaBuTenbCcTBO 3aKynuiIo Ha 15 MIIH eBpo Ma-
COK c BeOcaifTa, KOTOpPHIA Ha caMOM Jiefie ObIT BebcalToM
HECYIIECTBYIOIIEH KOMIAHUM, HO IOJTHOCTHIO COBIAIAl
BHEIIHE C CaliTOM pealbHO CYLIECTBOBABIICH HCIIAHCKOH
KOMITaHHH.

B Poccun pacxons! demepaibHOrO OFODKETa HA OOPHOY
¢ maHaemueit cocrapunu no uroram 2020 roga 2,86 TpaH
pyouneit, wnin 12,5% oOumx pacxomoB rocyaapCTBEHHOM
Ka3Hbl. DTH PacxXojbl BBIPOCIH 110 CPaBHEHHIO C MPEJbI-
JIyuM rogoM Ha 4,6 TpiH pyOueii. B o0miei# cioxHOCTH
3a ToJl pacxozpl OroKeTa cocTaBmid 22,82 TpiH pyOInei,
YTO CTaNo0 MakcuMalbHbIM 3HaueHHeM 3a 20 ner. Taxk,
941,4 mnpp pyOuieit monmm Ha 00s3aTeTFHOE ICHCHOHHOE
cTpaxoBaHHe, 569,3 mupn pyOriel HampaBmiId Ha TOJ-
IEpXKKy ceMelt ¢ netbMmu, 378,2 mupn pyoneit — Ha pas-
mmgHble gotanuu. Oxono 231,7 mupn pyOnel monumn Ha
BBIIJIATHI MEIUIIMHCKAM paboTHHKaM, 155,5 mupa pyo-
Jel — Ha mocobust 1o 6ezpadoruue, 117,1 mupn pybneit —
Ha MOJJIEPXKKY MajJoro u cpexHero 6usHeca. Odunmans-
HBIX JIaHHBIX O MOIICHHHYECKHX CXEMax B YCJIOBHSX
60pb0BI ¢ KOpoHaBHpycoM B Poccuu B 2020 romy He
OIy0JINKOBAHO, HO OOJbIINEe PUHAHCOBBIE IOTOKHU BIEKYT
3a co00if poCT IKOHOMHYECKHX NpecTymiaeHuni. HecmoTps
Ha TO, YTO TOCYIapCTBEHHbIE pacxoabl B Poccuiickoi
®denepanuy OCYIIECTBIAIOTCS Yepe3 KOHTPAKTHYIO CHC-
TeMy, B T.4. B c(epe 3ApaBOOXpPaHEHHS, OpeaHU3Ayus
20CY0apCmMBeHHbIX 3aKYNOK 8 Ycaosusx nawdemuu [2]
umena ceou croxcHocmu u npobnemel. Tax, ¢ 2020 200y
NPEANPUATHAM c(hepbl IPOMBIIUIEHHOCTH BeIAENUIN 74,3
MIIpJ pyOJieid, Ha CyOCHIUKM aBUAKOMIIAHHUSM M a3pomnop-
TaM noTtpatuin 34,6 mupa pyoneid. Pacxoasl Ha TecTupo-
BaHHME M JICYEHHE KOPOHABHPYCa B OTECYECTBEHHBIX CTa-
[IMOHapax mpeBbicuiaun 143 mipna pyoneit.

Taxum o0bpasom, npagogoe pezyiuposanue Hayuo-
HAbHOU 6e30NACHOCMU 8 YCI08USAX NaHOemuu mpebyem
Gopmuposanus CoOOMBEMCMEYIOue20 MexXauusma, Ha-
NPAasieHHo20 Ha paseumue 006pOCOBECMHOU KOHKYpPeH-
yuu, npeoynpesxicoenue KubepnpecmynHocmu u npecmyn-
JleHutl no ganvcugurayuu moeapos, Ymo cnocoocmayem
yMeHbluteHUo coyuanvrol Hanpaxcenrocmuy. OObEKTHBHAS
U Tpo3payHas WHPOpMaIlUsi TOCYAapCTBEHHBIX OPraHOB
BJIaCTH, O(HUIIMANIBLHBIE KaHANBI TOCTABOK, B T.4. JIEKAPCTB
n Bakuuael or COVID-19, — s10 omuH u3 Hauboiee
3 GexTHBHBIX MEXaHU3MOB OOeCTIeUeHHs HAIMOHATHLHOM
6€30MaCHOCTH B YCIOBHUSIX OOPBOBI C KOPOHABHUPYCOM.
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MN3BUPATEJIBHASI CUCTEMA
PECITYBJIMKU BEJIAPYCH U OCHOBHBIE
MEXAHUW3MbI EE COBEPHIEHCTBOBAHUS

Toopux H.C. (FHII)

W3bupaTenpHas cucTeMa — yCTaHOBJICHHBIH HOPMaMH
IpaBa MOPSIOK OpPraHM3alliyd W TPOBEACHHS BHIOOPOB B
Tpe/icTaBUTEIbHbIE OpraHbl. M30uparensHoe NpaBo ObIBaeT
OOBEKTHBHBIM U CYOBEKTUBHBIM. OOBEKTHBHOE NPaBO —
COBOKYITHOCTb ITPABOBBIX HOPM, PETryJIUPYIOIUX IPOLIEeCcC
MPOBEJIEHUs, OpraHu3alru BEIOOpOB B rocyaapcerse. [lof
CYOBEKTHBHBIM IIPaBOM IOHUMAETCS COBOKYIHOCTH KOH-
KpPETHBIX TIpaB TpaKJaHWHA Ui ydacTus B BBIOOpax.
W36uparenbHble MpaBa IpakJaH ACIATCS Ha JIBE KAaTETo-
pHH: aKTUBHbBIE — 3TO IPaBO BBHIOMPATh; IMTACCHBHOE — 3TO
OpaBo OBITH N30PaHHBIM.

B Pecmybimke bemapych nmedcTByeT MakopuTapHas
cucTeMa aOCOTIOTHOTO OOJBIIMHCTBA. JTa CUCTEMa, NPU
KOTOPO# MOOEKAaeT KaHAUAAT, KOTOPhI HabupaeT Oosee
50 mpoieHTOB ToJ0coB u3bupateneit. B cooTBeTcTBHM C
Ma)KOPUTapHOU CHUCTEMOH IpeaycMaTpHBaeTcs u30paHue
JITTyTaTOB BCEX INPEICTaBUTEIbHBIX OPTaHOB U BBICIIETO
JIOJDKHOCTHOTO JIMIIAa rocynapcTBa, a uMeHHo [Ipesunen-
Ta, nemyraros [lamaTel npencrasureneii HammonansHoro
cobpanust PecriyOnmkn benapych, a Taxke IermyTaToB
MECTHBIX COBETOB. CTOUT OTMETHTB, YTO BBIOOPHI B MECTHBIC
coBeTbl JenyraroB ¢ 2007 roma mpoxoAsT MO CUCTEME
OTHOCHTEJILHOTO OOJIBIIMHCTBA (331a4a HabpaTh rojoCcoB
Oonpmie, yem onmoHeHT). Brr6opsr B Coser PecmyOnmkn
HammonansHoro cobpanust Pecriyomkn benapych sBIsiroTCst
KOCBEHHBIMH — Tpa)<JaHe HE Y4YacTBYIOT B BbIOOpaXx,
JIeTyTaThl U30MPAIOTCsl Ha 3aCEAaHHUIX MECTHBIX COBETOB
JIeTTyTaTOB.

JanHplii BHI M30MpPATENBHOW CHCTEMBI SBISETCS
caMbIM KOHCEpPBAaTHUBHBIM Ha TEPPUTOPHHU cTpaH Bocrou-
Hoii EBpomnsl u crpan ObiBurero Coserckoro Corosa. Ha-
npumep, B Ykpaune u Poccun ncrnoss3yercst npenMyie-
CTBEHHO  IIPONOPIMOHANbHAs  WJIH  Ma)KOPHTapHO-
MIPOTIOPIMOHANBHAS CHCTEMa IIPOBEAEHHS  BHIOOPOB.
IOpuct n mupexTop «OOmMEcTBa CPpaBHUTEIHHO-TIPABOBBIX
nccrnenoBannii» Cepreit Anpdep ormedaeT: «BrIOOpHI
JIETTyTaTOB MPOUCXOAT B Te k¢ COBETHI JCTyTaTOB, YTO
Bo Bpemsi CoBerckoro Coro3a. HemsmeHHBIM ocTajics u
MIPOU3BOJICTBEHHBI NPUHIMIT 00pa3oBaHHUI M30HMpaTeih-
HBIX OPraHOB W BBIABIKEHUs KaHAWUIATOB B JICTIyTaThl —
MOJIABIIAONIee OOJBINMHCTBO HICHOB H30HMpaTEIbHBIX
KOMHCCHH M KaHIUJIATOB B JEMYTaThl BBIJBUTArOTCS OT
TPYAOBBIX KOJJIEKTUBOB OpraHusanuii» [1].
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Kouctutynuss PecnyOmuku  benmapycs  3akperuiser
CIIEAYIONINE NPUHIUIBI N30MPATEIbHON CHCTEMBI, KOTO-
pble IETat0T BEIOOPHI 3aKOHHBIMU:

— BCEOOITHOCTH N30MPATETHFHOTO TIpaBa TPaXk/IaH;

— cBoOOa BEIOOPOB;

— NIPUHIINI PAaBEHCTBA N30MPATENbHBIX NIPaB;

— MPUHIIMI PSIMOTO M30UpaTEeIbHOrO MPaBa;

— IPUHLUI TaitHOTO TO0cOoBaHUA [2].

OTHU NPUHLUIBI 3aKPEIUIEHB! B TpeTheM pasjene Kon-
crutynun PecriyOonuku benapych, KOTOpBIH MOCBAIIEH
N30MpaTeNbHOM CHCTEME Hallled CTpaHbl, 4TO SBIISETCS
OTIIMYUTEIBHBIM CBONCTBOM OT KOHCTHTYLMH ApYyrux
CTpaH, TAe OTCYTCTBYET IIOJIOKEHHE 00 HM30MpaTelbHON
cucrteme [2].

Vxe He cekper, yTo B AeicTByrouyo KoHcTuTyuio
Pecnyommmkn  Benmapycep roToBsitcs mompaBku. C oceHH
MOCTYTAIOT U PAacCMaTPUBAIOT NMPEUIOKEHUST OT OpraHH3a-
IIUH, TPYAOBBIX KOJUIEKTHBOB, FOPHCTOB, TIPOCTHIX TPaXKIaH.
IIpoext HoOBOI KoHCTHTYynMM NIaHMPYIOT MOATOTOBUTH
ommke K koHity 2021 rona.

Ecnu roBoputh 00 n3meneHnn OCHOBHOTO 3akoHa
ctpanbl, To HbHemHAs KoHnctutynus Pecriyonuku bena-
pych, mpussTas 15 mapta 1994 roma, y:xe UMEET OMBIT
BHECCHHSI B Hee M3MCHEHHH — B Hos0pe 1996 roma u B
okTs10pe 2004 rona.

B roToBsimuxcs nonpaBkax, Ha HaIl B3IJISA, CIEIyeT
CEpBE3HO MOJONUTH K BOIIPOCY HM30MPaTENbHONH CHCTEMBI
CTpaHBI: OCTaBUTh Ma)KOPUTAPHYIO CHCTEMY WJIH MEPEHTH
Ha MPONOPIMOHAIBHYIO, KaK 3TO CAENAIN HAIlIN COCEIH?

K cnoBy, HONBITKH MEepedTH Ha MPONOPLHUOHANBHYIO
cucTeMy BBIOOPOB yxke mpennpuHuMainuck B 1992 rony
naptueit BH®, o uém Taxoke numer C. Anbdep: «3akoH 0
pedepenayme BBOIWICS B neiictBue ¢ 1 sHBaps 1992 r.
B »Tom xe rogy onno3unueit benopycckoro Hapoanoro
@ponra B BepxoBHom CoBere Obula NpeANpHUHATA
TIOTIBITKA TIPOBECTH pecIyOnuKaHCKUi pedepeHayM IIo
pocmycky neiictBytomero Bepxosnoro Cosera u BbIOO-
pax HOBOro cocraBa [lapiamenra 1o mpelaraeMoMy Ha
3TOT ke pedepeHIyM 3aKOHONPOEKTY. 3aKOHONPOEKT
IpeAronarag MpoBeJeHWEe BHIOOPOB 110 CMEMIaHHON
Ma)KOpHUTapHO-TIPONOpLHOHaIbHONH cucteme (50% nemy-
TaTOB M30MparoTcd OT IMOJUTHYECKHMX mapTtuii, 50% —
n30uparensiMyd N0 OJHOMAaHJATHBIM OKpyram). 3a Heo0-
X0AUMOE BpeMsi ObL10 coOpano Oosee 450 ThIC. moamucen
n3bupareneit benapycu, onHako mo QopMaibHBIM MPU-
yrHaMm BepxoBubii CoBET OTKa3ajcs Ha3HAYUTH pede-
penaym» [1].

O cBoeM OTHOMIEHMH K W3MEHEHHIO M30MpaTenbHOM
cucteMsl ropopwia u [Ipencemarens IIUK PecryOnmku
benapyce Jlunus EpMominHa B CBOEM MHTEPBBIO OCEHBIO
2019 roma: «/30uparenu HUKOTJA HE MAAYT COTIACHSA U
HE IMOJJepXaT 3TOro, €CIM IIPOBECTH pedepeHIyM.
[Tonamobutcss BoNEBOE peIIEHWE BIIACTEH, KOTOpOe
JIOJDKHO TIPUHUMATBCSI C YYETOM CTpPaTeTMd Pa3BUTHS
ctpanbl. OHM [M30upaTesn| BCe-TaKu MPEIIOYUTAIOT HMETh
CBOMX y3HABAEMBIX IEIyTAaTOB, K KOTOPBIM MOTYT 00Opa-
martbest. Bee-Taku mapTud - HeuTO 06e3mmueHHoe» [3].

3amecturens Jlumunm EpmommHol Baamm HMnaros
TaK)ke TOBOPHJI 00 M3MEHEHUH M30UpaTEeIbHONW CHCTEMBI:
«MHorue ctpaHbl IPOBOJST BHIOOPH! IO CMEMIAHHOM CHC-
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TeMe. DTO, MO CYTH, COBOKYMHOCTh JBYX CHCTEM: HpO-
MOPIMOHAIBHON ¥ MaxxoputapHou. [Ipu 3ToM yacth MaH-
JIATOB pacIpeAeisieTcs MO MPOIOPLHOHATBHON CHCTEME
(10 MapTUIHBIM CTIMCKaM), a APyTas 4acTb — 110 Ma>KOpH-
TapHOH cucTeMe (TOJOCOBaHWE 3a KaHauaarta). JImdHO
MO€ MHEHHE: Y HaC YK€ €CTh IIPEATIOCHIIKH IS Iepexoa
K CMEIIaHHOW u30upaTtenbHOi cucteme. OmHAKO 3TOT
Hepexo, 10 CyTH, OTHOCUTCS K BOIPOCaM, KOTOpPbIE IO
TEM WM MHBIM IPUYUHAM HE MOTYT OBITh peajn30BaHbI
MOCPEACTBOM MPOCTON KOPPEKTUPOBKU [30HMparenbHOro
Kojziekca» [3].

CBoe MHEHHE 10 JAaHHOMY BONPOCY B OJHOM W3
HEJAaBHUX HUHTEpBbIO BbIcKazan Ilpeacenarens Ilamater
npencraButeneii HampmonamsHOTO coOpanms Bnammmup
AHppeituenko, 3asBuB, 4to «bemapycu HeoOXxomumo
MIOCTETICHHO TEPEXOIUTh K CMENIAHHOW H30MpaTeNbHOM
cucreme. [lo ero MHEHHWIO, ceromHs HeT "KpHUYammx'
mpobieM, KOTOpble OBl MOTpPeOOBa HEMEIJICHHBIX
W3MEHEHHH B  HM30MpaTenbHOM  3aKOHOJATENILCTBE.
OTnenbHbIE BONPOCH Ha3penu, NodToMy M30uparenbHblit
KOJIEKC HY)KJaeTCs B COBEPIICHCTBOBAHMHU, HO B PEBOJIIO-
[IMOHHBIX U3MEHEHHUAX HEOOXOIMMOCTH HEeT» [4].

Touka 3peHHs KaxI0ro 4eioBeka, 0yab TO YMHOBHHUK
WIN PSIIOBOH M30HMparenp, JOJDKHA HA YTO-TO OMHUPATHCS,
Kak ¥ B IaHHOM CITy4ae.

PaccMOTpuM MONIOXKUTENbHBIE M OTPHULATENIFHBIE CTO-
POHBI Ma)KOPUTAPHON M POMOPIIMOHAIBHOI CHCTEMBI.

[TrocoM ¥ OZHOBPEMEHHO MUHYCOM Ma)KOPHTapHOMH
CHCTEMBI, SIBIIIETCS TO, YTO «IIOOEANTENH IOJTydaeT BCEY,
9TO He JNA€T MPOHUrpaBlIeMy aOCOIIOTHO HUYEro, KpoMe
ONMbITa W TOpaXeHus. 3aT0 MakKOpUTapHass CHCTeMa
MO3BOJISIET M30UpaTesiIM  HEMOCPEICTBEHHO IO3HAKO-
MUTBLCS C KaHIAMJAaTaMH, TIOJIyYUTh O HUX MH(POPMAIHIO,
KOTOpasi MOMOYET ONPEIeNUThCs C BEIOOpOM. Y n3dupa-
Tensd €CThb BO3MOXKHOCTh KOHTPOJS 3a JIESITEIbHOCTBIO
JieryTaTa, a AEMyTaT HEeCeT NMEePCOHAIBHYI0 OTBETCTBCH-
HOCTb Iiepe] u30upaTensiMi. 3aTo 1 MUHYCOB Y 3TOH CHC-
TEMBI JOCTATOYHO:

Bo-nepBbIX, 1aHHAs M30MpaTenbHas CHCTEMa, KaK Yy)Ke
O0TMEUaJIOCh paHee, He JaéT INPOUrpaBIIeMy HHYETro.
Bo-BTOpEIX, TIpH JaHHOW W30WMpATENBHOW CHCTEME, Y
MEJIKHUX apTHH HeT IaHcoB Ha nmobeny. Kak mokaspiBaer
MIPAaKTHKa, KPYMHbIE TAPTUH BO MHOTHUX, €CIIM HE BO BCEX
cily4yasix, MOJy4aroT MaHAaThl [0 MTOraM BBIOOPOB.
B-tpetpux, 3¢d¢eKTHBHOCTF Ma)KOPUTAPHOH CHCTEMBI
cnabast: He HCKIIFOUAIOTCs TOBTOPHBIE BEIOOPHI, €CIIN KaH-
JaT He IoJTy4daeT adCoJIIOTHOE OONBIIMHCTBO TOJIOCOB.

OnHako MaKOpHTapHas CHCTEMa MpeaycMaTpHBaeT
BO3MOXKHOCTb OT3bIBa JiemyTata [lanater npencraBurenei,
qreHa Cosera PecnyOmmku, uto 3akperuieHo B M30mpa-
TeNbHOM Kozekce Pecyomuku Benapycs [5].

[TporopimoHanpHas cUCTEMa — 3TO CHCTEMa, IpH
KOTOPOH MaHIAThl PaclpeleNIioTCs MEXIYy CIHCKaMu
MOJUTHYECKUX mapTuii  (O6JOKOB) IMPONOPIHOHAIHHO
KOJIMYECTBY IIOJIy4E€HHBIX T'0JOCOB. BEIOOpHI mpm 3TOH
CHCTEME TPOBOASITCS TOIBKO MO TAPTHHHOMY CIIUCKY, YTO
yKe JaéT BO3MOKHOCTh MEJIKUM HapTHsM ITOJIyYUTh MaH-
mar. Yke He paboTaeT MpaBWIO «OOCIWTENh TMOIydaeT
Bcé». Ho u 31ech i n3bupareneil ectb CBOM CIIOKHOCTH.
Jleno B TOM, 4TO GOJBUIMHCTBO HBIHEUIHUX JEIYTAaTOB —




Oecnaptuiiapie. C APyroi CTOPOHBI, IPU TIEpeXoe Ha Mpo-
MOPLUHOHAIBHYIO CHCTEMY MapTHAM HpHUAETCS OOpOTHCS
3a rojoca n3bupareneil, YTo MOATOIKHET MOJTUTHYECKHE
napTuu K 0oJiee aKTMBHOW AEATEIBHOCTH U €CTECTBEHHO
K KOHKypeHTHOH Ooprbe. CymiecTByeT MEHBIIIE BO3MOXK-
HOCTeH msl (ambcu(UKAIiA Pe3yIbTaTOB BOJICHU3BSIBIIC-
Hus rpaxaad. CTouT 106aBUTh, YTO B OTJIUYUE OT MaXKo-
pUTApHOM CHCTEMBI IpU MPONOPLUOHAIBHON CUCTEME
UCKIIIOYAIOTCS TIOBTOPHOE IPOBEIEHHE BHIOOpPOB. JTa
cucTeMa Takke UMEeT CBOU MUHYCHI.

Ecnu npu MaxopuTapHO# cucteMe n3dupaTenu rojo-
CYIOT 32 KOHKPETHOTO KaHAMJaTa, KOTOPOro MOTYT OlIle-
HHUTb, KOHTPOJIUPOBATh €TI0 AEATEIBHOCTb, TO MPU MPO-
MOPUHOHATBHON CHCTEME H30HMpaTesb TroJOCYeT HE 3a
KOHKPETHBIX JIIO/IEH, a 32 MapTUHHBIM CIMCOK, B KOTOPOM
MOTYT OKa3aTbCsl ()aMHUINU HEM3BECTHBIX, HEKOMIIETEHT-
HBIX, HETIONMYJSPHBIX IOJUTHKOB. CTOHT OTMETHTh H
OTCYTCTBHE TECHOHU CBSI3H, KOHTAKTOB MEKAY JEIyTaTaMU
U M30MpaTessiMK, [IEPCOHATFHON OTBETCTBEHHOCTH JEIyTa-
Ta repej U30MpaTess MU 3a CBOM JieiicTBHs. B pesynbrare
BBIOOPOB B MapJiaMEHT II0MaJaeT MHOTO ITOJUTHYECKUX
CHJI, 4TO YCJIOKHSET mpoluenaypy (hopMHpOBaHHUS mapia-
MEHTCKOT'0 OOJIBIIMHCTBA U YaCTO JeJaeT NPaBUTEIBLCTBO
B CTpaHe HECTaOMIIBHBIM.

MHorue 3KcIepTsl MPOSBISIIOT CBOW MHTEpEC K Ipo-
MOPLUMOHATBHON CHCTEME, TaK KaK OHA IOJIOKHT KOHEI]
TereMOHNH OeCTIapTHHHBIX JEIyTaTOB, MEIKHE MOIUTHIC-
CKHME TapTHH CMOTYT IONYYWTh OYEHb XOpOIIWE IIAHCHI,
HaKoHell, 3asABUTh O cebe B mapiameHTe. Ho crout mom-
HHTB, YTO BCE HaYMHAETCs C Jrojel (u3buparesneil) u ux
MOJIMTUYECKON OCO3HAHHOCTH.

JlanpHeliee COBEPIIEHCTBOBAaHHE W30MPATEIHLHOIO
3akoHozaTenbcTBa PecnyOnuku  bemapych, Ha Hamn
B3I, TOJDKHO KOCHYTBCSI HE TOJIBKO MAapTHil U pacuIu-
pPEHUsI MX MOJHOMOYMH B OTHOLIEHWH BbIOOpOB. Hampu-
Mep, BO3MOXKHOCTb AEIETHPOBaTh OHOTO YiIEeHa apTHH B
M30MpaTeNbHYI0 KOMHCCHIO. A TakXe WHBIX HODM,
MMEIOIINX CYIIECTBEHHOE 3HAUY€HHWE B BONPOCAX IEMO-
KpaTH3anuy M30MpaTenbHON IpoLeyphl ¥ IIPO3pavyHOCTH
BBIOOPOB, TAKMX, KaK:

— YCWJIEHHS POJM OOLIECTBEHHOTO KOHTPOJIS 3a Jes-
TEJBHOCTBIO M30MpaTeNbHBIX OPTaHOB (MHCTHUTYT HaOmIo-
Jatenen);

— YCTaHOBJICHHS IUTIOPAJIUCTUYECKOIN MPOIEeTypsl H3-
OpaHust n30MpaTeTHEHBIX KOMUCCHI BCEX YPOBHEH;

— U3MEHEHHUS perjaMeHTAIlMM IPOBEACHUS IPE/BHI-
OOpHOH aruTalM TakKUM OOpa3oM, YTOOBI OHa (peria-
MEHTalus) KaK He TPeNsITCTBOBala KaHJuaaTaM o0maTh-
csl ¢ M30MpaTeNsiMU, TaK 1 COOTBETCTBOBAJIA COOJTIOEHHIO
OCHOBHBIX TIpaB U cBOOO/| YEIIOBEKA,;

— CO37aHMs NPO3payvHOil I BCEX CJIOEB HACEIICHMS
MPOLETyPHI TOJIOCOBAHMS M MOJICYETa TOJIOCOB.

Beenenne B M3bupatenbHbIil Konekc PecrmyOmuku
Benapyce HOBOH (opMbI mpeaBBIOOpHOI arnTarmu (mebda-
TOB) IMO3BOJIHUT KaHAMJAATaM HE TOJBKO JOHECTH 10 M30H-
pareneii cBou MpeaBBEIOOPHBIE TIPOTPAMMBI, HO U BBICKa3aTh
CBO€ MHEHHE 10 HEKOTOPBIM aKTyaJIbHBIM M OOIIECTBEHHO
3HAYMMBIM IpoOJeMaM, 3a/1aTh BOMPOCH ONIIOHEHTaM H
MPOKOMMEHTHPOBATh OTBETHI HA HUX.
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YUEHHE IUIIEPOHA
O ®OPME 'OCYJAPCTBEHHOI'O YCTPOICTBA

®eoockun H.H. (PAHXHIC, Cmonenck)

Teopun aHTUYHOCTH O TOCYAApCTBE U MPaBe OCHOBBI-
BaJNICb B COOTBETCTBHH C JABYMs mpoOjeMaMu: Kakue
(OopMBI TOCYHapCTBA CYHIECTBYIOT, U KaKas W3 HUX JIydIle.
B kadecTBe TIaBHOW NEPBOIPHYUHBI W3MEHEHHU (QopM
rocyaapcTB L{unepoH BUIOUT HEMOCTOSIHCTBO B HPABCT-
BEHHBIX YCTOsX. IMEHHO 10 3TOM NPUYMHE OH CKIIOHSETCS K
TOMY, 4TO TOJIbKO CMEIIaHHas (popMa rocyaapcTBa MOKET
BBIPA3UTh HJCIO CIPABEUIMBOCTH, a TAKXKe TOCYIapCTBEH-
HBIH [IeATENh CIIOCOOCH MOBIIUATh Ha U3MEHCHHE (DOPMBI
rocyAapcTBa.

MBICTIUTEND CUUTAET, YTO TOCYAAPCTBO — 3TO UCTOPH-
YyecKasl pealbHOCTh, SBJISETCS MOCTPOEHUEM IMPUTOJHBIM
TOJILKO Juisi Puma, KOTOpoe CBsI3aHO € ONpeleIeHHBIM
HCTOPUYECKUM BpeMEHeM. B CBs3M ¢ 3TUM COBEpIIEHHAs
(dopma rocymapcTBa He sBISACTCS aOCTpaKTHOW, a Ha000-
POT SBIIIETCS pealbHBIM UCTOPUIECKAM (PAKTOM, TaK Kak
CMEIIaHHOE YCTPOMCTBO OBLIO peajH30BaHO B HCTOPUHU
npeBHero Puma.

Kakx MHOXecTBO Apyrux aHTUYHBIX aBTOPOB Mapk
Tynnuii He yHoTpeOIseT MOHATHS «TOCYIapCTBay, OIHAKO
B CBOUX TpyJaxX HCIONb30BAT TEPMUH «PECIyOIuKa»
(res publica). ITo muenuto Iluriepona, res publica — ectb
0coboe COCTOsSTHIE OOITHOCTH Hapoa, KOTOPOE BO3HUKIIO
B CBSI3M C IOJYMHEHHEM HEOOXOJMMOCTH JKH3HH U MO-
PAIBHBIM KauecTBaM., IPU 3TOM HE SIBISISICH ONPEAEIEHHBIM
TOCYJapCTBCHHBIM YCTPOWCTBOM WM OOIIECTBCHHBIM
WHCTUTYTOM, OTCTPAaHEHHBIM OT OCHOBHOI'O HAaceJIeHUs
CTpPaHBI.

Bo3nukHoBeHue rocyaapctBa LluiiepoH cBs3bIBaeT
C €CTECTBEHHBIMH MPEIIOCHIIKAMHU, TAKIMH KaK «BPOXK-
JICHHAs] TIOTPEOHOCTh KUTh BMecTe». [IoMUMO BBIpaKEHUS
o01Iero MHTEpEca BCEX JIOAEH, TOCY1apCTBO TaKKE HOCHT
TakoM MpU3HAK, KAaK OpPraHW30BaHHOE MPABOBOE COTJIache
JAHHBIX JIOJEH, OIpeIeNieHHOe MpaBoBoe 0Opa3oBaHUeE,
«o0mmii mpaBonopsok» [1.¢.96].
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BaxHBIM TpHU3HAKOM COBEPIICHHOH (OPMBI TOCyIap-
ctBa s [lunepona sBisieTcst crmrocoOCTBOBaHUE CBOOOIE
HapoJa, MOCKOJIBKY «TOJIBKO B TaKOM TOCyJapcTBE, IZe
BJIACTH HapoJa HAMOOJBIIAsi, MOXET OOHTaTh CBOOONA;
BEZb MPHATHEE, 9€M OHA, HE MOKET OBITh HUYETO; U OHA,
€CITF OHA He paBHa I BCeX, yKe U He cBoOomay [2, ¢.65].

Kpurepun paziaudenust GpopM rocyiapCTBEHHOTO yCT-
poiicta I{uniepon ycmarpuBai B "xapakrepe U Boje" Tex,
KTO MpaBUT TrocynapcTBoM DOpMBI TrocyiapCTBEHHOTO
YCTPOWCTBA MBICIHTENL NOAPA3/IeNsieT Ha TPU BUAA, KPH-
TEpUSIMUA TaKOTO pasTpaHUYCHUS SBISIOTCA «XapakTep U
BOJISI» TOTO, KTO YIpaBisieT rocyaapctBoM. K naHHBIM
BU/IaM OTHOCATCS: LApCKasl BIACThb, BIACTh ONTHMATOB
(apucrokparum) m HapomHas BiacTb. CTOHT OTMETHTB,
YTO IOJ BJIACTBIO ONTHMATOB, LlMmepoHOM MOHMUMaeTcs
m000€e OTIMYAroNIeecss OT HPSAMOro IPaBICHHSA Hapona
MIPEACTABUTEIHHOE PABIICHHE.

[IpocTeie hopMBI TOCYAapCTBEHHOTO YCTPOWCTBA HE
SIBJISIFOTCSL COBEPILEHHBIMH, OoJIHaKko llunepoH oTmeuaer,
YTO OHH BIIOJIHE MOTYT CYIIIECTBOBaTh, B TOM CIIydae eciu
OCTAalOTCSl TPEANOCBUIKM W HHTEPEChl, KOTOpBIE H3Ha-
YaJIbHO 06’])6[[I/IHI/IJ'II/I n}o;[eﬁ JIA BO3HHUKHOBCHUSA T'OCY-
napcrtBa. B mo0oit M3 gaHHBIX (OpPM €CTh M CHIIbHBIC
cropoHsl. Llumepon yTBepkman, d9ro '"OIaroBOJICHHEM
CBOMM Hac IIPUBJIEKAIOT K cebe mapu, MyIpOCThIO —
onTUMaThl, cBoOOION — Hapoabl'[2, ¢.66]. B cmemanHOi
(opMe rocynapcTBEHHOTO YCTPOMCTBA JaHHBIC MPEUMY-
IIECTBA CJIEAYET NPEACTaBUTH B B3aMMOCBSI3aHHOW COBO-
KyITHOCTH M enuHCTBe. B mpocThix (hopmax rocynapcraa
JTaHHbIE MPEUMYIIECTBA CYIIECTBYIOT OJTHOCTOPOHHE, 4TO
NPUBOAUT K BO3HMKHOBEHUIO HEIOCTAaTKOB, BEAYIIHX K
00pb0c MEKAY Ppa3IUYHBIMU CIIOSIMH HACCNICHHUS 3a
BJIACTh, K CMEHE ()OpM BIIACTH.

I'maBHBII HEZOCTATOK MPOCTHIX (HOPM TOCYIAPCTBCHHOTO
YCTPOWCTBA 3aKJII0YAETCsl B TOM, YTO BCE OHU HEM30EKHO,
[0 IPUYMHE WX OTPAHMYCHHOCTH W HECTaOWIBHOCTH,
NpeBpaINaloTcss B HMCKaXeHHbIE (opMmbl. Tak mapckas
BJACTh, OOpEUCHHAs! €JMHOJMYHBIA NPABICHHEM, CTaHO-
BUTCS THpaHueil. [IpaBneHne onTMaToOB U3 BIACTH MYIPBIX
obopaunBaeTcsi B rOCIIOICTBO 3HATHBIX M Oorareix. Heor-
paHWYEHHAs BIACTh HAapoja MpeBpamiaeTcs B «O0e3ymue u
IIPOU3BOJI TOJIIILD. B kxoHeyHOM HTOrE ITH BU/JIbI BJIACT-
BOBaHMS IIPEKPAIIAIOT CBOE CyIIeCTBOBaHUE. B cieacTBuu
Yero BO3HMKAET KPYTOBOPOT 3aMEHSIONIMX Ipyr Apyra
(dhopM rocymapcraa.

Pemenune nanno# npobiemsl Llumepon BUAUT B ompe-
JIEICHNH CMELIaHHOTO TOCYAApCTBEHHOTO YCTPOMCTBA,
KoTOopoe (OpMHUpYeTCs TOCPEICTBOM COBMEIIEHHUS IOJI0-
KHUTEIBHBIX KadeCTB BCe TpeX MpocTeix (opm. Heobxo-
JIMMO «4TOOBI B TOCYIapCTBE OBLIO HEYTO BBIAAIOIIEECS U
LIapCTBEHHOE, YTOOBI OJ{HAa YacTh BIACTH ObLIA yleJICHA U
BpyY€Ha aBTOPUTETY IEPBEHCTBYIOIIMX JIIO/EH, a HEKO-
TOpbIe Jlela OBUIM TIPEOCTaBICHBI CY)XICHHIO H BOJE
Haponaa» [2, c¢.78]. Cpenu NMOJOKHUTEIBHBIX CTOPOH CMe-
ITAaHHOW ()OPMBI MOKHO BBIJICJIUTH MPABOBOE PABEHCTBO U
CTaOMIIBHOCTh, BCJIEICTBHE OTCYTCTBUS OCHOBAaHHH IS
NEPEBOpPOTa WIN CMEIICHUA TEX, KTO MPOYHO 3aHUMACT
CBOE MECTO.

VIMEeHHO 3BOIIOIMH JPEBHEPUMCKOTO TOCYJapCcTBa, OT
LIApCKOM BJACTH K pecnybinke, LlunepoHn Buaen myTh K
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COBepIIeHHOW (opMe TOCYTapCTBEHHOTO YCTPOWCTBA.
B cootBeTcTBUM € 3THM, IApCKas BIACTb COOTHOCHUTCS C
MOJTHOMOYMSAMH MAarucTpaTroB, a WMCHHO KOHCYJIOB,
BIAaCTh ONTUMATOB — C ceHaToM. HaponmHas BmacTs
Mo00Ha HAPOJHBIM COOPaHUSM M HapOJHBIM TPUOYHAM.
OTMedast BO3MOXKHOCTh M3MEHCHHUS HAIpPaBICHUS B CTO-
POHY OZHOTO W3 Haual cMmemaHHo# ¢opwmsbl, Llunepon
yKa3bIBaJl HA HEOOXOJMMOCTh UX B3aUMHOTO PABHOBECHS.
JIns BO3HHMKHOBEHMS JOCTATOYHOHN BJACTH y Marucrpa-
TOB, BJIMSHHSL ONITHMATOB M CBOOOJBI Y Hapoja, ClexyeT
PaBHOMEPHO pacHpese/IuTh MOJHOMOYMS, MpaBa U 00si-
3aHHOCTH.

[IpeumymecTBo nanHoi uaeu Lluuepon Buaen B ToM,
YTO CMemaHHas (popmMa rOCyZapCTBEHHOTO YCTPOHCTBa
ABISIETCS, HE MAEEH OHOTO OJJAPEHHOTO aBTOPa, OT KOTO-
poro dro-HHOYIs 00S3aTENBHO YCKONB3aeT, a SBISCTCS
pE3yNIbTaTOM MHOTOBEKOBOI'O OIBITA JIPEBHEPHMCKOTO
rocynapcTBa. CBOIO KOHICIIIHIO COBEPIICHHOW (hOPMBI
roCy/lapCTBeHHOTo ycrpoiicTBa llunepon cuuran Oosee
OCYILECTBHMOH, B OTIMYHE HACAIBHOTO TOCyAapcTBa
[Inatona, moxpasymeBasi NMpH 3TOM MNPAKTHKY PUMCKOH
pecyOIMKaHCKONH TOCYIapCTBEHHOCTH B JIyUIIYIO MOPY
€€ CyIECTBOBaHMUS.

Opnnako moruman LlunepoH, 9To pearsHOCTh BOCXBa-
JSIEMOTO UM PHUMCKOTO CMEIIAHHOTO T'OCYIApCTBEHHOTO
YCTPOMCTBA — CKOpEe B IPOIUIOM, YeM B HACTOSIIEM.
OTcioma W €ro MHOTOYHCICHHBIE aNeUIIIuN K 3TOMY
npouuiomy [4, c.161].

Bo Bpemena llunepona pumckas pecmyOimKa rnepe-
KUBajla TSOHKENBIH KPU3UC U JIOKMBAJIA CBOU IOCIIEIHHE
nHu. [Tonutnueckuit ctpoit Puma aBurancs K ycTaHoBiie-
HHIO e}lHHOJ’IH‘-IHOﬁ BJIaCTH, K MMPUHIUIIATY U MOHApXHH.
KOHHCHHHH XKE LII/IHepOHa 0 CMCHIaHHOM IpPaBJICHUU U
BOOOIIE €ro CyXIEHHsI O TOCYAapCTBe Kak fejie Hapoja
SABHO pacXxoAuJInuCb C COBPEMCHHBIMHU €MY COLHAJIbLHO-
MOJUTHYECKUMH PEUTNSMH U JCHCTBUTEIBHBIMU TCHIICH-
IUSIMH  Pa3BUTHSL PUMCKOM rocymapcTBeHHOCTH. Kax
TEOPETHK M MPAaKTUIECKUH MOJUTHK, Llunepon He Mor He
BUJIETHh TEHJICHIMIO K NepeOpMUPOBAHHIO CHJI U BIIACTH,
K IIepexo/y PeaIbHBIX MOJTHOMOYHH OT MPEXHUX peciyo-
JMKAHCKUX WHCTUTYTOB M WX KOHIEHTPAaLMH B pyKax
OTACJIBbHBIX JIHL, U, TPEKIAEC BCEIrO0 TCX, KTO ONHpAJICA Ha
ApPMHIO.

Takum oOpaszom, npeanoxeHHas LlumepoHoM KOH-
uenuys 00 uaeanbHON (opMe TocynapCTBEHHOTO YCT-
pOMCTBa, HpEeACTaBIsIET COO0M HICI0 O paclpeesieHHH
BJIACTH MEXIy TpeMs 3JIEMEHTaMH IrocyJapcTBa, a HMEH-
HO MarucTparoB, ONTHMATOB W Hapoza, IPUYEM B OCHOBE
CMEUIaHHOTO TIPaBJICHUS JIEKHT HE KOJIMYECTBEHHOE,
MPOTIOPIIMOHAIEHOE PaBEHCTBO.
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Cekmusa Ne 2

I'PAKIAHCKOE ITPABO M ITPOILIECC.
XO3AUCTBEHHOE IMPABO U MPOLECC.
TPYJOBOE IIPABO. CEMEHWHOE ITPABO

K BOITPOCY 2®@PEKTUBHOCTH OKA3AHHUSA
IF'OCYJAPCTBEHHBIX YCJIYT
YYACTHUKAM BHEITHEDKOHOMMWYECKOM
JEATEJIBHOCTH

Axumenko K.B. (BHII)

OCHOBBI ¥ IIPUHIIAIBI TAMOXEHHOTO KOHTPOJIS, 3aKper-
JeHbl B MexXIyHapoJAHO! KOHBEHIMM [0 YIPOLIEHUIO
U TapMOHHM3allMM TaMOXEHHBIX mpouexyp BcemupHoit
TaMO>KeHHOW oprann3anuu (Knorckas KOHBEHINA):

— COKpAIIlEHHEe BPEMEHH TAMOKEHHOTO 0(OPMIICHHS;

— TMPO3PAavYHOCTh M MPEACKA3yeMOCTh PabOTHI Tamo-
JKEHHBIX OpPraHOB [ YYaCTHHKOB BHEIIHEIKOHOMMYE-
CKOM JeATeNbHOCTH;

— MapTHEPCKUI MOJAXOJM B OTHOUICHUSAX TaMO>KCHHBIX
OpraHOB C YYaCTHMKaMH BHEUIHEOKOHOMMYECKOU Jesi-
TEJIbHOCTH.

Ilepen TaMOKEHHOM aIMUHUCTPALUEN CTOUT CIOKHAsS
3ajjaya — JIOCTIDKeHHE OallaHca MEXIy KOHTpOJIEeM W
YIPOILICHUEM yCIIyru. /[ ycnemHon peanusanuu Takou
paboThl HEOOXOIMMO B3aMMOJCHCTBHE TaMOKCHHOU
ciryx0561 Pecrryonmku benapychb ¢ Ou3Hec-coo0mecTBoM.

Hrak, TaMOXXEHHBIE OpraHbsl MPEICTABISAIOTCA, C
OJIHOW CTOpPOHBI, KaK «CTpa)K 3aKOHa», a C APYToH, Kak
«IPEATIPUATHE CcepBHCca, O0CITyXHMBalOIIee KINEHTOB» U
Pa3BUBAIOILEE «CEPBUCHYIO» HIEONIOTHIO.

KauecTBeHHOE TpefOCTaBICHHE TOCYJapCTBEHHBIX
YCIIyT' B COBPEMEHHBII NIEPUOJ SIBJISIETCS OJHUM HX aAKTY-
ANBbHBIX U BOCTPEOOBAHHBIX HAIPABICHUH JESITEIBHOCTU
OpraHoOB IOCYJIapCTBEHHOI'O YIIPABJICHUS U CIPABEIJIUBO
paccMaTpUBaeTCsi OTACIAbHBIMH  MCCIENOBAaTEISIMM B
Ka4yeCcTBE OJHOIO M3 OCHOBHBIX KOMIIOHEHTOB HMHCTHTY-
IIMOHAJIBHBIX NTPe00pa30BaHM B CHCTEME TOCY/apCTBEH-
HOU ciry)0b1 PecrryOnuku benapyce.

TamoKeHHBIE OpraHbl ABISIIOTCS MPEINCTaBUTEISIMU
TOCYIapCTBEHHOHN HCIIOIHUTENBHOW BJIACTH M HOCHUTEIAMHU
ero (QyHKIMH B 00NAacTH BHEIITHEIKOHOMHYECKOW mes-
TeabHOCTU. Ha NaHHBIM MOMEHT B COBOKYITHOCTU OCHOB-
HBIX (YHKOWA TaMOXXEHHBIX OPTaHOB  BBLAEISETCS
HaIpaBJICHUE, CBA3AHHOE C NPEJOCTABICHUEM IOCYAapCT-
BEHHBIX yCIYT B 007aCTH TaMOKEHHOTO JIea.

IIpoucxomut mnepexon K KOHLENIUHM «CEPBUCHOIO
ToCyapcTBay Il TOCTH)KEHHS ONTHMAIIFHOTO OayiaHca
YacTHBIX M IyOJMYHBIX MHTEpecOoB B oOmecTBe. MiMeHHO
B LEJISX JIOCTIDKEHMS MOJOOHOro OayiaHca IMOSBISIIOTCS

rOCyJapCTBEHHBIE YCIIyTH, KOTOpBIE HNEPBOHAYAIBHO
TOJIBKO CIIOCOOCTBOBAJM, COJCHCTBOBAIN pealn3allin
TOCYAApCTBEHHBIX (DYHKIMH, HO MO3/IHEE OKa3aHHE Iocy-
JApCTBEHHBIX YCIYyTI CTaHOBUTCA OJHOW W3 OCHOBHBIX
(YHKIMH TOCY1apCTBa B JIMIIE €0 OPraHoOB.

OL[HI/IM 13 BUJOB TOCYAApCTBCHHLIX YCIYI SBJIAIOTCA
roCyJapCTBEHHbIE YCIYTH B 006JaCTH TaMOXXEHHOTO Jefa,
WIH TaMO)XEHHBIE YCIyTH, KOTOpBIE NPEeIOCTaBIAIOTCA
3aUHTCPECOBAHHBIM JIMIIAM TaMOXXCHHBIMU OpraHaMH Kak
OpraHaMH UCIIOIHUTEIbHON BIACTH.

B 10 ke BpeMsi HHCTUTYT TAMO>KEHHBIX YCJIYT HE OBII
CO3JaH Kak TakoBOH. Ha mpakTuke MpoucXoauT 3a4acTylo
NIepEeMEHOBAHNE TPAAUIIMOHHBIX (QYHKIMHA TaMOXKEHHBIX
OpPraHOB B TaMOXXEHHBIE YCIyrH. B KkauecTBe mpumepa
MOJKHO IIPHUBECTH KOHCYJIBTHPOBaHHWE W HMH(GOPMHUPOBa-
HUEC TaMOXCHHBIX OPraHOB.

Hanpumep, Poccuiickast TamoxeHHast ciyx0a pa3BH-
BaeTCsl B HAIIPABJICHUU «CEPBUCHOW TaMOxHU». TepMuH
«CepBUCHAs] TAMOXHS» HCIIONB3YETCS B 3HAUCHUU «TOCY-
L[apCTBeHHLIﬁ MOCTaBIIUK», TO €CTb TOCYAAapCTBECHHAasA
opraHM3anys, HuMeromas o0CIyKHBAOIIYI0 (YHKIUIO
WM TNPENOCTABISIONAs yCIyry 3aKa3dMKy, rocyJapcT-
BEHHOE YUYpEeXJIEHHE, OPUEHTUPOBAHHOE HA OKa3aHHE
KaueCTBEHHBIX TAMOXKEHHBIX YCIYT KaK roCyJapcTBY, TakK
U Yy4aCTHUKAM BHEUIHEIKOHOMHUYECKOW AEATENBbHOCTH, a
TaKXkKe JEMEHT MEXIyHapOIHON OpraHU3allH, IJIaBHOMN
LENIBI0 KOTOPOTO SIBISETCS Pe3yJIbTATHBHOE COJACHCTBHE
BHEIITHETOPTOBOH JEATEIbHOCTH, IPUBOIIIEE K YCKOPEHHIO
1 YIPOIICHNUIO COBCPIICHUA TAMOXCHHBIX IMTPOLEAYP.

VYenyrn B cdepe TaMOKEHHOTO Jefla BKIIOYAIOT B
ce0s ToCyIapCTBEHHBIE TAMOYKEHHBIE YCIYTH U OKOJIOTa-
MOJKCHHBIC YCJIYIU, WA «KBAa3UTaAMOXXCHHBIC)» YCIIYI'U.
IMox mocnegHMMM HaMM HOHUMAKOTCS YCIYTH, MPERocC-
TaBJIIEMBIE JTHLAMU, OCYHIECTBILIIOIIUME AEATEIBHOCTD B
cepe TaMOXEHHOTO Jiejla, a MMEHHO: TaMO>KCHHBIMHU
MIPEJCTaBUTENISIMU, TAMOXXEHHBIMH NEPEBO3UYMKAMU, BIa-
JeNblaMH CKJIaZlOB BPEMEHHOIO XpaHEHMs U 1p. Bximro-
YEeHHE MX B CHCTEMY YCIYT B cepe TAMOXKEHHOTO Jena
00yCIIOBIEHO MX OCOOBIM MpPaBOBBIM ctartycoM. Ocyrie-
CTBJICHHE JESATEIHHOCTH IO OKAa3aHMIO OKOJOTaMOXCH-
HBIX YCJIYT MJIs1 YY4aCTHHUKOB BHEITHEYKOHOMUUYECKOM AcA-
TCJIBPHOCTU BO3MO>XHO TOJIBKO IIOCJIC BBIJJAa4YH TaMOXCH-
HBIM OPraHOM CBUACTCILCTBA O BKIIIOUEHHUU B COOTBETCT-
Byrfomue peectpbl. Takum o0pazom, HECMOTPS Ha TO, YTO
OKOJIOTAMOXKEHHBIE yCIYI'H HMEIT YacTHONPaBOBOM
XapakTep, OKa3aHbl OHM MOTYT OBITH TOJIBKO IIOCIIE
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COBEPILICHUsS] TAMOXXCHHBIMH OpraHaMH OIPEACICHHBIX
aIMUHHICTPATHBHBIX MPOLIEYP Pa3pEIIMTEIHLHOTO XapaKTepa.

CymecTByeT CMEIICHNE TaKUX MPABOBBIX KATETOPHH,
Kak TOCyNapCTBEHHas ycoyra W (yHKIOUS OpraHOB
UCTIOTHUTENIFHOM BIACTH.

IMon rocynmapcTBeHHOH (yHKIMEH MOHMMAaeTcS KOH-
KPETHOE MPABOOTHOILEHUE MEXAY OpPraHOM MCIOJIHU-
TENbHOM BIACTU U I'pakJaHUHOM (IOPUIUUECKUM JIHILIOM,
OpraHu3alyei), BOSHUKAIOLIEe B CBSI3U C HCIOJHCHUEM
COOTBETCTBYIOLIETO IOJHOMOYUS BHE 3aBUCHUMOCTH OT
IpsSIMOTO O0palleHus rpakaaHuHa (IOPUAMIECKOro JIUIA,
OpraHU3aliK) B 3TOT OPraH.

B omnmmume oT QyHKIMH, yCIyry MOXKHO TPaKTOBATh
KaK JAeicTBHE OpraHa HCIOJHUTEIbHOM BJIACTH, OCYILE-
CTBISIEMOE B KOHTAKTE C KOHKPETHBIM TPAXIaHHHOM
(fopuAMYEecKUM JIMIIOM, OpTaHU3alueil), KOTOphIe dYarie
BCETO caMM OOpAIaroTCs B COOTBETCTBYIOIINI OpraH IO
TIOBOJy pEaI3aliy CBOMX 3aKOHHBIX ITPaB U 00S3aHHOCTEH.
B cBs131 ¢ 3THM COOTBETCTBYIOLIEE ACHCTBHE OpraHa UCIHO-
HUTEIBHOW BIIACTH Ha3bIBaeTCd MpPEAOCTaBICHHEM (OKa-
3aHHMEM) TOCYJIAPCTBEHHOHN YCIYTH.

Kaxnmas KOHKpeTHas TOCyIapCTBEHHas Yyciyra B
00JIaCTH TAMOXKEHHOTO JIejla MMeeT KOHEUHBIH pe3ynbTar —
TO, YTO COCTABIISIIO MHTEPEC 3assBUTEIS IIPU OOpaIICHUH B
TaMOXKEHHBI OpraH. JlaHHBIH pe3ynbTaT MOXKET BbIpa-
KaThCA B IOJyYCHHH NOKYMEHTa (KBaJH(HUKAIIMOHHBINA
aTTecTaT CIELHAINCTa ITI0 TAMOXKCHHBIM OIIEPaIlHsM,
NIPEABAPUTENHHOE pEIICHHE O KIacCH(pHKAIMK TOBApOB
mo TH B3A TC wu gp.), momydeHnn wuHGPOPMAIHN
(HampuMmep, TpU IPEJOCTABICHHM TOCYNAapCTBEHHOMN
YCIIYTY 110 MHPOPMHUPOBAHUIO U (WIIH) KOHCYJIBTUPOBAHHIO).

Croernmduka TaMOXEHHOH yciayrm oOycClIOBIicHA
OTpacieBOH NPUHAIIECKHOCThIO. YacTh TaMOXKEHHBIX
YCIIYT SIBISIETCSL 00sI3aTENIbHOM Uil YYaCTHUKOB BHEIIHE-
TOPTOBOM JEATENBHOCTH, IOITOMY HMX MOXKHO Ha3BaTh
o0s3aTenbHbIe YCIIyTH. Jpyras 4acTh yCIIyT BBIIOJIHSAETCS
10 pock0e ygactHuKoB BD/] 11 He siBIIsieTcs 00s3aTebHOI.

[TosToMy MHOTMMH aBTOpaMH pa3TpaHUYUBAIOTCS
TIOHATHSL «TaMOXKEHHBIM KOHTPOJIb» W  «TaMOXKCHHas
ycayra». TaMOKeHHBIH KOHTPOJIb HE MOXET paccMaTpH-
BaThCsl B Ka4ECTBE TOCYNapCTBEHHOH yciyru. TamoskeH-
HBI KOHTPOJIb OOs3aTeNieH IS BCEX JIMIL, IMepeMeliaro-
IIMX TOBaphbl Yepe3 TaMOXKeHHYIO I'paHuIly. B To jxe Bpems
ONHUM U3 OTIMYUTEIBHBIX MPU3HAKOB TaMOXXEHHOU
YCIIyTH SIBIISIETCA €€ 3asBUTEIbHBIM XapakKTep, KOTOPBII
BBIpa)kaeTcsl B TOOPOBOJILHOCTH OOpAIeHUS JIUIIA 3a HEeH
B a/IMHHUCTPATUBHBINA OpraH.

3ampoc 00 OKa3aHWM TOCYJApCTBEHHOW yCIyTH — 3TO
BBIP&KEHHOE B YCTHOW, NMMCHMEHHON HIIM 3JEKTPOHHOU
(opMe U mpesncTaBIIeMOe B OpTaH, OKa3bIBAIOIINIT Trocy-
JTapCTBEHHYIO YCIJIYTY, TpeOOBaHHE IPaKJaH WA OpraHu-
3aruid 00 OKa3aHUM TOCYIapCTBEHHOH yCIyTH.

Uro KacaeTcs COOTHOIICHUS TaMOXXEHHOTO KOHTPOJIS
1 TOCYIapCTBEHHBIX TaMOXXEHHBIX YCIyT, TO, Ha Hall
B3IJIAJl, KQUECTBEHHOE aIMUHHCTPHUPOBAHHE ITOCIIEIHUX
obecrieuynBaeT peanu3alio TaMOKEHHBIMH OpraHaMu
cBOMX (DYHKIWH, BakKHEHIIEH cpean KOTOPBIX SBISETCS
OCYIIECTBJIEHHE TAMOXEHHOTO KOHTPOJIS.

KauecTBO M JOCTYNHOCTh TaMOMKEHHBIX YCIYr IOJO-
KUTEJILHO CKa3bIBaeTCsl Ha 3((EKTUBHOCTH TaMOXEHHOTO
KOHTPOJISL.
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B 3aBucEMMOCTH OT mpeaMeTHOW cdepsl OKa3zaHUs
YCIYTH TAMOXXECHHBIE YCIYTH ACIATCS Ha oOuiue (YHUBEp-
calbHBIE) M crHeruaibHbie. K mepBoil rpymme ciemyeT
oTHecTH MH(OPMHUPOBaHHUE W KOHCYNbTHpoBaHue. K crme-
LOUAIbHBIM YCIyraM OTHOCAT Te, KOTOpBIE CBA3aHBI C
UCTIOTHEHUEM OIPEIENCHHON (YHKIUH TaMOXKEHHBIX
OpraHoB (Hampumep, MOJy4YeHUE MpeaBapUTEIHLHOIO
pelIeHust 1Mo KJacCU(PHKaIKM TOBApOB B COOTBETCTBUH C
TH B3/l EADC). CneunanbHple TaMOXXEHHBIE YCIyTH
TaKk WIM HMHAaue CBA3AaHBI C OCYILECTBICHHEM TaMOXKEH-
HBIMH OpraHaMHM CBOMX OCHOBHBIX (DyHKLHMI HOCpEnCT-
BOM KOHTPOJIbHO-HAJ30PHOM, Pa3pELIUTEILHOM U HHOHU
JeSTeNbHOCTH. TakuM 00pazoM, TOOPOBOIBHOCTE 0Opa-
IMIEHUS 3a MPENOCTaBICHUEM IOAOOHBIX TaMOXKEHHBIX
yCIyT sBISAETCA yclIoBHOHM. VMHummartnBa oOpamieHHs 3a
CHeNHaTbHON TaMOXKEHHON YCITyroi oOyclioBIieHa HEeoO-
XOJUMOCTBIO 3asBUTENS MOIYYHTh DAa3pELICHUE TaMo-
JKEHHOTO OpraHa Ha 3aHATHE ONpPENENCHHON NesITelIbHO-
CThIO (Hampumep, AEATEIBHOCTHIO MO INPENOCTaBICHUIO
YCIYyT TaMOXEHHOTO NEepeBO3YMKA) MM YHPOCTUTH IMPO-
XO0XJICHHE TaMOXKCHHOTO KOHTPOJA NpH IepeMelIeHUU
TOBapOB B KadecTBE JeKJIapaHTa (HalpUMep, MOIydeHHe
Npe/IBapUTEIBHOTO PEIIeHHs N0 Kiaccu(UKALUU TOBAPOB
B cootBercTBUU ¢ TH BOJI EADC).

OcHOBHasi Macca ycIyr, IPOH3BOJUMBIX TaAMOKEHHON
CHCTEMOM, HOCUT HEPBIHOYHBIN XapakTep. OHM OKa3bIBAIOT-
sl BceMy OOIECTBY, HE MMEIOT IEHBI AT €0 OTACTHHBIX
uyneHoB. OIHAKO OHM UMEIOT CTOMMOCTb, KOTOPYIO OOBIYHO
MPHUPABHUBAIOT K 3aTpaTaM Ha COAEpKaHHE TaMOXXEHHOU
cucteMbl. [lo3ToMy TaMO)XEHHBIE YCIyrHM AeSITCA Ha
mwiatHele W OecmaTtHele. K mepBeIM, K TpUMepy, OTHO-
CUTCA TIOJTyYeHHE NpeBapUTENBHOTO peIleHus Mo Kiac-
cudukanuu toBapoB B coorBerctBur ¢ TH BDO/I. boib-
IIMHCTBO TAMOXXEHHBIX YCIYI OKa3bIBAIOTCS TaMOXKEH-
HBIMH OpraHamu 0e3Bo3Me3qHO (MH(DOPMHUpPOBAHKE, KOH-
CyIbTHPOBAaHHUE, BHECEHUE JIHII B COOTBETCTBYIOIUE peEe-
CTpBI, MOJIyYEHNUE MPEIBAPUTENBHOIO PEUIEHUS O CTPAHE
MIPOMCXOXK/ICHHS TOBapa u JIp.).

Eme onxHa 0COOEHHOCTH OKa3aHHS W TOTPEOICHUS
TaMOXKEHHBIX YCIIYT 3aKJIIOYaeTCs B MX JKECTKOM 3aKOHO-
JIaTeIbHOM PETyJIMPOBAaHUH, TO €CTh, IEPEUYEHb IPENOC-
TaBJIIEMbBIX TAMOXEHHBIX YCIYT OTPaHUYMBAETCS 3aadaMu
1 QYHKIMSIMHA CAMUX TaMOXXEHHBIX OPraHOB, W, Clie/I0Ba-
TENbHO, KOJIMYECTBO M KAadyeCTBO MPEJOCTABIIIEMBIX
TaMOKEHHBIX YCIIYT PerJIaMeHTHPYETCS 3aKOHOM.

B HanmoHanbHOM 3aKOHOJATENBCTBE MOHSTUS TaMo-
JKEHHOHM YCIIyT'M 1OKa He c(opMyIupoBaHo. Tak 4To He-
00xomrMo pazpaboTaTh aJMHUHUCTPATHBHBIH pETIaMEeHT
TOCY/IapCTBEHHOH (YHKIMH, CBA3aHHOM C OKa3aHHEM
TOCY/IapCTBEHHOH YCIIyTH, KOTOPBIH OyJeT ycTaHaBiIH-
BaTh MOPAJOK HUCIONHEHUS OSTOH TOCYAapCTBEHHOU
(GyHKINM, OOECIIEUNBAONINN COONIOICHHE CTaHIapTa
rOCy/IapCTBEHHON yCIyTH.

JlarHas cucteMa aJMHUHHCTPATHBHO-TIPABOBOTO PETY-
JUPOBAHUA JOJDKHA (DOPMHPOBATH COOTBETCTBYIOIIYIO
HOPMATHBHO-TIPAaBOBYI0 OCHOBY KakK Il T'OCYIapCTBEH-
HBIX CIY)KaIllMX M JOJDKHOCTHBIX JIMII, TaK W JUIA TPaXkaaH,
KOTOPBIM TIPEIOCTABIIIIOTCA aJMUHHUCTPAaTHBHO-TIPABOBBIE
cpencTBa GOpHOBI C MPOM3BOJIGHBIM ITyOJIMYHBIM YIIPaB-
JICHHUEM.




TToaBons uror, B chepe TaMOKEHHOTO 00CITyKUBAHUS
BBIJICIISIFOT TPH OCHOBHBIX CErMEHTa, K KOTOPHIM OTHOCSITCS:

— TOCYAapCTBEHHBbIE TAaMOXXEHHBIC YCIYTH, IPEAOC-
TaBISIOTCS B PaMKax MpoIecca TAMOXKEHHOT'O aJIMUHHUCT-
pHUpOBaHUS;

— YCIYIH, COMYTCTBYIOILIME IPOLECCY TaMOKEHHOU
OYHUCTKH, TPEIOCTABISIEMbIC TAMOXXCHHBIMU OpTaHaMHU U
oriayuBacMble ydacTHukamMu BDJl B BUIEC TaMOKEHHBIX

cOO0pOB;
— TAMOXCHHBIC YCIYTH KOMMEPUYECKOTO XapakTepa,
IpefocTaBisieMble  CyObEKTaMH  OKOJIOTAMOXXEHHOTO

pBIHKa 00CITYKMBaHHUS.

TaMoKeHHBIE YCIYTH KOMMEPYECKOTO XapakrTepa,
MPENOCTAaBIsIEMbIE  OKOJIOTAMOXXCHHBIMH ~CTPYKTYpPaMH,
CIIOCOOCTBYIOT MOBBIIICHHIO KAa4eCTBA M COBEPIICHCTBO-
BaHMIO TOCYJapCTBEHHBIX YCIIYT, HO IIPH 3TOM HaXOJATCH,
B OTHOIICHMSAX HEKOTOPOH KOHKYPEHIHH C CETMEHTOM
yCIyT, TpPENOCTABIAEMBIX TAMOXCHHBIMH OpTaHaMH,
CONYTCTBYIOIUX  MpOLEcCY TaMOXEHHOW  OYMCTKU
(xpaHeHHe ToBapa Ha TaMOXCHHBIX CKJIajaxX M CKJagax
BPEMEHHOTO XpaHEHMs, MPHUHAMISKAIIUX TaMO>KEHHBIM
OopraHam, TaMOXXEHHOE COIIPOBOXKACHHUE U JIp.).

Takum 00pa3oM, TroCyAapCTBEHHbIE TaMOXXCHHbBIE
YCIYTH TPEACTAaBISIOT COOOHW 3HAYMMBI B YCIOBHSIX
aIMIHNCTPATHBHON pe)OpMBI MHCTUTYT, KOTOPBIN CErOJHS
aKTHBHO Pa3BHBACTCS W COBEPLICHCTBYETCS B HalpaBie-
HUH YIOBJICTBOPEHHS MHTEPECOB YYACTHHKOB TAMOXKCH-
HBIX MIPaBOOTHOLICHHH, 3aIUTHI UX MpaB U cBOOOA, obec-
MIEYCHNS] OCHOBHBIX (DYHKINI TaMO>KEHHBIX OPTaHOB.

ITAPTHEPCKHUE ITPOJAKH HA PBIHKE
HEJIBUKUMOCTH B PECIIYBJIMKE BEJIAPYCbH

Amopocoe H.A. (BHII)

Ha paHHBIH MOMEHT areHTCTBaM HEIBIKMMOCTH
BBITO/IHEE PAabOTaTh C MPOAABIIAMU KBAPTHUP YEM C IOKY-
HaTeJSIMHA 3TO BCE CBSA3AaHO C YTBEPKACHHBIMU Tapu(aMu
(craBKamMn) Ha PHUINTEPCKHE YCIYTH TI/A€ IPONHCAHbI
CTOMMOCTH KaXKIOH yCIIyTH B 0A30BBIX BEIMYMHAX:

KoncynbranmonHsle yCayru:

Crnenku ¢ 00BEKTaMU HEBIDKUMOCTH (B MHCHMEHHOM
dbopme) — 3, caenku ¢ 00bEKTaMH HEJIBUKHUMOCTH B CBSI3U
CO CHOCOM JaHHBIX OOBEKTOB (B MHMCBMEHHOI (opme) —
JUIs fopunmyaeckux Jmn — 60, nHpopManus o pa3BUTHH
PBIHKAa HEABMXMMOCTH (MCCIIEIOBaHHE PBHIHKA HEIBIKH-
MOCTH 3a HECKOJIBKO JIET MO pa3InuHbIM Iapamerpam u
o0bektam HeapmkuMocTH) — 200.

Yeayru o NpeAcTaBIeHHIO MMCEMEHHON MH(pOopManuu
0 CIPOCE U MPEJIOKESHUH Ha 00BEKTH HEABHXUMOCTH:

OtuyxneHne u (Win) npuodpereHne (OTIyXAECHHE U
(mmm) mpuoOpeTeHHe mpaBa COOCTBEHHOCTH Ha OOBEKT
HEIBIKMMOCTH Ha OCHOBAaHHM JIOTOBOpAa  KYIUIH-
MPO/IaXH, MEHBI, TapeHUs WIM MHOHM CHEIKH, BIEKyIIeH
OTUyXJeHHe U (WIN) IpUoOpeTeHne mpaBa COOCTBEHHO-
CTH Ha OOBEKT HEIBI)KHMOCTH) OOBEKTOB >KHMIIHMITHOTO
¢donna — 5, orayxaeHue u (W) nprodpeTeHne 0OBHEKTOB
Hexwuoro ¢oHna — 15, JloneBoe CTpOUTENBCTBO OOBEKTOB
xuiHoro ponna — 80, 107IeBOE CTPOUTEIHCTBO 00BEK-
ToB Hexwuioro ¢onga — 80, HaeMm, NMOAHAEM OOBEKTOB

kwnHoro (oHma — 5, apeHaa OOBEKTOB HEXHIIOTO
dbonma — 15, yciuyru mo OpraHM3allili U Pa3MEIICHHIO
peKJIaMBI IPH OKa3aHUU PUDIITEPCKUX YCIYT — 5.

Yeiryrn O OKa3aHWIO TOMOIIM B TOATOTOBKE
(othopmiteHNIT) JOKYMEHTOB, CB3aHHBIX C PETHUCTpaIfen
HEIBIKIMOTO HMYIIECTBA, TIPaB Ha HETO U CACIOK C HAM:

Otuyxnenue U (WiaK) MpuoOpeTeHUe KBapTHPHI (KOM-
HATBI, TOJH) — 15, oTuyxneHue W (WiHM) mpuoOpeTcHHe
xuioro goMa (monu goma) — 20, oTdyxaeHue U (WIIH)
MPUOOPETEHUE 3eMENILHOTO yYacTKa — 15, OTUyKICHUE U
(wmu) mpuoOpeTeHHME nauu, cajgoBOro mommka — 15,
OTUYXJeHHEe W (WIM) NPHOOpPETCHHE Trapaxa, aBTOMO-
OWIIBHOI CTOSHKY (TTAPKOBOYHOTO MECTa Ha aBTOMOOMIIB-
HOM cTostHKe) — 10, oTuykmeHne U (WIH) TpHOOpETCHUE
00BeKTOB HeXxmIoro ¢poHma — 70, HaeM, MOJHAEM O0BEK-
TOB JKHIHITHOTO (oHmA — A (U3UUECKUX JHUI — 5,
apeHaa OOBEKTOB JKWIHMITHOTO (poHIA — UIT FOpUAHNYC-
ckux jmr — 20, apeHna 00BeKTOB HeXXmIoro gonna — 25.

Yeinyru 1O OKa3aHHIO TMOMOIIM B  MOJTOTOBKE
(odhopmiteHUM) TOKYMECHTOB, CBSI3aHHBIX C OCYIIIECTBIIC-
HHUEM CICJIKU C 00BEKTOM HEIBUKUMOCTH:

OTtuyxaeHue U (WiM) NpHoOpeTeHne KBapTUPHI (KOM-
HaTel, gonu) — 30, oTuykaeHue u (WiIKM) MpHOOpeTeHue
XKmmoro moMa (momm goma) — 45, oruyxaeHne W (WITH)
proOpeTeHNe 3eMeNbHOTO ydacTka — 30, OTIyKICHUE U
(wmm) mpuoOpeTeHHWE 1add, CagoBOTO IoMHKa — 35,
OTUyXIeHHe W (WIH) MPHOOpPETeHHE Tapa)ka, aBTOMO-
OWIHEHO CTOSHKH (TTAPKOBOYHOTO MECTA Ha aBTOCTOSIHKE) —
10, otuyxnenue u (1n) nmpruoOpeTeHne 00bEKTOB HEXKM-
soro ¢ouna — 95, HaeM, mogHAEM OOBEKTOB JKUJIUITHOTO
¢dboHma — s QU3MYECKHUX JHUIl — 5, apeHIa OOBEKTOB
KUHIIHOTO (oHAa — I ropuandeckux il — 20, apeHaa
00BbekTOB HexwiIoro ¢ponna — 15.

Veayru no CONEHCTBUIO IPU 3aKIOYEHHUH, UCIIOJIHE-
HUH, TPEKPAICHUH JOTOBOPOB 3aJI0ra;

OOBeKTH KUTUIIHOTO PoHAa — 15, 00BEKTH HEXUIO-
ro ¢porma — 70.

KoHcynbTanuoHHbIe YCIYTH U MIOMOIIh B TIOATOTOBKE
(ohopMmiteHUH) TIPaBOYCTAHABIHUBAIONINX M TEXHIYSCKUX
JIOKYMEHTOB Ha OOBEKTHI HEABIKUMOCTH:

O0wexTs! xumuIHOTO GoHma — 30, 00BEKTHI HEXUIIO-
ro ¢ouma — 50.

KoHCynbTalHOHHBIC YCIYTH U TIOMOIb B MOATOTOBKE
(odopmIiIeHNH) TOKYMEHTOB:

PexoHcTpyKIMsl, IEPEyCTPOMCTBO U IEPEINIAHUPOBKA
00BEKTOB JKUIUIIHOTO (oHaa — 60, peKoHCTpyKIuS,
MEPeyCTPOHCTBO U MEePETIaHNPOBKAa 00OBEKTOB HEXKHIIOTO
¢dorma — 95, mepeBox O0OBEKTOB KIWIHIIHOTO (poHIA B
00BeKTHI Hexmoro ¢porma — 95.

Yeryru mo monbopy BapHaHTOB CHCITKUA C OOBEKTOM
HEIBIDKUMOCTH:

Ksaptupa (komHara, momns) — 45, xwiod moMm (momnu
noma) — 60, 3emenbHBIN ydacTok — 40, mada, caJoBBIA
JIOMHK — 45, Tapaxk, aBTOMOOWIIbHAS CTOSTHKA (TTApKOBOY-
HOE MECTO Ha aBTOMOOWIBHOH cTosiHKE) — 20, 0OBEKTHI
Hexwioro Qouga — 95, Haem, mnogHaeM OOBEKTOB
KuuiHoro GoHma — st GU3UYECKUX JIMIl — 5, apeHa
00BEKTOB JKUITUIIHOTO (POHIA — TSI FOPUAMYCSCKUX JIHIL —
20, apeHz1a 00BEKTOB HEXMIOTO (oHaa — 25.

Yeiyru o noadopy BapHaHTOB CICIKU C YIaCTHEM B
CTPOMTEILCTBE (B TOM YHCIIE JOJIEBOM) OOBEKTa HEIBU-
KIUMOCTH:
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OO0bexThl )mmnIHOro GoHaa — 50, 00BEKTHI HEKUIIO-
ro ¢ouma — 70.

Yeayru 1O OKa3aHWIO TIOMOIIM B TIOJTOTOBKE
(odopmiteHNH) IOKYMEHTOB IO CHENKE C YYacTHEM B
CTPOHTENHCTBE (B TOM HYHCIE J0JIEBOM) O0BEKTa HEIBU-
JKAUMOCTH:

O0OBEKTHI KHUITUIIHOTO (POHAA — 5, 00BEKTHI HEXKHUIIOTO
¢donma — 10, yciiyru mo ocMOTpPy 00BEKTa HEIBHIKAMOCTH
C THCHMCHHBIM O(QOPMIICHHEM aKTa OCMOTpa OOBEKTa
HEIBWKUMOCTH — 5.

Opranuzanus U MPOBEJICHUE COTIACOBAHUSI YCIOBUUH
MPEACTOSIIEN CIETKI

O0BexTH! KImUIHOTO (poHna — 10, 0OBEKTH HEXMIO-
ro ¢orma — 20, cHoc 06bekTa HeaBrKIMocTH — 85 [1].

Tapugsr (cTaBKH) Ha PUIATEPCKUE YCIYTH IO COACH-
CTBUIO TIpH 3aKIIOYCHNH, WCIONHEHHH, IPEeKpaIleHIH
JIOTOBOPOB  KYIIU-TIPOJIaXXH OOBEKTOB HEIBHKUMOCTH
(PacueT CTOMMOCTH PHUAITEPCKOM YCIYTH MPOM3BOAUTCS
HCXOJs U3 CTOMMOCTH 00BEeKTa HEIBHKUMOCTH B 0a30-
BBIX BEJMYMHAX, YCTAHOBJICHHBIX HA JICHb 3aKIIOUYCHUS
COOTBETCTBYIOIIETO JOTOBOPA.), TECTh areHTCTBO HEJBU-
YKUMOCTH TIOJTy4YaeT MPOIIEHT OT MPOJaKHU:

OOBEKTHI HEIBIKUMOCTH:

1o 4200 BximounteasHO — 3,0; cBeime 4200 mo 5000
BKITIOUMTEIBHO — 2,5; cBpIme 5000 no 5800 BKIIFOYHTEIb-
Ho — 2,4; cBeime 5800 go 6600 BxarounTensHO — 2,3;
ceeire 6600 mo 7500 BIOUMTENRLHO — 2,2; cBBIIIE 7500
no 8300 skmroumtenpHO — 2,1; cBeimme 8300 mo 9100
pxirounTesbHO — 2,0; cBpime 9100 mo 10000 BxIFOYH-
tenbHO — 1,9; cBbime 10000 mo 10500 BKIIOYMUTETBHO —
1,8; cBoime 10500 go 11600 BxmtountensHo — 1,7; cBbIie
11600 mo 12400 BxmrouutenbHo — 1,6; cBeime 12400 mo
13200 — 1,5; ceime 13200 mo 14000 BKIIOYHTENBHO —
1,4; ceeime 14000 no 14900 BximrountensHo — 1,3; cBbIle
14900 mo 15700 BxmrouutensHo — 1,2; cBoime 15700 mo
16500 BrirounTensHo — 1,1; cbimre 16500 — 1,0[1].

B3sB kak mpumep JBYXKOMHATHYIO KBapTHPY (BTO-
PUYHOTO TIOJNB30BaHU) IIeHA KOTOpOW OyneT B cpemHeM
CTOUTH 65 THICAY JIOJUIAPOB U MEPEBOIUM HX B TAPUPHYIO
CTaBKY, TO BHIXOOUT 6051 06a30BBIX BEIHYHH — 3TO PaBHO
2,3 mpoueHTa OT HpPOAaXW STOW KBapTUPBI MNEpenseT
areHTCTBY 110 HEABIDKUMOCTH, TO ecTh okoso 1 500 moi-
JIapOB, €CTECTBEHHO ATO BO MHOTO pa3 BBITOJHEE UYEM
paboTath Cc MOKyHaTeseM.

PaboTaTth TOMBKO «OT MOKYMATENs» areHTCTBaM JKO-
HOMHWYECKH He BBITOAHO. [lsg Toro 4toObl momoOpaTh
MOIXOMANINA BapHAHT CHCIKH, areHTy HaJ0 IOTPaTHTh
CJIMIIIKOM MHOTO BPeMEHHU W cuil. Ho 3TO He maeT HHKa-
KOH TapaHTHH, YTO CHETKA COCTOUTCA W PHAIITEpCKas
KOMIIaHUS TOJYYHUT CBOE BO3ZHATpaXKICHUE. ATEHT JeMo-
TUBUPOBaH B paboTe, MOTpeOHWTENh HE YAOBICTBOPEH
yCIyTaMH PHAJIITEPCKOi opranm3aun. Ho maxe ecnm Bce
MPOMIET TJIAJIKO U ClieJIKa COCTOMTCS, MO JIEUCTBYIONICH
TapudHOW cucremMe paboTa KOMIIAHWH OKAa3BIBACTCS
HEJIOOIIEHEHHOM.

Kak pacckaspiBaetr EBrenuii Jlenapckuii, 10 NpuHATHSA
TapudHO# cuctemsl B benapycu puanrepckue KOMIIaHUU
BEJIMKOJIETTHO paboTamu «oT mokymaremst». Ceddgac B
areHTCTBA MPUXOIAT PaboTaTh MOJIOJABIC JEOIU, KOTOPBIC
MPOCTO HE YMEKIOT 3aHUMATHCS MOJ0OPOM BapHAHTOB
caenku [2].
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Taxke OBIBa€T M TaKoe, YTO MPOAABIYY KBApTHUPHI
HY)KHO B3aMEH 3a BBIPYYEHHBIE IIEHBI'M MPHOOpPECTH
HEJIBJKUMOCTb U T€ areHTCTBA, KOTOpPbHIE MOMOTAIOT HC-
KaTh BCTPEYHBIN BapHaHT, MOIYYaroT 3a 3TO HeOobIIme
KOMHCCHOHHBIE.

Ha nomomibs npuxonsT mapTHEpCKUE MpoJaxu — mpa-
BUJIA, PETYIHPYIOIINE B3aMMOOTHOIICHHUS MEXAY areHT-
CTBaMH, KOTJIa OJIHO W3 HUX MPEACTaBISET U 3allUIIaeT
HMHTEPECHI MPOJIaBlia, a BTOPOE — MOKYHaTeIsl.

[TapTHepckUEe CHOENKH WHTEPECHBI TEM, 4YTO JOXO[
areHTCTBAa, pabOTAIOIIETO «OT MOKYHaTess», CTAHOBUTCS
COMOCTaBUM C JIOXOJOM KOMIIAHWH, paboTaromiei
«OT mpoxaaBla». AreHram [BYX KOMIIAHUH, NPEAOCTaB-
JSIOWUX YCIYTM HpOJaBLy M INOKYIATENI0, CTAHOBUTCS
BEITOJTHEE paboTaTh BMECTE, M CaM IPOIECC OPTaHU3AIHH
1 3aKJTIOYEHHS CACTKU MPOXOIHT Topasno OvicTpee [3].

I'oBopuTh 0 crcTeMe NapTHEPCKUX NPOJAX B PUIITEP-
ckoii cpene Havyanu B ¢espane 2018 roga. CHauama 3TOT
BOMPOC 00CYKIAJICsI HA 3aCCJaHUU KOMHTETA 10 PHUAJITEP-
ckoil nesrensHocTH benopycckoit acconmauuu «Hensu-
xuMocth» (benAH). PasroBop men o ToMm, MOXHO JH
MPUMEHHUTDH 3Ty CUCTEMY Ha OEJIOPYCCKOM PBIHKE, KOTOpast
IIMPOKO MPUMEHSETCS B IPYTUX CTpaHax MHpa M BeleT K
TIOBBIIICHHIO KauecTBa PabOTHI areHTCTB M POCTY KOJIHIECT-
Ba mpojax. BriocnencTBuu k 3Toit paboTe MOAKIFOYNINCH
Y areHTCTBA HEJBMXXKUMOCTH, He Bxojsmiue B benAH [2].

B 2018 romy B «CucTeMy HapTHEPCKUX MPOIaX»
BXOIWIO 9 areHTcTB HeaBMKUMOCTH. CeromHs yxe 27
KOMITaHUH NOAAEpKaju 3TO HAUWHAHUE.

[TapTHEepcKHe MPOJaXH — 3TO MpaBUja B3aUMOOTHO-
LIEHUH MEXAYy areHTCTBaMU HEIBWKUMOCTU. I'1e oJHO
areHTCTBO HEABMXKMMOCTH TPEJCTAaBISAET UHTEPECH] TPO-
JlaBlia, Jpyroe — Mokymnarems. B mpaBuiax mapTHEPCKUX
MPOJaXX MPOMHUCAHBI B3aMMOOTHOIICHHSI MEXKy areHTCT-
BaMM yYacTHHKaMmH. EcCIM KOpOTKO, areHTCTBO, y4acT-
BYIOLIEE B MApTHEPCKUX MPOAAXKaX, MpoJarollee KBapTH-
Py, OT/AAeT 3HAYUTENbHYIO YACTh CBOET0 BO3HATPAXKICHUS
areHTCTBY, KOTOpPO€ MpPHBEIO MOKyHaredas Ha OOBEKT.
B 51001 cuTtyanuu BHIMTpBIBAET B MEPBYIO OUEpEb MPOJia-
BeI HEIBIKUMOCTH, TaK KaK e€ro 00beKT OyAeT mpojaH
OpIcTpee. BeMTpEIBaeT M areHTCTBO — OBICTpee Mpoaal,
ObIcTpee 3aHsIICS APYTUM 0OBEKTOM.

Ora uHpopMalrs 0COOCHHO aKTyaabHa JJIs TeX KOMY
HE0OXOIMMO CPOYHO MPOJaTh KBApTHPY B MUHCKE WU
MusnckoM paitone. Ceifuac y MHOTHX areHTCTB B peKiaMe
3By4aT (pa3pl Mpo MNapTHEPCKUE TMPOJAXKHU, AreHTOB-
MApTHEPOB WM YTO-TO TIOXOXKee, HO 1o (akTy B «CHcTteme
MapTHEPCKUX MPOJAX» YYacTBYIOT TOJBKO 27 MUHCKHX
areHTCTBa HEJIBMW)KUMOCTH. B 3Toil mporpamMmMe y4acTBYIOT
T€ areHTCTBA, KOTOpBIE CTaBSIT MHTEPECHl KIIMEHTA BBILLIE
JINYHBIX.

Bort ux cniucok:

AnprepHaTHBa, «ATEHTCTBO HeABWKUMOCTH KVYby,
benllTH, Bame areHtctBo HeaBMXKUMOCTH, ['apMoOHMs
HEABWXUMOCTH, ['pany pudiT, 3anaaHas HEABUKHUMOCTD,
Kgaptupsr crommisi, Mapuanr, Momnsaap, MomsHap Cutu
Hentp, Hensmwxkumocts nuHUst 3akoHa, HoBocenbe, OcoOblii
ctunb, [laptHep nmnst Beex, Ilpectmxk, IlepcrnektuBa 24,
7 sraxelt, CuacTmBbIi aapec, TBOI MacHTaK, YJIacHBI JaX,
Hentp Heasmxumoctu 75, Dpa HEABMAKUMOCTH ILIIOC,
DKcnpecc-HeIBKUMOCTh MHBeCT, LleHTpanbHoe, Akaje-
MHuuYecKoe, AkajeM-HeABMKUMOCTh, Yac [Tuk [4].
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AEATEJIBHOCTDb ®U3NYECKHUX JIMII,
HE OTHOCAIIAACS
K TPEANTPUHUMATEJBLCKOM
JAEATEJIBHOCTH

Ambpocosa I1.A. (BUII)

B cr. 1 I'paxxnanckoro xonekca Pecnyonuku bena-
pych (mamee — 'K PB) 3akperureHpl BUABI IEATSIBHOCTH,
KOTOPBIE HE OTHOCUTCA K NPEANPHHUMATEIBCKON:

— peMecIiieHHas AeATeNbHOCTb;

— JIeATEIBbHOCTh 10 OKa3aHWIO YCIYyT B cdepe arpo-
SKOTYPU3Ma;

— JeaTenbHOCTh rpaxnaH PecmyOmmkn benapycs,
OCYIIIECTBIIAIOIINX BEJECHHUE JIMUHBIX TOJICOOHBIX XO3SHCTB,
M0 MPOU3BOJICTBY, NMEPEPadOTKEe M peanu3aliy Npou3Be-
JICHHOU UMU CEJIbCKOXO351IICTBEHHOM NIPOAYKIINH;

— a/IBOKaTCKasl IesITeIbHOCTb;

— HOTapHuaJbHasl JesTeIbHOCTh HOTaPUYCOB;

— JIeATEJIbHOCTh TPETEUCKUX CYyIeH;

— JEATENbHOCTh MEHATOPOB;

— JEATEeNbHOCTD, OCYIIECTBISIEMAs B paMKaX BPEMEH-
HBIX HAy4YHBIX KOJIJIEKTHBOB;

— JIeSITENILHOCTh (PM3NYECKUX JIUIL TTO0 MCIIOIb30BaHHIO
COOCTBEHHBIX ILIEHHBIX OyMar W OaHKOBCKHX CYETOB B
Ka4yecTBE CPEJACTBA IIaTexa WIM B IENSIX COXPaHEHHs
JIEHE)KHBIX CPEJICTB U MOoJy4deHus noxonaa [1].

19 cents16ps 2017 1. B 1eTSIX CTUMYJIMPOBAHUS JETIOBOM
AKTUBHOCTH, CO3JJaHHS YCIOBHUH I CaMO3aHATOCTH I'pa-
JKIaH MyTeM PacIIUPEHUs NMepeyHs BUIOB AEATEIbHOCTH,
HE OTHOCSIINXCS K TIPEINPUHUMATENIECKON IESITeNTbBHOCTH, U
MaKCHMaJIbHOTO BOBJIEYEHUsI TPYIOCIIOCOOHOTO Hacee-
HUS B SKOHOMHYECKYIO JESTENbHOCTh ObUI M3IaH YKa3
[pesunenta Peciyonmuku bemapyce Ne 337 «O perymu-
POBaHMHU JEATENBHOCTH (DU3MYECKUX JIMID, KOTOPBIH
yrpatun cmry 7 HosOps 2019 r. M3manune nanHOoro Ykasa
YBEJIMYMIIO NEPEYEHb BUAOB HEATENBHOCTH, KOTOpas He
OTHOCHUTCS K ITPEIIPUHIMATEIbCKOI.

I'maBHBIM yCIIOBHEM AJISI OCYIIECTBIICHUS IEATEIBHO-
ctu 0e3 perucTpanud B KadecTBE HWHIUBUAYaIHLHOTO
NPEANPUHUMATENS SIBISIETCS TO, YTO (U3MUECKUE JIHIA
JIOJDKHBI OCYIIECTBIIATH €€ CaMOCTOSITEIbHO Oe3 ImpuBie-
YeHHWS WHBIX (U3WYECKUX JHI[ MO TPYAOBBEIM H (WIIH)
rpax<1aHCKO-IIPaBOBLIM Jorosopam [1; ct.1].

B HacTosimee BpeMst AeATEIbHOCTB JINLI, HE OTHOCSIIAACS K
OpeANpUHUMATENbCKONW, perynupyercs [paxaaHckum
koziekcoM 1 HastoroseiM konekcom (nanee — HK PB).

Bupsl nesitensHOCTH, KOTOpasi HE OTHOCHUTCS K TIPEa-
pUHUMATEIbcKoi mepeunciceHsl B ¢r.1 'K Pb u cr. 337
HK Pb.

CormacHo cr. 1 'K PB Bumamu aedTenpbHOCTH, HE
OTHOCSIIIIIMCS K IIPEANIPUHIMATEIbCKOM, SIBISIOTCS:

— peanu3anys THOCTPAHHBIMH IpaKIaHaMU U JTHLAMA
0e3 rpakIaHCTBa, BPEMEHHO MPEObIBAIONIMMH U BPEMEHHO
nposkuBatomuMu B PecrryOnike Benapych, Ha TOpProBbIx
MecTax Ha pbIHKaX M (WJIM) B WHBIX YCT@HOBJIEHHBIX
MECTHBIMHM HCHOJIHUTEIBHBIMU U PaCIOPSAUTEIBHBIMU
opraHamu Mectax He OoJiee ISTH JHEH B KaJleHIapHOM
MecsiIe TIPOU3BE/ICHNI KUBOIHICH, TPAaQUKHU, CKYJIBITYPH,
M3AETUH HAPOIHBIX XyJOXKECTBEHHBIX PEMECEN, MPOIyK-
UM PACTEHHEBOJICTBA U MTUEIIOBOICTBA;

— OKa3aHWE YCIYT 10 BBIPANIMBAHUIO CEIBCKOXO3SH-
CTBEHHOW MPOYKIIWH;

— MIPEJOCTABICHHE YCIIYT 10 APOOJICHUIO 3EPHA;

— BBITAC CKOTA;

— PENeTHTOPCTBO;

— YUCTKA U YOOPKa JKUIIBIX IOMEIICHUIT;

— YXOIl 3a B3pOCJIBIMU M JIE€TbMH, CTUPKA U TJIaKEHbE
MOCTEIBHOTO OEJbs U APYTHX Bellel B JOMAIIHUX XO35H-
CTBaxX I'paXKAaH, BBITYJ JOMAIIHUX >KUBOTHBIX M YXOJ 32
HHUMH, 3aKyIIKa MPOJYKTOB, MBIThE ITOCYJbl U IPUTOTOB-
JICHWE NHIIM B IOMAIIHUX XO3SHCTBaxX Tpax</aH, BHECE-
HHE IUTATHl U3 CPEICTB OOCITYKHBACMOTO JIMIIA 32 TTOJIb30-
BaHME XHJIBIM ITOMEIICHHEM U JKIJINIIHO-KOMMYHaJIbHbIE
YCITyTH, KOLIGHHE TPaBbl HA Ta30HaxX, yOOpKa O3eIeHEHHOMH
TEPPUTOPUH OT JINCTHEB, CKOLIIEHHOH TPaBBl M MyCOpa;

— MaiHUHT, NMPUOOpPETEeHUE, OTUYKICHUE LU(PPOBBIX
3HAaKOB (TOKEHOB);

— My3bIKaJbHO-Pa3BieKaTeIbHOE 00CITyKUBaHUE CBAEO,
100MJIeeB ¥ NPOYHMX TOPIKECTBEHHBIX MEPOTIPHSATHIA;

— JIeITeNIbHOCTh aKTepOB, TAHIIOPOB, MY3BIKAHTOB,
UCIIOJTHUTENICH Ppa3srOBOPHOTO JKaHpa, BBICTYIMAIONIMX
WHIUBHIYaJIbHO;

— MIpEJIOCTaBIIEHHE YCIIyT TaMaJIoH;

— (orocbeMKa, M3TOTOBIECHUE (oTorpaduii; BUmEO-
CbeMKa COOBITHH;

— JIeSTEeNIHOCTD, CBSI3aHHAs C MO3/PABJICHUEM C JTHEM
poxnennsi, HOBBIM rofioM M WHBIMM Npa3gHUKaMM He3a-
BHCHMO OT MECTa HX MPOBECHUS;

— peanu3alysi KOTAT W LICHKOB IIPH YCJIOBUHU COAEP-
JKaHUS IOMAIITHETO KUBOTHOTO (KOIIKH, COOaKM);

— YCIYTH TIO COJEPXKAHMIO, YXOAY M JPECCUPOBKE
JIOMAIIHAX JKUBOTHBIX, KPOME CEJIbCKOXO03IHCTBEHHBIX
KHBOTHBIX;

— JIEATEeNILHOCTD 110 KOTIMPOBAHUIO, TIOATOTOBKE JOKY-
MEHTOB W TpodYas CIeHUATM3UPOBaHHAs OoQHCHas 1es-
TENHbHOCTB;

— | JIp.

B cootBerctBuu co cr. 334 HK Pb ¢uzuyeckue muma,
HE 3aperuCTPUPOBAHHBIE B KaueCTBE WHIUBHIYalIbHBIX
MpeANPUHUMATENICH, SIBISIOTCS IJIATENIbIIUKAMU €IMHOTO
HaJIOTa, IIPU3HABa€MbIe OOBEKTOM HAJIOTOOOIOKECHHUS
€IMHBIM HAJIOTOM C WHAMBHAYAIbHBIX MpPEIIPUHAMATENCH
U MHBIX (DU3UYECKHUX JIUIL JJIS TJIATENIBIUKOB — MH/AWBH-
JyaJIbHBIX MPEANPUHAMATEICH.

TenpeHuus pacmmpeHus NepedHs BHIOB JIESITEIHHO-
CTH, HE OTHOCSIIMXCS K MPEANPUHUMATEIbCKON JIesITeNb-
HOCTH, UTPAeT MOJIOXKHUTEIbHYIO POJIb B BOBJICUCHUH T'pa-
KJIaH B 9KOHOMHYECKYIO JAEATeIbHOCTh CTPAHBI.
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OtcyTcTBHE HEOOXOMMOCTH B TIPOXOXKICHUH TIPOLICTY-
pPBl PETUCTpAlU B KauecTBE WHIMBHIYAILHOTO MPEIIpH-
HUMATEIS] 3HAYUTEIBHO YIPOIAeT CUCTEMY U CTUMYJIHPYET
TpaXAaH AJi1 peaju3aluy CBOEH IEATENbHOCTH. Takxke
OCBOOOXKIIACT OT YIIJIATHI TOCYJAPCTBECHHOM MOIIIHHBL

['maBHBIM HEZOCTATKOM OCYILECTBICHUS AESTEIFHOCTH
0e3 perucTpanyi B KauyeCTBE HHIMBHYaJbHOTO MPE-
MPUHUMATENSI SABJSIETCS TO, YTO HEOOXOIUMO OIUIATHUTH
CyMMY €JIMHOTO HAJIOTa JO OCYILCCTBICHUS JCATCIBHOCTH.
B ciyyae ecnu rpakJaHWH HE MPHUCTYMUT K OCYIIECTBIIC-
HUIO CBOCH JICATENBHOCTH, BEPHYTh CyMMY Hajora He
MPEJCTaBUTCS BO3MOXKHBIM. Takke CyMMa J0XOda OT
peanu3any AeATeIFHOCTH MOXKET OBITh HIDKE yIUIaueH-
HOTO €IMHOTO HAJOra, TakkKe BEPHYTh CYMMY Hajlora HE
OyzmeT BO3MOXHO, UTO SIBIISIETCS OTPHUIATEIHHBIM (haKTo-
POM IS TpaXKTaHIHA.
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PACTOP KXEHHUE CPOYHOI'O TPYJAOBOI'O
JOT'OBOPA 110 TPEBOBAHHNIO PABOTHHKA

Ananuy 3.E. (BUII)

[IpaBoBas mpupojga CPOYHOrO TPYAOBOTO JOTOBOpA
M3HAYaJIbHO MOApa3syMeBaeT 0COOBIH XapakTep TPYIOBBIX
OTHOIICHUH MEXAy pabOTHHUKOM M HaHWMaTelleM, CyIie-
CTBEHHOM 4YepTOM KOTOPBIX SBISIETCA HEAOIyCTUMOCTb
IIPEeKpaIieHusl CPOYHOTO TPYJOBOTO JIOTOBOpAa MO HHU-
UaTHBe PabOTHMKA NPU OTCYTCTBHM OIPEICIEHHBIX
YBOKUTEIBHBIX NPUYMH. B CcOOTBETCTBMM € HacThio 3
crateu 17 Tpymosoro komekca PecmyOmuku bemapycs
(manee — TK) «cpovHBI TPyIOBOI JOTOBOP, 38 HCKITIOYE-
HHUEM KOHTPAKTa, 3aKJII0YAETCs B CITydasix, KOTia TpyJIOoBbIe
OTHOIIEHHUS HE MOTYT OBITh YCTAHOBJICHBI Ha HEOIpeJe-
JICHHBII CPOK C y4ETOM XapakTepa MpeJCcToseid paboTs
WJIM YCJIOBUH €€ BBITIOJIHEeHHUs. .. » [1].

IIpu pacTOpKEHHH CPOYHOIO TPYAOBOIO JOrOBOpa
paboTHHUK oOparaercsi K HAHUMATENO ¢ COOTBETCTBYIOIIIUM
IMUCBMEHHBIM 3asBieHueM. HaHnmaresro, B KaXIOM KOH-
KPETHOM CITy4ae, IPEIOCTaBIEHO MPaBO CaMOMY OLICHUBATh
TO WIN WHOE OOCTOATENBCTBO, HA KOTOPOE CCHLIAETCS
paboTHHK. B KkadecTBe yBa)KHTENBHBIX NPHYMH MOTYT
TIPU3HABATHCS:

— Ooie3Hb WIM HWHBAIWAHOCTb, IPENSTCTBYIONINE
BBITTOJTHEHHIO PAOOTHI 110 TPYAOBOMY JI0TOBOPY;

— HapyllleHHe HaHUMaTeeM 3aKOHOJATEeNIbCTBA O TPYAE,
KOJIJIEKTUBHOTO MM TPYAOBOTO JOrOBOpa U Jp.;

— BBIXOJ Ha ITEHCHIO;

— 3aYMCIICHNE Ha JHEBHOE OTAENICHHE Y4eOHOTo 3aBe-
JIeHHs JTH00 B aCIIUPAHTYPY;

— OepeMEHHOCTD KECHIIUHBI.

Crenyer mWMeTh B BHIY, YTO OOBIYHAs BpEMEHHAS
HETPYI0CIIOCOOHOCTh, Ja)ke MOATBEP)KICHHAs OOIHHHUY-
HBIM JIUCTKOM, HE MPU3HAECTCA YBaKUTEIbHON IMPUYUHOU
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JUISL PaCTOP KEHHS CPOYHOTO TPYAOBOTO IOTOBOPA MO CTa-
¢ 41 TK. B Takom cnydae, 10 NPUHATHS pPEIICHUS
HAaHUMATEJIEM O PACTOPKEHUH CPOYHOTO TPYAOBOTO
JIOTOBOp MO TpeOOBAaHMIO pPAaOOTHUKA, IIOCICIHHUN He
BIIpaBe IpeKpamaTh paboTy, Tak Kak MPH HAJIHIHN COOT-
BETCTBYIOIINX OOCTOSITENBCTB OH MOXET OBITh YBOJICH T10
JIPYTUM OCHOBaHWsIM, IipexycMoTpeHHbM TK (B wacTHOCTH,
3a MPOryJl — OCTaBlIeHHE 0e3 YBaKHTEJHLHOH MPUYHMHBI
paboThl pabOTHUKOM, 3aKJIIOUMBIINM CPOYHBIA TPYIOBOU
noroBop). Takoe pasbsiCHEHHE conmepkuTcs B 1. 34
nocranoienus [lnenyma BepxosHoro Cyna Pecriy6nnku
Benapycs ot 29 maprta 2001 r. Ne 2 «O HEKOTOpPBIX BOIPO-
cax MPUMEHEHHS CyJJaMH 3aKOHO/IATeNIBCTBA O TpyIe» [2].

Ocoboe MecTo cpeau BO3SMOXKHBIX MPHYHH, CIOCO0-
HBIX TIOBJEYb PACTOPKEHHUE CPOYHOTO TPYIOBOTO JOTO-
BOpa, 3aHUMAIOT NMPUYUHBI, Ha3BaHHBIE B cT. 41 TK, 3T0:
HapyIIeHHe HaHNMaTeJIeM 3aKOHOJATENILCTBA O TPYAE,
KOJUIEKTHBHOTO HJIM TPYJOBOTO JIOTOBOpa; OOJIC3Hb WIIH
WHBAJIMIHOCTh PaOOTHMKA, MPEISTCTBYIOIIUX BBIOJIHE-
Huto pabotsl. C 28 stBaps 2020 roja mosiBUIIOCH elle
OJTHO O0OCTOSATENILCTBO, MO3BOJISIONICE PAOOTHUKY JOC-
POYHO PacTOPTHYTh TPYAOBOM JOTOBOP — MOCTYILICHHE
Ha BOEHHYIO CITy’KOy 10 KOHTpakTy [3, c.107].

[Tpn pacTop’keHHH TPYZOBOTO JOTOBOPAa B CBS3H C
HapyIIeHHEM HaHUMaTelleM 3aKOHOMATEIbCTBA O TPYIE,
KOJUIEKTHBHOTO JIOTOBOpa, TPYAOBOTO JIOTOBOpa pPaboT-
HUKY, cormacHo 4vactu 2 cT1.48 TK, BbILIauMBaeTCs
BBIXO/IHOE TIOCOOME B pa3Mepe He MEHEE JBYXHEAEIEHOTO
cpemHero 3apaborka [1].

BaxkHO y4MTBIBaTh, 4TO, MCXOHs U3 (POPMYIHPOBKU
cratbu 41 TK, HanuMaTens 00s13aH YBOJIUTH paOOTHUKA C
JaThl, yKa3aHHOﬁ B €0 ITMCBMCHHOM 3asBJICHHHU, TO €CTh
NpU PacTOPXKEHHH TPYAOBOTO JOroBopa MO JIaHHOMY
OCHOB2aHHMIO HaHHMMAaTeJb HE BIIPAaBE CAMOCTOSTEIHHO
OMpEeJIeTATh AATy YBOJILHEHUS pabOTHHUKA, a 3TO IPaBO
MPUHAICKUT paOOTHUKY. COOTBETCTBEHHO, J1aTa YBOJb-
HEHUSI MOXET OBITh MEepeHeceHa TOJBKO MPH HAJTHIWU Ha
TO coriacus camoro paborHuka. McreueHue cpoka Tpy-
JIOBOTO JIOTOBOpA SIBIISIETCSI OCHOBAHUEM IJISI €r0 PacTop-
JKEHHUsl. DTOT JIOTOBOP TOJUIC)KUT PAcTOPKEHUIO B JICHB
MCTEUEHHUsI CPOKa €ro AEHCTBUA, HOO OH TpaHc(opMHUpyeTcs
B JIOTOBOP Ha HeollpeselieHHbld cpok. Ecnu HU onHA U3
CTOPOH HE MOTpedoBaja ero pacTOpPKEHUs, TO TPYJOBbIC
OTHOIIECHHS TIPOJIOJIKAIOTCS
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ITPABOBOE PETI'YJIMPOBAHUE ITPABA
COBCTBEHHOCTH B CTATYTAX BKJI

banaxonoe P.A. (bUII, Mozunee)

BoNBIIMHCTBO MHCTUTYTOB TPaXKTAHCKOTO TpaBa (JIMIIa,
COOCTBEHHOCTb, BEIlW, 0053aTEIbCTBA, AABHOCTh, IPaBO-
CIIOCOOHOCTB, /€eCrIOCOOHOCTh M Jp.) HAIUTH JIOBOJIEHO
NoJHOE OoTpaxkeHHue Bo Bcex Tpex Craryrax. ['paxnan-
CKO€ MpaBO CKJIAJBIBAJIOCH IO BIHMSHHUEM TOBapHO-
JICHE)KHBIX OTHOLIEHWH, 4TO INPHUBENO K 3apOXKICHUIO B
ero Hexpax HOpM OypiKya3Horo mpasa. B 3To Bpemst moiy-
YA Pa3BUTHE HOPMBI, KOTOPbIE PEryJIMPOBAIH JOTOBOPHI
KYIUIU-TIPOJAKH 3aJ10Ta, apeH ibl, 3aiiMa, HaliMa U T.J.

Kak u Bo Bcex apyrux (eomanbHBIX TOCyIapcTBax,
MPaBOCIIOCOOHOCTh Jrosielt B Bemmkom xHskectBe JIu-
ToBCcKOM B XV B. He OpuTa oquHaKoBoi. OHa 3aBHcela He
TOJBKO OT TPAYKIAHCTBA M COCIIOBHOHN IPHHAUICKHOCTH, HO
M OT HalMOHAJIBHOW, PEIMIHMO3HON NPUHAIIE)KHOCTH.
Bonee Toro, mpaBOCHOCOOHOCTh HE ObLIA OIMHAKOBOWM
JlaKe y TNpecTaBUTeNedl OJHOTO M TOTO YK€ COCJIOBUS,
HarpuMmep, HPOCTHIX Jtozei, meman. Uto ke KacaeTcs
MPaBOCIIOCOOHOCTH COCJIOBHSI TPOCTHIX JIIOAEH, TO OHa
ObLTa CTONb Pa3HOOOPA3HOW, CKOJNIb Pa3HOOOpa3HO 3TO
COCJIOBHE TI0 CBOMIM COLMANBEHBIM TPYIIIIaM.

HaubomnpIeit mpaBocIiocOOHOCTRIO 00Iaaa MUIIXTa,
a HauMEHbBIICH — Yensamp ABOpoBas. II0IMHOCTBIO JHIIa-
JIMCh TPAXKTAHCKUX TIPaB JIHMIA, OCYKICHHBIC K U3THAHUIO
U3 CTpaHbI («BBHIBOJIAHIIB).

I'paxnanckas naeecniocobnocts mo Cratyty 1588 1.
MPU3HABAINCh MY)XYHH C 18 seT u xeHmuHb ¢ 13 ner
(p. VI, apt. 8, Cratyt 1588 r.). JInma, koTopble HE MOTIH
MOHUMATh XapakTep CBOCH JEATEIbHOCTH («IypHUY,
«UIaJIEHBIE»), MOJTHOCTBIO JIMIIANNCH TPaXKIAaHCKOM aeecro-
COOHOCTH, MX NpaBa 3allUIIATH 3aKOHHBIE MTPECTABUTENN
(pOICTBEeHHUKH M ONEKYHEI) [2, ¢. 96].

B CraryTtax HeT ompeneneHus MOHATHS «IIPaBO COO-
CTBCHHOCTW», HO W3 aHajH3a €ro HOPM MOXKHO 3aKIIIO-
YUTh, YTO 3aKOHOAATENb IOHUMAET TIOJ HAM IIPAaBO MOJb-
30BaHUsI, BIAJICHUS M PACIIOPSHKCHUST UMYIIECTBOM, XOTS
00BEM PACTIOPSDKEHHS PA3IHYCH B CHITy CYIICCTBOBAHHUS
Pa3NUYHBIX BUAOB COOCTBEHHOCTH: OTYMHBI (IETHHBI),
BBICITY)KCHHBIE 3eMJIM. PacropspkeHue OTYMHAMH U
BBICTTYKCHHBIMU UMeHUAMH 110 CtatyTam 1529 u 1566 rr.
OBUIO OrpaHUYEHHBIM, B TO BpEeMsi KaK UMEHHSIMH, KyII-
JICHHBIMM MOXXHO OBIJIO  pacropspKaTthCsi  CBOOOIHO.
U Tonpko Craryrom 1588 T. 3akpernisimack cBodoma pac-
MOPSDKEHUST COOCTBEHHOCTBIO HE3aBHUCHMO OT €€ BHUIA.
BBenmenne B TOBapooOOPOT 3eMENBFHOW COOCTBEHHOCTH
0e3 BCAKHX OTpaHWYCHHUI B30pBalio (peomabHBIC SKOHO-
MIYECKHE OTHOIICHUS M CIOCOOCTBOBANIO Goliee OBICTpOMY
pa3BUTHIO OYp>Kya3HBIX OTHOIICHUH.

BelHoe npaBo 1o cTaTyTaM BKJIIOYaJo MpaBo coOCT-
BEHHOCTH, «CEPBHTYTHOE MpaBo» (MPaBO MOJIb30BAHMUS
YyXOH BEIIbI0) U 3aJI0T0OBOE MIPABO.

Bemnoe mpaBo B Craryrax Obuto paszpaboTaHO
JIOBOJIBHO oOcTrosiTensHO. Yke B Craryre 1529 r. 3ako-
HOZIaTelNIb PACCMATPHBAET BEIl[b TIIABHYIO U BTOPOCTEICH-
HYIO, HEIBIDKUMYIO U JBIDKHUMYI0. K HeABHKHMBIM
BEIllaM OTHECEHbI 3aMKH, UMEHHs, CKOT, OpyIUsl IPOU3-
BoJCTBa, uensap (p. VI, apr. 1, Cratyr 1529 r.). K rnaB-
HBIM BeIllaM OTHOCWJINCH 3€MJIsl, IMEHHUS, IyIIH, JOBBl U

JIp. BEIIH, a K BTOPOCTENEHHBIM — CKOT, YeJIsib, OPYXKUE U Ip.
Tonbko (eomansl (MIIAXTA, TYXOBEHCTBO) MUMETH TPABO
COOCTBEHHOCTH Ha 3€MIJII0, HO U OHHM OBUTH B HEKOTOPOU
CTETICHN OTPAHWYCHBI B PACIIOPSIKCHUN €10 IO MPHHSATHUS
Craryta 1588 1.

K cmocobam mpnoOpeTeHHs BEUTHBIX IPaB OTHOCH-
JIUCH!

— 3axBar;

— Haxonka,;

— 3eMcKast JTaBHOCTh — CII0c00, TIPH KOTOPOM COOCT-
BEHHUKOM CTAHOBHUTCSI JJOOPOCOBECTHBIN Biajeliell, Biia-
JICBIIMH BEIIBIO HA MPOTSHKEHHH ONPENeNIEHHOIO CpOKa:
JIBIDKUMOM BENIbI0 — 3 Toj1a, HeABMKUMOK — 10 J1eT;

— Iokymka,

— IloxanoBanue (BBICTyTa);

— HacnenoBanue.

3eMenbHBIC BIaneHHs (eomaroB ICTMIINCh Ha 3 oc-
HOBHBIC KaTCTOPHH: BOTYHMHA WIH JEJOBIIMHA (POIOBasd,
yHaclleIoBaHHass COOCTBEHHOCTbH); MMEHUS, BBICITY)KCH-
Hble WIM TOJy4YeHHBbIC B IIOJI30BaHHE (IE€p>KaHUE) Ha
ONpe/IeIEHHBIN CPOK; UIMEHHMS, MPUOOPETEHHBIE 110 JIOTOBOPY
xym-ipofaxd. I[lo Craryry 1588 r. ycranaBnmmMBaiock CBo-
00/THOE PACTIOPSDKCHIE MMEHHUSIMH, HE3aBUCHMO OT UX BHIA.

B Craryrax MHOrO BHHMaHHS YJEICHO TaKOMY
WHCTHTYTY TPaXXIaHCKOTO TpaBa, KaK OO0sI3aTeNbCTBA,
KOTOpBIE [IENATCS Ha 00s3aTeNbCTBA, BHITCKAMOIIUE W3
TIpaBOHAPYIICHNU (TIOTpaBa IIOCEBOB U T.JI.) H M3 JJOTOBOPOB.
IIpu sTtom yxke B Cratyre 1529 r. 4eTko npeaycMOTpPEH
MTOPSIOK 3aKIFOYCHUS JOTOBOPOB (KYIUTH-TIPOJAKH, 3AJI0-
ra, 3aiima) [1, c. 73].

Cpok HCKOBOH JaBHOCTH BO Bcex CraTyTax yCTaHOB-
neH B 10 sieT, HO ecTh HUCKIIIOUEHHUE I I0TOBOpa 3aJIoTa.
Cratyt 1529 r. ycraHaBIMBaeT, 4YTO «KaKIas 3acTaBa
JaBHOCTHU 3eMHOe He mena» (p. X, apt. 5, Craryt 1529 r.),
€CIIM JIOTOBOP HE 3aKJIOYEH Ha OIpE/CICHHBIH CPOK MOA
«CTpadeHbEM», T.€. C 0C000 OTOBOPKOI 00 yTpaTe NMEHHS,
€CIT JONT He OyIeT BO3BpAIICH B YKa3aHHBIN B JOTOBOpPE
CPOK.

OCHOBaHHUSMH BO3SHUKHOBCHHS 00S3aTENBCTB, 110 CTa-
TyTaM, MOTJIH OBITh AETHKT M AOTOBOP. JJOTOBOPBI MOTIIH
3aKIIF0YAThCS B YCTHOW M MUChbMeHHOW ¢opme. [locmen-
Hsis1 ObLTa 00SI3aTENLHOM B CISAYIONUX CIIydasiX:

— ITpu 3aitme Ha cymMmmy Gomee 10 xom rporreit (Tpedo-
BAJIMCh JIMYHAA NOAIMUCH U II€YaTh JOJIXKHHKA, IICYaTH 2-3
ceuzerenei-nuaxtuaet) (p. X, apt. 3, Craryre 1529 r.);

— Ilpu kymne-npojaxe WM AAPEHUU HEABUKUMOCTH
(He0OXOAMMEI TIOATIACH U TIeYaTel CTOPOH U 3-4 cBuie-
TeNeH-NUIIXTHYCH).

3akmoyeHre Opaka BKIIIOYAo B ce0s CIeAyromue
CTaIIuN:

— «3MOBHHBI» — COTJANICHUE MEXIY OTIIOM HEBECTHI
(WM OMEeKYHOM) W JKEHHXOM O 3aKIIOYeHUH Opaka,
odopMIIeHHOE TUCEMEHHO (Yepe3 «3MOBHBIN JIUCTY);

— «3Bapy4yuHBl» — 3aBEepIUAIOIIUIA 3Tal «3MOBHHY,
KOTJIa CTOPOHBI B 3HaK CoTyiacusl Ha Opak 0OMEHHMBAJIHCh
KOJIbIIaMH;

— BeHuanue B I1epKBH — 00s3aTeJIbHOE YCIIOBHE
3aKOHHOTO Opaka ¢ 1577 1.

VYcnoBusiMH IeHiCTBEHHOCTH Opaka IpHU3HaBaJIkCh:

— JlocTmxeHne 6payHOro Bo3pacra;

— Cormacue eHHxXa 1 HeBeCThI Ha Opak;

— Cornacue pogurenei.
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[IpensiTcTBHEM K 3aKIIOYEHHIO Opaka MOTJIO IOCTY-
XKHUTh KPOBHOE POJCTBO OO 4 CTENEHH BKIIOYHTEIHHO
(p. V, apt. 20, Cratyr 1588). IIpu BcTyruieHnn B Opak
KEHHUXY BBIIUIAYMBAJICS «1ocar» — npuganoe. Kpome to-
TO, CTaTyThl INPEAyCMaTPUBAIM BEHO — COOCTBEHHOCTH
MyXa, KOTopas oopMIBIIach Ha MMs JKCHBI, C LENbI0 €&
MMYILIECTBEHHOTO0 OOEeCIeueHUst B cllydae IpeKpalleHHs
Opaxa.

HacnenoBanue pa3nuuaiioch 1o 3aKOHY M IO 3aBelia-
HH0. O4epEMHOCTh HACIIEAOBAHUS 110 3aKOHY:

— CBIHOBBSI M IOYEPH, BHYKH HacJIeJ0AaTels;

— bpatbs u céctpbl HacnenonaTens;

— Ponurenu HacaemomaTes;

— OcranbpHbIE POACTBEHHUKH COTJIACHO CTENICHH PO-
ctBa (p. IV, aprt. 12, Craryt 1529 1.).

3aBemanne COCTaBIBIIOCH B MICEMEHHOH opme ToMa
y 3aBemaTens (B MPUCYTCTBUH 3 CBHIACTEICH-TINITXTHICH)
WIN B 36MCKOM JINOO TOPOJCKOM CyIE, C 3aHECEHHEM B
aKTOBBIC KHUTH.

HOZ[BOI[SI UTOT'Hu pa6OTbI XOTECJI0Ch 6I>I BBIJACINUTH, UTO
Cratyt BKIJI perynupoBan mpaBa cOOCTBEHHOCTH B CTa-
TyTaxX Ha YPOBHSIX COBPEMEHHBIX MHUPOBBIX KOHCTUTYLIMH
)44 6])1.]'1 }leﬁCTBHTeHLHO IPOPLIBHBIM IIPOU3BECACHUEM,
KOTOpasi omepenuyia BpeMs M 3aJal IPaBOBOW BEKTOP
pasBUTHS HE TONBbKO I bemapycu, n mis Bcero eBpo-
MEeWCKOTO 3aKOHOATENBCTBA.
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YCJIOBHBIE CIEJIKH B I'PA’KIAHCKOM
IIPABE PECITYBJIMKHU BEJIAPYCb

benoycosa A.B. (BUII, Mozuneg)

Cnenkn 4BIAIOTCS Haubojee PpacIpOCTPaHCHHBIM
OCHOBaHMEM BO3HHKHOBEHHS TPaXKTAHCKUX IPABOOTHO-
LIEHUH, I03TOMY OHH 3aHUMAIOT 0C000E MECTO B CHCTEME
IOpUAMYECKUX (haKTOB IPAKIAHCKOTO MPaBa.

OTIpeJIeTICHUE CHIENIKH:

CENKaMH MPU3HAIOTCS ICHCTBUS TpaskAaH M OpPTraHH-
3aIMid, HAIpaBJICHHbIE Ha BO3HUKHOBCHHE, H3MECHEHHE
WIN TIpEKpaIIeHNe TPaKIaHCKHUX MPaB U 00sI3aHHOCTEH.

CrenxaMu NpU3HAIOTCS AEHCTBUS TPaXKIaH M OpraHu-
3aIMid, HAIpaBJICHHbIE Ha BO3HUKHOBEHHE, H3MEHEHHE
WIH TIpeKpalleHne TPakJaHCKUX IMpaB M 00sA3aHHOCTEH
[2, c. 94].

Ecnu B cienke ompeneneH M00 MOMEHT BCTYILICHHS
ee B CHIy, INOO MOMEHT €€ NPEKpaleHus, 00 U TOT U
JIpyroi MOMEHT, OHa Ha3bIBaeTCs CpouYHOMl. Pazmuuaror
CPOKHM OTMEHHUTENbHBIE M OTjaraTelbHble. Eciam crenka
BCTYNAeT B CHUIY HEMEAJICHHO U CTOPOHBI ONpPENeIHIH
CPOK €€ MPEKPAIIeHUs], CPOK UMEHYETCS OTMEHHUTEIBHBIM.

Ecnmu cpok ompeneneH 1Jii MOMEHTa BO3ZHUKHOBEHUS
npaB ¥ 00s3aHHOCTEH CTOPOH, CPOK SIBJISETCS OTjara-
TeJNbHBIM. Hampumep, TpakaaHe 3aKIIOYHIN  J0TOBOD
apeH/1bl rapaxa. B oroBope 3ammcaiu, YTO JOTOBOP
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Ha4YHeT JCWCTBOBAThH ¢ | sHBaps ciiedayromero roaa. Bos-
MOJKHBI CIIENIKH, B KOTOPBIX OIPEAETICHBI CPOKH BCTYIIIE-
HUS CHOCNKH B CHIIy W CPOKH €€ IPEKpaleHHs, TO €CTh
OTJIaraTeIbHBII 1 OTMEHHUTENBHEIA CpoKH [3, c. 339].

YCIIOBUS COCTKU «MOXKET MPOM3BOIUTHCS TEMH Cpe-
CTBaMH, KOTOPBIE JOMYCKAIOTCS 3aKOHOM.

Jloka3pIBaHHE OTJEIBHBIX CTOPOH CIEJKH, COBEPILICH-
HOH C HapylmIeHWEM IpPEINHCAaHHOW 3aKOHOM IPOCTOU
MUCBMEHHON (POPMBI, BO3MOXHO IMYTEM CBHICTCIHCKUX
MOKa3aHUH TOJILKO B TIOPSIIKE MCKIIOYCHUS, YCTAHOBIICH-
HOTO B CAMOM 3aKOHe€.

OT CpOYHBIX CJENOK CIIeIyeT OTJIMYaTh YCIOBHBIE
caenku. [y cpoka ABISETCS XapaKTepPHBIM, YTO OH 00s-
3aTenbHO HACTYNMUT. CTOPOHBI, BCTyHas B CHIEJNKY, UCXO-
AT UMEeHHO u3 3toro. OHM 3HAIOT, YTO IIOCIE Hadvaja
CpOKa cliejKa HayHeT AEHCTBOBATH, a MOCJE €ro mucrede-
HUS OHA TIPEKPATUTCA, M 3TO 00sA3aTENFHO MPOU3OMUIET.
CTOpOHBI, 3aKIfo4ast CACIKY, MOTYT CBSI3aTh BCTYIUICHHE
€e B CIIIy WJIM ee TPEeKpalleHue TaKKe C HaCTYIUICHHEM
WIN HEHACTYIUIGHHEM OIPEJeJICHHOT0 O0CTOSTENhCTBA
(coObITHS MK NEHCTBHS), IPU 5TOM B MOMEHT 3aKJIIO4e-
HUA CACJIKM OHHM JOCTOBEPHO HE 3HAIOT, HACTYNHUT 3TO
00CTOSTENILCTBO WM He HAcTynmuT. OJHAKO HACTYIUICHHUE
YCIIOBHSA JOIDKHO OBITH OOBEKTHBHO BO3MOXKHBIM, peallb-
HO OCYIIECTBUMBIM, HE MPOTHBONpABHBIM. CHelkH, co-
BEPIICHHBIC TIPU YCIOBUU HACTYIUICHUS WIH HEHACTYI-
JICHUS TAKOTO OOCTOSTENHCTBA, HA3BIBAIOTCS YCIIOBHBIMH.

PasmigaroT chenmku, COBEpIIEHHBIC MOJ OTIaraTellb-
HBIM U IOl OTMCHHUTEIBHBI YCIOBUEM.

Crenka c4uTaeTCsl COBEPIIEHHOW MO OTJIaraTelbHbIM
YCJIOBUEM, €CJIM CTOPOHBI IIOCTaBWJIM BO3HHKHOBEHHE
npaB ¥ 00s3aHHOCTEH B 3aBUCUMOCTh OT 0OCTOSTENIBCTBA,
OTHOCHTEJILHO KOTOPOTO HEM3BECTHO, HACTYIUT OHO WM
He HacTynuT). Eciu oTnararenbHoe ycCIOBHE HACTYIHT,
TO IO CZEJIKE BO3HUKHYT OIpEe/e/ICHHbIE TIpaBa U 00s3aH-
HocTH. CIenka Moj oTaraTeIbHBIM YCIOBHEM ITOPOKIa-
€T TpaBa W OOS3aHHOCTU CTOPOH IJIMIIb C MOMEHTa €ro
HACTYIUICHHSA, a CHENIKa C OTMCHHTEIBHBIM YCIOBHEM
MOPOXKIaeT TpaBa W OOS3aHHOCTH Cpa3y ke Tocie ee
3aKIIOYCHHUS, W JIUIIb C HACTYIUICHHEM YCJIOBHUS paHee
BO3HHUKINME TpaBa W OOS3aHHOCTH TNPEKpalaroTcs Ha
Oynymee BpeMs. OIHAaKO MPaBOBbIE MOCIEACTBHSI, BO3-
HUKIIUE A0 HACTYIUICHUSA YCJIOBHA, COXpPAaHAIOT CHITY.
Takum 00pa3oM, MPaBOBOM pe3yNbTaT CAENKH HACTYIHT,
TOJIBKO €CJIM COOTBETCTBYIOILI[EE COOBITHE HIIM SIBICHHE
MPOU3OUAET WK ACUCTBUE TPETHETO JHIA OYyJeT CoBep-
meHo. [IpaBa u 00sA3aHHOCTH IO CHEIKE HE BO3HUKHYT,
€CJIM JaHHOe OOCTOSATENLCTBO HE HACTymuT. Hampumep,
BIIaeNel] Ja4l O00s3yeTcs ClaTh €€ B apeHAy APYroMy
JUIy TPH YCJIOBHH, YTO CTPOUTENBCTBO [add OyneT
3aKOHYEHO K | WIOHSI COOTBETCTBYIOIIETO TO/A.

Crhenka cyWTaeTcss COBEPUICHHOW IIOJ OTMEHHTEIb-
HBIM YCJIOBHEM, €CJIM CTOPOHBI MOCTAaBUJIIM NPEKPANICHUEC
npaB M 00s3aHHOCTE#l MO cHelKe B 3aBHCUMOCTH OT
00CTOSATENBCTBA, OTHOCHUTEIFHO KOTOPOTO JIOCTOBEPHO
HEW3BECTHO, HACTYNMHUT OHO Wiu HeT. Hampumep, cobet-
BCHHUK HpHBaTH3PIpOBaHHOﬁ KBapTUPHBI C1aJI BHAEM KOM-
HaTy moxa yYCJIOBHEM, YTO HAHHUMATEJIb BBICCIIUTCA, €CIIN
CBIH COOCTBCHHHKA, KOTOPBIH y4uTCI B MOCKOBCKOM
TOCYJapCTBCHHOM YHUBEPCUTETE, BEpHETCS B MUHCK 10
WK TIOCJIE €r0 OKOHYAHUSI.




IIpyu OTMEHWTETHLHOM YCIIOBUH CTOPOHBI CTaBST Ipe-
KpalieHne TpaB W 00S3aHHOCTEH 1O CHENKE B 3aBUCH-
MOCTh OT OOCTOSITENIbCTBA, OTHOCHTEIHHO KOTOPOTO
HEW3BECTHO, HACTYNHT OHO WJIM He HacTymur. [IpaBa u
00513aHHOCTH 10 TaKOH CIEJKE BO3HHUKAIOT C MOMEHTA €€
copepireHnss. OMHAKO OHM TMPEKPAIIAIOTCs, €CA HacTy-
MUT OTMCHUTEIILHOE YCIIOBHE. [IpaBOBBIC TOCIEACTBUSA
CHEJKY, HACTYIHUBIIKE IO TOrO, KaK MPOU3O0ILIO 3TO
COOBITHE WM SIBIICHHE, COXPAHSIOT Cuiy. Tak, Blajaenen
Jladd Claj ee B apeHAy ¢ 1 Mapra COOTBETCTBYIOIICTO
rojga. B moroBop ObBUIO BKIIIOUEHO YCJIOBHE O MpeEKparie-
HUM apeH/IbI, €CJIM B 3TOM TOJy BO3BPATHTCS HM3-3a T'pa-
HUIBI ceMbsi chiHA. CeMbsi ChIHa BO3BpaTHiIAch | WO
Toro ke rofa. Crenka mpekparnia neicTBre ¢ 1 WO,
OpHako apeHnmHas IUIaTa, TEpedaHHAs BIANENBIYy 3a
nepuon ¢ 1 mapra no 1 uromns, octaeTcs 3a HUM.

Croenka mpu3HAeTCs ACUCTBUTEIBHON IIPH yCIOBUH,
YTO JIMIA, YYACTBYIOIIHE B CHEJKE, JCeCIIOCOOHBI IS ee
COBEPILICHUS, UX BOJIS COBIAAACT C €€ BHCITHUM BBIpaxKe-
HHEM — BOJICU3bSBICHHUEM, COJCPKAHUE CACIKHA COOTBET-
CTBYET 3aKOHOJATEIIbCTBY M OHAa OOJICYCHa B HaJICKa-
nryro dopmy. Eciau chenka He YIOBIETBOPSET XOTS ObI
O[[HOMy U3 DTUX yCHOBHﬁ, OHA HHUYTOXHA HUIU MOXKCT
OBITh TIpM3HAHA HEJNCHCTBUTENBHON cynoM. HemeiicTBu-
TeNbHAs CAeNKa HEe TOPOXKIACT MPEIyCMOTPEHHBIX €I0
MOCJIEICTBHM, KOTOPBIX CTOPOHBI JKEJalld, COBEpIIas
CHIENIKY, HO 3TO HE 3HAYHT, YTO OHA HE TOPOKIACT HUKAKIX
nocnenctsuit [4, c. 131].

YCIIOBHEIMH MOTYT OBITh KaK JBYCTOPOHHHE, TaK U
OJTHOCTOPOHHHE CICIKH. YYaCTHUK YCIOBHOW CHEIKH HE
JIOJDKEH HEJT0OPOCOBECTHO COJICHCTBOBATh HACTYILICHHIO
BBI'OJHOTO MOJII HEro yCJ'IOBI/IH 1501051 HpeHﬂTCTBOBaTI)
HaCTyHHeHI/IIO HCBBII'OAHOI'O MOJIsI HEro YCHOBI/IH. ECHI/I
HACTYIUICHHUIO YCJIOBHUS HEJTOOPOCOBECTHO COMCHCTBOBAIA
CTOpPOHA, KOTOPOH HACTYIUICHHE YCIIOBUS BBITOJHO, TO
yCIIOBHE TIPH3HAETCS HEHACTYNMUBIIMM. Ecimu HacTyrie-
HUIO YCIOBHS HEIOOPOCOBECTHO BOCHPEIIITCTBOBANIA
CTOpOHA, KOTOPOH HACTYIUICHUE YCIIOBHSI HEBBITOJTHO, TO
YCIIOBHE TIPU3HACTCS HACTYITHBIITIM.

Jlumo, coBepImarolee COeNnKy, TODKHO OBITH Jeecro-
COOHBIM 1151 ee coBepiueHus. [lo o0meMy mpaBury criei-
KA MOTYT COBEPIIATh TOJBKO MOJHOCTHIO JEEeCIIOCOOHBIC
rpaxjiane. M3 aToro mpaBuia UMEIOTCA UCKIIOUEHUS AJIs
OTJENBHBIX KaTeTOPHH TpakKAaH ¢ yd4eToM oObeMa HuX
JIEECIIOCOOHOCTH.

Cnenka — neiictBue Bojeoe. CoBepiast CIAenKy, JHI0
MPOSIBIISIET CBOIO BOJIFO BOBHE, TO €CTh COBEPILIAECT BOJIC-
U3bSBICHUE. BoNen3bpsABICHHE TOPOXKIACT IPABOBBIC
MOCJIECTBHS, TIOATOMY OHO JIOJDKHO COBIIAQJATh C JEHCT-
BUTEIFHON BOJICH yJacTHHKa clenku. Eciu BoJew3bsB-
JICHWE yYaCTHUKA CHETKU HE COOTBETCTBYET €r0 BOJICHU3b-
SIBJICHHIO, OH BIIPaBe OCTIOPHUTH JACHCTBUTEIEHOCTE CACIKU.

ConepkaHMEM CHEIKM KaK OPHIAYECKOro (akra
SIBIISIETCSI COBOKYITHOCTh €€ yCJIOBUi. UTOOBI caenka Oblia
ﬂeﬁCTBHTeHBHOﬁ, ce yCJ'lOBI/IH JOJI>KHBI COOTBETCTBOBATH
3aKOHOJATENBCTBY, HE HApPyIIaTh HMMIIEPATUBHBIX HOPM
npaBa. M3 yucia ¢IeoK, He COOTBETCTBYIONIMX 3aKOHO-
narenbeTBy, cT. 170 T'pakmanckoro Komekca (manee — I'K)
BBIJICJIICT CJACIKH, COBEPIICHHE KOTOPBIX 3alperieHo
3akoHOAaTebCTBOM. CosiepiKaHHe CIETKH MOXKET HE COOT-
BETCTBOBATh JIMCIIO3UTHBHBIM HOPMaM 3aKOHOZIATEIbCTBA.
CTOpOHBI MOTYT 3aKJIOYUTH CIHEJIKY, BOOOINE HE Ipemy-

CMOTPEHHYIO 3aKOHOJATEIhCTBOM. B Takmx ciydasx
CoJepKaHUE CIOCIKA JOJDKHO COOTBETCTBOBATH OCHOBHBIM
HaJaJiaM TpakIaHCKOTO 3aKOHOAaTeNnbCTBa [3, ¢. 342].

Takum 00pa3om, O] YCIOBHOM CHEIKON MTOHUMAETCS
HACTYIUICHHE WM TMpeKpalleHHe IpeayCMOTPEHHBIX
CHEJIKOM NPaBOBBIX IIOCIEACTBUI IPUYypOUYMBAETCA K
KaKOMY-TO OOCTOSITENILCTBY B OyIyIieM, OTHOCHTEIHEHO
KOTOPOTO HEM3BECTHO, HACTYMHUT OHO WJIM HE HACTYIHUT.
ITog camuMm ycnoBueMm cleayeT NOHUMATh Pa3IddHbIC
COOBITHSI U OOCTOSATENBCTBA, TAKWE, KAaK MOroja, IJIH-
TEJIbHOE OTCYTCTBUE Ha IOCTOSHHOM MECTE >KUTEJIbCTBA,
MOJyYCHHE TOTO WJIM HMHOTO HMMYIIECCTBEHHOrO OJara,
BEIC3/1 B 3aTPAaHUYHYI0 KOMAaHIHPOBKY H T.J.
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3ACTOCYBAHHSI AHAJIOI'Ti
P BUBHAUYEHHI E@EKTUBHOI'O CHOCOBY
3AXHCTY V PA3I IPOJAKY PEUYI,
MEPEJAHOI Y HAUM

bnawyx T.B.
(Hauionanvnuii ynieepcumem “Ocmpo3vka akademisn”,
Ykpaina)

MOKITMBICTE 3aCTOCYBaHHS aHAJIOTIT 3aKOHY TieperdadeHa
SK y MaTepiaJlbHOMY, TaK 1 y IpPOIECyaJbHOMY MpaBi.
Pasom 3 THM, mnHTaHHA, SKI TOCTalOTh TMpH il
3aCTOCYBaHHI TeX pi3HI. Y i JOMOBIAl PO3TIITHEMO
MOXIJIUBICTh 3aCTOCYBaHHS aHAJOTIi MpW BU3HAYCHHI
e(eKTHBHOI'0 CTIOCO0y 3aXHCTy y pasi Mpojgaxy pedi,
mepeanol y HaiiM 3 MOPYIISHHSAM IEpPeBaKHOTO IpaBa
HaliMaua Ha 11 mpuabOanHs. [IuTaHHs, SKi NPU BOMY
NOCTalOTh HACTYIHI: YM € HAJEeKHUM Ta €PEeKTHBHUM
CIIOCOOOM 3aXHCTy IPaB I030B IIPO MEpPEeBElICHHs Ha T0-
3MBaYa MpaB Ta 000B’S3KiB HaliMada 3a JOTOBOPOM Ta YU
€ MOJJIMBMM 3aCTOCYBaHHsI JI0 CITIDHUX IPaBOBIJHOCHH
HOJIOKEHb YacTHHU 4deTBepTol crarti 362 IluBineHoOro
KOZeKCcy YKpaiHH IIOJ0 MEepeBeACHHS Ha IMO3UBayda MpaB
Ta 00OB’S3KIB MOKYII[S, a TAKOXX MOXJIHBICTH 3aCTOCY-
BaHHS CIIeliaJIbHOT TO30BHOT JaBHOCTI?

Bigmosigao mo wactuni 10 crarti 11 ocromapcbkoro
IpolecyanbHOro Koaekcy Ykpainu [1], sika gomyckae B
pasi, SIKIIO CIipHI BiITHOCHHU HE BPETYIHOBaHI 3aKOHOM
1 BiACyTHIi# 3BMUall AiMOBOTO 000POTY, SIKUH MOXKeE OyTH
0O HHUX 3aCTOCOBAHMH, CyJ 3aCTOCOBYE 3aKOH, IO
peryiroe mofiOHI BiTHOCWHHU (aHAJIOTisS 3aKOHY), a 3a
BiZICYTHOCTI TaKOro — BHUXOJWTH 13 3araJIbHUX 3acajn i
3MICTy 3aKOHOJAaBCTBA (aHAJIOTIs MpaBa).
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Crarta 8 l{uBinsHOTO KONMEKcy YKpainu [2] BKasye,
10 SIKIIO IUBUIBHI BiTHOCHHU HE BPETYJHOBAHI MM
Koxexcom, IHIIMMH aKTaMH IMBUILHOTO 3aKOHOaBCTBA
a00 JTOrOBOPOM, BOHH PETYIIOIOTHCS TUMHU IIPABOBUMU
HopMaMu 1b0T0 Kojekcy, iHIMMX aKTiB ITUBUIBHOTO
3aKOHOJABCTBA, IO PETYIIOITH MOMIOHI 32 3MICTOM
LUB1IBHI BIIHOCUHY (aHAJIOTisI 3aKOHY).

OnuH i3 mepiux AOCTIAHUKIB aHaorii mpodecop €.
BacbkoBchkuii 3a3Ha4ae — (MUTyeThes mo B. Op3ix), mo
“He 3HAXOJASYN y 3aKOHOJABCTBI HOPMH, MiJl IKY MIr OH
OyTH miZBeJCHUI BHMINANOK, CYIJs Ma€ 3BEPHYTHCH 1O
aHajorii, mepexyciM, [0 aHaJorii 3aKoHy, TOOTO
MiAITyKAaTH BUTMAM0K, HAHOUIBII CXOXKUH 13 muM. SIKIIo
Taka HopMa OyJie 3HaliieHa, TO BOHa Ma€ OYTH 3aCTOCOBAHa,
OCKUIBKH HAWTIPUPOIHIIIE IPUITYCTUTH, [0 3aKOHOJABEIlb
BCTaHOBUB OM I CXOXKHMX IO CYTi BHMAIKIB OJHAKOBI
HopMmu.” [3; C.145]

C. TIlorpebHAx 3a3Havyae, M0 “‘BUKOPUCTAHHS
aHasorii 1moOy/s0BaHO Ha YSBJIEHHI PO BHYTPIMIHIO
MOCTIIOBHICTh MpaBa i Ha NPE3yMILil MOCIiZOBHOCTI
3aKOHOMABIIS”, 110 BPaXKCHA Y PUMCBHKil CeHTeHIi: ubi
eadem legis ratio, ibi eadem legis despositio — “te, mo €
piBHEM ab0 B CYTTEBOMY € PIBHHUM, MYCHTh FOPUIUUIHO
piBHO TpakTyBaTHCs abo “TaMm, Jie € 0JHAKOBa MIPUYHHA
(migcraBa, imes), TMOBHHHO NaHYBaTH OIHE 1 Te X
pimenns” [4; C.176].

A. JloBrepT IOCHIIKYIOUH HOPUIUYHY aHAJOTIIO
3a3Havae, M0 BOHA ‘“3HAXOIUTH CBOE OOIPYHTYBaHHS y
MPUHIININ: JO3BOJICHO BCE, M0 HE 3a00pOHEHO 3aKOo-
HOM” 1 jaji BKa3zye, 10 MOTPIOHO “po3yMiTH cTaTTs 8
[{uBinbpHOTO KOZEKCY YKpaiHH K TaKy, IO BiJHOCHUTHCS
JI0 BCBOTO IIPMBATHONPABOBOTO TMOJIs, 30KpeMa cdepu
mpaui, ciM’i, KoMmepuii, BUKOPUCTAHHS NPUPOJHUX
pecypciB, OXOpOHH MOBKULIS” Ta BHU3HAYAE YMOBHU
3aCTOCYBaHHS aHAJIOTil 3akoHy: “1) HeBperyJaboBaHi
BIIHOCWHHM HajJeXaTh 10 NPUBATHHUX; 2) iCHYBaHHS
MPOTAJIMHA B JDKEpENlaX MPaBOBOTO PETYIIOBAHHS IIHX
BiTHOCWH; 3) IiCHYBaHHA HO3UTHUBHO-TPaBOBOTO
peryIIoBaHHS moaioHUX [IUBLIBHUX BIJIHOCHH;
4) moniOHicTe BigHOCWH (i, BIATIOBIIHO, HOPM AaKTiB
[IUBIJTLHOTO 3aKOHOJABCTBA), SKIi MPUMIPSIOTLCI JO
HEBPETryJIbOBaHOI CUTYallil, TOBUHHA OYTH 3MICTOBHOIO
(moniOHI nMBIABHI TpaBa W 00OB’SI3KM, MNOIIOHICTH
cy0’ekTHOTO CKiamy, 00’ekxra Tomio)” [5;C.160].

Yacturoto 1 crarri 362 I[UBUIBHOTO KOJEKCY
YkpaiHM BCTAQHOBJIEHO, IO y pasi MpoJaxy 4YacTKH y
MpaBi CHUTHHOI YaCTKOBOI BJIIACHOCTI CITIBBIACHUK Mae€
IepeBakHe IpaBO Iepea IiHmMMMH ocobamMu Ha 11
KYIIIBIIO 32 I[IHOK, OTOJIONICHOK I MPOJaxy, Ta Ha
IHIIIX pIBHUX YMOBAaX, KpIiM BHUMAJAKy NPOJAXY 3
MyOJIYHUX TOPTIB.

Yacturaoro 2 ctarti 777 1IUBUIBHOrO KOACKCY
YkpaiHu BCTaHOBJIEHO, IO HaiimMau, SIKUW HaJeKHO
BUKOHYE CBOI OOOB'S3KH 3a JIOTOBOPOM HaiiMy, y pasi
MPOJIaKy pedi, epefaHoi y HaiiM, Ma€e MepeBakKHE MPaBo
nepe]] iHmuMu 0cob6amMu Ha ii mpuaOaHHs;.

Bigrak, BKazaHi HOpMHU HaJalOTh Cy0’€KTaM IMepeBaKHE
paBo KynuTH (mpuadaTH) pid, SIKOI0 BOHH BOJIOAIIOTH
Ha 3aKOHHHMX HijcraBax (BJIACHICTb, JOTOBIp HalMy) y
TOMY pas3i, SIKIIO Taka pid OyJie MPONOHYBATHCH 10 TPOJIAXKY
B IIEPi0J TAKOTO 3aKOHHOTO BOJIOAIHHS.
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BopgHouac, wactuHoio 4 cratti 362 I{MBiIBHOTO
KOJIEKCY YKpaiHM BCTAaHOBIICHO, IO Yy pa3i MpoAaxy
YaCcTK{ Y TIpaBi CILUILHOI YaCTKOBOI BJIACHOCTI 3 TIOPYIICHHSIM
MEePEeBAKHOT'O0 TpaBa KYIIBJII CHIBBIACHUK MOXE
IpeJa SIBUTH J0 CyIY I030B PO MEPEBEACHHS Ha HHOTO
mpaB Ta 000Bs3kiB mOKynIs. OIHOYACHO TO3MBAY
3000B’s13aHUII BHECTH Ha JENO3MTHUI pPaxyHOK CyIy
TPOLIOBY CyMY, SIKy 3@ JIOTOBOPOM IIOBHHEH CIUIATHUTH
MOKyIelb. Y HacTYImHOMY a03alli 3aKOHOJaBelb BKa3ye,
10 10 TAaKUX BUMOT 3aCTOCOBYETHCS MO30BHA JaBHICTh
B OJIVH PiK.

IIpoTe, mono mepeBaxkxHOTO MpaBa Hailmada, SKUU
HAJIC)KHO BUKOHYE CBOi OOOB'SI3KH 3a JIOTOBOPOM HalMy, Y
pasi mpomaxy pedi, IMepenaHoi y HailM, 3aKOHO/JABEIb HE
BCTaHOBJIIOE CIEIIaIBHOTO CITOCO0Y CYIOBOTO 3aXHUCTY.

Biarak, 1) HasBHaA mporajivMHa y 3aKOHOJABCTBI, IO
pETyJIIo€ MPUBATHI MPaBOBITHOCUHU; 2) € HOpMA, MIO
peryitoe ToMiOHI NIHUBIIBHI TpaBa W OOOB’SI3KH MiX
moniOHUMHU Cy0’€KTaMU Ta LIO0 MOAIOHOTO 00’€KTa,
110 703BOJISIE HA MifcTaBi cTarti § LIMBiNBHOTO KOMEKCy
YkpaiHu 3aCTOCYBaTH aHAJIOTIIO 3aKOHY.

Crattss 5 T'ocmojapchKoro MpoIECyalbHOTO KOAEKCY
VYkpainu, BHU3HAYAIOYM CIOCOOH CYAOBOTO 3axHCTY,
BKa3ye, M0 y BHIAIKY, SKIIO 3aKOH ab0 JOTOBIp He
BU3HAYAIOTh €(EKTHMBHOTO CIOCO0Y 3aXHCTy MOPYIICHOTO
IpaBa 9d iHTEepecy 0coOwu, sKa 3BepHYIacs 10 CYAY, Cy.I
BIZIIOBIIHO IO BHUKJIAACHOI B IO30BI BUMOTHM TakOi OCOOH
MOXE BH3HAYUTH Yy CBOEMY pPIIICHHI TaKuil crocio
3aXUCTy, SKUH He CcymepeunTb 3akoHy. OTxe, cyn
BIJINOBITHO JI0 3asBJICHKX B TI030BI BUMOT MOKE 3aCTOCYBaTH
I 3aXHCTy II€peBa)KHOro ImpaBa HalMmaya, SKUH
HaJIe)KHO BUKOHYE CBOT 00OB'SI3KM 332 JOrOBOPOM Haiimy,
y pasi mpojaxy pedi, nepenaHoi y HaiM Takuil crociod
3axXHCTy SIK M030B IO TEPEBEACHHS Ha HHOTO IpaB Ta
000B ' SI3KiB TOKYIIIIS.

Tak camo, ynHHIME HOpMamu L{uBinBHOTO KOZEKCY
VYkpaiHH He BCTAHOBIICHHH CIICIIIbHUH CTPOK ITIO30BHOL
JTABHOCTI TSI 3BEPHEHHSI 10 CY/y 3 TI030BOM IIPO TICPEBEICHHS
Ha HaliMada TpaB i 000B's3KiB MOKYIIA 32 JOTOBOPOM
KYIIBII-TIPOAaXYy, y pa3i MOPYIICHHS HOTO MEPEBaXKHOTO
mpaBa KyMiBJi OPEHAOBAHOT'0 HUM MaiiHa.

BigmoBigHo 10 moiokeHb ctarTi 256 L{uBinmpHOTO
KOJIeKCY YKpaiHu I1030BHAa JaBHICTb — L€ CTPOK, Y
MeXax SIKOro 0coda MOXe 3BEpHYTHCS JI0 CY/Ly 3 BUMOTOIO
PO 3aXMCT CBOrO IMBIIBHOrO MmpaBa abo iHTepecy.
3aranbpHa MO30BHA  JaBHICTb BCTaHOBJIFOETHCS
TpUBAJICTIO y Tpu poku (ctarrs 257 LluBinmeHOTO
KoJekcy Ykpainu). [l okpeMux BHAIB BUMOT 3aKOHOM
MO’K€ BCTAaHOBITFOBATHUCS CIIellialibHA ITO30BHA JTaBHICTH:
CKopoYeHa abo OLTBII TpHUBaa MOPIBHSAHO 13 3arajJbHOI0
MMO30BHOIO AaBHICTIO (WacTuHA 1 ctarTti 258 IlUBiIEHOTO
KOJIeKCy YKpaiHu).

3TiIHO 3 MOJIOKEHHSAMH IYHKTY 3 YaCTHHHU 2 CTaTTi
258 IluBinbHOTO KOAEKCY YKpaiHM MO30BHA JAaBHICTH
B OJMH PIK 3aCTOCOBYETHCS, 30KpeMa, JI0 BHUMOT IPO
MepeBeICHHs] Ha CIIBBIACHWKA TpaB Ta OOOB S3KiB
MOKYIIS Yy pa3i MNOPYUICHHS IIePeBaXXHOTO IpaBa
KYIIBJIi 9aCTKH y IpaBi CIIUIBHOI YaCTKOBOI BIACHOCTI
(ctatts 362 uporo Kogekcy).

Pa3om 3 TuM, Ha BiIMiHY BiJ TIOJIOXKEHb crareid 362 Ta
777 LiuBinbHOTO KOzieKey YKpaiHH, sIKi € AUCTIO3UTHBHUMH 1
JIOTTYCKAIOTh 3aCTOCYBAaHHS aHAJOTii, HOPMHU CTAaTTi 258




[uBinsHOTO KOAEKCY VYKpaiHM € IMIepaTHBHUMH i
BCTAHOBJIOIOTh BUYEPITHUH TIEPEIliK BUIAKIB 3aCTOCYBAHHS
criemianbHOi (CKOPOYEHOi) MO30BHOI MaBHOCTI, BiATaK,
JI0 TI030BY HaiiMada Mpo MEepeBeACHHS Ha HHOTO IpaB i
000B ' SI3KiB MOKYIIIISA 32 JOTOBOPOM KYIIiBIIi-TIPOJIAXy, Y
paszi mopyumieHHsS HOTO IEepeBaXXKHOTO TIpaBa KYIiBIi
OpPEHJIOBAHOI'0 HUM MaliHa TIOBHHHA 3aCTOCOBYBATHCh
3arajbHa MO30BHA JIABHICTh Y TPHU POKH.

TakuM YUHOM, Ha TIOCTABJICHI MATAHHS JIO CIIPKCHHS
CJIiJI BiJIMOBICTH HACTYNMHUM YWHOM. [1030B HaliMaya mpo
MEPEeBEJICHHS HA HHOTO MpaB i 00OB SA3KiB MOKYIIS 3a
JIOTOBOPOM KYIIIBJII-IPOJIaXy, Y Pa3i MOPYIICHHS HOTO
MEePEBAXKHOTO MMpaBa KyMiBJi OPSHIOBAHOTO HUM MakHa
€ HAJIOKHUM Ta €()EKTUBHHUM CITOCOOOM 3aXHCTY TpaB Y
CIIpHUX TPaBOBiMHOCHHAX. KpiM TOTO, 10 CHipHHX
MIPABOBITHOCHH € MOJKJIMBHM 3aCTOCYBAHHS IIOJIOKECHB
YaCTHHHM 4YeTBepToi cTarTi 362 IIWBIIBHOIO KOJECKCY
VkpaiHu mOHO0 TepeBe/IeHHs Ha I03MBaya MpaB Ta
000B’s3KIB TOKYIIISA, 1 BOJHOYAC O BUMOT TO3UBaYa
nojoxenHs crarti 258 LluBinbHOTO KOAekcy Ykpainu
IIOJI0 CHEI[iaJbHOT MO30BHOT MABHOCTI HE MiJJIATal0Th
3aCTOCYBaHHIO.
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JOCYAEBHOE YPEI'YJIMPOBAHUE CIIOPA
KAK CAMOCTOATEJIBHASA LHEJIb
HoAroTOBKU JEJA K CYAEBHOMY
PASBUPATEJIBCTBY

bopwesckaa A.3. (BHII, Mozunesg)

B mocnegHee Bpems aKTHBHO OOHOBIISIETCSI HAIUO-
HaJIbHOE TIpOolecCyalIbHOE 3aKOHOIaTeIbcTBO. HoBanuu B
MpoIlecCyaIbHBIX KOJEKCaxX HalpaBlIeHbl HAa oOecTieueHne
00BEKTHBHOM NOTpeOHOCTH B 3(deKTUBHON CyacOHOIM
3amure. B I'paxknanckuii nmpoueccyanbHblil kojaeke Pec-
ny6nukn Benapych, KOTOpeIM perynupyercs cgepa rpa-
JKIAHCKOTO  CYJONPOM3BOJCTBA M YCTAHABIMBAIOTCS
MEXaHU3MBl U TOPSIOK 3aIlIUTHl CyOBEKTHBHBIX TpPaB U
OXpaHsIeMbIX 3aKOHOM WHTEPECOB I'pa)<[AaH U IOpUAHYE-
CKHX JIML, CO BPEMEHHU ero npuHsatus B 1999 rony usme-
HeHus1 BHOCHIHCH Oostee 60 pa3. OxkugaeMble PeBOJIOIH-
OHHBIE M3MEHEHUS B IPOLECCYaNbHOM 3aKOHOAATENbCTBE
JOJDKHBI TPaHC(OPMHPOBATH MAPAIUTMY TPaXKITAHCKOTO
mpoIiecca C €ro OpHeHTalMed Ha pPe3ylbTaTMBHOCTH U
YHHUBEPCAIHHOCTh CYAOIPOM3BOJCTBA, YTO OTPAXKAETCS B
(hopMyIHpOBKE IEJeH, 33129 ¥ NPUHIUIIOB TPAXKIAHCKOTO
CYJOIIPOU3BOJICTBA B IIEJIOM W €r0 OTAENBHBIX WHCTHUTY-
TOB, KOTOPBIMH JJOJDKHBI PYKOBOJCTBOBATHCA KaK CyI, TaK
U YY4aCTHHKH IpakJaHCKOIrO IpoLecca, U KOTOpbIE Ipe-

BAJUPYIOT HAJ JIOOBIMH JAPYTUMH COOOpaKECHUSMHU B
cyzneOHOM mporiecce. BHOCS n3MeHEHHUsI B MPOLECCYaNbHOE
3aKOHOJATENbCTBO, HY)KHO MAaKCHMAaJIbHO COXPAaHHUTH TE
MEXaHM3MBI, KOTOpBIE IIOKa3add CBOIO JEHCTBEHHOCTBH
B pEIICHWH 3ajgad CyIOIpPOHM3BOJACTBA, COBEPIICHCTBYS
OTZAENBHBIC UX AJIEMEHTEI.

CraguifHOCTh TpaXKIAHCKOTO Ipolecca, SBISSCH
OCHOBOW Cy/IeOHOI0 PaccMOTpeHHs Jena, obecreuyuBaeT
JIOCTIDKEHHE OCHOBHBIX ILieJeH CyIONpOM3BOJCTBA, €ro
KavyecTBO 1 3 dexTHBHOCTS. B 1opuanydeckoit mureparype
CTaMsAMH TPaXKJaHCKOI'O Mpolecca NPUHITO HA3bIBATh
OTIpeJIeJIEHHbIE €r0 4acTH, OOBEIMHEHHBIE COBOKYITHO-
CTBIO INPOLECCYalbHBIX JEHUCTBUHM, OCYLIECTBISIEMBIX
CYAOM M YYaCTHHKaMH TIpOIlecca, W HANpPaBJICHHBIX Ha
JOCTIDKEHHE ONrpKaiIIel mpoueccyatbHOM Hen.

Msr He OynmeMm celiyac akIeHTHPOBAaTh BHUMaHHE Ha
BOIIPOCE O KOIMYECTBE CTAIUH B TPAKAAHCKOM IIPOIIECcCE,
TaKk Kak LeJIb HAIeTo HCClefoBaHus apyras. [lostomy
OTpaHMYMMCS TOJIBKO KOHcTaranueil Qakra: JUCKycCHs
CYIIECTBYET, COBPEMEHHBIC B3IVIAABI HAa 3Ty MNpobiemMy
HCOJHO3HAYHbI, BBIACIAIOT CTAAWU TI'PaXAAHCKOI'O IIpO-
necca ¥ ctaauu (IUKJIBI) Pa3pelieHns TpaxIaHCKoro Jeda,
KOTOpBIE, B CBOIO OYepeqb COCTOAT U3 CTAIUH paccMOT-
peHust nena. MHEHHS 1O TIOBOAY KOJMYECTBA CTaguid
IPa’KAaHCKOTO MTPOIECCa TAKXKE PA3IIIUHBI.

OnHako PYKOBOACTBYSCH JIOTMKOW NBIDKEHUS TpaXk-
JIAHCKOTO Jlefla BTOPOH cTagmeil paccMOTpeHus nena B
CyZA€ NepBOH MHCTAHINH (TPAXIAHCKOTO CyJOMPOU3BOJ-
CTBa) SIBIIICTCS CTaIMs IOATOTOBKH Jena K CyAeOHOMY
pasOuparenbcTBy. HamMeHoBaHMe 3TOW CTajuu He Tpe-
TEpIesI0 U3MEHEHHUI: B ['pa)kIaHCKOM MpolecCyanbHOM
xoaexce BCCP 1964 r. (rn1. 18) u B melictBytomem I'pax-
JIAHCKOM TIpoLiecCyanbHOM Kozekce Pecryonuku benapych
(T71. 26) KOMIUIEKC TOJIHOMOYHMH CyJa U MpolieccyanbHble
JIECTBUS Ha 3TOW CTaMM HAa3BaHbl OJJUHAKOBO.

OcHOBHasl HaNpaBIEHHOCTh YKa3aHHOW CTaIuM 3aKo-
HOJaTeJIeM TaKXke He Oblla M3MEHEeHa M yKa3blBaeT Ha
TpeboBaHUE K Cyqy O COOJIOAEHHN CPOKOB OCYIIECTBIIE-
HUSI TIpOIECCYallbHBIX AEHCTBHH: «obecneueHne cBoe-
BPEMEHHOT'0 ¥ MPABWILHOTO pazpemenus aena» (cr. 135
ITIK 1964 1. u ct. 262 I'TIK 1999 1.). OHaKo B AEHCTBYIO-
et penakiu [TIK B 1. 263 «lems mpenBapuTenbHOTO
CyZeOHOTO 3acelaHKs B KaUeCTBE IIeNIeil Ha3hIBAeTCsI TAKXKe
U «IIPUMHPEHUE CTOPOH», YTO CYIIECTBEHHO U PEBOJIIO-
IIHOHHO OTJIMYaeT ACHCTBYIOIIEE MpPOIEecCyaabHOE 3aKo-
HogarenbeTBo oT I'TIK 1964 1.

[pensapurensHoe cyneOHOE 3acefaHue SIBISCTCS IPO-
neccyanbHON (POpPMOIT MOATOTOBKH Jienia K cyaeOHOMY pas-
OupatesnbCTBY, CIEIOBATENILHO, €CTh BCE OCHOBAHMS T'OBO-
PHTB O TOM, YTO JI0CyAeOHOE TPUMHUPEHNE CTOPOH SIBIISIETCS
LIETBI0 ATOM CTaJIM IPAXKIAAHCKOTO CYIOTIPON3BOJICTBRA.

Ha neoOxoaumocTh NPpUHATHS CYJJOM Mep J0CyIeOHOTO
YpEeryJupoBaHusl CIOPOB yKasbiBaeTcsi Takke B Ilocra-
HosneHnn [lnenyma BepxoBHoro Cyma PecnyGmmkn
Bbenapych ot 25 utons 2009 r. Ne 4 «O moarotoBke rpax-
JAHCKUX el K Cy1eOHOMY pa30upaTenbCcTBy». B wacTHO-
CTH, YKa3bIBaACTCA, YTO CyJaMHU «HE BCErja MpUHUMAIOTCA
MEpPBI K IMMPUMUPEHUIO CTOPOH, HE YYUTBIBACTCA, YTO B
TIPEABAPUTENILHOM CY/A€OHOM 3acelaHHHM MOXET OBITh
3aKJIIOYEHO M YTBEPXKICHO MHUpOBOE coriamenue» [1].
Taxas nozunus Bepxosroro Cyna Peciyonukn Benapychb
yKa3bIBaeT Ha CIEIYIOINe OOCTOSTENIbCTBA: BO-TIEPBBIX,
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Ha pacIIMpPEHUE MPEAEIOB ACHCTBUS MPUHIUIA TUCTIO3H-
TUBHOCTH Ha JAHHOM CTaJuM TPaXJAaHCKOTO IIpOIlecca,
YTO TPOSBIAETCA «3HAYUTEIHHON POJIM BOJCHU3BSBICHUS
3aMHTEPECOBAHHBIX JIMI», B BO3MOXXHOCTH CTOPOH IIPaK-
THYECKH B JIFOO0H MOMEHT OJHOCTOPOHHHUM JIHOO COTJia-
COBaHHBIM COBMECTHBIM  BOJICU3BSBICHHEM CO3JaTh
NIPEATIOCHIIKY JUIS aHHYJIMPOBAaHUS CYJIeOHOTO aKTa Ju0o
JUKBUIAUMU ero nedctBus [2, ¢. 97-99]. Bo-BTOpbIX,
Ha 00s3aTeNBHOCTh TNPOLECCyalbHBIX JACHCTBUI Cyxa,
HanpaBJeHHBIX HA MPUMHPEHUE CTOPOH Ha CTaJAUU MOJ-
TOTOBKH JieJia K CyAeOHOMY pa3OupaTenbcTBy. B-TpeTbux,
Ha BO3MOXXHOCTH INPHMEHITH CyJaMH HPUMUpPEHHE BO
BCEX MPOIECCYANbHBIX (hopMax.

CrnemyeT OTMETHTh HEIOCTATOYHOE YPETYIHPOBAHHUE
3amaun npumupeHus B nedctBytomem [TIK. Ananus
HopM miaBel 26 I'TIK mo3Bomser cmemaTs BBEIBOI O TOM,
YTO B 3aKOHE 3aKPEIUICHO TOJIBKO OJHO ACHCTBUE CYIbH —
NPUHATHE MEP K NMPUMHPEHUIO CTOPOH, B TOM HUHCIIE C
yuacTueM Menuatopa (MenuartopoB) (m. 6 4.l ct. 261
I'TIK 1999 r.), T.€. CKJIOHEHHE CTOPOH K MHUPY IIyTeM B3a-
UMHBIX yCTYNnok. Ho mpuMupeHHe CTOpPOH BKIIOYAET
TaKKe M Jpyrue nporeccyanbHble AeHCTBHS, B T.4. OTKa3
OT HCKa W Ipu3HaHue ucka. Kak ykaspiBaeTcs B BbIILICHA-
3BaHHOM IlocranoBnenun Ilnenyma BepxoBnoro Cyna
Peciyommkn benmapyce B mpenBapUTENbHOM CyneOHOM
3aceZlaHNN HMCTEI] MOXKET OTKa3aThCsl OT MCKA, a OTBETUHK
3aABUTh O NMPU3HAHWU HMCKA, OJHAKO BONPOC NPHHITHA
MIPU3HAHMUS MCKa OTBETYNKOM B 3TOM CIIydae BO3MOXKCH
TOJIBKO TIPH CyIeOHOM pazompatenberse aena (ct. 285 ITIK).

[lo HamieMy MHEHHIO, BO3MOXKHOCThH IIPEKpAICHUS
cropa Ha CTaJMHu IOATOTOBKH Jiefia K cyleOHOMY pa3ou-
paTenbCTBY HE JODKHA OIPAaHHYUBATHCS TOJNBKO BO3MOJXK-
HOCTBIO YpEeTryIHpOBaHHUS CIOpa IyTeM 3aKJIIOYCHUS
MHUPOBOT'O COTJIAINCHUS JHO0 HPUMEHEHUS MeIHaliu
(m. 3 cr. 262 TTIK 1999 r.). Cyn nomkeH U UMEeT BO3-
MOXHOCTb COJCHCTBOBATh PAa3pEIICHUIO CIOpa IIyTeM
UCTIOJB30BaHMS Pa3JIMIHBIX MEXaHH3MOB aJIbTEPHATHBHOTO
€ro yperyimpoBaHus. Pa3spelieHne npaBoBOro KOH(IMKTA
Ha JaHHOHM CTaaWMM MO3BOJISIET peajbHO H30eXaThb IIH-
TEJILHOTO cyne0HOTO pa3dupaTenseTBa, OBICTPO, OTHOCH-
TeJILHO 0€300JIe3HEHHO, C MHUHUMAIBGHBIMH 3aTpaTaMy
YPEryJIHpoBaTh CIOp, CHU3UTh Harpy3Ky Ha CyI, OCBOOOIUB
€ro OT pacCMOTPEHHMSI Jies1a C COOJIOZICHNEM BCEX DIIEMEHTOB
npoueccyanbHoi Gopmbl. [IpuyéM nesarensHOCTh cyna He
JIOJDKHA OTPAaHUYUBATHCA TOJBKO ONPOCOM CTOPOH IO
MIOBOAY 3aKJIIOYEHUS MHPOBOTO COTJAIICHHUS, OTKa3a OT
WCKa WJIM NPHU3HAHMS HCKa, Nepefadyr JeJa Ha PacCcMOT-
pEeHHE TPEeTEeHCcKOro cyna WM OOpalleHHus: K MEIuaTopy.
Cynpsi TOJDKEH 3aHUMAaTh aKTHBHYIO TO3UIMIO B MPUMHU-
peHuH cTOopoH. Mozenn TakodW MAEATENHHOCTH Cyna
YCIIEIIHO TPUMEHSIOTCSI B MHPOBOM TPakTHKE, B TOM
Yucie B ASSITEIbHOCTH SKOHOMUUYECKHUX CyloB PecryOnmkn
Benapyce. B Hayke rpaxkJaHCKOro Ipolecca Takas Jaes-
TENbHOCTh  MONyYHJa Ha3BaHHWE  «IIOCPEIHUYECTBA,
MHKOPIIOPUPOBAHHOTO B CyNeOHBIN Tiporiecce» [3, c. 164].

Takum o0pa3zom, MOJATOTOBKA Jena K CyneOHOMY pas-
OMpaTeNBCTBY — 3TO CAMOCTOSITENIBHAS YacTh ITPOU3BOJICTBA
B CyZe NMEepBOM MHCTAHIINH, COCTOSINAS U3 COBOKYIHOCTH
TIpOLIECCYalIbHBIX JISHCTBUH Cy/la M YYaCTHUKOB ITpoliecca,
HarpaBJIeHHBIX Ha JI0cy/Ie0HOe yperyJlInpoBaHue cropa, a
B Cllydyae HEBO3MOXKHOCTH TaKOBOIO — Ha oOecrieueHue
CBOEBPEMEHHOT'0 M TPaBHIIBHOTO pa3pelIeHus Aea.
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ITPABOBBIE KATEI'OPUH «3ABOTJIMBOCTb»
N «OCMOTPUTEJBHOCTb»
ITPU OINPEAEJIEHUU BUHBI
IOPUIMYECKOI'O JIMITA

Bepouukaa H.K. (bUII)

Bompoc 00 0TBETCTBEHHOCTH JIHII, OCYIIECTBIISFOLINX
HIPEINPUHIMATENBCKYIO AEATENIBHOCTh OTHECEH HAayKOW
rpaXkJaHCKOTO TpaBa K OJHOMY H3 CIHOPHBIX, M HE
MMEIOIINX OJTHO3HAYHOT'O JIOKTPUHAIBLHOTO 000CHOBAHUSI.
B Hay4HOH suTEpaType MOXHO BCTPETUTh TOUKY 3PEHUS
TIO/ITBEPIKAAIOLIYIO, YTO OTBETCTBEHHOCTh 0€3 BUHBI HOCUT
CTUMYJIMpYIOIllee 3HaY€HHe, IIPH 3TOM IOJ0OHbBIE YTBEp-
MKJICHHS HE BCET1a MOYKHO CUMTATh ONPaBIaHHBIMHU.

AKTyaJTbHOCTh MCCIIEYyEeMOI'0 BOIpOCa HampsIMyIo
CBs3aHA C OIpEeJENIeHHEM IIPABOBOM KAaTErOPHU BUHBI
JMIA, OCYLIECTBISIOMIETO NPEANPUHUMATENLCKYIO Jes-
TenbHOCTh. CyOBEKTUBHBIHM NMPH3HAK O€3/1EHCTBHS CTOPOHB,
HapyIIMBIIEH 00s3aTeNbCTBO, TIOKa3al €ro mpsmoe
OTO>KJECTBICHUE C UCCIEAYEMBIMI HAMH MOHATUAMM. [1.2
4.1¢1.372 I'pakganckoro koxekca Pecrryomuku bemapych
(manee mo texcty — I'K) [1] BuHY XapakTepusyer uepes
MPUHATHE Mep UL HaJJIeXKalllero HCIOJIHEHUs o00s3a-
TENbCTBA TPU TOH CTEMEeHHM 3a00TIIMBOCTH M OCMOTPH-
TENbHOCTH, Kakas OT Hero TpeboBanack MO XapakTepy
obs3arenscTBa. «BHHA B IpakgaHCKOM IIpaBe paccMat-
pHuBaeTcs He Kak CyOBEKTHBHOE, NCHXHYECKOE OTHOIIE-
HHUE JHIA K CBOEMY IOBEACHUIO, a KaK HENPUHATHE UM
00BEKTUBHO BO3MOXKHBIX MEp 10 YCTPAaHEHHIO MM HEJ0-
IMYHIEHUIO OTPULIATENBHBIX PE3YJIbTaTOB CBOUX ACHUCTBHH,
JIMKTYEMBIX OOCTOSITEJILCTBAMH KOHKPETHOW CHTyauui»
[2, ¢.7]. Tlo yrBepxnenuto H.M. KopuryHoBa Ttaxoii
IUBIJINCTUYECKHH MOAXOJ K BUHE HE COOTBETCTBYET HE
TOJIBKO TOJIOKEHHUAM OOIIeH Teopuu mpaBa, HO M yUUTHI-
BaeT KOHBEPIEHIMIO YaCTHOI'O M IyOJMYHOrO IpaBa, X
B3aMMOCBSI3H M B3aMMOTIPOHUKHOBEHUs [3, ¢.222-224].

Bomnpoc o npaBoBoii ipupo/ie MOHATUHN «3a00TIUBOCTH
U «OCMOTPHUTEILHOCTIY apryMEHTHPOBAH HEOOXOANMOCTBIO
MX HaydyHOro obocHOBaHMs. CyIIHOCTHOE NMOHMMAaHHE JJaH-
HBIX KaTE€ropuil XapaKkTepu3yeT MX Kak JEHCTBHsS, KOTOpbIE
COBEpIIAET Pa3yMHBIA M JOOPOCOBECTHBIN YYAaCTHHK Ipak-
JlaHcKoro obopoTa. B smTeparype moHsTHE BUHBI 3a4acTylO
OTOXJECTBILIIOT C MOHATUEM pUcKa. [ HayKu IpaxkaaH-
CKOTO IpaBa pacCMaTPUBAaEMbleé UHCTUTYTHI MO-TIPEXKHEMY
SBIIIOTCS  TIOJIEMH3HUPYEMBIMH, TPEOYIOIIMMH HX TOJIKOBA-
Hus. Hanmmuve npeanpruHIMaTenbCKoTo PUCKa B TPaKJaHCKHIX




MPaBOOTHOIIECHUAX HEM30€XHO, B CHIIy 4YEro, BOIPOCHI
MpeIesioB MPAaBONPUMEHEHHS, a Takke AuddepeHnnanun
Ha JIOIYCTUMBIH M HEJOMYCTUMBIN PHCK MPEATIONaraeT ux
OLICHKY.

3acoyXWBaeT BHHMAaHHA MpoOJeMa  TOJIKOBAaHUS
uccienyeMblx NoHsaTui, npennpusaras J[.H. JleBunoil.
Ona yTBep>KAaeT, YTO «IPH TOJIKOBAHWU OLIEHOYHBIX IMO-
HATUH TPaBONPUMEHUTENb, 001anas BO3MOXKHOCTBIO
KOHKPETHU3allUU OLICHOYHBIX MMOHATHH, HE MOXKET PYKOBO-
JICTBOBAaTbCS COOCTBEHHBIM MpEJACTaBICHUEM 00 uX
cozepkannd. HeoO0XoauMo y4HTHIBAaTb OOBEKTHBHBIE
CBOMCTBA SIBJICHMH M TIPEJMETOB, KOTOPHIE MOTYT OBITh
TIO3HaHBI M TIPOBEPEHBI MOCPEACTBOM OIIBITA, JKCIIEPH-
MeHTa # T.1.» [4, ¢.12-13]. lymaercs, 9TO ycTaHOBIICHHE
MOJOOHBIX CTaHIAPTOB, OOJETYHUT MPABOIPHMCEHEHHE WU
TIO3BOJIMT CIIEIOBATh YETKO YCTAHOBJICHHBIM (3aKpEIIEH-
HBIM) TIpaBUiIaM NoBeAeHuA. Ho kakue craHIapTsl MOTYT
OTNIPEAEINTh 3a00TIMBOCTP M OCMOTPHUTEIBHOCTh IPHU
BBISIBJICHHH B OyAyIllleM BOIIPOCa pa3yMHOTO NpeANpUHH-
MaTeJIbCKOTO pUCKa?

I'K, onpenensisi BUHy 4yepe3 NpHHSTHE Mep, (haKTHIECKU
00s13bIBaCT CTOPOHY COBEpILATh aKTHBHBIC JECHUCTBHS,
MOATBEPXKIAIOIIHE €€ 3a00TIMBOCT M OCMOTPUTEIBHOCTh
10 OTHOIICHHIO K HCTIONHSIEMOMY 00s3aTenbeTBy. [10oHS-
THUHHO-KaTErOpUaIbHBIH anmapar FOpHINYECKOH HayKH,
He Tpeanarasi COOTBETCTBYIOUIETO JOKTPHHAIBHOTO
OTIpEZICTICHUsI OTCHUIAET HAac K TOJKOBAHHUIO JIAHHBIX
MOHATHH, 3aKpPEemIEHHBIX B PYCCKOM s3bIKe. Tak, IIo
ompenenenuto C.M. Oxerosa, 3a00TIUBOCTH — 3TO TPO-
ABJICHUEC BHUMATCIIBHOCTH, CTAPATCIIbHOCTU CO CTOPOHBI
XO35MHA M €ro OTHOLIeHHUE K Jieny. OCMOTPUTENBHOCTD —
9TO KpaWHsisi OCTOPOIKHOCTh U 00yMaHHOCTb B JICUCTBHSIX.
Takum 00pa3oM, NpUMEHEHHE JTUHIBUCTHUECKUX MOAXO-
J0B K ONPCACIICHHUIO MPAaBOBLIX MOHITHI npeamnojaract
HEM30EXKHYI0 BO3MOXXHOCTh M HEOOXOIUMYIO TMOTpEO-
HOCTH B OyIyIIeM JI0Ka3aTh, YTO JODKHUK COBEPIIHI T
camble NIEHCTBUS, KOTOpBIE JOKa3bBalOT (akT ((hakTsl)
MIOCJIC/IOBATENILHOTO M JJOOPOCOBECTHOTO  TIOBEJICHHS,
HarpaBJIeHHOTO Ha JOCTIDKCHHE LEeNH Kak pe3ysbTrara
HaJUIE)KaIero NCTIOTHEHUS 00513aTeNbCTRa.

B Hay4HOI1 suTepaType HaMM BCTpEUeHa MO3MILMS psia
IUBHJIMCTOB, O6OCHOBBIBaIOHlI/IX BBIBOJ O TOM, 4YTO
3a00TJIMBOCTh M OCMOTPHUTEIBHOCTh 0a3uMpyroTcsi Ha
MIPUHIIAIIE TOOPOCOBECTHOCTH M Pa3yMHOCTH. Jlisi cpas-
HUTCJIIBHOT'O IIPABOBEACHUSA NPUBOIAATCA HOPMBI }IeﬁCT-
Bytomiero ['epmanckoro I'paknaHckoro Yno)keHus, CUu-
TAIOIIETOCs] ATAJIOHOM HOPMAaTHUBHOTO aKTa. Tak, HeMell-
KM€ LMBWIMCTBI K MPU3HAKaM 3a00TIMBOCTH OTHOCAT
npodecCHOHANIBHYI0 M TPYJOBYIO AEATEIHHOCTh JIMIA,
€ro CrielyanbHble 3HaHMS, HABBIKH, ITOTOMY TpeOyemas
OT CyOBeKTa 3a00TIIMBOCTH BBICTYIAET <«IIPABOBBIM 3Tajlo-
HOM, KOTOPBIM COMNOCTABISIETCS C PeajbHbIM IOBEICHUEM
YUaCTHUKA TPaXIAHCKUX TMPaBOOTHOIIEHHH» [5, ¢.98].
Takum o0Opa3oM HeMelKas JOrMaTHKa M 3aKOHOJATEeIbCTBO
JIeNAloT YHOp HE HA MPHUHITHE, THO0 HE NMPHUHSTHE MEp K
HaJUIeKallleMy HCHOJHEHHIO 00513aTeNIbCTBa, YTO MPUHATO
0eJopyccKOl IIMBUIIMCTUKOM, a Ha HECOOTBETCTBUE MPH-
HATOMY CTaHAApTy T[OBEJCHUS, pa3jindyaeMoMy st
OT/AEJBHBIX KAaTErOpuil CyObeKTOB U Cep NesTENbHOCTH,
4yTO akTUBHO nojaepxusaercs JI.H. JleBunoil.

O0600mast M3I0KEHHOE, OTMETHM, YTO HayKa Ipax-
JTAaHCKOTO TpaBa BblpaboTasa OOLIHOCTH KpUTEPHEB

Pa3yMHOCTH 1 OCMOTPUTEIIBHOCTH YYACTHUKOB JIOTOBOPHBIX
o0s3arenbcTB. Cpenu HHUX CIELYeT BBIOEIHUTH: MPEABH-
JVMOCTb TIOCJIEAICTBHH CBOETO MOBEICHUS Kak 100poco-
BECTHOTO yJYacTHWKA T'PaKIAHCKOTO IPaBOOTHOIICHUS,
cOOIIOICHNE TIPaB M 3aKOHHBIX HHTEPECOB BCEX yIACTHH-
KOB YaCTHO-TIPABOBBIX OTHOILICHHH, a TAKXKe Ha/JIEkKaIlee
UCIIOJTHEHUE NPUHATOro Ha cebsi obOs3aTenbcTBa. Takum
0o0pa3oM, cuuTaeM BIIOJIHE OIPaBAAaHHBIM CyeicKoe
YCMOTpPEHHE B OIpEAETCHUH 3a00TIMBOCTH M OCMOTPH-
TENBHOCTH J00OPOCOBECTHBIX YYaCTHHKOB T'PaKIaHCKHX
IIPAaBOOTHOUIEHUH, U KaK CJIEICTBUE, OTCYTCTBHE E€IUHOTO
MOJX0/a K OINPEAETICHUIO0 MAHHBIX IOHATHH, KOTOpHIE
HOCSIT OLIEHOYHBIN XapakTep.
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IMPABOBAS PETTAMEHTAIIUA 3AIIATHI
KNJINIIHBIX ITPAB 1 3AKOHHBIX
UHTEPECOB I'PAJKJIAH U OPTAHU3ALIUI

TI'opoauesa C.B. (BHII)

Temarnka 3aIIUTH IPaB ¥ 3aKOHHBIX HHTEPECOB Ipa-
JKJTaH W OpraHu3anuil B 001aCTH KUINIIHBIX OTHOIICHHH
TPAJUIIMOHHO SBIISIETCS HEOOXOAMMBIM 3JIEMEHTOM 3aKO-
HOIATENBPHOTO  peryiaupoBaHus. Vcropus  pa3BUTHA
KOAU(HAITUPOBAHHBIX JKIIHITHBIX 3aKOHOB IMOKa3aJia, u4To
MIPaBOBBIC HOPMEI O 3aIUTE, OXpaHE, OTCTAUBAHUU IIPaB
3aKOHHBIX HHTEPCCOB Cy6’BeKTOB KWINIIHBIX TPaBOOT-
HONIEHUH YacTo BUIAOU3MECHIIUCH.

B OcnoBax >xummiHoro 3akoHoxarensctsa Coroza CCP
1 coro3HbIX pecryomik 1981 roza [5, crateu 154 — 156] u
Kumumaom konexce bemapycu 1983 rona [2, ctateu 181 —
183] 3akpemnsuiack 3amada yKpeIJICHHS 3aKOHHOCTH B
00acTn KUIMIIHBIX MPAaBOOTHOIIEHHUH, a TaKXkKe CyIIecT-
BoBaJM paszzien 5 «OTBETCTBEHHOCTh 3a HapylICHHE
KHMJIMIITHOTO 3aKOHOJATEeNILCTBa» W paszxen 6 «Paspemnie-
HHE >KWIUIIHBIX cnopoB». Brocneactsun B JKnnnimHom
konekce Pecnyonuku Benapyce 1999 rona [3, crates 4]
OJTHOM M3 3ajay KWIMIIHOTO 33aKOHOJATEJbCTBA CTalla
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MPaBOBasl 3aIlNTA KWIUIIHBIX U CBA3aHHBIX C HUMH IpaB
U WHTEPECOB CyOBEKTOB JKMJIMIIHBIX MPAaBOOTHOIICHHH.
HckmoueHsl HOPMBI 00 YKPEIUICHMM 3aKOHHOCTH B
00acTy KWINIIHBIX OTHOIIEHUH M O TOPSAAKE pasperie-
HUSI KHJIHIIHBIX CIIOPOB.

B neiictByromem JKunmnmuoMm Koziekce PecmyOmuku
Benapyces 2012 rona (nanee — XXK) BriepBbie 3akperieHbl
MPUHIUINBI KUIUIIHOTO 3aKOHOAATENIbCTBA, CPEAU KOTO-
PBIX Ha3BaHa CyAeOHas 3aIllMTa >KMIUIIHBIX MpaB Ipax-
JlaH opranuszauuii [4, abzan 7 mynkra 4 crareu 3]. [pen-
CTaBJsIeTCST OOOCHOBAaHHBIM IEPEXO0Jl TEMAaTHKH 3allHUThI
KWINIIHBIX IIPaB U3 KaTeropuu 3aJad B KaTErOpHUI0
MIPUHITUIIOB (OCHOB, IEPBOOCHOB) JKIJIAITHOTO 3aKOHO A~
TEJILCTBA, MOCKOJIBKY 3Ta TEMAaTHKa OTHOCHUTCS KO BCEM
MPaBOBBIM HMHCTUTYTaM >KWJIHIIHOTO IpaBa 0e3 MCKIIoYe-
HUS, @ KPOME TOTO, HMEIOTCSI YCTAaHOBJICHHBIX 3aKOHOJa-
TEJILCTBOM MEXAHU3MbI PETN3ANNU MPUHINIA 3allUThI
Ha MPaKTHKE.

Heckonbko CHOpHBIM SIBJISETCS yKa3aHHE B KauecTBE
MPUHIUIIA 3aIUThI JUIIb CYJeOHOTO MOPSIKa, HOCKOIbKY
B nyHkre | crateu 27 JKK mpeaycMoTpeHo, 4TO 3ammura
IIPaB U 3aKOHHBIX MHTEPECOB I'Pa)aH M OpraHU3aIui B
00NacT JSKWIUIIHBIX OTHOILEHUI OCYIIECTBISIETCS B
CcynecOHOM, aJMHUHHCTPAaTHBHOM WM WHOM HOpSAIKE, HE
MIPOTHUBOPEYAIIEM 3aKOHOJATENbCTBY. [lo Hamemy MHe-
HHUIO, K MHOMY TIOPSIIKY 3alMTHl B SKHJIMIIHOHN cdepe
MOXXHO OTHECTH: MeauaTuBHBINH (3akoH PecmyOmmku
Benapycs ot 12.07.2013 (pexn. ot 18.12.2019) «O menna-
mumn»); obmectBeHHB (cTaths 94 XK, IlpmmepHoe
NoJoKeHHe 00 00IIEeCTBEHHO KOMUCCHUY O KHUJIMIIHBIM
BOIIpOCaM, YTBepXkKJIeHHOe rnocTaHoBieHrneM CoBera Mu-
HuctpoB Pecnybmuku benapycs ot 30.03.2000 Ne 429),
HoTtapuaibHbli (Yka3 [Ipesunenrta Pecnyoinku Benapych
ot 11.08.2012 (pex. ot 27.04.2016) Ne 366 «O HexoTo-
PBIX BOIIPOCaxX HOTapHalbHOM NEATEIBHOCTH»), NMPETEH-
3UOHHEIA (moctaHoBieHne CoBeta MunmcTpoB Pecmy6-
muku benapyce ot 18.09.2019 Ne 628 «O co3manuu pec-
IyOJIMKaHCKOW CHCTEMBI MOHMTOPHHTA NpUEMA U MCHOJ-
HEHUSl TPETEeH3WH TpaXkJaH Ha KadeCTBO  HKHMIIHIIHO-
KOMMYHAIIBHBIX ycIIyr», 3akoH Pecrybmmkn benapycs ot
18.07.2011 (pen. ot 17.07.2020) «O6 oOpamieHusIX Tpax-
JIaH ¥ FOPUIUIECKHUX JIUID).

OOparaer Ha ce0si BHUMaHHE TOT (aKT, YTO CTAThs
27 XK o 3amure npaB ¥ 3aKOHHBIX HHTEPECOB IPaXkJIaH U
opraHu3anuii B 00JaCTH KWIUIIHBIX OTHONIEHUH M CTa-
T 28 XKK 0 Bo3MelieHun Bpena HaxXoIATCS B TJIaBe S,
Kotopast umenyercs «[IpaBa u 0Os3aHHOCTH TpakAaH U
OpraHu3alii B O0JIACTH XUIUIIHBIX OTHOMEHUH. OcHO-
BaHMS /TSI BOSHUKHOBEHHS IpaBa BIAJCHUS W IOJIb30Ba-
HUSI SKWIBIMH TIOMELICHUSIMM». B Ha3BaHWUM TJaBbl HE
COJICP)KUTCSl YIIOMHUHAHHUA O TaKOM OCHOBOIIOJIArarolieM
MPUHIOUIE >KWINAIIHOTO 3aKOHOAATENbCTBA, KaK 3alluTa
IIPaB M 3aKOHHBIX MHTEPECOB CYOBEKTOB JKWIHIIHBIX Tpa-
BooTHomeHni. [Ipemmaraercst ciemyromas (GpopMyIHpOBKa
riaBsl 5 «[IpaBa 1 00513aHHOCTH T'paX1aH U OPTaHU3AIUH
B 00JIACTH >KWJIMIIHBIX OTHOIICHWH: OCHOBaHMSA BO3HHK-
HOBEHUS U 3aIIUTaY.

Ananuz KK nokazasn, 4To UMEIOTCS HEKOTOpbIE MpO-
THUBOPEUHMSI MEXTY (OPMYITMPOBKaMH YKa3aHHOTO KojieKca
n I'TIK. Tak, cornacuo nyHkTy 2 ctateu 27 XK rpaxnane
W OpraHu3alMy BIpaBe 0OpaTUTHCS B CYJI, €CIIHM CUHUTAIOT,
4ro JelicTBusAMHU (Oe3nelicTBHEM) TPpaXKAaH, JOJDKHOCTHBIX
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T ¥ (WJIM) OpraHM3alii yIeMIICHBI NX MpaBa U 3aKOHHbIC
MHTEPEChl B OOJIACTH KWJIMIIHBIX OTHOMEeHWH. Ha Ham
B3IJIS/L, KOHCTPYKIUS 3TOH HOPMBI NIEPECEKACTCS C TAKUM
BUJIOM TPaXKJAHCKOTO CYJOIPOU3BOJICTBA, KAaK IIPOU3BOJ-
CTBO MO JEJaM, BO3HUKAIOINM W3 aIMHHHCTPAaTHBHO-
npaBoBeIx otHomeHui [, pasmen VII I'TIK]. UmenHo B
paMKax JTOTO CYAOIPOM3BOJACTBA pacCMaTpUBAIOTCA
»KaJloObl Ha neiicTBus (Oe3neiicTBIE) HOJKHOCTHBIX JIHIL
W OpraHu3aluii, yIIEMIISIOIUX IIpaBa IpaxJIaH.

Takum obpazom, B myHkTe 2 cratbu 27 JKK ncmoins-
3yeTcs MOHSTHE, UMEIOIEe COBEPIIEHHO KOHKPETHYIO
CMBICIIOBYIO Harpy3Kky B JIDyrO# OTpaciM IpaBa — Ipax-
JaHcKoM mporiecce. OHAKO MPHMEHHUTENBHO K SKMIHIITHOM
cdepe Takoe MOHIATHE CyXKaeT MPOLECCyaTbHOE MPaBO Ha
3alIUTY B Cy[E, NMOCKOJIBKY W3 BBIIICYKa3aHHOW HOPMBI
HE cIelyeT BO3MOXKHOCTh OOpaIleHHWs B CyA B paMKax
IPYTAX BHUIOB CYIOIPOM3BOJICTB (MCKOBOI'O, 0CO0OOTO,
MPUKA3HOTO), YTO HENb3S NpH3HATh NpaBWIbHBIM. [Ipen-
CTaBJISIETCs], YTO MpaBoBas HopMa (IMyHKT 2 ctatbu 27 XKK)
TpeOyeT KOPPEKTUPOBKHU ISl 3aKPETUICHHs] YHHBEPCAIBHOTO
IIpaBa TpaxIaH U OpraHU3alUil B OOJIACTH SKUJIMITHBIX
OTHOIIEHUH Ha oOpalieHue B Cy/ 32 3al[UTOH CBOMX IpaB
1 3aKOHHBIX UHTEPECOB.
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INPUMEHEHHWE ATEHTCKOI'O JOI'OBOPA
B PECIIYBJIMKE BEJIAPYCb

T'punuyx M.I1. (BUII)

IIpobnema nmaHHOTO BOMpPOCAa HOCHUT AKTyaJbHBII
XapakTep, Tak KaK areHTCKUIl IOTOBOP HE YPETyJIHpPOBaH
3akoHOHaTe’abcTBOM Pecny6nukn bemapych, omHako He
3alpenieH K NPUMEHEHUI0 BO BHYTPHUTOCYIApCTBECHHBIX
OTHOIICHHUAX CYOBEKTOB.

OTCyTCTBHE 3aKpCEIUICHHBIX HOPM OTHOCHUTEIBHO
areHTCKOTO JOTOBOpa 3aTPyOHSAET €ro INpUMEHEHHUE
pesuneHtamu Pecnybnukm bemapyce u paspemeHue
CIIOPOB MEXAY HHMH, a TaKK€ BBI3BIBACT 3aTPYIHCHU
y ropuandeckux U ¢mndecknx aur Pecryommku bemapycs
MIPH 3aKII0YCHIH BHEIIHEAKOHOMHYECKOTO JOTOBOPA.

ATEHTCKHUH JOTOBOP — Tpa)KAaHCKO-TIPABOBOM JOTO-
BOp, M0 KOTOPOMY OJIHA CTOpPOHA (areHT) o0s3yeTcs 3a
BO3HArpaXJeHUE COBEPIIATH IO MOPYYCHHIO APYTOH
CTOPOHBI (MIPUHIUIIANIA) IOPUANYECKUE U WHBIC JNEeHCT-
BUSl OT CBOETO MMEHHM, HO 3a CUET NMPUHIHUIANA JTU00 OT
MMEHHM M 3a cyeT npuHuunana [1].

Cdepa mpuMeHEHHs TaHHOTO JIOTOBOpa — TOProBasd,
KOMMepuecKas IeSITebHOCTb. He HCKIIIOUeHOo 3aKiIodueHre




areHTCKOTO JIOTOBOpPA M BHE CQEpPHl MpeIIpHHUMATEIb-
CKOM 1€ATEIbHOCTH.

ATEHTCKUH JOTOBOP, C OJHOW CTOPOHBI, COUYETAET
MPU3HAKA JOTOBOPOB MOPYUCHHUS U KOMHCCHH, a C APY-
o — OJIM3KO MO3UIUSAM aHTIO-aMEPHUKAHCKOTO TIpaBa.
ITo areHTCKOMY IOTOBOpPY areHT 0O0s3yeTcs 3a BO3Ha-
rpakIeHUEe COBEpIIaTh 10 MOPYYECHHIO NPUHIMIAIA
IOPUJIMYECKHUE U MHBIC JEUCTBUS OT CBOErO MMEHH, HO
3a cYeT MPUHIMNIAIa MO0 OT UMEHH U 32 CUET MPHHIH-
nana, T.e. areHT, MOXeT JeHCTBOBaTh U KaK KOMHCCHO-
Hep, ¥ KaK TOBEPEHHBIMH.

[TomuMO 3TOTO, areHT BIIPaBe COBEPLIATH B IMOJb3Y
npuHIUIana (GakTHIecKkue ACHCTBUS (HampuMep, Map-
KETHHT TOBapoOB, OXpaHy OOBEKTOB MHTEINICKTYyaJIbHON
COOCTBEHHOCTH NPHWHIIMIIANA W HHOE), a HE TOJBKO
CHCNIKM KaK KOMHCCHOHEpP W IOpUIMYECKHE ICHCTBUA
KaK ITOBEPEHHBIN.

OpmnHako OOJNBIIOE CXOJCTBO ar€HTCKOTO TOTOBOpA C
JIOTOBOPaMHU TOPYYEHHS M KOMHCCHU HE I03BOJIWIO
3akoHomaTeno Pecnmy6nuku benapych mnouMeHOBaTh
are’HTckuil porosop B I'pakmaHckoMm Kkoxaekce Pecrmy6-
JIUKH EenapyCL, TaK KakK OH HE YBUACJ MNpPUHOUIIUAIIb-
HBIX OTJMYHMA MEXIy OSTHUMHU JaoroBopamu [2]. Tem
HE MEHee, TaKOW IOTOBOP MOXET CYIIECTBOBATH KakK
OTIETHHO B3ATHIN BUJ JOTOBOPA.

B kadecTBe METOAMYECKNX pEKOMEHIAIMH MpH
COCTaBJIICHHH areHTCKHX IOTOBOPOB MEXIy Oelopyc-
CKHUMH CyOBEKTaMH MOTYT MPUMEHITHCS aKTHl MEXKIY-
HapoJHOro ToproBoro mpasa [2]. Takxke B kadecTBe
pPEKOMEHIANNU TIPU CO3JIaHMHM areHTCKOTO JIOroBOpa B
Pecny6nuke Benapyce MoxHO mnpuMeHuTh ['paxnan-
ckuil konexkc Poccuiickoil ®Penepanuu, couepxKaliuil
COOTBETCTBYIOIIYIO IJIaBYy.

['naBHast CIOKHOCTH IPH 3aKJIIOYEHUU HETOMMEHO-
BaHHBIX JJOTOBOPOB — HESICHOCTH JIMOO OTCYTCTBHE IIpa-
BOBOTO peryiupoBaHus. CTOPOHBI HE 3HAIOT, KaKyl0 HOPMY
npaBa cJeAyeT MPUMEHSTh U, KaK CIIE/ICTBUC, HETPaBUIHLHO
tdopmynupyror ycmoBusi noroBopa. Otcioga  ciemyer
OCHOBHOH PHCK — HEOIPEICIICHHOCTh IPABOBEIX, CyAeO-
HBIX, HAJIOTOBBIX, (UHAHCOBBIX TOCICACTBUI €ro
UCTIOJTHEHUSI.

TpeboBanus Ykasa [Ipesunenta Pecrybnuku bema-
pych oT 27 mapta 2008 1. Ne 178 «O mopsiike npoBese-
HUA U KOHTPOJII BHCUHIHETOPIOBBIX onepaunﬁ» nmpumMe-
HAIOTCA K OTHOIICHHUAM, BO3HUKAIOIIHUM MECKIAY HNPUH-
oumnajoM M aréHToM, OJAWH M3 KOTOPBIX PE3UACHT, a
BTOpOW — Hepe3uAeHT. [JaHHbIil YKa3 NpUMEHSETCs TOIbKO
K OTHONICHUSM, BO3HHKAIOIIAM W3 BHEIIHETOPTOBBIX
JIOTOBOPOB, U HE MPUMEHSICTCS, KOT/Ia areHT-PEe3UICHT,
JEHCTBYSI B COOTBETCTBHH C JOTOBOPOM IOPYYCHHS U
BEIIAHHON JIOBEPEHHOCTHIO, 3aKII0YaceT JOTOBOP OT
UMCHH TIpPUHIUIANA-HePEe3UIeHTa C TPETbUM JHUIIOM-
HepesuaeHToM [3].

[Ipoananu3upoBaHHas BBIINIE CHEIH(UKA TPABOBOTO
peryaupoBaHusaA JTaHHBIX JOTOBOPHBIX OTHOmeHHﬁ,
CyLIECTBYIOIasi B MHUPOBOH MpaKTHKe, TpeOyeT peakiuu
OTEYECTBEHHOTO 3aKOHOJATENS B OOJIACTH KOJUTM3HOHHOTO
perynupoBanus. Heo0XoquMo mpeaycMOTpeTh B OTede-
CTBEHHOM TPa)XTaHCKOM IIpaBe TAaKOW BHJ JIOTOBOp, Kak
areHTHPOBAHUE, C VYYETOM aKTyaJbHBIX TCHICHIIHA,
CYIIECTBYIOIIMX B 3apYO€KHOM 3aKOHOAATEIbCTBE, YTOU-
HUTh MpaBWJIa AHTUMOHOIIOJBHOTO pEryJHpOBaHUS B

JaHHOW cdepe, a TaKke 3aKOHOAATENHHO YCTaHOBHTH
MOPSZIOK ONPEACTICHNs MPUMEHUMOTO MpaBa K TaKOMY
JOTOBOPY TPAHCTPAHUYHOTO XapakTepa.
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MNPUHIOMUITI JOBPOCOBECTHOCTH
N PABYMHOCTHU B HAYKE
I'PAXKJAHCKOI'O ITPABA

T'ynoko 10.U. (BHII)

B cratbe 2 I'pasknanckoro xonekca Pecry6nuku bena-
pychb (manee mo tekcty — ['K) [1] B uriciie OCHOBHBIX Haua
TPaXIAHCKOTO 3aKOHOJATENBCTBA 3aKPEIUIeH IPUHIUI
J0OpPOCOBECTHOCTH M PAa3yMHOCTH YYAaCTHHKOB T'pakKAaH-
CKUX IPAaBOOTHOIIEHHN B CIEAYIOIIEM WHTEPHIPETALUH:
«10OPOCOBECTHOCTh M PAa3yMHOCTh YYaCTHHKOB T'paskKAaH-
CKUX IIPABOOTHOLIEHHH IMPENINOIAracTcs, MOCKOIbKY HE
YCTaHOBIIEHO HHOE.

JelicTByromas HOpMa OTIAMYAETCS MIMPOKUM HCIIOJNb-
30BaHUEM TOHATHH «JOOPOCOBECTHOCTHY M «pazyM-
HOCTB» B CMBICIIOBOM COJIEpXKaHUHU psija ctareit. OnHako,
HECMOTPA Ha aKTUBHOC NPUMCHCHUE B HAYKC U IMPAKTHUKE
TpaXJIaHCKOro IipaBa, Ha3BaHHBLIX HOHSITI/H\/’I, X omnpeac-
JICHUS B 3aKOHOJATENIECTBE OTCYTCTBYIOT.

HopMbl HHOCTpaHHOTO MpaBa TaKXKe ONEPUPYIOT AaH-
HbIMH noHATHSAMH. B I'epmanuun, Aurnuu, HBelinapuu u
Poccun naxke ObUIM TPEINPHHATHI MONBITKH JaTh OIpe-
JIeTIeHUs] TOOPOCOBECTHOCTH U Pa3yMHOCTH, KOTOpBIE, K
COXKAJICHHIO, HE YBEHUYAIIUCh YCIIEXOM.

CJIO)XHOCTD COCTOWT B TOM, YTO KPUTEPHH H0OPOCO-
BCCTHOCTU U pa3yMHOCTH, ABJIAKOTCA OLUECHOYHBIMHU, IIPEA-
Ha3HAaYCHHBIMU JJId XapaKTECPUCTUKU, TJTIABHBIM o6pa30M,
MICUXOJOTHYECKOM CTOPOHBI MOBCJACHUA YYACTHUKOB I'pa-
KIAHCKUX HpaBOOTHOmeHHﬁ. OHHU OTHOCATCS K MOpaJIbHbIM
KaTeropusM U ABJIAIOTCA JOCTATOYHO a6CTpaKTHLIMI/I. Ilo
3TOMY IIOBOAY B HAayKe IPa)XIaHCKOI'O IIpaBa BO3HUKAET
MHOKECTBO CIIOPOB.

BoNBIMHCTBO yUEHBIX-LIUBUIUCTOB MIPUIEPKHUBAOTCS
TOUKU 3pEHHS O TOM, YTO JaHHBIE KAaTETOPUU JOJKHBI
ObITH 0003HAYEHBI YETKUMH KPUTEPHSIMHU ISl IPABHIIEHOTO
U CIIPaBeJUIMBOTO MPUMEHEHHS 3TOTO MPHUHIUNA CyJaMH.
B mportuBoBec 3TOH MO3MULMH, BBICTYNAIOT MPaBOBEABI,
KOTOPBIC CUHUTAIOT, YTO B CHITY a6CTpaKTHOCTI/I n MHOTIO-
3HAYHOCTU HCCIIEAYEMBIX HOHSITPIﬁ, 6eCHepCHeKTI/IBHO
OBITATBCA OaThb UM JICTAJTBHOC OIIPEACIICHUE, TaK Kak
}OpI/Il]I/I‘-IeCKI/Iﬁ A3BIK HC MOXKET NIEPEAATh BCIO UX IMOJHOTY.
Tax, Hanpumep, 1. A. [TokpoBCKHIT OTMeUaeT: «Korja mo
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TEM WX MHBIM IPUYMHAM TOYHOE PETYINPOBAHUE OTHO-
IIEHUH SBISIETCSI  3aTPYAHUTEIBHBIM, 3aKOHOIATEIIO
MPOIIE YMBIIUIEHHO BBIPA3UTh CBOIO MBICIL B 0OIMIEH
HEOIIpEEIeHHOH (hopMe, MPEIOCTaBUB 3aTEM BOCTIOJIHCHHUE
MOOOHOTO  «KAaydyKOBOTO» Tmaparpada CcBOOOTHOMY
YCMOTpPEHHIO cyaa. OTo OyIeT Tropa3no SKOHOMHYHEE
IIyTEM YIOTPEOJICHUS OTHOTO TEPMUHA, UMEIOIIET0 OYEHb
€MKO€ COJIepKaHUE, HEXKEIHU MepEeYUCIsITh BCIO COBOKYII-
HOCTb IBJIeHU» [2, ¢. 90].

B ropuandeckoil nutepaType BCTpeuaeTcss MHOXKECTBO
TPaKTOBOK JJOOPOCOBECTHOCTH U Pa3yMHOCTH.

K mpumepy, M.M. ArapkoB yka3bIBaeT Ha TO, 4TO
Havayo 700poii cOBECTH, BBEICHHOE B HAIJICKAIINE PAMKH,
O3Ha4YaT HE YTO HHOE, KaK YECTHOCTh B OTHOIICHHUAX
MEXAy ToapbMH. [lo ero MHEHHI0, T0OPOCOBECTHOCTH
CTPOUTCS Ha JIOBEPHH, KOTOPOE OKa3bIBAETCS KOHTPArcH-
TaM IO OTHOUICHHIO APYT K APYTY U HA €ro ONpaBIaHUM.
Hauano noGpoii coBecTr mpu 3TOM, KaK CUUTAET yUCHBIH,
O3Ha4aeT HEJOIyIICHUE MPSMOTO WM KOCBEHHOr0 00MaHa,
HCTIONB30BaHUs 4Y)KOTO 3a0TyKACHUS WIX HEOHUMaHU
[3, c. 376]. IIpodeccop H. JI. Boraapenko B cBoux pado-
Tax OOBSACHSAET MPUHIIMI JOOPOCOBECTHOCTH CJIETYIOIIHM
00pazoM: «IpH OCYLIECTBJICHHH CBOMX IpaB M HCIIOJIHE-
HUHM O0f3aHHOCTEH YYaCTHHKM T'PaKTAHCKUX IPaBOOT-
HOIICHNH HE JOJDKHBI YIIEMJISITh IpaBa M 3allUIacMble
3aKOHOM MHTEPECHI APYTUX JuLy. [4, c. 5]

Uro xe KacaeTcs pasyMHOCTH, TO HamOojee YacTo
B IOPHIWYECKOW IHTEpaType OHa OTOXIECTBISACTCA C
MHTEJJICKTYa bHOCTBIO, JIMOO CTAHOBUTCS B OAMH PSII
C TaKUMHU MOHATHUAMU, KaK JOTMYHOCTb, PAallMOHAIBHOCTD,
3/IpaBOMBICIIHE, SKOHOMHYHOCTb, L€JIeCO0OPa3HOCTb.
Tak, Ha ocHOBe cyaeOHOW mpakTtukd, M.®D JlykbsiHEHKO
JaéT KpUTEPUM DPAa3yMHBIX HCUCTBHH: «y4€T HHTEPECOB
CTOPOH; OCMOTPUTENIBHOCTh M NpUJIekKaHHUE; HalpaBlICH-
HOCTh Ha TOHMCK ONTHMAJbHOTO peIIeHHUs (palnuoHab-
HOCTb); COBEpPIICHHE TAKUX MTOCTYIKOB, KOTOPBIE COBEp-
iI0 Ob1 OONBIIMHCTBO B aHAJIOTUIHOM cuTyarum [S].

Crout oOpaTuTh BHUMaHHE W Ha TO, YTO paccMaTpH-
BaeMbIi MPUHIMIT UMEET HE TOJIBKO TEOPETHYECKOe, HO 1
npukinagHoe 3HaueHue. Cynbl PecnyOmuku bBemapycs,
Yame 3KOHOMHYECKNE, BBIHOCSAT PEHICHHS 110 TOMY WIH
HHOMY CIIOpPY B OTHOLICHHM O00s3aTelNbCTB MOTHBHPYS
MIPUHITUIIOM TOOPOCOBECTHOCTH M Pa3yMHOCTH

JlelicTBUTENIBHOCTh COCTOUT B TOM, YTO COJEp KaHHE
OIIGHOYHBIX KaTETOPHH ONpeAemsieTcs KaKAbIM KOHKpET-
HBIM MPaBONPUMEHUTENEM (CyasEil) caMOCTOSATENFHO B
nporecce MO0 OCYIIECTBICHUS IIPaB U UCTIOIHEHUS 00s1-
3aHHOCTEHl B paMKaX TPaKAaHCKOTO IPaBOOTHOIIEHHUS,
100 CyZIOM B XOJIe PaCCMOTPEHHMSI M Pa3pelIeHus Tpax-
naHckoro cropa. [locneaHee mopoxigaeT 3HAUYNTEIBHOE
KOJINYECTBO CIOPOB MEXAY YYEHBIMH-IMBWINCTAMHU H
NpakTHKaMH. JlymMaeTcsi, YTO NMpH BBIHECEHUH DEIICHHH,
CyIbM HAIIOMHSIOT M PacKpPBIBAIOT COJIEpKaHWE paccMar-
pHUBAEMBIX TOHSTHH, PYKOBOACTBYSCH CBOMUM CYJEHCKIM
YCMOTPEHHEM | OILEHKOW, a TakXe HPaBCTBEHHBIMHU
YCTaHOBKaMH, KOTOPBIE MIPEXk/Ie BCEIrO0 OCHOBAHBI Ha JIMY-
HOCTHBIX XapaKTePUCTHKAX KOHKPETHOTO CYIbH

OrmeHKka BBIMIEH3IOKEHHOTO, TO3BOJIAET  CIENaTh
MPEAION0KEHHE O TOM, YTO HEBO3MOYKHO COTJIACUTHCS
JIMIIB C KAKOW-TO OJHOM TOUYKOM 3peHHs], TaK KaK HU OJHA
U3 HUX, B CHJy MHOTOTPaHHOCTH IOHATHH «100pocoBe-
CTHOCTB» U «Pa3yMHOCTb», HE MOXKET JI0 KOHI[A OXBaTUThb
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BCIO MOJIHOTY 3TUX KaTeropui. J{ecTBUTEIHHO MPUNTH K
OTHOMY ONPEAETICHUIO PACCMATPHUBACMBIX IOHATHH H
BEIpA0OTAaTh KPUTEPUH I WX EAWHOTO TIOHUMAaHHUS
KpaifHe CJI0XHO, HO W OCTaBISTh Ha CBOOOJHOE TPaKTO-
BaHUC NPABONPUMCHUTENSIM WU CYAbSIM HE JOIYCTHMO.
Hcxonsa U3 3T0ro, MOXKHO IPEANOJIOKUTh, YTO IEHCTBU-
TENIbHO BEPHBIM DPEIICHUEM B JAHHOW CUTyaIu OyaeT
BBIPa0OTKA HE YETKO OrPAaHUYCHHOTO, CYXOTO TOHSITHS HITH
CTPOTUX KPUTEPHUEB, a JHIIL pa3paboTka YHUBEPCAILHOTO
OpHUEHTHPA, BO3MOXHO, B BUJIE, O0Jiee TIOHSATHBIX, MPOCTHIX
M MEHee OOIIMPHBIX NoHATHI. Ha ocHOBe aHanmu3a ropunu-
YeCKOW JIUTepaTyphl, a TakKe pa3HbIX HAYYHBIX M HCCIe-
JIOBAaTENbCKAX PAa0OT YUEHBIX-IIMBUIINCTOB, BBIIBHHEM
TIPEAJIOKEHIE, YTO TAKUMH OPUEHTUPAMH MOTYT CIYXKUTh:
K IOOpOCOBECTHOCTH «YECTHOCTBY» U «OTKPBITOCTB», a K
Pa3syMHOCTH «COPa3MEpPHOCTBY.

Pazpabotka Takoro opmeHTHpa, C OJHOH CTOPOHHI,
MO3BOJIMT YIIPOCTHTH M BBHIPAOOTaTh €OUHYIO INPAKTHKY
MPUMCHEHHS MPUHIUNA J00POCOBECTHOCTH M Pa3yMHOCTH,
a ¢ JIpyroil CTOPOHBI, HE JACT BO3MOXHOCTH €0 IMIMPOKOTO
U CyOBEKTHBHOTO TPAaKTOBaHHS. YTO B KOHEUHOM HTOTe
OyzeT crnocoOCTBOBATh PA3BUTHIO T'PAKAAHCKOTO 3aKOHO-
JIaTeNbCTBA, KOTOPOE TaK CTPEMHUTETIBHO MEHSETCSI.
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3AIINTA NEPCOHAKA B CETU UHTEPHET
Hezmapux B.C. (FHII)

KonmuecTBo HapyiieHwili mpaB aBTOpa WIW HHOTO
nmpaBooOazaTenss B WHTEPHETE PacTeT M3 roja B TO/I.
CBSI3aHO 3TO C TE€M, YTO B YCIOBHUSX 0’KECTOUEHHOW KOH-
KypEHI[HH OBICTPEE M IMPOIIE YKPACTh YYXKYIO WHTEIUICK-
TyallbHYI0 COOCTBEHHOCTh W cJeNaTh ceOe MMsl, HeXKeIn
CO3/1aBaTh CBOM OOBEKTH MHTEIUICKTYAJIBHOW COOCTBEH-
HocTd. Ha ceromHsAmHuil OeHbL OJHOM H3 BaKHEHUIIHNX
oTpacieil OeJIOpyCCKOro Tpa)XIaHCKOTO TpaBa OCTaéTcs
HHTEJUICKTyalbHOE TMpaBo (MPaBO HHTEIUICKTYAIBHOM
COOCTBEHHOCTH), B YaCTHOCTH, — WHCTUTYT aBTOPCKOTO
npaBa. CaMOCTOSTENBHBIM TIPEIMETOM H3YUYCHUS SIBIISIOTCS
BOTIPOCHI, CBSI3aHHBIE C TIpaBaMHU Ha MEPCOHAKEH, M HHTEPEC
K 3TOH TpoOJeMe BO3pacTaeT ¢ pa3BUTHEM TEXHOJIOTHH U
upoBoH cheprl.

JleiicTBytO1II€E 3aKOHOJATEILCTBO HE OTHOCHT K 00BEK-
Tam aBTOPCKOTO TpaBa MEPCOHAXK, OJTHAKO OH YIOMUHASTCS
B 3akone PecnyOnuku benapyck «O TOBapHBIX 3HaKax u




3HaKax oocmyxuBanus» [1]. Tak, B 11.5.2 cT. 5 ynmomsiHyTOTO
3aKoHa yKa3bIBAETCs, YTO HE MOTYT OBITH 3aperuCTPUPO-
BaHbI B KAUYECTBE TOBAPHOTO 3HAKa 0003HAYEHUS, TOXKAC-
CTBEHHBIC TIEPCOHAXKY, 0€3 Corflacus MpaBoOOIagaTeNs.

B 3akoHOmaTenbCcTBaxX psia CTpaH 3TOT MPOOET 1aBHO
3akpeiT. B mynkre 3 cratem 6 3akoHa PecmyOnukm
Kazaxcran «O0 aBTOpCKOM TIpaBe M CMEXHBIX IpaBax»»
[3, ¢.366] 3akpemieHo, YTO YacTh NPOU3BEACHHS (BKIIIO-
Yasi ero Ha3BaHHe, HAMMEHOBAHUS MIEPCOHAXKEH), KOTOopast
obyiaziaeT NpU3HAKaMK, YKa3aHHBIMU B ITyHKTe | HacTos-
meit craTbu 3aKkoHa (SIBISIETCSI pPe3yJIbTaTOM TBOPYECKOH
JIeITeNIbHOCTH, CYLIECTBYET B KakKOW-TMOO O0OBEKTHBHOM
(hopMe), MOXKET HCIIONB30BaThCSI CAMOCTOSTEIBHO, SBIIS-
eTcsi 0OBEKTOM aBTOPCKOTO TpaBa.

OpHako He Bce 00pa3bl M IMEPCOHAXKH MOTYT IPETEH-
JOBaTh Ha OXpaHy aBTOpPCKMM mpaBoM. Ilomaraem, urto
3aIIKUTa NEPCOHAXKa BO3MOKHA TP yCIIOBHH, €CJIH OH II0
CBOEMY XapakTepy SBISETCS CaMOCTOSTEIBHBIM PE3yilb-
TaTOM TBOPYECKOTO TpyJa aBTOPA, BBIPAKEH B KaKOii-
1160 00BeKTHBHOHN (opme, 00JIaaeT MPU3HAKOM OpPHTH-
HaJIbHOCTH, UMEET PEaJbHYI0 WM MOTCHIUAIBHYIO BO3-
MO>KHOCTb CaMOCTOSITENFHOTO UcToyib3oBaHus. K nmpumepy,
MOXHO YIOMSIHYTh aBTOPCKMX HEPCOHa)XKeH MpOM3Beje-
Hust Aratel Kpucru. Tak, Opkrons [lyapo cran xapusma-
THUYHBIM U JIOCTaTOYHO 3aIIOMHMHAIOLINMCS TIEPCOHAKEM,
KOTOpBII M OyZHeT OXpaHATHCS aBTOPCKMM IIPaBoOM, a
HUYEM HE INpHMedaTelbHbId HHCHekTop J[kenm — Her
[3, c.366].

B aumkuTan mpocTpaHCTBE CYIIECTBYIOT pa3lIMdHbBIC
CIOCOOBI MPEJOCTaBICHUH HH(POPMAIK Pa3pabOTINKOM,
B HallleM ciiydae — XyJnoKHHKoM. CymiecTByeT OoJblioe
KOJIMYECTBO PECYPCOB, 3aIMIIAIOIINX aBTOPCKHE IpaBa.
OnHako, HECMOTpPsSI Ha TapaHTUPOBAaHHYIO 0€30MaCHOCTh
npaB aBTOpa, ayAUTOpUSl CETH, B OOJBLUIMHCTBE CBOEM,
MpeaAnovYuTacT CTaOMIBbHO HE IUIATHTL 3a HOHy‘IaeMLIﬁ
KOHTeHT. CHCTeMa OTKpBITOTO AOCTYyNa Ha Pa3IHIHBIX
MHTEpHET-TaThopMax, OECCIOpHO, AaeT BO3MOXHOCTh
MOJTHOW peasM3aliy TBOPUECKOTo MOTEHIMANa 1 rpodec-
CHOHAJIBHOTO 0OmeHus. B paBHOH cTerneHM cymiecTByeT
PHCK «3aUMCTBOBAHMS» TBOPYECTBA, M YaCTO JIaXKe ILIAT-
HBIE pecypchbl HE MMEIOT BO3MOXHOCTH B IOJHOW Mepe
3alIMTUTh PabOThl OT pachpocTpaHeHus Oe3 BexoMa
caMoro aBTopa. 3arpyxasi B Ce€Tb CBOM PabOTbI, aBTOPbI
COTJIALIAIOTCS C MpPaBUJIAMH COOOIIECTB, KOTOPBIE XOTST
WCTIONB30BaTh. Ecam pecypc siBisieTcs OecruiaTHBIM, 3TO
CIIC HC 3HAYUT, UTO Hpe6LIBaHI/Ie Ha HEM HCJIb351 MOHETH-
3UpOBaTh: MPOCTON NpUMEp — NPUHSITHE 3aKa30B. B Hesa-
BHUCHMOCTH OT BHJa PECypca, CYIIECTBYIOT pa3IN4HbIC
BUJIBI IIpaB Ha paboTsl. Hanpumep, paboTa, BEIIOIHEHHAS
M0 MHAMBUAYaJIbHOMY 3aKa3y, IMOJHOCTBIO NMPHHAUICKHUT
3aKa34MKy, B TO BpeMs KaK MOJIMCYUKH IUIATHOW CHCTe-
MBI TakOro IpaBa HE MMEIOT. 3aKa3uWK MMEeT NpaBoO Ha
pa3mernieHne paboTsl Ha JrOObIE pecypchl Ha HEOrpaHU-
YEHHBIH TEPHOJl BPEMEHH; pabOTHl ke, JOCTYIHBIC Ha
YCJIOBHAX IMOAIMHUCKH, 3a €€ IPCACIIBI IOIaaaTb HE MOT'YT.

B TO e BpeMs CylIecTByeT 0e30rOBOPOYHOE aBTOP-
CKO€ IIpaBO XYJAOXHHKA, HAPYIMIECHHUE KOTOPOI'O0 MOXKET
KapaThCsl 110 YCMOTPEHHUIO CaMOro aBTOpa B paMKax Jiei-
CTBYIOIIIETO B 9TOW o0ylacTy 3aKoHonarenbeTBa. Jlrobas pa-
0oTa COIEp)KUT, MOMHUMO KOHTEHTa, KomnupalT. IloHsThe
Kommpaita mosBwioch B 1440 romy um wm300peTeHO
Horannom I'yrenGeprom B Benermu [2, c. 363]. B Hacros-

mee Bpems, KOMHPAWT CKJIaAbIBaeTCs W3 ABYX 4acTei:
MOpPAIBHBIX ¥ 3KOHOMHYECKHX IPaB aBTOPA. JKOHOMUYECKHE
mpaBa aBTOpa TaKKe HA3BIBAIOTCSA "MHTEIUICKTYyaJbHOU
COOCTBEHHOCTBIO" W SIBIITIOTCSI OCHOBHOW TEMOM KOTIH-
paiita. Jpyrumu cioBamu, KONHUPAHUT — 3TO 3KOHOMMYE-
CKO€ IIPaBO aBTOPA PACTIOPSDKATHCS CBOMM IPOHM3BEICHHEM.
Ha n300pa3utenbHbIX paboTax e KONUPAHT HpeacTaB-
nsier co0ol MOMETKY, JIMYHBIM 3HaK aBTOpa, pa3sMelleH-
HBII Ha paboTe. DTO MOTYT OBITh MHUIMAJIBL, OJIUCH, TO
€CTb, SIBJISIOLINECS aBTOPCKUM OTIMYHUTEIbHBIM 3HAKOM.

Takum o0pa3om, mnosib30BaTenb, INsAs Ha pPadoTy,
HaxOJILIYIOCSI U CBOOO/IHO PACIPOCTPAHSIONIYIOCS B CETH,
CMOXXET y3HaTb, KTO SBJSETCS ee aBTOopoM. KomupaiT
SIBISIETCST  HEOTBEMJIEMOHW 4acThl0  HM300pa3sHTEIBHOTO
MIPOM3BEICHUS U €T0 yIAJICHUE C TOCIEIYIOIINM PacHpo-
CTPaHEHHEM MIAaHHOTO MPOW3BEACHUS SBISCTCS CEPbe3-
HBIM HapyIIeHHEM aBTOPCKUX mpaB. JIrobas paboTta, 6e3-
OTHOCHTENIFHO K BHIY pecypca, Ha KOTOPOM OHa pa3Me-
IIeHa, XOThb W MOXXET PaclpOCTPAHATHCS IO JKEJIAHUIO
HEKOTOPBIX 3-X JHIl (MHAUBHUIyaIbHBIX 3aKa3YHKOB), BCE
e JIOJDKHA NPETOHOCUTHCS 110/ 3HaKoM aBTropa. Heinb3s
CTaBUTh KOIMPAKT KaKoro-Jmbo aBTopa Ha pabote, KoTopast
eMy He NMPHUHAIUIeXKHUT. B 1anHOM Bompoce onmmbka 4acto
JIOIyCKaeTCs, KOrZa IIOKJIOHHMK TBOpYECTBA aBTOPA,
Komupyst paboTy Ha CBOW Jaj, CTaBHT Ha 3TOH pabote
qy)Xyl0 TOJINCh, TEM CaMbIM JXEJas YIOMSHYTb €ro
aBTOPCTBO Ha HACI0, nepcoHaxed. OAHAKO KomupauT
CTaBUTCS TOJNBKO CaMHM aBTOPOM HA €0 COOCTBEHHBIX
MIPOM3BEACHUAX. Tarke HapylIeHHEM aBTOPCKHX IIpaB
SIBJISICTCSL MOJIy4eHUE MPUOBUIT KEM-TMO00 W3 HACIICHUKOB
WM WHBIX JIMI, Kakoe-Tubo Jpyroe KoMMepuecKoe
HCIIONb30BaHUE NPOM3BENEHUS 0Oe3 corylacus aBTopa.
PacnpoctpanenHo# npo6eMoit pu COOIOICHUH aBTOPCKHUX
IIpaB SBJISIETCS MPSIMOU WM IIPEAHAMEPEHHBIN I1aruar.

ABTOpCKOE TpaBo B Hallel cTpaHe oxpaHsercs bermo-
PYCCKHM aBTOPCKHM OOIIECTBOM W OPTaHM3AIMAMH KOJ-
JIEKTUBHOTO YIPABJICHUS aBTOPCKUMH M CMEXHBIMH TIpa-
BaMH, yIOJHOMOYCHHBIMH JIeHiCTBOBATh B JJaHHOH cdepe
MHTEIJIEKTYya bHOH COOCTBEHHOCTH. ABTOPCKOE IIPaBO
pacrpocTpaHsieTcss Kak Ha OOHapOJOBaHHBIC, TaK W Ha
HEOOHApOJOBaHHBIE MPOU3BEACHUS, CYIIECTBYIOUINE B
KaKoW-m00 0OBEKTUBHOI (OopMe, B TOM YHUCIIEC U Ha M30-
Opaxenust [2, c. 364]. CerogHsi IOPUCTHI BBIACISIIOT P
ocobeHHOCTEeH s (JOTO M WILIIOCTPALIMK: OXPaHSETCs
caMo0 M300pakeHHe, HO He HJes; XyNO0XKEeCTBEHHas IeH-
HOCTh HE UMEET 3HAYEHHUS; PEMPOAYKIIHs U mepepadboTka
0e3 cornacust aBTOpa He3aKOHHBI.

B yciioBHSIX OTKPBITOrO TOCTYIa BHYTPH COOOIIECTBA
WMHIMBHU/yaJIbHBIX aBTOPOB BOIPOCHI HapyLIEHUs aBTOP-
CKOTO TIpaBa 3a4acTyl0 pEIIAloTCs MHPHBIM IIyTEM.
B ciyuae, ecnn KOHQIMKT HE MOXET OBITH NMpPEAOTBpa-
IIEH MyTEM JOTOBOPEHHOCTH MEXIY aBTOPOM M IUIaruaT-
YUKOM, CYIIECTBYET PsIJl BOBMOXKHOCTEH €T0 Pa3peILECHUsI:
MO0 MOCPECTBOM OOpaieHusi B Cy/1eOHbIe WHCTaHITUH,
JIM00 ToAayel kajoObl B aNeJUIAIMOHHBIA COBET, JCUCT-
BYIOIIMI B COCTaBE OPraHM3al[My KOJJIEKTUBHOTO yIpaBJie-
HU, 100 IIyTEM NPUBJICUCHUA BHUMAHUA 06H_IeCTBeHHOCTI/I
K JIAHHOMY criopy. B Takux ciydasx myOJaMKaiuu, conep-
Karye paboThl, HapyIIaroIIMe aBTOPCKOE IPABO, OJIOKUPYIOT
B CBSI3M C MHOTOYHCIIEHHBIMH >KaJ0OaMHM, MOCTYIHBIIMMH
OT ayIUTOPUH IpaBoOOIaaTeNs, JKeMalomUMH 3alUTHT
€T0 IPaBO HA €ro MHTEJUIEKTYaIbHYI0 COOCTBEHHOCTb.
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IIOHATHUE U TPABOBAS ITPUPOJA
JOTI'OBOPA IIEPEBO3KHU I'PY3A

Hopowenko 3.A. (BHII, Mozunes)

HoroBop B cdepe TpaHCIOPTHOH MEpPEBO3KU Tpy3a
OIWH W3 BaXHEHIIMX XO3AWCTBCHHBIX JIOTOBOPOB, C
MIOMOIIIEI0 KOTOPOTO MOXET OCYIIECTBIATECS CBS3b C
MIPOMBIIIICHHOCTBIO, CETBCKUM XO3SHCTBOM, TOPTOBIICH.
I'py3omepeBo3kaM Takxke MPHHAMICKUAT 0co0ast poib B
9KOHOMUKE HaIlleH CTpaHbl, OH! CBA3BIBAIOT BOCAMNHO BCEC
0Tpacii SKOHOMUKH, 00ecIieunBas IepeMeIleHue ChIpbs,
o1y pabpuKaToOB, TOTOBON MPOAYKIIUU, MEIUKAMEHTOB U
Ip. [3, c. 140].

B kaxioM rocygapcTse rpy30nepeBO3Kd UMEIOT Bax-
Helilllee 3HaUCHUE U SBISIOTCS 0053aTENBHON YacThIO €ro
HHPPACTPYKTYpHIL. be3 coBepIeHns rpy30mepeBO30K, Kak
TIPaBIJIO, HE OOXOITCS TOPTOBBIE CHETKH. TakuM oOpa3oMm,
TPY30IIePEBO3KH HETIOCPECTBEHHO BIMSIOT HAa YKPEIUICHUE
SKOHOMHYECKUX CBSI3¢H KaK BHYTPU TOCYIApCTBa, TaK H
3a €ro mpeiesaMy, a 3HAYUT, HANPSAMYIO IOJICPKUBAIOT
CTaOMIIBHBIA POCT IKOHOMHKH.

I'py3onepeBo3kH [0 TEPPUTOPHU HAIIEH CTPaHbI
HMEIOT MEPBOCTENEHHOE 3HAUSHHUE JJIsl 00eCTIeYeH s CBSI3U
MEXJy pa3IHYHBIMH CyOBEKTaMM, Tak Kak bemapycek
HMMEeT HeMallylo IUIOIIafb, a €€ IPOMBIIUICHHbIE Mpe/-
MPUSITHSI, COOTBETCTBEHHO, BIOJHE OOBICHUMYIO pazopo-
CaHHOCTPH IO Bcel TeppuTopud. POCT 9uciia KOMITaHWIA,
OCYIIECTBILTIONINX MPOIIECC TPY30IMEPEBO30K, PaCcTET H30
ITHS B JIeHb, YTO CBHIETEIBCTBYET O TIOBBIIIICHHOM CIIPOCE
Ha 3TOT BUJA YCIYT H, KOHEYHO XK€, O MOJOKUTEIBHOU
JIMHAMUKE B 9KOHOMUKE Halleil crpansl [5, c. 361].

3aKoHOATEIFHOE OTPEIeICHHEe JOTOBOpa MEPEBO3KU
rpy3a gaHo B 4. 1 c1. 739 I'paxmanckoro xonekca Pec-
nyosmke benapychb, B COOTBETCTBHM C KOTOPBIM, TIEPEBO3UHK
00s13yeTCs TOCTAaBUTh BBEPEHHBIN €My OTIIPABUTENEM TPY3
B MYHKT HA3HAYCHUA U BBIJIATHh €0 YIIOJTHOMOYEHHOMY Ha
MOJIy4eHHEe Tpy3a Juily (MOoJaydaTeno), a OTHpaBUTENb
00s13yeTcs YIIaTUTh 33 MepeBO3KY TPpy3a YCTAHOBJICHHYIO
miarty [1].

44

CropoHaMH 10 AOTOBOPY MEPEBO3KU IPy3a SBISIOTCS
MEPEBO3YMK M OTIIPaBUTENb. B KauecTBe mepeBO3dnKa
BBICTYIIAET IOPUAWYECKOE JIUIO WJIN WHAWBUIYaTbHBIN
MpeANPUHIMATENb, OCYIIECTBILIIONINE IEPEBO3KU  I10
3aKOHYy WJIM Ha OCHOBaHMM juieH3uu. OtmpaBurenem
SBISIETCS FOPUAMIECKOE WIN (PU3UIECKOE JHI0, OT UIMCHH
KOTOPBIX CaeTcs Ui IEPEBO3KH IPy3.

CrnenyeT OTMETUTh, YTO B JJOTOBOPE IEPEBO3KHU Ipy3a
Y4acTBYeT TPEThe JIUII0, B MOJIB3Y KOTOPOTO OH 3aKJIFOUAETCSL.
OTO MO MMEHyeTcs MoydyaresieM, B KauecTBE KOTOPOro
MOTYT BBICTYTIaTh (PU3MYECKUE U FOPUINUECKHE JIULIA.

IIpenmer noroBopa nepeBo3KU rpysa — 3T0 YCIyTH 1O
MEPEBO3KE IPy3a B IMYHKT HA3HAYCHUS.

OO0BEeKT MTaHHOTO JOTOBOpAa MOXKHO PacCMaTpPHBATH B
JIBYX aCHEKTaX: MaTepHaIbHOM U IOpHANIECKOM. B kaue-
CTBE MAaTEPUAILHOTO OOBEKTA BBICTYIACT IIEPEBO3MMBII
rpy3. FOpuamaeckum 00BEKTOM BEICTYIIAET caMa IepeBo-
3049Hasg JEATENFHOCTh, KOTOpas BKIIOYaeT B cebd He
TOJIBKO TPaHCHOPTUPOBKY I'PY30B, HO W WHBIC JIEHCTBUS,
CBsA3aHHbIE, HAIIPUMED, C MOTPY3KOH, BHIIPY3KOH I'PY30B,
HX XpaHEHUEM U Bblgauell rpy3onomnydatento [2, c. 101].

Ilopsimox 3akiroueHHs JOrOBOpa IEPEBO3KH TIpy3a
paccMaTpUBalOT B KaueCTBE TECHO CBSA3AHHBIX MEXIy
co0oif TeHCTBHNA: (PaKTHIECKH TIEPEAAHHBIN IIePEBOZUNKY
TPy3 M COCTaBJICHHAs] TPAHCHOPTHAs HakiamHas. B comep-
JKaHWM HAKJIQIHOW OTPa)KalOTCsl BCE YCIIOBHS, OTOBOpPEH-
HBIE MEXIy CTOPOHAaMH, YTO, C TOYKH 3pPEHHUS JOKTOpa
opuanueckux Hayk B.B. BurtpsiHCkoro, siBisieTcs MUCh-
MeHHOI (popMoii JoroBopa nepeBo3ku [4, c. 85].

PaccmatpuBas mpaBOBYIO HPHPOAY AAHHOTO JIOrOBOpA,
OTMETHM, YTO OH MPU3HACTCS ABYCTOPOHHHUM, ITOCKOJIBKY
CTOPOHBI 00JIaaI0T KOPPECTIOHIUPYIOIUMH B3aUMHBIMHU
npaBaMH M 0053aHHOCTSIMHU; BO3ME3IHBIM (B OOJIBIINHCTBE
CllydaeB MPOBO3HAS IJIaTa BHOCUTCS I'Py300TIPABUTEIEM
JIO TIpHeMa Ipy3a K MepeBO3Ke); peasIbHbIM, TaK KaK CYUTAECTCs
3aKTIOYCHHBIM C MOMEHTa CAadd Tpy3a TPaHCHOPTHOH
OpraHM3alil U OTMETKH Ha MEPEeBO30YHOM JOKYMEHTE,
C/IeNaHHOM nepeBo3unuKoM. OCHOBaHMEM ISl PEATbHOCTH
TaKoro JIOTOBOpa sIBISieTCs! (DakT TOTO, YTO BO3HHKHOBEHHE
0053aTeNBCTB CBA3aHO ¢ (PAKTOM ClIadM TPy3a HEePeBO3UHKY.
[Ty6nuaHOCTEIO  00JIalaeT JOTOBOP TEPEBO3KH Tpy3a,
KOTOPBII 3aKII0yaeTcs MpHU HAINYUN TPAHCTIOpTa OOIIero
MOJIF30BAHNUS, U BBIPAXKAeTCs B OOS3aHHOCTH COBEPIIUTH
MEPEeBO3KY Ipy3a B Cilydae OOpaIleHUs (PU3HUYECKUX H
IOPUIUYECKUX JIMII.

Takum 06pa3oM, TPaHCTIOPT OBLUT M OCTaeTCs OTHOMN U3
TJIABHBIX apTepUil Pa3BUTHSA XO3SMCTBEHHBIX CBS3EH,
YKpEIUICHNS! 3KOHOMHMKH CTpaHbl. JloroBOp IEepeBO3KH
rpy3a MOMYMHEH OOIIMM HadajlaM 00s3aTelbCTBEHHOTO
IpaBa, a TAKXKe OOIINM TIOJIOKEHUSIM O JtoroBope. O0mue
TIOJIOXKEHUSI O JIOTOBOPE TPEAyCMaTpUBAIOT OOIIIE TPaBHIIa
00 yCIOBHSIX TIOTOBOpA, €ro 3aKIIOYCHUH, W3MEHEHHH W
pactropxennu. Ho ¢ y4eToMm IUCTIO3UTHBHOTO XapakTepa
OOJNBIIMHCTBA HOPM TPa)XIAHCKOTO 3aKOHOJATEIhCTBA B
chepe 00S3aTENTLCTBEHHOTO TIpaBa W OCOOEHHOCTEH
TPAHCHOPTHBIX ONepaluid 3aKIIOYeHHEe ¥ HWCIOIHEHUE
JIOTOBOpa TEPEBO3KH Tpy3a MPAKTHUYECKH ITOAYNHEHBI
HOpMaM TPAHCIIOPTHOTO 3aKOHOJATENIbCTBA, KOTOPHIC
YUUTBHIBAIOT 0COOCHHOCTH TAaKOTO JI0r0BOpa M €ro CIeu-
(¥Ky Ha OT/IENBHBIX BHJIaX TPAHCIIOPTA.
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K BOITPOCY O IPEIMETE, OCHOBAHHNHA
U CTOPOHAX MCKA O 3AIIUTE JEJOBOM
PENNYTAIIUN U KOMIIEHCAIIUH
MOPAJIBHOI'O BPEJA

Hbaukoe K. 10. (BUII, Mozunes)

[Ipeamer ucka o 3ammTe NEIOBOM pemyTalud — 3TO
TpeOOBaHHE OMPOBEP)KEHUsI MOPOYAIINX, HE COOTBETCT-
BYIOIIUX JEHCTBUTENBPHOCTH CBEJICHWH, NPU3HAHUS CBe-
JIEHUII HE COOTBETCTBYIOLIUMU ACUCTBUTEIBHOCTH, IIpE-
CeueHMs JeHCTBUH, HapyIIAIOUMX IPaBoO (HaIpUMep,
JWKBHAALMS TIOpoYame nHpopMaryu, pa3MeImEéHHoN Ha
IUTaKaTax, CTeHAaX, TabJo M MHBIX CPEICTBaX pa3Mele-
HHS, 3aMEHa WM OT3bIB JOKYMEHTA).

Jis peanusanyy mpaBa Ha 3aIlUTY JEJIIOBOM pelyTa-
MM B CyJeOHOM TOpSAKE IODKHBI OBITH COOJIO/ICHBI
HECKOJIBKO yCIOBUH.

1. PactipocTpaHeHne cBeICHUH, MOPOYANINX JIEIOBYIO
penyTanuio HeompeaeaeHHOMY Kpyry iui. Pacmpoctpa-
HEHHE CBEJICHWH, MMOPOYAIINX JEJIOBYI0 PEIMyTalHio, BO3-
MOJKHO ITOCPEICTBOM ONyOInKoBaHMA B nedaTHeIx CMIU,
B pajuo-, Tele- W BHUAEONPOrpaMMax, pa3MelleHHs B
UHTEpHETE, JEMOHCTPAlM Ha IUIaKaTaX, CTEHaX, CBETO-
BEIX Tabmo u B mHOU Qopme. [locTanosnenue [Inenyma
Bricmrero Xo3ssiicreenHoro Cyma Pecrrybnuku Bemapych
Ne 16 ot 16.12.1999. O npumenenuu HopM ['paxkaaHcko-
ro xoxpekca PecrmyOmmkm benapych, peryiaupyromux
3aKJIIOYEHNE, W3MEHEHHE U PpacTOpKEHHE JOTOBOPOB
COJIEPXKHUT KPHUTEPUH OTHECEHHS pPAaCIpOCTPaHEHHON
HHQOPMALMU K CBEACHUSIM, ITOPOYAIIHNM JEJIOBYIO Pery-
TAaI[MI0, 2 UMEHHO: CBEJCHUS JOJDKHBI HE COOTBETCTBO-
BaTh JEHCTBUTEIBFHOCTH;, CBEACHUS JTOJDKHBI HOCUTH IIpe-
JIOCYIUTENBHBIN XapakTep; He COOTBETCTBYIOIINE JCHCT-
BUTEIFHOCTH CBEIEHHS O PYKOBOAWTENE, APYrux pabdoT-
HHUKAaxX NpPH BBITIOJIHEHUH UMM CBOMX TPYIOBBIX (pyHKIMI
U JOJDKHOCTHBIX MOJIHOMOYHUH, JTOJKHBI HETaTUBHO BIIH-
ATh Ha OCYLIECTBICHHUE HOPUIMYECKUM JHULOM HpEANpH-
HUMATEIBCKON U MHOW XO3SHCTBEHHOW (3KOHOMHUYECKOM)
nesitenbHOCTH [ 1, ¢. 168].

He sBistitoTCst mopovamummMu CBEeAEHHS, KOTOPBIE COOT-
BETCTBYIOT JACHCTBUTEIBHOCTH; CBEICHHS OLEHOYHOTO
xapaktepa (CyObeKTHBHOE MHEHHE), TTPOBEPUTH KOTOPHIE
Ha COOTBETCTBHE JICHCTBUTENBHOCTH HE NPEICTaBIIACTCS
BO3MOXKHBIM.

2. B Pecnyonuke benmapych mefcTByeT mpe3yMImius
J0OpONOPSIOUHOCTH, B COOTBETCTBUU C KOTOPOHM IOPO-
yalye CBEJCHUS NPU3HAIOTCS HE COOTBETCTBYIOLIMMHU
JeUCTBUTENBHOCTH, €CIH C JOCTOBEPHOCTBIO HE YCTAHOB-
JICHO MHOE.

BerleykasanHbele yCIOBHS JOJDKHBI UMETh MECTO B
COBOKYMHOCTH. OTCYTCTBHE KaKOro-JnOO M3 HUX BJIEYET
OTKa3 B yIOBJICTBOPEHUH UCKa.

[Ipu obpameHnnu B cyx ¢ UCKOM 00 OIPOBEPKECHUU
CBEJICHUH, MOpOYANINX ACIOBYIO PEIyTaIHio0, HET HE0O-
XOIMMOCTH B COONIOJICHUH TOCYACOHOTO MOpsAKa ypery-
TMpoBaHMsA cropa. VICK mpeassBisieTcsl K JIMILY, Pacipo-
CTPaHUBIIEMY CBEJCHHMS, OPOYAIIHE JIETOBYIO PEITyTaLHIO,
a IMEHHO: K aBTOPY MaTepHasoB, COJAEPKAIIUX CBEICHHUS,
HE COOTBETCTBYIOIINE JEHCTBUTEIBHOCTH U IOpOYalie
JICTIOBYIO PEIyTalluIo; K JIMIAaM, paclpOCTPaHUBIINUM Ta-
KM€ MaTepuaisl U (WIH) CBEACHNUS.

Ecnu ycTaHOBUTH JIMIIO, paclipoCTpaHUBIIEE CBEACHUS,
TIOpOYAIHE IEJIOBYIO PEITyTalllio, HEBO3MOXKHO, 3alllUTa
B Cy/IeOHOM IOpS/IKE OCYIIECTBILIETCS IyTeM IOAaYH 3asB-
JIEHWs O TIPU3HAHWH PACTIPOCTPAHEHHBIX CBEICHUH HE COOT-
BETCTBYIOLLUMH JIEHCTBUTENBHOCTH [2, c. 239].

B cyne ncter mokaspIBaeT TOJNBKO (DAKT pacrpocTpa-
HEHHUS CBEJICHMH, IMOPOYAIINX €r0 JEJOBYIO PEIyTalHIo,
U BIpaBe NPEACTaBIIAThH TOKa3aTeIbCTBA HECOOTBETCTBUS
JIEACTBUTENIBHOCTU PACIPOCTPAHEHHBIX O HEM CBEJCHUM
1 UX HETaTMBHOTO BJIMSHUSA Ha €r0 JICJIOBYIO PEMyTaIlHIo.
@DaxT pacrpoCTpaHEHUSI MOXET MOATBEPKIAThCS, K MPH-
Mepy, OJK3EMIUIIPOM Ta3eThl, CKPHUHIIOTOM caiiTa B
HHTEpHETE, CBUIETEIbCKIMHU MOKA3aHUAMHU.

OO0s13aHHOCTh  TOKA3bIBATh COOTBETCTBUE IECHCTBH-
TENBHOCTH PACHPOCTPAHEHHBIX 00 HCTIE CBEICHUH BO3-
naraercst Ha oTBeT4rKa. OIHaKO MCTEI] BIpaBe MPEACTaB-
JISITh JJOKA3aTEIbCTBA HECOOTBETCTBHSA JEHCTBUTEILHOCTH
pacIpoCTpaHEHHBIX O HEM CBEACHHH M WX HEraTHBHOTO
BIIMSHHS Ha €ro AEJNOBYIO pEIyTaluio B chepe mpeanpu-
HUMATEJbCKOM M MHOM XO34HCTBEHHON (3KOHOMHUYECKOMN)
JesiTeNnbHoCTH. [3, ¢. 158].

IIpu paccMoTpeHHH BOIIPOCa O BO3MOXHOCTH IPHUHS-
THUSI ICKOBOTO 3asIBJICHUS O 3alUTE AEJIOBOI pemyTauu K
HPOHU3BOJCTBY IKOHOMHYECKHH CyIl MpPOBEpseT: KOHKpe-
TH3UPOBAHBI JIM B ICKOBOM 3asIBJICHUH CBEACHMUS, KOTOPbIE
HCTEI] CYMTAECT YMASIOIMMH €ro JEJIOBYIO PEIyTalHio
(HanpuMep, Ha KaKoi CTpaHHIE, B KAKOM a03alle IeqaTHOM
ITyOJMKAIMH 3T CBEJICHUS COEPIKATCS); B €M BBIpaXKaeTcs
1X HECOOTBETCTBHUE JCHCTBUTENBHOCTH M KAKOH TOPSIOK
UX OIIPOBEPIKEHMS NpeIaraeT uctel (P NpeabsBICHIN
TpeGoBaHuUA 00 ONMyOIMKOBAaHUN OTIPOBEPKEHHS €TI0 TEKCT
JIOJDKEH OBITh MPE/ICTaBICH SKOHOMIYECKOMY CYIY).

B cnygae oTcyTcTBUS yKa3aHHUSA B HCKOBOM 3asBICHHU
KOHKPETHBIX MAaTepHaJIbHO-TIPABOBBIX TPEOOBAaHUHA OHO
ocrasisiercst 6e3 aBikenus (crathst 162 XIIK).

IMpumenutensho k cratbe 58 XIIK oTBeTuMkamu 1O
JienaM O 3allUTe JeJOBOW permyTalud MOTYT SBISThCA
aBTOpPBI MaTEpUaliOB, COZAEPKAIIMX 00 MCTIE CBEJICHHS,
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HE COOTBETCTBYIOUINE NEHCTBUTEIFHOCTH M TOPOYAIIHE
€ro JIeNOBYIO DEIyTaluio, a TakkKe JUIa, pacmpocTpa-
HUBIITHE TaKUE MaTEPUAIIBI U (WJTH) CBEIICHUSI.

Ecmm ocmapuBaemble HCTIIOM CBEACHHUS pacHpocTpa-
HEHBI CPEJCTBOM MAacCOBO HH(M)OPMAIH TIPH HATHINH
HCKJTIOYAIOMIUX €r0 OTBETCTBEHHOCTh OOCTOSITENBCTB,
MPEIyCMOTPEHHBIX cTaTheld 52 3akona PecmyOnuku
Benapycs ot 17 urons 2008 roga «O cpencTBax MaccoBoi
nHdopManum», SKOHOMHYECKHH CyJ HNPUMEHHUTEIHEHO
k cratbe 60 XIIK MoxkeT mpuBiedh K y4acTHIO B Jeie B
KayecTBe OTBETYMKA HapsAy C pedakuued cpeiacTsa
MaccoBOil MH(pOpMAIMK OpraHU3alio WK (Qu3nueckoe
JIUIIO, SBUBIITHECS UCTOYHUKOM TAKUX CBEICHUI.

HckoBoe TpeOoBaHWE O KOMIICHCAIIMA MOPAIHHOTO
Bpena IOJDKHO COIEpKaTh yKa3aHHE O TOM, KTO M KaKHM
00pa3oM MPHYMHWI HUCTI[y MOpAJFHBIA Bpel, B 9YeM OH
BBIPAJKAETCSI M B KaKOM JE€HEKHOH CyMME OLICHHBAETCS.
OTCyTCTBHE 3THX CBEJCHUN B ICKOBOM 3asBJICHUH BIICUET
ocrasiieHue ero 6e3 nBrkeHus (crates 162 XI1K).

[pu ompeneneHnu pa3mepa KOMIIEHCALMH MOPaJIbHOTO
Bpela B JICHE)KHOM BBIP@KEHUU MPUMEHHUTENBHO K KaX-
JIOMy KOHKPETHOMY CIIy4al0 HEOOXOJMMO YYHTHIBATh
NPUHLIUI Pa3yMHOCTH M CIIPaBEJIMBOCTH, CTEIICHb HPaB-
CTBCHHBIX CTpaJaHWi HCTIAa W CTENCHb BUHBI MPUYNHU-
TN MOPAFHOTO Bpe/a, a TakKe ero (pMHAHCOBOE T0JI0-
KCHUE.

MopansHBIHE Bpel KOMIICHCHPYETCS TpH HaJTUIUU
BuHBI ero npuanHuTens (craths 933 I'K). O6s3aHHOCTD
JTOKa3bIBaHUS OTCYTCTBUS BHHBI B NIPWYWHCHWH Bpena
BO3JIaraeTcsi Ha OTBETYMKA. B NpeaycMOTpEHHBIX 3aKo-
HOM ClTydasiX KOMIIEHCAIlsi MOPAJILHOTO Bpeaa OCYIIECT-
BJISETCS HE3aBHCUMO OT BHHBI NPUYMHHTENS Bpena
(ctatest 969 T'K). Ilpu 3TOM cClieyeT Y4YUTHIBATH, YTO
NepeyueHb TAKUX CITy4aeB He SIBJISETCS HCUEPIIBIBAIOIINM.

IlockosnbKy MOpanbHBIA Bpej SBISIETCA  BpPEIOM
HEMMYIICCTBCHHBIM, IOUIeXAaIIasl yiuiate mpu oOparie-
HUM B SKOHOMHYECKHH CyIl C HCKOM O KOMIICHCAIIHU
MOpaJbHOTO Bpeda TOCyIapCTBEHHAs IONIINHA HCUYHC-
JISIETCS MO CTaBKE ISl MCKOBBIX 3asBICHUNA HEUMYIIECT-
BEHHOT'O XapakTepa.

Takum 00pazoM, MOKHO CIENaTh BBIBOJ, YTO MICKH O
3allUTe JIeNOBOIl penyTanuu B chepe npearnpuHIMaTelb-
CKOH 1 MHOI X034MCTBEHHOI (IKOHOMHYECKOH) JesITelb-
HOCTH OTHOCST K CHELUUaJbHOH MOJCYIHOCTH 3KOHOMHU-
YEeCKUX CYZ0B. JTO 3HAYMT, UCK HYXKHO I0J[aBaTh B KO-
HOMHYECKHH CyJ HE3aBUCHMO OT TOTO, KTO PacipocTpa-
HIWIT WHpOpPMANHI0 00 OpraHW3alud — (QU3UYECKOe WIIH
ropunuaeckoe jumo (UIT).
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VUCTOPUYECKUN AHAJIN3
BPAYHOI'O JOI'OBOPA

Escosa T.b. (FUII, Mozunes)

CymecTByeT MHEHHE, YTO OpadHBI JOTOBOP ITOITHO-
CTBIO 3aMMCTBOBaH 0EJIOPYCCKUM 3aKOHOAATENEM M3 Ipa-
BOBBIX CHCTEM psiJla TOCYIapCTB — OBIBIIMX peciryOinK
CCCP, xoropsle BBEIM HMHCTUTYT OpayHOro IOTOBOpA,
MIEpEHsIB IPaBOBOM ONBIT CTpaH 3amajHoi EBporsl,
CkanaunaBun, CIIIA. B cBoro ouepenb amepuKaHCKUE
IIPaBOBE/bl IOJIATAIOT, YTO COBPEMEHHBIM MHCTHUTYT,
Ha3bIBaEMBI OpadHBIM JOTOBOPOM WJIM OpadyHBIM COTJIa-
IIeHHeM, OepeT CBOM KOPHH B CpPEIHEBEKOBOM IIpaBe
Anrmun. OmHaKo 3TO HE O3HAYaeT, YTO CTPAaHBl MHBIX
MIPaBOBBIX CHCTEM, HE CBSI3aHHBIC C CEMbel 00IIero mpa-
Ba, HE 3HAJIM ATOT'O TUIIA CoTJaIIeHuH [1, c. 62].

Hcropuueckuil aHanu3 MNO3BOJIAET MNPENINOJIOXKUTS,
YTO B CHCTEME OOLIECTBEHHBIX PETYJSTOPOB BOCTOYHO-
CIIaBIHCKUX HapoJOB OpayHBI AOroBop (Kak corJjarie-
HHE CYNpYroB, ONpeAeNfAiollee HX HMYIIECCTBEHHBIE
B3aUMOOTHOILICHHSI Ha Mepuoj Opaka M IOCIe ero pac-
TOPXKEHUs) UMeeT OoJjiee npeBHUE KOpHU. OH MOSBUICS U
Pa3BHUBAJICS CaMOCTOSITENIBHO, BHE 3aBUCUMOCTH OT BIIHSI-
HUS 3alaHbIX PABOBBIX CUCTEM [2].

Tak, eme B IOXPUCTHMAHCKUM MNEpPHOJ «BO BpeMs
00pydeHHs B 0OpMIIIEMON TIPH 3TOM «CTOBOPHOM 3aITHCHD)
MOTJIM YCTaHABJIMBATHCS YCIIOBUS, ONpPENEISIONINE [TpaBa
1 00S3aHHOCTH CYTIPYTOB TIO ITOBOJY HMYIIIECTBaY. JloroBOp
9TOT 3aKITIOYaJCs 4Yalle BCEro POAUTEISIMH MAaJIOJICTHHX
KCHUXAa M HEBECThI U OOCCIICUMBAJICS HEYCTOWKON WM
3agaTkoM. CrefoBaTeNbHO, CTOBOPHAS 3aIlUCh SIBIIAJIACH
npoo0pa3oM COBPEMEHHBIX OpayHbIX JOrOBOPOB. ITO
OIIPOBEPraeT TEOPHIO, YTO OpayHbINA JOTOBOP OBLT HOJIHO-
CThIO 3aMMCTBOBAH M3 OIIBITA MPABOBBIX CHUCTEM 3amaj-
HBIX CTpaH.

[IpaBoTBOpPUECTBO B CEMEMHOM NpaBe MPUMEHUTENILHO K
HOpMaM, HEOOXOIOMMBIM Il PEryIUpOBaHHA OpavHO-
JIOTOBOPHBIX OTHOILIEHUHN, CONPSIKEHO C PSIIOM CIIOAKHOCTEHN.
Cnengyer OTMETUTh HEKOTOPYIO MOBEPXHOCTHOCTb, JOIY-
IICHHYI0 OENOPYCCKUM 3aKOHOJATeNleM B cdepe peryiu-
poBaHMs JaHHBIX OTHolIeHWH. Ha ypoBHe 3akoHa Kak
HanboJiee 3HAYMMOTO MCTOYHMKA IpaBa COOTBETCTBYIOIINE
HOPMBI cofiepkaTcst b B AByX cTaTthax KobC (ct. 13,
cT. 13-1), a Takxe B cT. 259 I'paxkmanckoro xoaekca Pec-
nyonuku bemapych, uMmeroniei ckopee AeKIapaTUBHBIN,
HEXEeJIM MPaKTUYEeCKH 3HAYMMBIN JIJIsl IPABOIIPUMEHUTENS
XapakTep.

Taxkas MomBITKa CXaTh Bech 00hEM MpPaBOBOI HH(POP-
MaIlid O TOHSTHH, COACPKAHUH, CYOBEKTHOM COCTaBe,
OCHOBAaHHUSIX MpPU3HAHUS HEACHCTBUTEIbHBIM, MOPSAKE
3aKJIIOUEHUS, U3MEHEHUSI, PACTOPKEHUSI U MPEKPALLCHUS
OpavHOro I0rOBOpA JI0 pa3Mepa IBYX CTaTell MpeacTaBIsieTcs
HEJIOCTaTOYHOM, IIOCKOJIBKY BJI€YeT BO3HHKHOBEHHE MpoOe-
JIOB B TIpagBe.

Bo ncnonHeHme u pa3BUTHE 3aKOHOAATEIBHBIX HOPM
MunuctepctBoM tocTunuu PecmyOnuku bemapyck Obiia
MPEINPUHSITA TIONBITKA MPEIyNPEeKICHNS psAaa IpodieM
B 007acTH FOPHIUYECKOTO O(OPMIICHHS 3aKIIOUCHHMS
OpayuHBIX JJOrOBOPOB MOCPEACTBOM HM3/aHHs YKazaHHS O
HOPSIZIKE HOTApUAIBHOTO YI0OCTOBEPEHHSI OPauHOTroO JOT0BO-
pa, YTBEPXKAECHHOTO MpHKa30M MHHUCTEPCTBA FOCTHLIUU
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Pecniyomuku Bemapych Ne 243 ot 15.11.1999 r. Oanako
JOKyMEHT HE JaJ OTBETOB HA DA HEYpPeryIupOBaHHBIX
BOIIPOCOB M MMEJ CKOpEe NMPUKIATHOE M Pa3bsICHUTENb-
Hoe 3HaueHue. IlocranoBnenue Ilnenyma BepxoBHoro
Cyna PecryOmmkm bBemapycs ot 22.06.2002 1. Ne 5
«O TpakTHKEe NPUMEHEHHS CYAaMH 3aKOHOAATEIIbCTBA
IpU PAacCMOTPEHUM JeN O PAacTOPKEHWH Opaka» aaeT
TOJIKOBaHHE HOpMaM, coaepkamumes B ¢T. 13 KobC [3].

CrenoBarenbHO, pa3BUTHE OOIIECTBEHHBIX OTHOIIE-
HHUH, MOCTENIEHHOE HM3MEHEHHE OTHOIIEHHS K MpaBy, B
YaCTHOCTH CEMEHHOMY, MO3BOJIMJIO 3aKPENUTh MHCTHTYT
OpayHOTO J0rOBOpa Ha MPaBOBOM ypoBHe. Tak, B 1999 r.
BCTYIWI B cwiy HOBBIH Komekc o Opake u cembe, rme
BBEIICH MHCTUTYT OpPAadHOTO JOTOBOPA, YTO CIENAN0 HOPMY
o0melt COBMECTHOH COOCTBEHHOCTH CYIPYTOB TUCIIO-
3UTUBHOM.

B Hameli cTpaHe, KaKk U B CTpaHaX OBIBILIETO COBETCKOTO
COr03a, OpayHBIi OrOBOpP IIMPOKOTO PAaNCPOCTPAHEHUS HE
Haresn. [IpH4uHbI 3TOro 3aKIIFOYaroTCsl B MEHTAIIUTETE, 1pa-
BOCO3HAHUM, KAaK COCTABHOM 4YacTH IIPAaBOBOM KYJbTYpbI
mozeil. B cozHannu GenopycoB ObITYeT MHEHHE, YTO Opak
JIOJDKEH OBITh IOCTPOEH Ha JIFOOBH, a 3aKIIF0YEHHEe OpavHOro
JIOrOBOpa IPEICTABISIETCs], KaK 3aKII0UeHHe Opaka «I1o pac-
YETY», YTO SIBIACTCS HETPUEMIIEMBIM.
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HNPEAITIOCBIJIKM BOSHUKHOBEHMUMSA
U PA3SBUTHSI IPABOBOM KATETOPUH
«CMEKHBIE ITPABA»

3aiiyesa C.B. (BUII, Mozunes)

HNmnynscoM fans BO3HMKHOBEHMST CMEXHBIX IIpaB
MOCTYKHUJIO TOSIBICHHE HOBBIX TEXHUYECKHUX CPEACTB,
a IMEHHO: M300peTeHne paano, rpaM3aIic 1 KHHeMaTo-
rpada, Mo3BONSIOMINX (UKCUPOBATH HM300paKEHHE U
3BYK, @ TAK)K€ BOCIIPOM3BOJIUTH IIPOLECC UCIIOJIHEHUS U
co3faBath (POHOrpaMMBbI, Nepelaud BelIaTeIbHBIX Opra-
HU3alMH, a TAaK)Ke CO3/IaHre TI00aNbHONH KOMIBIOTEPHOM
cetu MHTEpHET.

Eme coBceM HENaBHO IOHATHE «CMEXKHBIE IIpaBa
3aTparvBajlo MHTEPECH CPABHUTENIHHO HEOOJBILIOrO 4Yucia
mozeit B Mupe. Ho mo Mepe pa3BUTHS HAYYHOTO U XyHO-
JKECTBEHHOI'O TBOPYECTBA, YCUJIEHUS POIHU JyXOBHOU
CTOPOHBI XHM3HU O0IIEeCTBa BO3HUKAINM HOBBIC HAaIlpaBJe-
HUS HCIONIb30BaHMSA IPOU3BEJNECHHUN JHUTEpaTypel H
HCKYCCTBa, IOSBJSINCH  HOBBIE  NPaBOOOJIagaTelu.
Jo Bropoil nosoBuHsl XIX B. BOCHPOU3BOAWICA JIMIIb
pe3yabTaT TBOPUECTBA ABTOPOB, & 3aTEM 3TO CTAJIO BO3MOYKHO

1 B OTHOILICHUM XXMBBIX MCIOJNHEHUI 1 GoHOrpamMm. Tak
XKe, KaK M300peTeHHE KHUTOINCYaTaHHs B 3HAYUTEIBHON
Mepe YCIO0XKHIIIO ATl aBTOPOB KOHTPOJb 3a HCIOJIb30Ba-
HHEM HX JINTEPATYpPHBIX NPOU3BEICHHUH, TaK U pajuo,
rpaM3anichk W KHHeMarorpad JHIIaad HCIOIHUTEICH
BO3MOXKHOCTH 3 (EKTHBHO  PErylIupoBaTh IpoIiecce
HCIIONB30BaHMs PE3YIIBTATOB UX JeaTedabHoCTH [1, ¢. 17].

IlyTe npoABMXKEHUS aBTOPCKOTO TPOU3BEACHHSA K
yOJIMKe KOPEHHBIM 00pa3oM 3aBHCUT OT Xapakrepa Hpo-
um3BeneHud. Tak, nuTepaTypHoe MpPOU3BEACHUE, NpeaHa-
3HAYEHHOE IS IIMPOKOTO KPyra 4nuTartelieil, 00s3aTenbHO
npoiiner yepe3 pyku uzparens. [Ipu 3tom usparens, Boc-
MIPOU3BOMS PYKONHCH, HE BIIpaBe UYTO-THOO NOOABHTH K
BBIPA3UTENILHBIM CPEACTBAM aBTOpa. MlHaue obcTout neno
C TIPOM3BENICHISIMH JIPaMaTypTUH, MY3bIKH MIIF TAHTOMUMBI,
MIPEAHA3HAYCHHBIMH [UI CIYXOBOTO HIIHM 3pPUTEIBHOTO
BOCTIPUATHA. 31eCh 00S3aTENbHO ydacTHe HMCIIONHHUTEI,
KOTOPBIN CO3aeT CBOIO HETMIOBTOPHUMYIO MHTEPIIPETAIHIO
aBTOPCKOTO NPOU3BEJCHUS, BHOCUT B IPOLIECC €ro Mpo-
JIBUJKEHMSI CBOM MHTEJUIEKTyaJIbHbIN BKaaa. McnonHuTens
CTaHOBHTCS Kak ObI KJIFOUCBOW (PUTypOi BCEro mporecea,
«TIePEeKUIBIBACT MOCTHK» U3 aBTOPCKUX IPaB B CMEKHBIE
U CTAHOBUTCSI POJIOHAYaIbHUKOM TaKOBBIX. FIMEHHO ero
WCTIOTHEHUS 3aMUCHIBAIOT MPOU3BOAUTENN (POHOTPAMM U
MIepeatoT BEIaTeIbHbIC OPraHM3aNH.

Kommpomuce Mexay wuaeeld aBTOPCKOTO IIpaBa M
HOBBIMH TIpaBaMH BBIPA3WICA B TNPH3HAHUU TOTO, YTO
NIepBOHAYAIbHOE MPAaBO Ha HOBBIE BHUIBI OOBEKTOB
(ucnonHeHus, (HOHOTPAMMBI, MPOTPAMMBI BEIIATEIBHBIX
OpraHu3aIyii) He SBIAETCS] aBTOPCKUM, HO IPEACTaBIsSeT
co0oil mpaBo, oTHOCsIIEeCs K chepe MHTEIUICKTYaIbHOM
coOcTBeHHOCTH. B cBsA3u ¢ 3TuM B mepBoi mojoBuHe XX
CTOJIETHS 3aKOHOJATeJICTBO MHOTHMX CTPaH INPEIOCTABUIIO
M0JI0OHBIE TTPaBa UCHOJIHUTENSIM, T.€. TEM, KTO UCTIOJIHSET
WIH «TOJIKyeT» (MHTEepIpeTHpyeT) npousBeneHus. Tak,
elre 710 NpUHATHS PUMCKOI KOHBEHIIMN HEKOTOPBIE CTPaHBI
Cesepnoii EBporsl npuHAIM B CBOMX 3aKOHAaxX 00 aBTOP-
CKOM TIpaBe HOBBIE MpaBHJa OXPaHbl TPEX YKa3aHHbIX
rpymnn mnpaBooOiamareneil (B wactHocTh, mo JlaTtckomy
3akoHy 00 aBTOpckoM mpase 1933 r. mpomsBoaHTENH
IPaMIUIaCTHHOK MMEET NpaBO TPeOOBaTh BO3HATPAXKIICHHS
3a UCIOJIb30BaHNE MPAMITIACTHHOK 10 pajano) [2, ¢. 134].

Hanee, yxxe B 1936 1. ABctpust u 1941 r. Uranus
NPEAOCTABUIN CMEXHbIE TpaBa MCIIOJHUTEISIM U IPOU3-
BOJUTENSIM 3ByKo3anuceil. [lockonbKy npaBa UCIIOTHUTE-
JieH, mpou3BouTeNeH (GOHOTPaMM U BelIaTelei SIBISIFOTCS
B3aMMOCBSI3aHHBIMH, B IIEJISIX YCTAHOBJICHHUS CIIPABEAINBOTO
OaslaHca MeXITy HUMH ObUIa BBIIBHHYTa HAEsl 00beIMHEHUS
nx B enuHoM uHCTHTyTe. lllMpokoe pacmpocTpaHeHne B
HallMOHAJIBHBIX 3aKOHOJATEIbCTBAX PA3IMYHBIX CTpaH
TEepMHHA «CMEXHBIE IIpaBa» CBA3aHO C 3aKJIIOYEHHEM B
1961 . MexxnyHapoIHOM KOHBEHITNH 00 OXpaHe HHTEPECOB
apTUCTOB-HUCIIONHHUTENIEH, IPON3BOUTENICH (POHOTPAMM U
BEIIATEIbHBIX OPTaHU3ALHS.

OTmeuast CBSI3p HOBOW KaTETOPHH NPaB C aBTOPCKUM
MIPaBOM, MX CTaJM 0003HAYaTh KaK «OIM3KHE», «CBS3aH-
HBIE», «COCEJICTBYIOIINE» WIH «CMEXHBIE» IpaBa
(neighboring rights, certain related rights). [1, c. 17].

W3HavanbHO MOSBICHUE OTAEABHOIO HOHATHS «CMEX-
HBIE TIpaBa» B LUBWIMCTHKE BBI3BAHO ANUCKYCCHEH IO
MOBOAY PacIpOCTPAHEHHs MPABOBOIO PEXKMUMa aBTOPCKO-
IO NpaBa Ha MCIOJIHNTEICH.
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Tak, no muenuto Monaca B.S1., B pesynbTare TBOpUE-
CKOHl JIeATEIIbHOCTH HCIIOJIHUTEEH CO34aeTCsl HOBBIM
00BEKT aBTOPCKOTO MpaBa — 3aBUCHMOE IPOW3BE/ICHHE
HCTIOJTHUTENILCKOTO MCKYCCTBA, NPaBa Ha KOTOPOE JOJKHO
OXpaHATHCS B PaMKax aBTOPCKOro mpasa [3, c. 15]

AntumonoB b.C. n ®neitmnn E.A. takke oTHOCHIN
npaBa UCIIOJIHUTENEH K KaTerOpuu aBTOPCKHX, YKa3bIBasl,
YTO «...NOSIBUBIIASACSA C Pa3BUTHEM TEXHUKU BO3MOXK-
HOCTb 3aKpEIICHUS Pe3yIbTaTOB TBOPUECTBA UCIIOIHHUTE-
JIel BBIIBUHYJIA BONIPOC 00 aBTOPCKOM TIpaBe. .. ».

Pan uccnenoBarenei, oTnaBas JOJDKHOE JEATEIBHO-
CTH UCIIOJTHUTEIICH, TEM HE MEHee, OTKa3bIBAJIM UM B IIpe-
JIOCTaBJIEHUU aBTOPCKO-NIPaBOBOM oxpaHbl. Tak, ['opnon
M.B. HE cumTa; BO3MOXHBIM NPHMEHEHHE OIS 3aIUTHI
HMHTEPECOB UCTIONHUTENS CHCTEMBI 3aIUTHI, XapaKTePHON
JUTSL aBTOPCKOTO IIPaBa, MOCKOJIBbKY MPOIECC MCIOTHEHUS
HE MPUBOJUT K CO3/IaHMIO HOBOTO Tpow3BereHus. Pa3BuBas
MBICJIb O TOM, YTO PE3YJIbTAT TBOPUYECKOH JEATEIHHOCTH
UCTIOJTHUTEIICH He SBJIIETCS 00bEKTOM aBTOPCKOTO IpaBa,
MHOTHE HCCIEIOBaTeNM Tpelarajd paccMaTpHBaTh
HCTIONIHUTENEH KaK OTAEIbHYIO KaTeropuio npapooOiasa-
teneit. C touku 3penust B.M. CepebpoBckoro, «apTuct-
UCTIONIHUTENIb HE CO3JaeT HOBOTO, CaMOCTOSITEIBHOTO
MIPOM3BEACHHUSI, @ €TO MpaBa SBISIFOTCS «CMEXKHBIMIY WIIH
«POACTBEHHBIMUY C aBTOPCKUMH IIpaBamMu» [4, c. 86].

VY4uTeIBas Kaue€CTBEHHBIE OCOOCHHOCTH AEATEIHHOCTH
CyOBEKTOB CMEXHBIX IIPaB, OTIIMYNE UX PE3YNbTaTOB OT
ABTOPCKUX MPOM3BEACHHH, paBa MCIIOJHHUTENCH, IPON3-
BoxuTeNned (OHOTpaMM M OpraHM3alMi BeIaHWsA ObUIH
00beMHEHBI 3aKOHO/IaTEIeM [0 OCTATOYHOMY HPHU3HAKY
U Ha3BaHbl «CMEXHBIMU IIpaBaMu» B OcHoBax Trpax-
naHckoro 3akonoxaarenscTBa Corosza CCP u pecry6uuk
ot 31 mas 1991 r. Crates 141 OcHoB Ha3biBana [IpaBoo0-
JaJaTessIMU  UCTIOJHUTENEH  (apTHCTOB,  PEKHCCEPOB-
MIOCTAHOBIIMKOB U TUPUKEPOB); JIUI, CO3JABIINX 3BYKO-
WIN BHAEO3ANNCH; OPraHM3aluu 3(GHUPHOTO BEIAHMSA
[5,c.201].

B oreuecTBeHHON MpaBOBOW [OKTPUHE BOIPOC O
CYIIECTBOBAaHNHM CMEXHBIX NPaB U UX IPaBOBOHN IPUpPOJIE
Haval 00CyX/1aTbCsl CPABHUTEIBHO HEJITAaBHO — B CEPEIMHE
MPOILIUIOTO Beka. B TOT mepuoj cMexHbIe IpaBa B 3aKO-
HOJIaTEeNIbCTBE HE OBUIM 3aKpEIUICHBI, IOITOMY BBICKA3bI-
BaHUS U Hy6HI/IKaHI/II/I YY€HBIX HOCUJIIU YUCTO TCOPETUYC-
CKHI XapaKTep, OCHOBBIBasICb B OCHOBHOM Ha 3apyOex-
HBIH OIIBIT.
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PETUCTPAIIMA CYBBEKTOB
XO03AMCTBOBAHUSA AJIMUHUCTPAIIUAMHA
CBOBOJHBIX DQKOHOMMWYECKHX 30H
B PECIIYBJIMKE BEJIAPYCH

Pyoensn A. B., 30pyk H. A.
(BHII, Mozunes)

CBo0Oo/1HbIE SKOHOMUYECKHE 30HBI (naee — CO3) kak
WHCTUTYT PHIHOYHOM SKOHOMHUKH 3aHHMalOT 0c000€ MECTO
B mnpaBoBoil cucrteme Pecny6muxu benapycs. Ceroans
KXl 00NacTHOW meHTp bemapycu Moxer mpemio-
JKUTh, KAK HHOCTPAHHOMY, TaK U OTCUYCCTBCHHOMY HHBE-
CTOpYy TNpHBJIEKATEIbHBIC YCIOBHUS JUIi WHBECTHPOBAHMS
Ha Teppuropun CI3.

[TpaBoBEIE M OpraHM3AIIOHHBIE OCHOBBI CO3MAHHA,
nesTenbHOCTH U JuKBupanun CO3 Ha Teppuropun Pec-
myonmukn bemapyce ycraHoBiensl 3akoHoM PeciryOnmkn
Benapyce "O CBOOOIHBIX 3KOHOMUYECKHX 30HaX" OT
07.12.1998 r. No213-3 (manee — 3akon Ne213-3), Ykazom
[Mpesunenra Pecnyonuku benapycs ot 20.03.1996 r.
Ne 114 "O cB0OOOIHBIX SKOHOMHUYECKUX 30HaX Ha TeppHU-
topun PecnyOnuku benapycw", VYkaszom Ilpesupenra
Pecnyomuku Benmapycrs ot 09.06.2005 1. Ne 262 "O neko-
TOPBIX BOIPOCAX NEATEILHOCTH CBOOOIHBIX YKOHOMHYE-
CKHUX 30H Ha Tepputopun Pecnyonuku benapycs" [2].

Anmvunuctpauuss CO3 sBiseTcs PErucTpUPYIOIINM
opranoMm. B kauectBe pesmmenta CO3 MoryT OBITH 3ape-
THCTPHPOBAHBI TOJBKO IOpUAMYECKHE iuia PecmyOnmkn
Benapyce u uHIuUBUAyalbHBIE NpeanpuHumarenn Pec-
nyonuku benmapych ¢ MecTOM HaxOXICHHsS B I'paHHIAX
nanHoit CDO3, 3akmouuBIIMe ¢ aaMuHucTpanueid CDO3
JIOTOBOP 00 yCIOBUSX AearenbHocTH B CO3.

Ha cerommsmnuii neHp B PecmyOnuke benapych
¢byHKmMoHupyoT mects CO3:

— C23 "bpect"

— CO3 "MuHcK"

— C93 "I'omenb-PaTon"

— C33 "Butebck"

— C23 "Morunes"

— CO3 "I'ponHouHBECT".

3axoH Ne213-3 ompezensieT creruaabHBINA IMPaBOBOM
pexum CI3 Kak COBOKYITHOCTH MPaBOBBIX HOPM, Tpeay-
CMaTpHBaKOIIMUX Oojiee OmarompusTHbIe, yeM oOIeycTa-
HOBJICHHBIE, YCIOBUS Ul OCYIIECTBICHUS MHBECTUIIOH-
HOM U IIPEeNIIPUHUMATEIBCKOMN EATENBHOCTH.

[TpuBneKaTenbHOCTD CIIEMHAIBHOTO MPABOBOTO PEXXMUMa
B CO3 s mOTeHUMAIbHOrO HMHBECTOpa 3aKJII0Yaercs,
NpEeXe BCEro, B 0COOOM pexuMe HaJIoroo0JI0KEHHS —
CHELUaIbHOM TOPSAIKE WCUUCICHUS W YIUIAThl HAJIOTOB,
cO0pOB (TOILTHH).

Crenyer OTMETHTB, YTO HM3-TOJ ACHCTBHS CIICIHAb-
HOTO MpaBoBoro pexkuMa CO3 U3BATH CIEAYIOMNE BUIBI
JIESITETTBHOCTH:

— O0OIeCTBEHHOE THTaHUE, NEATEIBHOCTh B cdepe
UTOpHOTO OM3HECa, TOProBasi U TOPTOBO-3aKyIOYHAs Jesi-
TENBHOCTH, ONEPAINH C IEHHBIMU OyMaramu;

— peanu3aiust ToBapoB (paboT, ycayr), MPOU3BOJICTBO
(BBINIOJIHEHNE, OKA3aHHUE) KOTOPBIX OCYIIECTBISIETCS MOJI-
HOCTBIO WJIM YaCTHYHO C HCIIOJIb30BAaHHEM OCHOBHBIX




CpEICTB, HAXOMSAIMNXCS B COOCTBEHHOCTH WM WHOM BeIll-
HOM TipaBe pesupenta CO3, u (wim) Tpyna pabOTHUKOB
pesunenta CO3 BHE ee TEPPUTOPHH;

— JIeATeNbHOCTh OaHKOB, HEOAHKOBCKHUX KPETUTHO-
(hPMHAHCOBBIX U CTPAXOBBIX OPTaHU3AIH.

Ocy1iecTBiIeHNHEe OTACTBHBIX BUIIOB JCATSIHHOCTH HA
teppuropuu C33 3anpeniero. CornacHo 3akoHy Ne213-3,
HopMaMm Ilonoxxenuit o C33 u HoroBopa 0 EADC k HuM
OTHOCSATCS CJIEIYIOIUE BUJIBI:

— TPOU3BOACTBO, XpaHEHHUE, pealnu3alusi, PEMOHT
OPYXKHS, €TO COCTAaBHBIX YacTeil 1 KOMIIOHEHTOB, Ooenpura-
COB K OPYXHIO, B3PBIBHBIX YCTPOICTB, a TaKKe MPOU3BOJCT-
BO, XpaHCHHUE, PEATN3ALIIS B3PHIBYATHIX BEIIIECTB;

— TPOW3BOJICTBO, IepepaboTka, XpaHeHHe, 00e3Bpe-
JKUBAHWE, peaTu3alisd PaIiOaKTUBHBIX W MHBIX OMACHBIX
MaTepHajoB;

— 000pOT HAPKOTHYECKUX CPE/ICTB, NICHXOTPOITHBIX Be-
IIECTB, UX MPEKYPCOPOB;

— [0CEB, BBIpAIIMBaHKE, TepepaboTKa, XpaHEeHHe, peasly-
3a1us KyJIbTyp, COJiep KalluX SI0BUTHIE BelecTBa U ap. [1].

Peanuzarus WHBECTUIMOHHOI'O TMPOEKTa HAa TEPPUTO-
pun CO3, BKIIIOYas CO3/IaHUE U PETUCTPALIMIO IOpUIUYe-
CKOT0 JIMIIa B KadecTBE CyOBEKTa XO3siICTBOBaHMA Ha
teppuropun CI3, a Takke PErHCTPAIUI0 IOPHIINIECKOTO
Jmma B KadectBe pesupeHta CO3, mpendrmonaraer mocie-
JIOBAaTEILHOCTE NIEHCTBUN MHBECTOPA, KOTOPYIO YCIOBHO
MOJKHO Pa3JIeINTh HA HECKOJIBKO 3TAIOB:

1. Co3z0anue ropuouuecxkozo auya.

Pesumerrom CO3 MoxkeT OBITH YKe CO3TaHHOE W
IpoIleAliee TOCyIapCTBEHHYIO PETHUCTPALUIO0 IOpUANYe-
CKO€ JIMIIO C MECTOM HaXO0>KJCHHS B IPAHHUIIAX COOTBETCT-
Bytomieit CO3.

Ha teppuropun CO3 perucrpanuio OPUAHIECKUX
JIMII OCYIIECTBIIACT anMuHucTparusa CO3.

2. [loozomosxa uneecmuyuoHHO20 npoexKmd.

VHBeCTHIIMOHHBIA TPOEKT SBIACTCS OCHOBOIOJA-
raromuM (HakTopoM B TIOCIEAYIOMIEH PpErucTpanud B
KauecTBe pe3usieHTa CI3.

VHBeCTHIIMOHHBIA TPOEKT JOJDKEH OTBEYATh Clie-
JTYIOIIIIM OCHOBHBIM KPHUTEPHUSIM:

— 00bEeM HWHBECTUIWH IODKEH COCTaBIATH CyMMY,
SKBHUBAJICHTHYI0O He MeHee | MIIH. €BpO, OJHAKO, €CIU
HMHBECTOpP T'OTOB BJIOKUTh MHBECTHIIMH B TE€YEHHUE 3 JIeT,
TO JUIsl TAKOM KaTerOpUM HHBECTOPOB MHUHUMAaJIbHBIN
nopor 00b&M HHBeCTHIINH CHIDKEH 10 500 ThIC. eBpo;

— WHBECTHLMOHHBIA TIPOEKT JOJDKEH MpeaycMaTpH-
BaTh CO3JIaHWE W (WMJIHM) pa3BUTHE IPOU3BOJACTBA, OPUCH-
TUPOBAHHOTO HA 3KCIIOPT | (FITH) UMIIOPTO3aMEIICHHE.

3. Pecucmpayus 6 kauecmee pezudenma CI3

Hnst peructpanuu B kadectBe Pesunmenta CO3 B
aIMUHMCTpalMio cooTBeTcTBYtomel CO3 nogarorcs ciie-
IYIOIIHE JOKYMEHTBI:

— 3asgBJEHUE MO YTBEPXKJICHHOW aJMUHUCTpaIUuei
C93 dopwme;

— 3aBEpPEHHBIC B YCTAHOBJIEHHOM IOPSAKE KOIWHU ydU-
pEeIUTENBHBIX JOKYMEHTOB C TPEXbSBICHHEM OpUTHHA-
JIOB TOKYMEHTOB;

— KOTIUSI CBHUJIETEIHCTBA O T'OCYAapCTBEHHON PETucT-
pAaIH C IPeIbsIBICHAEM OpUTHHAIIA TIOKYMEHTA;

— OM3HEC-TUIaH MHBECTUIIMOHHOTO MPOCKTA 10 (opMe,
YTBEpKIECHHON aMUHHCTpaLyeil, cooTBeTcTByIOUIel CO3;

— TUTATe)KHBIA JTOKYMEHT, MOATBEPKAAIONINHA YIUIATY
TOCYIapCTBEHHOW TMOIUIMHBI, KOTOpas cocraBisier S50
0a30BBIX BEJIMIHH.

Taroke, TOTCHIHWAIEHOMY pE3HUICHTY HEO0O0XOAUMO
MTOJIICATh TOTOBOP 00 yCIOBHAX AestenpbHoCTH B CO3 ¢
apmuHACcTpanueit CO3.

OdunuaibHBIM  OPUIUYECKUM JTOKYMEHTOM, TMOJ-
TBEPXKAAIONINM PETHCTPALUI0 CYOBCKTa XO3SHCTBOBAHUS
B KaueCTBE PE3UJICHTA, SBISACTCS CBHUJCTEIBCTBO O PErH-
CTpaluy B KauecTBe pe3ugeHTa CO3, BblaBaeMoe aIMHU-
Huctpauuer CO3 0T UMEHHU TocyAapCTBa.
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®AKTOPHUHI' BCUCTEME
I'PA’KIAHCKO-ITPABOBBIX IOI'OBOPOB:
OBIIASA XAPAKTEPUCTHUKA

3enoe 3.H., Tpouxuii B.A. (FUII, Mozunes)

@duHaHCHPOBaHHE I0J] YCTYIKY ACHEKHOro TpeOoBa-
HUSL — 3TO 3aMMCTBOBAHHBIH W3 3apyOeXHOrO IpaBa
nHCTUTYT. PaKTOPUHT JOCTATOYHO XOPOILIO H3BECTECH
IIpaBy CTPaH aHIJIOCAKCOHCKOHM MPAaBOBOW CEMbH W NPaBY
CTpaH mTpaBoBoro kiaccummsma (Ppanuus, ['epmanus,
Hunepnanner). B crpanax poMaHO-TepMaHCKOM paBoOBOM
CEeMbH OCHOBY IIPABOBOT'O PETYJINPOBAHMS OTHOIICHUH 1O
YCTYIIKE JIEHEKHOTO TpeOOBaHUSI COCTABJISAIOT HOPMBI,
coJieprKallrecs B rpakJaHCKUX Kojekeax [1, c. 146].

«B Pecnybnuke bemapycs HMeIOTCS HEOOXOIMMBIE
YCIIOBHS ¥ IPEATIOCHUIKHI /I MIPUMEHEHHS (PaKTOPHUHIOBBIX
ollepanyii MPH OCYIIECTBICHHH CHAEIOK MEXIy CyObek-
TaM{ XO3SHCTBOBAaHMWS KaK BHYTPH CTpaHBI, TaK M Ha Me-
JKAyHapoIHoU apene» — ykasbiBaeT Llkyt O.H. [2, c. 53].

B cootBercTBuM ¢ nonoxenusmu 4. 1 cr. 772 I'pax-
JaHckoro kojekca Pecry6nuku benapycs: «Ilo norosopy
(bMHAHCUPOBAHUS IO/l YCTYIIKY JEHEKHOro TpeOOBaHUsI
(dpaxTopunra) omHa cropona ((akrop) o0s3yeTcs Apyroi
CTOpOHE (KpemuTopy) WIM CTOpOHaM (KpemuTopy H
JIOJDKHUKY) BCTYIHTH B JICHEIKHOE 005I3aTEIILCTBO MEXIY
KPEIUTOPOM M JOJDKHHUKOM ITyTE€M BBIIUIATHI KPEIUTOPY
CYMMBI JICHEXKHOTO O00s3aTeNbCTBAa JOJDKHUKA 32 BO3HA-
rpaxaenue» [3].

Taxke HOPMBI O (DAaKTOPUHIE COAEPHKATCS B TIOJIOKE-
HUsIX CT. 153 u 1. 153-1 BankoBckoro xozekca PecryOmmku
Benapycs: «®uHaHCHpOBaHME MOJ YCTYNKY JEHEXKHOTO
TpeboBaHus ((PaKTOPHUHT) OCYIIECTBISIETCS ITYTEM 3aKIIIO-
YeHUs! J0roBopa (PMHAHCHPOBAHUS MO YCTYIKY JICHEX-
HOTO TpeboBaHMs (fajiee — JOTOBOp (DaKTOPHWHTA) WIIH
coBepiieHus (aKTOpHHTOBBIX omeparuil. [lo moroBopy
(aktopunra onHa ctopona (akrop) — OaHK miu HeOaH-
KOBCKasi KpeIUTHO-(pUHAHCOBAas OpraHU3amus 00sa3yeTcs
JIpYToi CTOpOHE (CTOPOHAM) — KPEAUTOPY TN KPEIUTOPY
1 JOJDKHHUKY BCTYIHTH B JICHE)KHOE 00S3aTEIECTBO MEKIY
KPEIUTOPOM M JOJDKHUKOM ITYTEM BBIIIATHI KPEAUTOPY
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CYMMBI JI€HEXKHOTO OO0S3aTENbCTBA IOJDKHUKA 32 BO3HA-
rpakaenue» [4].

«ITockonbKy (haKTOpPHHT SBJISIETCS OaHKOBCKOW oOITe-
panmel, TO Ha €€ OCYIIECTBIEHHE HEOOXOIUMO HMETh
CHenHanbHOEe pa3pemieHne (JIHUIEH3UI0), BBIaBaeMoe
HammonansaeiM 6ankoMm PecnyOmmkn Bemapycb» — mon-
yepkusaet lkyt O.H. [2, c. 53].

ITo cBoeii npaBoBO¥i IPUPOAE TOTOBOP (PaKTOPHHTA:

— IBYCTOPOHHHUI;

— KOHCECHCYaJIbHBI;

— BO3ME3/IHBIN.

[Ipeamerom moroBopa akTopuHra siBisieTcss GpuHaH-
CHpOBaHME KPEAUTOPA — BHIILIATA EMY CYMMBI JEHE)KHOTO
00s13aTeNTbCTBA JOIDKHUKA C YI€TOM JUCKOHTA [5, ¢. 91].

«JloroBop (pakTOpHHTa MOXKET 3aKJIOYATHCS IO TTOBO-
Iy KaK OJHOTO IEHEKHOTO O0s3aTeNbCTBA, TaK M psaa
JICHE)KHBIX 0053aTENbCTB, B TOM UHCJIE U TeX, KOTOpPbIE
MOTYT BO3HHMKHYTh B OyIyIIeM, B 4aCTHOCTH, OJHOPOI-
HBIX JEHEKHBIX 0053aTEeNIbCTB MO ITOJYYSHHUIO OTUIATHI 32
nocTaBleHHbIH ToBap» (4. 3 cr. 772 T'K) [3].

[Tpu ckpbITOM (haKTOpUHTE B MPEAMET J0r0BOpa BXO-
IUT ¥ BO3BpaT ACHEXKHBIX CPEICTB (akTopy 3a CHET
MOJYYEHHOTO MM OT JOJDKHMKA ((aKTH4eckas yCTyIkKa
JICHE)KHOTO TPeOOBAHU), a TIPH OTKPHITOM (haKTOPUHTE —
mepexo] mpaB Kpeguropa K (akropy (ropuamdeckas
yCTyIKa JIeHe)XHOTo TpeboBaHms). Cpok Jorosopa Qax-
TOPHHIA YCTAaHABIMBACTCSA JIOTOBAPHBAIONIIMMUCS CTOPO-
HaMHU ¢ y4eToM TpeOoBaHMI 3aKoHOAATenbCcTBa PectyOmmkn
Benapych. 3akoHOAATENTBCTBO HE COICPKUT CIIEIIHATIBHBIX
npaBuil 0 opMe Noropopa akTopuHra, IO3TOMY CIeay-
€T pPYKOBOJCTBOBATHCS OOLIMMHU HOJIOKEHHUIMH O (opme
caenok (ct. 159 — 162 T'K) u goroBopos (ct. 404 I'K).

Cropossl orosopa (akropunra — (pakTop U KpeauTop.
B kadectBe (pakTOpa MOXKET BBICTYNATh OAHK WM WHAs
KpEeIUTHO-()MHAHCOBAsl OpraHU3alys, B KauecTBE Kpeau-
Topa — (U3WYECKOE WIN Iopuandeckoe Jumno. Paxrop
(OaHK MM HEOAHKOBCKAsl KPEAUTHO-(DUHAHCOBASI OPTaHH-
3a1us) 00s3aH MPOM3BECTH BBIIUIATY KPEAUTOPY CYMMBI
JICHE)KHOTO 0053aTeNIbcTBA, OTOBOPEHHON B COTJIAILICHHH,
3a BBIYCTOM IIPOLIEHTHOTO BO3HATPAXKICHHUS W NPOIIEHTOB
3a KpeauT. B cBoio odepenp, OH BIpase MOTpeOOBAaTh OT
KpeauTopa (KJIHEeHTa) JOKYMEHTHI, TalolIne MPpaBo UCTpe-
0oBaTh OT JOJDKHUKA KpPEAUTOpa HCKOMYIO JICHEeKHYIO
CyMMy.

O0si3anHOCTH (hakTOpA:

— BCTYIHTH B JICHEXKHOE 00s3aTENIbCTBO MEXKAY Kpe-
JIUTOPOM M JIOJDKHUKOM Ha CTOPOHE KpEeauTopa IyTeM
BBIIUIATHl €My CYMMBI JEHEKHOTO 0053aTeNnbCTBa JOJIK-
HHKa C YY9€TOM JMCKOHTA;

— OKa3bIBaTh KPEIWTOPY HHbIC (PUHAHCOBBIE YCIYTH
(110 BBICTaBJICHUIO CYETOB K OIUIATE M T.1I.).

OO0s13aHHOCTH KpeauTopa:

— TPU OTKPHITOM (PaKTOpUHTE: BO3BPATUTH (AKTOPY
MOJYYEHHYIO OT HErO CyMMY JICHET M YIUIATHTh TUCKOHT;

— IpHU CKPBITOM (aKTOPUHIE: YCTYNUTh CBOE JICHEXK-
HOe TpebOoBaHMe K TOKHUKY [5, ¢. 91-92].

OTBETCTBEHHOCTH TI0 JOTOBOPY (pakTOpHHra, CO CTO-
posbl dakTopa mo mpasmiam ['K (1. 25) MoxeT HacTy-
IIUTH B TOM CITy4ae, €ClIM OH He BCTYIIJI B JICHE)KHOE 0051~
3aTenbcTBO. IIpaBuiaa 00 OTBETCTBEHHOCTH KpEIUTOpa
nepes; GakTopoM conuepkarcs B CT. 162 baHkoBckoro
Kozekca. Tak, KpeIuTop HeceT OTBETCTBEHHOCThH Iepes
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(hakToOpoM 3a NEHCTBUTEIBHOCTh JCHEKHOTO TpeOOBaHMUS,
H0/T KOTOpOE MPENOCTaBIeHa JeHeXHas cyMMa. B cirydae
HEJCHCTBUTEIHLHOCTH JICHEXKHOTO TpeboBaHus (hakTop
UMeeT NpaBO perpecca K KPEOUTOPY HE3aBUCHMO OT
ycnmoBuii tatexa [ 1, c. 149].

[To obmemMy mpaBHIy, OTBETCTBEHHOCTH BBIpa)KaeTcs
B BO3MEIIEHUN YOBITKOB, a IPU HEOOXOIUMOCTH CTOPOHBI
MOTYT OTOBOPUTH U HEYCTOHKY [5, c. 92].

TakuM 00pazoM, MOXKHO CleNIaTh CIEAYIOIINI BBIBO:
M0 0rOoBOpY (PMHAHCHPOBAHMUS IO/ YCTYIKY AEHEKHOTO
TpeboBaHus ((pakTopuHra) oxHa cropoHa ((axrop) o0s-
3yeTcs BTOPOH CTOpOHE (KPeAUTOpy) BCTYIHUTH B JACHEXK-
HOE 00513aTeNbCTBO MEXIY KPEIUTOPOM M JOJDKHUKOM Ha
CTOPOHE KPEOHUTOpA IMYTEM BBIIUIATHI KPEIHTOPY CYMMBI
JCHE)KHOTO 00s3aTeNIbCTBA JOJDKHHKA, C YBEIOMIICHHEM
JOJDKHMKAa O IIepexoje MpaB KpeauTopa K QakTopy
(OTKpHITHIN pakTOpUHT) MO0 Oe3 yBEJOMIICHUS O TAKOM
nepexone (CKpBITHIHA (PaKTOPHHT).
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OTBETCTBEHHOCTbD 3A PA3IJIAIIEHUE
KOMMEPYECKOM TANHBI

3yeea A.0. (BUII, Mozunes)

Cratba 18 3akoHa «O kKoMMepueckod TaitHe» [2]
MOCBAILIEHAa BONPOCAaM OTBETCTBEHHOCTH 3a HapyILIEHHE
3aKOHOJATeIbCcTBA O KOMMepueckod TaiHe. CTaTha He
COACPKUT HOPM, YCTAaHABIMBAIOMINX OTBECTCTBCHHOCTH, B
CBS3H C YEM €€ MOKHO OIPENEIUTh KaK UMEIOILYIO OTChI-
JIOUHBIH XapakTep.

3a HapylleHHEe 3aKOHOAATENICTBA O KOMMEPYECKOI
TallHE MOJXKET HaCcTynarb OTBETCTBCHHOCTb, IPEAYCMOT-
pEHHasi HOPMaMU pa3IMYHBIX OTpaciel mpasa:

1) nmucnuIuiMHapHas M MaTepHajbHash OTBETCTBEH-
HOCTb B paMKaX TPYJOBBIX OTHOLIEHUH;

2) TpaXXJaHCKO-TIpaBOBasi OTBETCTBEHHOCTD;

3) aqMHUHHCTPATHBHAsI OTBETCTBEHHOCTD;

4) yroyioBHast OTBETCTBEHHOCTb.

JlucruruinHapHasi OTBETCTBEHHOCTh PabOTHUKOB 3a
HapylLIeHHE 3aKOHOJATEJIbCTBA O KOMMEPUYECKOM TallHe




perynupyercs HopMaMmu TpyaoBoro kojekca PecryOnuku
Bbenapycr (mamee — TK Pecny6nuku benapycs). B 3aBu-
CHMOCTH OT XapakTepa HapyIICHHS, CTCTIEHH BUHBI
pabOTHMKA M HACTYMMBIIMX MOCJIEACTBUNA COBEPIICHHOTO
HapyIIeHUs HaHHUMaTelIb MMEET IPaBO BMECTO yBOJBHE-
HUS TIPUMEHHUTh K PabOTHHKY MEpBI TUCHUILIMHAPHOTO
B3bICKaHMs, npeaycMoTpenHsle cT. 198 TK (3ameuanue,
BBITOBOp, JIMIIEHHE JONOJHUTENBHBIX BBILIAT CTHUMYIIHU-
PYIOLIETO XapaKkTepa Ha CPOK J0 IBEHAALATH MecsIeB) [4].

MatepuanbHas OTBETCTBEHHOCTh SIBISIETCS OJHUM U3
BUJIOB FOPHIMYECKON OTBETCTBEHHOCTH. IIpaBo mpuBnexats
pabOTHHKOB K MaTepHalbHOW OTBETCTBEHHOCTH Ha3BaHO
B cT. 12 TK Pecrryonuknu bemapyce B dnciie OCHOBHBIX
IpaB HAaHUMATEJs.

Cormacuao HOpMe 4. 1 cT. 400 TK Pecyonmku bena-
pych paOOTHHK MOXET OBITh MPHUBJIECUCH K MaTepHAIbHON
OTBETCTBEHHOCTH IIPH OJHOBPEMEHHOM HAJIMYUH ClIe-
IyIOUX ycioBuit: 1) ymep0a, NpUYWHEHHOTO HaHWMa-
TEJTI0 MPY UCIIOJHEHUH TPYIOBBIX 00sI3aHHOCTEH; 2) npo-
THUBONPABHOCTH MOBEICHUs (IeicTBHs MK Oe3/1eiicTBU)
paboTHHKa; 3) NpSMON MPUYMHHOM CBSI3U MEXIy NPOTH-
BOIIPaBHBIM IIOBEJICHHEM pa0OTHHKAa W BO3HUKIIUM Y
HaHuMarelns ymepooM; 4) BUHbI paOOTHHKA B NPUYUHE-
HUH ymepOa [4].

OcHOBaHMEM JUId TIPUBICUCHHS K TPaKIaHCKO-
MPaBOBOH OTBETCTBEHHOCTH SIBIISICTCS] COBEPIICHHUE IPaX-
JAHCKOTO TpaBoHapymeHus. HapymeHwem mpaBa Ha
KOMMEPYECKYI0 TalHy NOJDKHO HPHU3HABATHCS MPOTHBO-
NpaBHOE ¥ BHHOBHOE MOCSTaTElIbCTBO HA MMYIIECTBEH-
HbIe UHTEepechl 00anaTens Takoi TalHbI, KOTOPOE BhIpa-
JKaeTcss B HE3aKOHHOM IIOJIyUY€HHM, HCIOJIb30BaHUH U
nepenade MHGOPMAIMH, COCTABISIONICH KOMMEPUYECKYIO
Taitay [1].

3a pasriamieHue KoMMepdecKoil TalHbI MmpexycMoT-
peHa aJMMHUCTpaTHBHAas OTBETCTBEHHOCTb. B cumiy
cT. 23.6 Konekca Pecrybmmku Benapycs 006 anMuHmCTpa-
TUBHBIX IIpaBoHapymeHusx (nanee — KoAll PecrryOnuku
Benapycp) aAMUHHCTPaTUBHBIM NPaBOHAPYILICHUEM IIPH-
3HAETCSl YMBIIUICHHOE pasrilallleHne KOMMEPYEeCKOH Win
MHOM OXpaHseMOH 3aKOHOM TalHBI 0e3 coriacus ee Bia-
Jlenblia  JIMIIOM, KOTOPOMY KOMMeEp4YecKas WM HHas
oXpaHsieMas 3aKOHOM TalHa H3BECTHBI B CBS3M C €ro
npopeCCUOHANBHON WM CIYKEOHOW JeSTeIbHOCTHIO,
€CJIM JIesTHUE He BIIeUeT yroJOBHOW OTBETCTBEHHOCTH [3].

Pasrnamenne xomMmMepyeckoil TallHbl BI€YET aAMUHU-
CTPAaTHBHYIO OTBETCTBEHHOCTh C MOMEHTA, KOIJla CBeie-
HUS, COCTaBIIIOIINE TaKylo TalHy, 0e3 3aKOHHOTO OCHO-
BaHMS CTaJIM U3BECTHBI TPETHUM JINIAM.

YTros0BHas OTBETCTBEHHOCTh 32 HapyLIEHHE 3aKOHO-
JlaTeNIbCTBA O KOMMEPUYECKOH TaliHe INperycCMOTpEeHa B
JBYX CTaTbiX YTOJOBHOTo Konekca PecmyOmmkn bena-
pycs (manee — YK Pecniyonuku benapycs).

Cratesa 254 YK Pecnybnuku benapycs «Kommepue-
CKMH IIMHOHAX» B KadyeCTBE MIWCIO3WIMU Ha3bIBAaET
MOXHIIEHNE JHO0 coOMpaHWe HE3aKOHHBIM CIIOCOOOM
CBE/ICHHUH, COCTaBILIIONIMX KOMMEPYECKYI0 HMJIM OaHKOB-
CKYIO TaifHy, C IeNbI0 WX Pa3TNaIeHus T100 HE3aKOHHO-
ro ucronb30BaHusA. OTBETCTBEHHOCTH 32 HAa3BaHHOE Jes-
HHe IU(PQEpPEHIIMPOBAHO B 3aBHCUMOCTH OT BEJIMYUHEI

npuarHeHHoro ymepba: 4. 2 cr. 254 YK PecnyOnmku
Bbenapyce NpeaycMaTpuBaeT  KBaTU(UITUPOBAHHBIN
COCTaB — KOMMEPUYECKHUH IIMUOHAXK, MOBJIEKIINA MPUIU-
HeHue ymiepba B 0co00 KpyrmHOM pasmepe [S].

Cratps 255 YK Pecniyonmuku bemapycs «Pasrmamenne
KOMMEpPYECKOH TalHBD» NPENlyCMAaTPUBAET OTBETCTBEH-
HOCTb 32 YMBIIIJIEHHOE pa3rilallieHne KOMMEPYEeCKOW Min
0aHKOBCKOW TalHBI Oe3 coryiacHsi ee BIaJeNblia JIMIOM,
KOTOpOMY Takas KOMMepueckas WiIu OaHKOBCKas TaifHa
W3BECTHA B CBS3H C €ro NMpoecCHOHATEHOM WK CITy)KeOHOM
JICATENIbHOCTBIO, W3 KOPBICTHON 3aMHTEpECOBaHHOCTH,
MOBJICKIIICE TIPUYHUHEHHE yIepOa B KPYITHOM pazmepe [S].

Taxum 00pa3oM, MOXKHO CIEnaTh BBIBOJ O TOM, UTO
KOMMep4ecKasi TaifHa — 3TO OmNpeneneHHas HH(OPMAIH,
B OTHOIICHHH KOTOPOH €€ BIaJENbIIEM YCTAaHOBIEH OCO-
Ob1ii pexkuM. HamoXuTh pekuM KOMMEPYECKOW TalHBI
MOXXHO He Ha moOyro umH(popmamumio. [ns sTtoro onHa
JOJDKHA COOTBETCTBOBATh OIPEICICHHBIM KPHUTEPHSIM.
Pexxum KoMMepuecKoil TaiHBI HOApa3syMeBaeT MeEphI IO
OrpaHUYCHHIO OOCTyIa K CBCACHUAM, COCTABJIAIOIINM
KOMMEpPYECKYI0 TalHy, NpH OTOM: O00s3aTebcTBA O
HEpA3TJIAIICHUU 3aKJIIIOYaroTCA C (I)I/ISJ'II/IHaMI/I, HaHATBIMHU
[0 TPYZOBOMY JOTOBOpY; COIJIallIeHHE O KOH(HICHIIH-
IBHOCTH 3aKJIIOYaeTCsl ¢ (PU3MIECKUMH U IOPHIMIECKH-
MU JHLAMH, TPUBIEKAEMBIMH 0 TPaXXJaHCKO-TIPABOBBIM
JIOTOBOpaM. 3a pasrialieHue KOMMEPUYECKOH TalHBI Ipe-
JYCMOTPEHBI: IUCHUIUIMHAPHAs W MaTepHaibHAs, TPax-
JAHCKO-TIpaBOBasi, aJMHHUCTPATHBHAS M  yrOJOBHAS
OTBETCTBEHHOCTH.
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K BOITPOCY O IOHSTHH
MEJIKOU BBITOBOU CAEJIKH

Heanoeckuii I1.B. (FUII)

Cornacuno I'paxxmanckuit xonexc PecmyOmukn bBema-
pych (nanee mo texcry — I'K) [1], rpaxxnane, He qOCTHT-
mue 14-metHero Bo3pacTa, HUMEHYeTCS MaJlOJETHUMH.
B cootBerctBumM ¢ m. 1 cr. 32 I'paxkaaHckoro Kojaekca
Pecnyonmukn benapych HaJl HUMM yCTAQHABJIMBAeTCs OTEKa.
MaitonieTHHE JTMIIEHBI IPaBa CaMOCTOSITEIBHO COBEPIIATh
IOPUINYECKH 3HAUUMBbIE JEHCTBUS, OT UX UMEHU B Ipax-
JTAHCKOM 000pOTE BBICTYMAIOT MX 3aKOHHBIC IIPEICTaBH-
TEJIN POJMTEIH, YCHIHOBUTEIH HITH OTIEKYHBI.

(JIrma ot 14 mo 18 met) HecOBEpIIEHHONIETHNE TOTKHBI
MOCTENICHHO NPHUYYaThCA K COBEPIICHUIO CaMOCTOSTENb-
HBIX BOJIEBBIX NeHcTBUH. HEeBO3MOXXHO cpa3y HaaeluThb
HECOBEPILICHHOJETHETO BCEM OOBEMOM TPaXJaHCKOU
JIeeCIIOCOOHOCTH.

Io yrBepxnenuto I'. A. CyxanoBa majosieTHHe oOuna-
JIAIOT YaCTUYHOM neecrocobHocThio [2, ¢. 137]. M. Kpo-
TOB IHIIET: ... XOTS CTaThsl I'pa’kAaHCKOro KoJeKca U
Ha3BaHa ‘‘7eCrOCOOHOCTh MAJOJETHUX, TpakaaHe, He
JIOCTHTTIHNE YETBIPHAALATH JIET, SBISIFOTCS HEJEeCIoco0-
HBIMIY» [2, c. 106]. OgHako, 3aKOH HE CUWTAET JIMUI], HE
JIOCTHTTIHX 14-JIETHET0 BO3pacTta, MOJHOCTHIO HEIEECIIO-
COOHBL.

B Pecrryonuke Benapych gactudHas aeecriocoOHOCTH
MIPU3HAETCS 32 BCEMH MAIOJIETHUMH 0€3 HCKIIIOUCHHS, B
TOM YHCIIE U 32 MJIQJCHIIaMH, BOJICU3BSIBICHHE KOTOPBIX
BBI3BIBACT ONPEIETICHHBIE COMHEHHUS.

JleecriocoOHOCTh MaJIOJIETHUX BBIPAXKAaeTCsl B TOM, YTO
OHM BIIPaBE CaMOCTOSATENIFHO COBEpIIATh MEJKHEe OBITO-
Bole caenku (mm. 1 m. 2 cr. 27 I'K) [1]. Camo monsiTue
“Menkasi OBITOBas cleNika” B 3aKOHOJATEIILCTBE HE pac-
KPBIBACTCSI M SIBISIETCA OIICGHOYHBIM, €r0 COJCpKaHHe
TIOJVIEKUT BBISBICHHIO B Ka)KZIOM KOHKPETHOM Cllydae,
TaKk KaK Takas cJellka BO MHOTOM 3aBHCHUT OT YpPOBHS
MaTepHalibHOI 00ECIIeUeHHOCTH CeMbH, I'Zle HaXOIUTCS
peberok. K MenmkuM OBITOBBIM CENIKaM OTHOCSTCS CHENKH,
KOTOpBIE HAIIpaBJIEHbl Ha YAOBIICTBOPEHHE MOBCEIHEB-
HBIX TOTpeOHOCTEH uenoBeKa M HCHOJHSIOTCS OOBIYHO
IIPU CaMOM HX COBEPIICHWH HE3HAYUTEIBHBI MO0 CyMMe
[2, c. 94]. ITo muenuto M.A. llluMuHOBO#, MeNKHe OBITO-
BbIE C/IEIKH — 3TO CHAEJIKH, UMEIOIINe NOTPEeOHTENbCKUH
XapakTep, IIeJb KOTOPBIX COOTBETCTBYET BO3PACTy Mallo-
JIETHETO, COBEPIIMBIIETO TAKyIO0 CIEIKY; OHH 3aKIoda-
I0TCS Ha HEOONBIIYI0 CyMMY 3a HAIMYHBIH pacder
UCTIONHSIIOTCSI TIPH 3aKJIIOUYEHHUH, YAOBIICTBOPSS JINUHBIC
MOTPeOHOCTH (TIOKYITKA UIPYIIEK, IETCKUX KHHT, TPOIyK-
TOB IUTAHMSA U T. IL.).

Hampumep, ectp crnemyromasi curyanusi: peOSHOK
(9ner) xynun B marasmHe Ha cymmy 300.py06. UTpymiku
(KyKJBl, 3aKiIagKd, KHIDKKM M T.4.) Mama Hamucana B
KHHT€ 3aMeYaHui jkano0y, moTpedoBasia BEpHYTh ICHBIH,
3a51BUB, YTO PEOCHOK ATH JeHBTH yKpasl. T.K. B 3aKOHOJa-
TEIbCTBE HE OIPEIEICH KPUTEPUM COBEPLUEHUS MEIKOU
CHCTIKM B JCHEXHOM BBIPRXEHUH, BUHBI B JECHCTBUIX
npoziaBLa HeT (B (hYHKIMOHAJIbHBIE 0053aHHOCTH IPO/aBIa
COTJIaCHO 3aKOHOJATENILCTBY M €ro paboueil MHCTPYKIMH
HE BXOAUT OOS3aHHOCTh YCTaHABJIMBATb HWCTOYHUKHU
MIPOMCXOXK/IEHHST JICHEXKHBIX CPEJICTB y TIOKymaresneil),
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B CBSI3M C Y€M )KanoObl MaTepW B KHWIE 3aMEYaHHH U
MPEeAT0KEHNH HEOOOCHOBaHHBI.

Jymaercs, Menkue OBITOBBIE CICITKH MOXHO pasfe-
JUTh TO CJIEAYIOIUM KpHUTepusM: 1) HampaBieHa Ha
VIOBJIETBOPEHUE JIMYHBIX TOTpeOHOCTEH; 2) WMeeT
HE3HAYHUTEIBHYIO CyMMY; 3) €€ LeJIb COOTBETCTBYET BO3-
pacty pedeHka; 4) HCIONHSIETCS MIPH 3aKITI0YESHHH.

Ha nam B3rasj, 17151 TOTO 4TOOBI OTTPAaHUYHUTH MEJKHE
OBITOBBIE CIIENIKU OT MHBIX IPaXkJaHCKO-TIPAaBOBBIX 00si3a-
TEJBCTB, 1. 2 ¢T. 25 'K He0O0X0AMMO JOMONHUTE ab3aleM
B cienyromed penakuuu: «Menkass OblToBast cienka —
ClenKa, HalpaBJleHHas Ha YIOBIETBOPEHHE JMYHBIX IO-
TpeOHOCTEH JIMIa, KOTOpasi UIMEET HE3HAYUTENIBHYI0 CyMMY
U IeNb, COOTBETCTBYIOLIYIO BO3PACTy peOCHKA, HMCIOJ-
HSIOIIAsICS Cpa3y B MOMEHT €€ 3aKITIOYCHUS.

I1.2 ct. 27 T'K, 3TOM Kateropuu rpa)iiaaH IMPEIOCTaB-
JSIETCSl TIPaBO CaMOCTOSATENBHO COBEPINATh  CICIKH,
HanpaBJcHHbIE Ha OC3BO3ME3HOE MOIYyYCHHE BBITOJBI,
€CII TOJIBKO 3TH CJAENKH He TpeOYIT HOTapHalbHOTO
yA0CTOBEpeHUs TUO0 TOCyIapCTBEHHON peructpanuu [1].
Hampumep, MajoneTHUH MOXKET caM IIOJNy4YuTb B Jap
HMYILECTBO, €CIIM TOJIBKO, UCXOMI U3 CTOMMOCTH MOJAApKa,
3TOT JIOTOBOpP JAapeHHs HE MOJDKEH OBITh HOTApHAJIbHO
YIOCTOBEPEH MM HPOHTH TOCYNapCTBEHHYIO pETUCTpa-
0. ManoneTHnii MOXXeT Takxke (DaKTHIECKH NPUHATH
HACJIEJCTBCHHOE HMMYIIECTBO NMPH YCJIOBHH, YTO CBHIC-
TEJILCTBO O TpaBe HACIEJOBAaHHSA Ha €ro UM MOIYyYUT Y
HOTapuyca ero 3aKOHHBIN MpeacTaBuTensb [2, c. 140].

Taxke B 1.2 ct. 27 'K Hagenun ManoneTHUX IpaBOM
3aKJII0YaTh CJHENKH [0 PACHOPSDKEHUIO CPeICTBaMH,
MIPEOCTABICHHBIMYI 3aKOHHBIMH IPECTaBUTENEM UM C
cornacusi MOCJIETHEro TPeTbUM JIMIIOM IS OIpeIeeH-
HOM 1enu uiau cBobogHoro pacmnopsbkenus [1]. Kmaccu-
(GULIUPYIONIMM TIPU3HAKOM TaKUX CJHENIOK SIBJISETCS, I10
MHeHu0 M. boppaueBa, MCKIIOUUTENBHO IPOUCXOXKIE-
HHE CPEACTB, HMCIOJBb3YEMBIX AJSI MCHOJHEHHS CAEIOK
[4, c. 95]. ITo cmbIcny 1. 2 ct. 27 'K manoneTrneMy Moryt
OBITH IIPEAOCTaBJICHBI JICHEXHBIE CPEACTBA WM WHOE
MMYILECTBO JIF000H IEHHOCTH HE TOJILKO YISl OTIpeeeH-
HOM e, HO ¥ JUIs CBOOOHOTO PACIIOpsDKEHHS, IPUIEM
3aKOH HE yKa3bIBaeT, YTO CBOOOIHO pacropsuKaThCsi MU
MAaJIOJIETHUH MOJKET TOJBKO ITyTeM COBEPLICHMS MEIKHX
6bITOBBIX crenok. B.®. Uurup cumraer, 4To B TaKUX CIIydasx
MaJlIoJIeTHUH BIpaBe COBEPIIATh HE TOJILKO MEJKHE ObITO-
BBIE clienku [3, c. 165].

B wnrore manonetHuil Bpase, Kak YrOoJHO, pacrops-
JKaThCs TFOOBIMHU CpEICTBAMH OE30THOCHTEIIHHO pa3Mepa
MOJTYYSHHOTO U COBEPIIATH JIIOOBIE CIICJIKN MPU YCIIOBHH,
YTO OH TEM CaMbIM PacCIOpsKAETCs CPEACTBaMHU, MPET0C-
TaBJICHHBIMHU 3aKOHHBIM TIPEJICTAaBUTENIEM HIIH C COTJIACHs
TIOCJIEIHETO TPEeThUM JIMIoM. Ecitn e cpencrsa momyye-
HBl HE OT 3aKOHHOTO IPEACTaBHUTEIISl MK Oe3 ero coria-
CHSI, TO CHIEJIKH 110 PACHOPSDKEHHIO 3THUMH CPEACTBaMU IO
npaBuiy 1. 1 c1. 173 I'K 6ynyT HEnarosxaeMH [1].

ITo yrBepxknenuto S1.U.DyHka, Hanbomnee HaleKHBIN
€roco0 — 3TO MOJTyYeHHe MUChMEHHOTO TOATBEP)KICHHS
3aKOHHOTO TIpeacTaBuTeNs. Ecnu Takoe MmoaTBepXkIeHUe
JIeNiaeTes ATl 3aKIIFOUEHUS] OTJCNIBHO B3ATOW CHENKH, TO
OHO TaK’kK€ HOCHUT XapakTep COIJIacHsl Ha 3aK/IIoueHHe
atoit cnmenku [5, c. 140]. Ilostomy neecrocoOHOCTH
MaJIOJIETHETO IPaKTHYECKH paBHA JIEeCIIOCOOHOCTH JIMLA
B Bo3pacte oT 14 no 18 ner, koTopoe 1o odmeMy npaBuiLy




BIPaBE COBEPIIATh JIIOOBIC CACIKH NPHU HAIWYUH MHCHMEH-
HOTO COTJIacHsI 3aKOHHBIX mpencrasutenei (1. 1 cr. 25 T'K)
[1]. To ects m.2 c1. 27 m . 1 cT. 25 'K mpenocrapustot
HECOBEPIICHHOJICTHAM pPAa3HOTO BO3pacTa MpPaKTHIECKH
OJIMHAKOBEIH 00BEM MTPAaBOMOYHN Ha 3aKIFOYCHHE CIEIIOK.

Takum o0Opa3zom, Hamboinee 1enecooOpazHo Oynmer
OTPAaHUYUTH JCECIOCOOHOCTh HECOBEPIICHHOJICTHUX B
BO3pacTe 0 14 JeT mpeAoCTaBICHUEM UM IpaBa 3aKIIio-
9YaTh UCKIIFOYUTEIBHO MEJIKUE OBITOBBIC CICIKA U CICIKH,
HAIpaBJICHHbIC Ha 0€3BO3ME3IHOC TOYYECHUE BBITOJ], HE
TpeOyroIIe HOTAPHALHOTO YAOCTOBEPEHUSI Win 0hopM-
JICHUs JTUOO TOCYJAAPCTBEHHOM PETHCTPALIUU.
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POJIb TAMOXEHHBIX OPI'AHOB
PECIIYBJIMKU BEJIAPYCb
B 3AIIIMTE OBBEKTOB HHTEJUIEKTYAJBHOM
COBCTBEHHOCTH

Keamoeuu A.A. (BHUII)

3anura WHTEIUICKTYaIbHONH COOCTBEHHOCTH SIBJISIETCS
JIOBOJILHO CEPhE3HOH MPOo0JIeMOil COBPEMEHHOTO O0IIECT-
BEHHOTO DPa3BUTHS BCJIEICTBHE BBICOKOTO YpPOBHS He3a-
KOHHOTO HCIIOJIb30BaHMS OXPAHAEMBIX NMPaBOM OOBEKTOB
MHTEIUIEKTyaJIbHOH coOcTBeHHOCTH. OOecreuenne oXpaHbl
MHTEJUIEKTYaIbHONH CcOOCTBEHHOCTH siBisieTcst it Pec-
myorky bermapych akTyalbHON M TPHOPHUTETHOH 3amadeii.
WHTennekTyanbHble  BO3MOXKHOCTH, HAayYHO-TEXHHYECKOE
pasBUTHE W MEXIYHApOIHBIH TPECTHX pPEecIyOInKn
3aBUCHT OT €€ pelIeHNs. BakHbIM yCIIOBHEM JHHAMHYIHO-
TO Pa3BUTHUS KOHOMHUKH CTpaHBI ABIIETCA dPPeKTHBHAS
MPaBOBas OXpaHa MHTEIICKTYalbHOW COOCTBEHHOCTH.

K oObexktaM WHTEIEKTyalbHOH COOCTBEHHOCTH
OTHOCATCS: 1) pe3ynapTaThl MHTEIUIEKTYaJbHON JEsTeNb-
HOCTH (TIpOM3BENICHUA HAYKH, JIUTEPAaTyphl U HCKYCCTBA;
WCTIOJIHEHHS, (OHOTPAMMBI W TepeNadyd OpTaHu3aIui
BEIaHM; M300pETEHHMs, IOJIE3HbIE MOJEIH, IPOMBIII-
JIeHHBIe 00pa3ubl U Ap.); 2) CpeACTBAa WHIMBHIYIN3aMN
YYaCTHHKOB T'PaKIaHCKOTO 000pOTa, TOBApOB, paboT Win
ycayr (¢pupMeHHbIe HaMMEHOBAHUS; TOBapHbIE 3HAKH U
3HaKM OOCITY>KMBaHUS U Ap.); 3) Ipyrue pe3ysbTaThl HH-
TEJUIEKTYAJIbHON JIESITEbHOCTH W CPEJNCTBAa MHIMBHIYya-
JM3aIMM YYaCTHUKOB T'PaXXTaHCKOTO 000pOTa, TOBApOB,
paboT WM yciuyr B CiydasX, IPeAyCMOTPEHHBIX [pax-

JMAHCKUM KojaekcoM Pecny6mmku bemapych W WHBIMU
3aKOHOJATEILHBIMY aKTaMH [ 1].

B Pecniyonuke benmapych 3amura npaB MHTEIUIEKTYalb-
HOIl COOCTBEHHOCTH OCYILIECTBISIETCSI B COOTBETCTBHH C
HOpPMaMH MEXIyHapOJHOTO ¥ HallMOHAIBHOTO 3aKOHOZa-
TEJICTBA.

Cornacuo cr. 12 3akona Pecrmy6muku benapych ot
10 staBapst 2014 1. Ne 129 «O TaMOXX€HHOM PEryJIMpOBaHUN
B PecniyOnnke Benapycb» omHOW M3 OCHOBHBIX (PYHKIMIH
TaMO>XEHHBIX opraHoB PecnyOnuku benapych siBisiercs
obecrieyeHre B Tpesenax CBOCH KOMIIETEHIMH 3allnThI
IIpaB Ha 0OBEKTHI HHTEIJIEKTyaIbHONH COOCTBEHHOCTH [2].

Jnst obecrieueHNsT TaMOKEHHBIMH OpPTaHAMU 3aIUTHI
OOBEKTOB HHTEIUIEKTYaJIbHOW COOCTBEHHOCTH, TaKHe
OOBEKTHl [IOJDKHBI OBITH BKIIOYCHBI B TAMOXKCHHBIN
peecTp OOBEKTOB WHTEIUICKTYaJIbHOH COOCTBEHHOCTH.
CymecTByeT 1Ba peectpa:

1) enmHBIA peecTp — IUIA TocymapcTB-4ieHOB EBpa-
3UHCKOr0 SKOHOMHUYECKOTO CO03a;

2) HalMOHANBHBIM peecTp — peecTp, BeJCHHE KOTOPOro
OCYILIECTBIIACT ['0CynapCcTBEHHBI TaAMOKEHHBI KOMUTET
Pecniyoniuku Benapych.

Crnenyer OTMETHTB, YTO HapyLICHUs B cdepe UHTEN-
JIEKTyaJIbHOW COOCTBEHHOCTH MMEIOTCS NIPU HAIIOTHEHHH
PBIHKa WMIIOPTHPOBAHHBIME KOHTpa()aKTHBIMM TOBApaMU.
CTOMMOCTh TAaKHX TOBapOB HE BBICOKAs OTHOCHTEIBHO
OPHUI'MHAJIBHBIX TOBAPOB H3BECTHBIX TOPTOBBIX OPECHIOB,
a KauecTBO JIOCTATOYHO HHM3KOE M HE COOTBETCTBYET
YCTAQHOBJICHHBIM 33aKOHOJATEIbCTBOM TPEOOBAaHMAM U
HOopMaM. B pesynbTare HE3aKOHHOH JESTEIBHOCTH IO
peanu3any KOHTpadakTHBIX TOBAPOB XKHU3Hb U 3[0POBbE
norpeduTenel TakuX TOBAapOB CTAaBUTCS MO YIpo3y,
CHIDKAaeTcsl JIOBepHE K INPOU3BOAUTENI0 OPUIHHAJIBHBIX
TOBapoOB, a TaKKe B OIOJDKET HE MOCTYNAIOT yCTAHOBJICH-
HBIE TOCYAApPCTBOM HAJIOTH, COOPBI M UHBIE TIATEXH.

TaMoKeHHBII KOHTPOJb 32 MEpEeMENICHHEM TOBApOB,
COJIEpXKalllX HMHTEIUIEKTYIbHYI0 COOCTBEHHOCTD, SIBIISETCS
3HAYUMBIM BOIIPOCOM, MOTOMY YTO TaMOXEHHBIE OPTaHBI
00s13aHBI OOECIIeUnBaTh 3alIUTy PbIHKA OT KOHTpadakt-
HBIX TOBapOB HM3-3a TPAHHIIBI, IPaBoobIagaTese, moTpe-
ourenelt u OOKET TOCYJapCTBa.

Takum 06pa3oM, TaMOXKEHHBIN KOHTPOJIb 32 TOBAPaAMH,
COJIEPKALTIMH OOBEKTH HHTEIUIEKTYaJIbHONH COOCTBEHHO-
CTH HaIlpaBJIeH Ha:

1) HemomyIeHHE TOIPBIBA 3aKOHHOTO MPOU3BOJICTBA
TOBApOB U YIPO3bl 0€30MaCHOCTH MOTPEOUTENEIH;

2) 3aIMTa PaB U 3aKOHHBIX HHTEPECOB MPaBooOiIana-
TeIIeH;

3) obecrieyeHHe NOCTYIUICHUSI B TOCYIapCTBEHHBIN
OI0/DKET CyMM OT B3MMAaHHMS TaMOXKCHHBIX IIOILINH,
HaJIOTOB M MHBIX IIATEKEH.

B nemsax mosbimeHnst 3)(HEKTHBHOCTH TaMOXKEHHOTO
KOHTpPOJISI TaMOXeHHbIe opranbl Pecrnyonmuku bemapych
B3aMMOJICHCTBYIOT C JPYTUMH KOHTPOJIUPYIOIIUMH TOCY-
JApCTBEHHBIMH OpTraHaMH, a TaKkKe C YJaCTHHUKAMHU
BHEITHEAKOHOMHYECKON NeSTeNbHOCTH, JIUI[AMH, OCyIIe-
CTBIISIIOIIMMU JIESTEIBHOCTD B Chepe TaAMOKEHHOTO JIeNa,
U WHBIMH JIMIIAMH, JEATEIFHOCTh KOTOPBIX CBSi3aHa C
BHEIIIHEH TOProBIeH.

B cootserctBum ¢ 11. 42 Ykaza [Ipesunenta PecriyOmiku
Benapyce ot 22 nexadpst 2018 roma Ne 490 «O tamosxeH-
HOM pETYyJIHPOBaHHUU» CPOK 3alUTHl NpaB Ha OOBEKTHI
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MHTEJJIEKTYyalbHOH COOCTBEHHOCTH  YCTaHABIMBACTCA
l'ocynapcTBeHHBIM TaMOXXEHHBIM KOMHTETOM PecryOmmkn
benapyce mpu BKIIOYEHHHM TakuX OOBEKTOB B HAIMO-
HaJbHBIM PEECTp C YUYETOM: CPOKa, KOTOPBIM yKazaa mpa-
BOOOTAfaTeNlb WM JIULO, NPEICTABIAIOIINN HWHTEPECH
mpaBooOnanaTens, B 3asBICHUN; CPOKOB ACHCTBUA TIPH-
JlaraeMbIX K 3asBJICHHIO JOKYMEHTOB M JIOTOBOpA CTpaxo-
BaHUsI TPaXKIAHCKOW OTBETCTBEHHOCTH IpaBoOOIaaTess 3a
NpUYMHEHNE MMYILIECTBEHHOro Bpena (yiiep0a) B IOJB3Y
JIeKJIapaHTa, COOCTBEHHHKA W ToJy4aTens ToBapoB. Cpok
3aIIUTHI 1IPaB Ha 0OBEKTHl MHTEIUIEKTYalbHOH COOCTBEH-
HOCTH COCTaBJISIET He Oosiee yeM 2 roja co JHS BKIIOYe-
HUS O0BEKTa WHTENICKTYalbHOH COOCTBEHHOCTH B
HAIMOHAJIBHBIM peecTp, HO MOXET ObITh NPOIJIECH II0
3asBIICHUIO TpaBOOOTafaTeNs (MPeICTaBUTENsI) HEOTpaHH-
YEeHHOE KOJIMYECTBO Pa3, HO He Ooee weM Ha 2 roxa [3].

Cr. 124 TamoxenHoro Kojekca EBpasmiickoro sko-
HOMHYECKOTO CO03a MPEIyCMaTpHBaeT MPUOCTAHOBIIE-
HHE CpOKa BBINyCKa TOBAapOB, COAEPKALIMX OOBEKTHI
MHTEJJIEKTYyalbHOW COOCTBEHHOCTH, U BO300HOBIICHHE
CpOKa BBIITyCKa TAaKUX TOBapoB [4].

Takum 00pa3oM, MOXKHO cIenaTh BBIBOJ, YTO TaMoO-
JKEHHBIC OpTraHbl UIPAI0T OCHOBHYIO POJIb B 3aIlIUTE Ipa-
BooONanareneli 0OBEKTOB MHTEIIEKTYaIbHOH COOCTBEHHO-
CTH IIPH NIEPEMELIICHNH MIX YePEe3 TAMO)KCHHYIO TPaHUILY.

[lepBoCTETICHHBIMI ~ EHCTBHSAMH B INTOBBIIICHUHU
3GPEKTUBHOCTH TaMOXXCHHOTO  KOHTPOJSI  TOBAapoB,
coziepKalnX OOBEKTHI MHTEIUICKTYAIbHOW COOCTBEHHOCTH,
SBISIETCST B3aMMOJICHCTBHE 3aKOHOJATENBHBIX W TaMO-
JKCHHBIX OpPraHOB IOCYAAapCTB-4ieHOB EBpasuiickoro
HKOHOMHYECKOTO CO03a TI0 BOIpOcaM olecredeHHs 1pa-
BOBOTO PEryJIMPOBaHUS 3alUTHl MHTEIIEKTyalIbHON CO0-
CTBEHHOCTH, TIOCTOSIHHOE COTPYJHHUYECTBO C MPaBoOOIa-
JATeNsIMA U MEXIyHapOIHBIMUA OPTraHU3alUsIMH, OCYyIe-
CTBJIAIOIIUMU ACATCIbHOCTD IO 3alllUTEC MpaB MHTCIJICK-
TyalbHOH COOCTBEHHOCTH.

Pa3paboTka 3PeKTHBHBIX METOHOB 3alIUTHI HHTEI-
JIEKTyaJIbHOW COOCTBEHHOCTH OT XHIICHUS M HECAHKINO-
HUPOBAHHOTO HCIIOJIB30BAHUS SIBIISICTCS] KpaifHE BaXKHBIM
MIPOLIECCOM.

I'maBHBIM HampaBJIeHHEM 3KOHOMHYECKOTO pa3BUTHUS
Pecniybnuku benapych SBISETCSI COBEPIICHCTBOBAaHWE
CHCTCMBbI 3alIUTHI HHTeHHeKTyaﬂLHOﬁ COOCTBEHHOCTH.
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HNPEACTABHUTEJBCTBO
KAK MHCTUTYT I'PAXKJJAHCKOT O ITPABA:
OBIIASA XAPAKTEPUCTHUKA

Koesanescxan B.A. (BUII, Mozunee)

I'paxknane oOpamiaroTcst K yciyraM HpeicTaBUTENeH,
KOr/ia 10 KakuM-JTM00 IMPUYMHAM HE MOTYT CaMH OCyIIle-
CTBUTH CBOM IIpaBa M UCIIOJHUTH 00S3aHHOCTH, pHOOpecTr
W peann3oBaTh HOBBIE, JIMOO KEIalOT BOCIIOJIb30BAThCS
CHeUUaJbHBIMU 3HAHHUSMH M OIBITOM MPEACTaBUTENS U
T.A. [1, c. 160].

Uepes mpencTaBUTEN OCYIIECTBISIFOTCS HE TOJBKO
MMYILIECTBEHHBIX, HO ¥ TMYHBIX HEUMYILECCTBEHHBIX MTPaB.
Tak, aBTOp M300peTEHHS, IMOJIE3HOW MOJENH, IIPOMBIII-
JIEHHOTO 00pasiia MOXeT OpOPMHTH M TIOAATh 3asSBKY Ha
BBIJJady NMaTE€HTa KaK JINYHO, TaK ¥ Yepe3 NMPeACTaBUTEIS.
B cootBerctBmum ¢ 1. 1 ct. 12 3akona Pecrryonuku bena-
pych ot 16 mexadbps 2002 roga «O maTeHTax Ha H300pe-
TCHUS, TIIOJIC3HBIC MOJCIIHU, HNPOMBIINIJICHHBIC 06pa3u1)1»
moaadya 3asiBKH B MaTEHTHBIN OopraH, BE€ACHUE €T C
MaTCHTHBIM OPraHOM MOI'YT OCYHICCTBJIATHCA 3aABUTCIICM,
TO €CTh JIUIOM, 00JIaat0IMM IIPABOM Ha TIOJIy4eHHE MaTeH-
Ta B COOTBETCTBHHU C I. 2 CT. 6 yKa3aHHOIO 3aKoHa, camMo-
CTOSTENILHO MO0 Yepe3 MaTeHTHOrO ITOBEPEHHOTO, 3apery-
CTPUPOBAHHOTO B MaTeHTHOM opraHe. K 3asBke, mopaBae-
MOH 4epe3 IaTeHTHOTO ITOBEPEHHOTO, JOJDKHA OBITH MPHIIO-
JKEHa JIOBEPEHHOCTb, BBITAHHAS MY 3asBUTEIIEM.

3ampeT pacrpocTpaHseTcsl Ha CHEIKH, KOTOpBIE IIO
CBOEMY XapaKTepy MOTYT ObITh COBEPILIEHBI TOJIBKO JTHYHO.
[MpumepaMu Takux CHENOK MOTYT OBITH COBEpIICHHE
3aBelIaHus, BbIIa4ya JOBEPEHHOCTH [2, c. 112].

TakuMm 00pa3oM, MPEICTABUTEILCTBO KaK HHCTUTYT
IpaXJaHCKOTO IpaBa XapaKTepu3yeTcs CIeIyIOUUMHU
0COOEHHOCTSIMH:

Bo-mepBbIX, NMPEeNCTaBUTENBCTBO — 3TO MPABOOTHO-
IIEHHE, B CHIY KOTOPOTO IIPEJCTaBUTENb COBEPIIAET
IOpUANYECKUE IEHCTBHS HE OT CBOETO UMEHH, a OT UMEHHU
U B MHTepecax IpencTaBisieMoro. Bo-BTophIX, mpexacTa-
BUTEJb, OCYIIECTBIISASA NMpaBa U OOS3aHHOCTH NPEICTAB-
JSIEMOT 0, ICHCTBYET B Mpe/ieNax MOJHOMOYHH, BEIpayKeH-
HbIX B JOBCPCHHOCTHU, aIMUHUCTPATHUBHOM aKTE WU B
3aKOHOJIATENIbCTBE. B-TpeTbHX, y NpeNCTaBUTENIs HHUKa-
KHX TIpaB M OOSI3aHHOCTEH M3 COBEPIIEHHBIX UM IOPHIU-
YECKHUX JEHCTBUM HE BO3HUKAET.

JlesiTeTbHOCTD 0€3 MOTHOMOYHI WIIM C TIPEBBIIICHHEM
X TPENeNIOB MOXET HMETh CEPbe3HbIC FOPHIMYECKHE
TIOCJIC/ICTBHSA JUISl JIMIA, BHICTYTIABIIETO B KAUECTBE IIPe-
CTaBUTEIISL.

Kpyr nui, xoTopble MOTYT OBITH HPEICTABUTEISIMHU,
aBisieTcst Ooiyee y3KMM. Bo-mepBBIX, mpeicTaBUTENH —
rpaskaHe JOJDKHBI 00J1alaTh MOJHOW J1eecIioCOOHOCTBIO.
BO-BTOpI:-IX, IOPUANYCCKUE JIUIla MOTYT HNPHUHUMATh Ha
ce0s (QYHKIIMU MIPEeICTaBUTENCH, €CITH OTO HE PACXOIUTCS
C TeMH LCIsIMHU W 3aJladyaMM, KOTOPBIC YKas3aHbl B HX
YapenuTeNnbHBIX JOKyMeHTax [5, c. 352]. B-tpersux,
3aKOHO/IATEJIbCTBO COJEPIKUT PSI MPSMBIX 3alpeToB B
OTHOIICHUH BBINIOJHEHUS TPEICTaBUTENbCKUX (HYHKIMN
HEKOTOPBIMHU CyObEKTaMH Ipa)JaHCKOTO IpaBa.

3aKOH JMIIb 3alpeniaeT MNpeCTaBUTENIO COBEPIIATH
CHIEJIKM OT WMMEHHM IPE/ICTaBIIEMOT0 B OTHOIICHUM ceOst
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JIMYHO, a TAaKXKE B OTHOIICHWU JPYTrOTo JIMIA, NPEICTaBH-
TEeNeM KOTOPOTO OH OZHOBPEMEHHO SBIAETCS, 3@ MCKIIIO-
YEHHEM CIIy4aeB KOMMEPUYECKOTO IIPEICTAaBUTEIBCTBA B
cootBercTBUH ¢ 1. 3 cT. 183 'K Pecrry6nuku bemapycs.

Cornacuo 1. 4 ct. 183 I'K Pecnyonuku benapycs, He
JIOIYCKAaeTCsl COBEPIICHUE Yepe3 MPEICTABUTENS CHACIKH,
KOTOpast MOJKET OBITh COBEPILICHA TOJBKO JINYHO, a TaKKe
JPYTUX yKa3aHHBIX B 3aKOHE C/EJIOK.

[pencraBurens coBepLIAET CHIEIKU C TPETHUMH JIMLIAMH
OT UMEHHU NPEJCTABIIEMOr0, B CBSI3M C YeM IIPaBOBBIC
OTHOIICHHSI YCTAHABIMBAIOTCS MEXIY HPEICTaBISIEMbIM
U TPETBUM JIMIOM, T.€. YIPAaBOMOYECHHBIM M OO0SI3aHHBIM
M0 TaKUM CHAENKaM SBISICTCA MPEACTABISIEMBIN, a HE
IPECTABUTET

JoBepenHocts, B cootBercTBHH C¢ . 1 cT. 186 T'K
Pecrry6onmkn benmapych, MCEMEHHOE YIIOTHOMOYHE OJHOTO
JWIA JPYTOMY JIMIY JUISl IPEACTABUTENBCTBA OT €r0 NMEHH
nepes TPETbUMH JIMLIAMH, YIOCTOBEPECHHOE B IIPEAYCMOT-
pEHHOM HacTosIled crarbed mnopsanke. IlucemenHoOe
YIOJHOMOYHE Ha COBEpILEHHE CIENKH MpeAcTaBUTEIIeM
MOJKET OBITh IPEACTABJICHO NMPEICTaBIAEMBIM HEToCpe-
CTBEHHO COOTBETCTBYIOIIEMY TpeTbeMy juLy. I[To o6vemy
MOJTHOMOYHS, KOTOPbIM HaJeJseTCs IpeACTaBUTENb, Clle-
JyeT pas3iaudarh TPU BHIA JOBEPEHHOCTEH: pa3oBas, cIie-
uanbHast ¥ oOmas. Pa3oBas NOBEpEHHOCTh 3aKIIOYAET
B cebc MOJHOMOYHME NPEACTaBUTENS] HA COBEPIICHHE
Kakoro-nmibo oxHoro neiictBus. CriennanbHas DOBEpPEH-
HOCTh JaeT NPEICTABUTEIIO IIPaBO Ha COBEpIICHHE B
TEUCHHE OIPEAEICHHOTO CPOKA HECKOJIBKUX OJHOPOIHBIX
opuanueckux nerctBuid. OOmas (reHepanbHasi) OBe-
PEHHOCTh JaeT MpPEeICTAaBUTENI0 IPaBO Ha COBEPIICHUE
Pas3IMYHbIX MO XapaKTEpy CACIOK U MHBIX IOPUINYCCKUX
JIEHCTBUM.

Jlrobasi MOBEPEHHOCTh MOJIKHA OOJIEKAThCA B IHCH-
MEHHYI0 (OpMy U 00s3aTeNIbHO IOAIMKCHIBATHCS Tpe-
CTaBIIeMbIM. JlOBEpEHHOCTh Ha COBEPIICHHE CHETOK,
TpeOYIOMmIX HOTapHaIbHOW (POPMEI, NODKHA OBITH HOTA-
pHAITBHO yIIOCTOBEPEHA, 32 MCKIIOUCHHEM CIIy4aeB, Ipe-
JYCMOTPEHHBIX 3aKOHO/ATEIbHBIMU aKTaMH, YTO YKa3aHO
B cT. 186 'K Pecrryonmku benapyce. B Tekcte moBepeH-
HOCTH YKa3bIBaIOTCS MECTO W JlaTa ee COCTaBJIeHUs (Toa-
nucanus), GaMuwIns, UMsl, OTYECTBO U MECTO KHUTEIHCTBA
MpeZCTaBUTENS U IpeAcTaBisieMoro [4, c. 49].

Cpox JeHCTBUS JOBEpPEHHOCTH OTPaHUYEH M He
MOJKET IpEBHIMATh Tpex JieT. KoHKkpeTHEIN cpok ee neil-
CTBHSI yKa3bIBaeTCs B IOBEPEHHOCTH. Eciin B JOBEpEeHHO-
CTH CPOK HE YKa3aH, OHa COXpaHieT CWIy B TECUCHUH
OJTHOTO TOJa CO JHA ee coBeplieHMs. lckimroueHne
JIOMYCKaeTCsl JIMIIb Ui HOTAPHAIbHO YyJOCTOBEPEHHON
JIOBEPEHHOCTH, TIPEAHa3HAYCHHON /ISl COBEPIICHUS JIeH-
CTBHH 3a TpaHHMIEH, KOTOpas COXpaH’IeT CHIy IO ee
OTMEHBI JIMIOM, BBIIABIIUM JOBEpeHHOCTh. IlosTomMy
JIOBEPEHHOCTH, B KOTOPOH HE yKa3aHa JjaTa ee COBepIIe-
HHA, HUYTOXHA.

Jlummo, KoTOpoMy BBIAHA JOBEPEHHOCTH, JIOJDKHO
JIMYHO COBEpIIATh Te ACWCTBHUS, HA KOTOPHIE OHO YIOJI-
HOoMoueHO. Opnako B cmiry cr. 188 I'K PecmyGmukn
Bermapyce OHO MOXXET NepeAOBEPHUTh HX COBEpIICHHE
JpyroMy JIMIY, €CJIM YIIOJIHOMOYEHO Ha 3TO JIOBEPEHHO-
CTBIO JINOO BBIHYXK/IEHO K 3TOMY CHJIOI0 OOCTOSITEIHCTB
JUIL  OXpaHbl HWHTEPECOB BBIJABLIETO JOBEPEHHOCTb,
Harpumep, pu 3a001€BaHUHN TIPEICTABUTEIIS.

JloBepeHHOCTH, BBIIaBacMasi B MOPSAKE MEPeTOBEPHs,
JOJDKHA OBITh HOTapHANFHO YAOCTOBEpEHa, 3a MCKIIoUe-
HUEM clydaeB, mpenycMoTpeHHbiX 1. 4 cr. 186 I'K Pec-
mybmuku benapycs.

B cBs3u ¢ TeM, U4TO HOBEPEHHOCTh — TOKYMEHT CPOU-
HBI{, TO HCTCUYCHHUE CPOKA JOBEPCHHOCTH MPEKPAIIACT €e
JIEHCTBUE.

K npyrum OCHOBaHHSAM MPEKPAIICHUS TOBEPCHHOCTU
OTHOCSTCSI:

— MpeKpallecHUe OPUIUIECKOTO JIHIa, OT UMCHH KO-
TOPOTO BBIJJaHA IOBEPEHHOCTH;

— TIPEKpaIICHUE FOPUINICCKOTO JIHIA, KOTOPOMY BHI-
JTaHa TOBEPECHHOCTH;

— CMepThb TpakIaHWHA, BBIIABIICTO JIOBEPEHHOCTH,
OOBSIBIICHHE €r0 yMEpIInM, NpWU3HAHHE €ro HeIeecIHo-
COOHBIM, OTPAaHWYEHHO IEeCIOCOOHBIM N Oe3BeCTHO
OTCYTCTBYIOIIHIM;

— CMepTh TpPaKAaHWHA, KOTOPOMY BBHIJaHA JTOBEPCH-
HOCTb, OOBSBIICHUE €r0 YMEPIIUM, IPU3HAHUE €T0 HeJee-
CIIOCOOHBIM, OTPAaHUYEHHO JIE€CIOCOOHBIM MM OE3BECTHO
OTCYTCTBYIOILIHM.

B uyucne ocHoBaHMII NpeKpalieHUs TOBEPEHHOCTH
CJIEAYET OTMETUTD, YTO JIMIO, BhIAABIICC NOBCPECHHOCTD,
MOJKET BO BCAKOE BpEMs OTMEHHUTH JOBEPEHHOCTHh WIIH
TepeIoBepre, a JHI0, KOTOPOMY IOBEPEHHOCTH BEITAaHA, —
OTKa3aThCs OT Hee. [lo TpeKpamieHnd TOBEPCHHOCTH
JUIO0, KOTOPOMY OHA BBIAAHA, MK €TO MPaBOIPEEMHUKU
00s13aHBI HEMEJICHHO BEPHYTH JTOBEPEHHOCTD
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K BOITPOCY O ITIPU3HAHUMU JINLA
BE3BECTHO OTCYTCTBYIOIIUM
N OB BbSABJIEHNU YMEPIHINM

Koeanenxo B.C. (BHII, Mozunes)

B cnywyae nnuMrenbHOro OTCYTCTBHSI IpaKIaHMHA B
MECTE €ro MOCTOSHHOI'O IPOKMBAHUS U HEHW3BECTHOCTH
MECTa €ro HaxO0K/I€HMs BO3HMKAeT HOpHUAHYECKas HEOII-
pElleIECHHOCTh, MOCJEACTBUSIMU KOTOPOM MOXKET CTaTh
yIIeMJIEHUE NPaB JAPYTrUX y4YaCTHUKOB MPABOOTHOIIEHUH.
Tak, xpeauTop yTpauMBaeT BO3MOXKHOCTb MOJYYUTh
C JIaHHOTO TpaXXJaHWHA MPUYUTAIOIIMICS €My JIOJT;
HETPYJOCIIOCOOHBIE JIMIIA, COCTOSIIIME HAa VOKIUBEHUH
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HCYE3HYBIIETO TPaKAaHWHA, IEPECTal0T MOIydaTbh OT
HETO COJep KaHHe U B TO )K€ BpeMs HE MOTYT OOpaTHTHCS
3a HAYHCICHHEM WM II€HCHH, MOCKOJIBKY CUHTAIOTCA
MMEIOIINMHI KOPMHJIBIIA; B TIEPUOJ OTCYTCTBHA Tpakia-
HUHA COXPaHSETCs 3aKIIOYCHHBIA ¢ HUM Opak, 9To TIpe-
MIATCTBYET 3aKIFOYCHHUIO OCTABIIMMCS CYIIPYTOM HOBOTO
Opaka u T.n. He3amMIneHHBIMH OCTAIOTCS M HHTEPECH
€aMoro AJIUTENbHO OTCYTCTBYIOILETO JIUIA: B YaCTHOCTH,
MOXET OBbITh HMPUYUHEH YIIEpPO €ro MMYILECTBY, OCTaB-
miemycsi 6e3 mpUcMOTpa. YCTpaHEHHUIO ITOH Heorpese-
JICHHOCTH CIIOCOOCTBYIOT, HOPMBI I'PaKAaHCKO-TIPABOBBIX
WHCTUTYTOB NMPU3HAHUS TPaKAaHHHA OE3BECTHO OTCYTCT-
BYIOIIUM H OOBSABICHUS TpaKTaHUHA yMEpIIUM (CT. CT.
38-42 I'paxmanckoro konmekca Pecmyonmku bemapycs —
nanee ['K) [1, ¢.329].

B cootBercTBUM co cT. 38 'K rpaskaaHuH 1Mo 3asSBICHUIO
3aWHTEPECOBAHHBIX JIMII MOJXET OBITh TNPH3HAH CYIOM
0€3BeCTHO OTCYTCTBYIOIINM, €CJIA B TEUCHHUE OJTHOTO T0/1a
II0 MECTy €ro >KUTEIbCTBA HET CBEJCHUH O MecTe €ero
npe6piBanust [2].

B ciryuae, ecii CyJJoM BBIHECEHO PEIICHUE O MPU3HA-
HUM TpaXJIaHWHa OE3BECTHO OTCYTCTBYIOIIMM, JaHHOE
pelleHre BieUeT HACTYIUIEHHE COOTBETCTBYIOIIHUX FOPHU-
audeckux nocienctsuii. B coorBercTBum ¢ 1.1 cr. 39 'K
HMYIIECTBO TpakJaHWHA, MPHU3HAHHOTO Oe3BeCTHO
OTCYTCTBYIOIIUM, TIPH HEOOXOAMMOCTH MOCTOSHHOTO
YIOpaBJICHUS UM IIepeaeTcss Ha OCHOBAaHUH PEUICHUS Cyaa
JUITY, KOTOPOE OIPENeIsieTCs OPTraHOM OIICKH W TONeUr-
TENBCTBA U ICHCTBYET HA OCHOBAHWH JIOTOBOPA O IOBEPHU-
TENbHOM YIPaBJIEHUH, 3aKJIF0YaeMOT0 C 3TUM OPTaHOM.

Tak ’xe HEKOTOpble MOCIEACTBUS NPU3HAHHS JIMLA
0€3BECTHO OTCYTCTBYIOIIUM OINPECISIOTCS HHBIMH aKTa-
MU 3aKOHO/IaTeNIbCTBA, @ UMEHHO:

— 3akoHoM Pecriyonuku benapycs ot 17 anpens 1992 r.
No 1596-XII «O mnencuoHHoMm obecrneueHuu» (ct. 35
3akoHa);

— Hamoroemm xonexcom PecnyOmuku bemapycek ot
19 mexadpst 2002 r. Ne 166-3 (cT. 40);

— Konexcom o Opake u cembe Pecrryonuku bemapycs
ot 9 mrons 1999 r. Ne 278-3 (c1.37).

CornacHo c1.41 I'K rpaxxaanuH MOXET ObITh OOBSB-
JICH CyJIOM YMEPIIUM, €CJIM TI0 MECTY €r0 )KUTEJIbCTBA HET
CBEICHUH 0 MecTe ero NpeObIBaHUS B T€UCHUE TPEX JIET, a
€CJIM OH mpomal 0e3 BeCTH MpU 0OCTOSATENbCTBAX, YIPO-
KaBIIUX CMEPTHIO WM JAIOIMX OCHOBAaHHE IpeJoa-
raTh €ro THOENb OT OMNpeAIEIeHHOT0 HECYacTHOTO CIydasi, —
B TCUCHHE IIECTH MeCSIeB. BoeHHOCTYyKaluii MITH HHOU
TpaXkIaHWH, TPOTABIIHNA 0€3 BECTH B CBSI3U C BOCHHBIMH
JIEHCTBUSMEU, MOXET OBITH OOBSBICH CYZOM YMEPIIUM HE
paHee 9YeM IO WCTEUEHHUH IIBYX JIET CO THS OKOHYAHUS
BOCHHBIX JICHCTBHIA. B TakoM ciryuae HEOOXOAMMO JTOKa-
3BIBaTh, MpEXKIE BCEro, (akT HAXOXKICHUS BOCHHOCIY-
JKAIeT0 WM WHOTO TPakJaHWHA B MECTE IPOBEICHHSA
BOCHHBIX JICHCTBUH, a TaKkKe BpeMsl OKOHYAHHUS 3TUX JeH-
crBuil. [lemecoobpa3Ho AHEM OKOHYAHHWS BOCHHBIX JEH-
CTBUH CUMTATh JI€Hb OOBSBICHHUS COOTBETCTBYIOIINM
JTOJDKHOCTHBIM JINIIOM 00 MX OKOHYaHHH.

Ecmu, HanpuMep, TpaKAaHWH Iporan 0e3 BECTH NpH
00CTOSITENILCTBAX, JAIOUINX OCHOBAHUE TPE/IIONIAraTh €ro
rubeNb OT OINpPENeICHHOTO HEeCYacTHOTO CIydas, U 3TOT
HECUaCTHBIH Cllydall, SIBUBIIMICS NPUYUHON Ipeanosna-
raeMoil rubenu JMna, NSHCTBHTEIBHO HMENT MECTO, YTO
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MOATBEPXKIACTCSl JOKA3aTEIbCTBAMH, IOUICKUT MpUME-
HEHUIO 6-MecsYHbIH cpoK. Ecim e HecyacTHBIN ciydai,
MyCTh ¥ C OOJBIIOHN AOJIEH BEPOATHOCTH, TOJBKO MPEATIO-
Jaraercs, Al OOBSBICHUS TPaXKIaHUHA YMEPIINM BCJIEH-
CTBHE TaKOTO HECUYACTHOTO CIy4as HEOOXOIUM 3-JIeTHHH
cpok [3, c.60].

BwMmecte ¢ TeM, mpaBOBbIe MOCIEACTBHS OOBSIBICHUS
JMIa YMEPIIUM HE COBIAAAIOT IOJHOCTBIO C TEMH IOpH-
JIMYECKUMH MOCJIEACTBUSIMH, KOTOPBIE BBI3BIBAIOTCS (hak-
TOM cMmepTu rpaxgaHuHa. OObBSBICHHE TIpakAaHHHA
YMEpLIUM 110 0€3BECTHOMY OTCYTCTBHIO HE OKa3bIBaeT, Aa
U HE MOXKET OKa3aTb, BIUSHUS Ha €ro MpaBoCcIiocOOHOCTE.
Ecmu nuno, oOBsIBICHHOE YMEPIINM, Ha CaMOM JIelie
HaXOAWTCSI B JKUBBIX, OHO HE YTPauMBaeT MPaBOCIOCOO-
HOCTh. Ecnn ske muro, o0bsBIIEHHOE YMEPIINM, TeHCTBH-
TENBHO YMEpPJIO, TO MPaBOCIHOCOOHOCTH OHO YTPATHIIO
UMEHHO B MOMEHT (DaKTHUECKOH CMEpTH, a HE B ICHBb
BCTYIUICHUS B 3aKOHHYIO CHJTy PEUICHHS cyna 00 0ObsB-
JeHHu ero ymepuium [4, ¢.84].

IIpy HEBO3MOXHOCTH YCTAHOBHUTb JE€Hb IIOJy4YEHUS
MOCIETHUX CBEJEHHH 00 OTCYTCTBYIOLIEM HadajoM
WCYHUCIICHHUS CPOKa JUIsl IPU3HAHKS O€3BECTHOTO OTCYTCTBHS
CYMTaeTCs MEepBOE YUCIO MecAla, CIEIYIOLIETO 3a TeM,
B KOTOPOM OBUIM TOJIy4eHBI MOCIEIHHE CBEICHUS 00
OTCYTCTBYIOLIIEM, a IIPU HEBO3MOXXHOCTH YyCTaHOBHTH
3TOT MecsI] — IePBOE SHBaps cileaylomero roga. /laem
CMEpTH TPAXIaHWHA, OOBSBICHHOTO YMEPIIHNM, CUHUTACTCS
JICHb BCTYIUICHHSI B 3aKOHHYIO CHJIy pEIICHHS cyaa o0
OoOBABICHUH €ro yMmepmmuM. B ciydae oObBsBICHUS
YMEpLIMM TpaXKIaHWHA, MpOMaBIIero 0e3 BEeCTH MpH
00CTOSITENILCTBAX, YIPOKABIINX CMEPTHIO WM JIAIOIIUX
OCHOBaHHE MPEATNOIaraTh ero rudesb oT ONpeaesIeHHOIO
HECYAaCTHOT'O CIIy4asi, CyJ MOXET NPHU3HATh JHEM CMEPTH
9TOro rpakAaHUHA JAEHb ero MpeanoiIaraeMoi rudenu.

3aKoH pa3nuuaeT MpU3HAHHE IpaKIaHUHA OE3BECTHO
OTCYTCTBYIOIINM M OOBSBICHUE TPAXKIaHUHA YMEPIIHM.

Ecmm cyn mpusHan rpaxiaaHnHa 0e3BECTHO OTCYTCT-
BYIOIIMM, TO TIPEATIONIAraeTCs, YTO OH XKUB, CJIEJJOBATEILHO,
€ro UMYIIECTBO HE HACJIEyeTcsl, 8 HAXOANTCS MO/l OXpaHOH
JMIa, KOTOPOE ONPE/ENSETCS OPTaHOM OIEKH M MONeYH-
TENILCTBA Ha OCHOBAaHMM JIOTOBOpPAa O JIOBEPUTEIHHOM
YIIpaBIEHUM.

B cnydyae oOBsBICHUS IpakKIaHHHA YMEPIIUM, MPE-
roJiaraeTcs, 4To OH MEpTB. 3JIeCh MPHUMEHSIOTCS Te Ke
HOPMBI, YTO U B CIIy4ae CMEPTH: OTKPHIBAETCS HACIEICT-
BO, Opak cuMTaeTCs MpPEeKpalleHHbIM, PEKPAIAIOTCs BCe
JIMYHBIE 00s13aTeNNbCTBA OOBSIBICHHOTO YMEPIINM H IPYTOE.

Cornacao ct.40 'K B cinydae siBKU Wi 0OHapyKeHUS
MecTa TpeOBbIBaHMs TPaKAaHWHA, NPU3HAHHOTO OE3BECTHO
OTCYTCTBYIOILIMM, CyJ OTMEHSET PEIIeHHe O IPU3HAHUHI €TO
0e3BecTHO OTCyTCTBYyIOIIMM. Ha OCHOBaHWM peleHHs
CyZa OTMEHSETCSl IOBEPUTENILHOE YIPABICHUE NMYIIECT-
BOM 3TOTO TPaXK/IaHHUHA.

B crygae siBku win oOHapy)KeHHUsSI MecTa MpeOBIBaHMUS
TpaXJaHWHA, OOBABICHHOTO YMEPIINM, CyJ OTMEHSET
pemenne o6 00bsBIeHNN ero ymepmuM (cT.42 I'K).

Jluna, kK KOTOPBIM UMYIIECTBO TpPa)KJIaHWHA, OOBSIB-
JICHHOTO YMEPIIUM, MEepelnio M0 BO3ME3IHBIM CIENKaM,
00s13aHBI BO3BPATUTh €My 3TO MMYLIECTBO, €CIN JIOKa3aHo,
4TO, MpUOOpeTass UMYLIECTBO, OHU 3HAJM, YTO TpaxkIa-
HHH, OOBSBICHHBIN yMEpIINM, HAXOIUTCS B JKUBBIX. I1pn
HEBO3MOXXHOCTH BO3BpaTa TaKOro MMYIIECTBA B HaType




BO3MEIIACTCS €ro CTOMMOCTh. ECii mMyIecTBo rpakaa-
HHUHA, 00BSBICHHOTO YMEPIINM, IEPEIUIO K TOCYIapCTBY
Kak BBIMOPOYHOE M OBIJIO PEaTM30BaHO UM C COOJTIOCHUEM
YCJIOBHUH, TPEIyCMOTPEHHBIX HACTOAILIEH CTaThed, TO
Mmocjie OTMEHBI pEmeHUs 00 OOBSBICHUW TpakIaHUHA
YMEpIIM €My BO3BpaIlaeTcs CyMMa, BBIpYYEHHas OT
peau3aIy UMYIIEeCTBA.

Takum 00pa3oM, CBOCBpEMEHHAss OTMEHA CyICOHBIX
pelICHUI TpeKpamaeT OCHOBAaHHBIC HAa HHUX MpaBa U
00513aHHOCTH, B TOM YHCJIC W U FOCYIapCTBa, a TAKKE
SIBIISICTCS. 3aKOHHBIM OCHOBAaHUEM K MPUBJICYCHUIO BHOBB
JIAHHBIX TPAXKIaH K MaTepPHaIbHON OTBETCTBCHHOCTH.
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HEITIOJIHOE PABOYEE BPEM I
KAK CAMOCTOSITEJIbHBII BUJT
PABOYET'O BPEMEHU

Kpasuyoe H.C. (BHII)

Henonroe pabouee BpeMst — 3TO YMCHBIIICHHE HOPMBI
MPOJIOJDKUTEIEHOCTH pabOThl B TE€UCHHE padodvero JHs
WM YHCTa pabovmX AHEH B HENEI0, WM OJHOBPEMEHHOE
cokparieHue padbouero g 1 Henend [ 1, ¢. 127]. JlaHHBIH
BUJ pabodero BpeMEHHU PEryJINpyeTcsl B HHANBHIYaIbHO-
JIOTOBOPHOM TOpSKe. JTO TOApa3yMeBaeT, YTO COrjia-
IIEHHEM CTOPOH TPYJIOBOTO JOTOBOPA YCTAHABIMBAIOTCSA:
«1) sror BHA paboyero BpeMEHH KaK MpU IIpHEME Ha
paboTy, Tak U BIIOCIEACTBUH; 2) €r0 MPUMEHEHHE KaK Ha
OTIpEeNIeNICHHBI CPOK, TaK W OeccCpodyHO; 3) MPOIOIDKH-
TENBHOCTh W Pa3HOBUAHOCTBH: HEIONHBIN pa0oumii JICHb
WM HeTIoNTHas pabodast Henewsn» [2, ¢. 466].

[IponomKUTETPHOCTh HETOIHOTO pabovero BpeMEHU
B OTJIMYME OT COKPAIICHHOI'O 3aKOHOJATENIEM HE OIpene-
JeHa ¥ He OrpaHHYeHa MHUHUMAaJbHBIMHM TpeAesiaMu.
YcTaHOBIIEHHE HEMOIHOTO pabodero BpeMeHH Kak caMo-
CTOSATENFHOTO BHAA paboyero BpEMEeHH U €T0 KOHKPETHOM
MIPOIOJDKUTENBHOCTH (C YMEHBIICHHEM pabovero Bpeme-
HU Ha J1t000€ KOJHMYECTBO YacOB WM paboumx JHEH)
1Mo o0meMy MpaBUIIy OCYIIECTBISETCA IO COTJIAIICHUIO
MEXIy paOOTHUKOM M HAaHUMATeNeM. B 3Toi CBSI3M HENb3s
HE COINIACUTHCS ¢ POCCUIICKUMHU NPaBOBEIAMU, IO MHEHHIO
KOTOPBIX «I10J] HETIOJIHBIM pa00oYrM BPEMEHEM TOHUMACTCS
OIIpENICIICHHOE COTJIANICHHEM MEXITy paOOTHHKOM U Ha-
HUMATelleM pabouee BpeMsi, MPOIODKUTEIEHOCTh KOTOPOTO

MEHbIIE, YeM YCTAHOBICHHAs y MAHHOTO HAaHMWMAaTes
HOpPMalbHas TMPOAODKUTEIBHOCTh pPabodero BpEeMEHH»
[3, c. 417]. B ciy4ae, ecau pabOTHHUK COTJIACHO 3aKOHO-
JIaTeNbCTBA MMEET NPAaBO HAa COKPALICHHYIO HPOJOIIKH-
TENBHOCTh pabodero BpeMEHH, HETNONHBIM OyneT
cuuTaThes pabouee BpeMst MEHbIIEH POJOIKUTETLHOCTH
10 CPaBHEHHUIO C COOTBETCTBYIOIIEH HOPMOM COKpalleH-
HOTO pabo4yero BpeMeHH.

[Mopsinok ycTaHOBIEHUS HEIOJHOTO pabovero Bpeme-
HHU OTJIMYAETCS OT IPaBWJI, IPUMEHAEMBIX JUISl BBEICHHMS
COKpalleHHoro pabouero BpemeHH. Ecim cokpaiienHoe
pabodee BpeMs BBOAUTCS HA OCHOBAHUU aKTOB 3aKOHOMA-
TEJBCTBA, NMPHUYEM O3TH XKE aKThl 3aKOHONATEIbCTBA WU
3aKpEIUIAIOT TMPEACIbHYIO IPONOIDKUTENBHOCTh COKpa-
IIEHHOTO pabovero BpeMeHH, TO HEMOIHOe pabodee BpeMs
YCTaHaBIMBACTCS COTJIAIIEHUEM CTOPOH TPYAOBOTO JOTO-
BOpa, M OHO MOXXET IIPEeIyCMaTpUBaTh YMCHBIICHHE
pabodero BpeMeHH Ha IJIFO0OE KOJMYECTBO YacOB HIIH
pabounx nHei Oe3 kakux-1nbo orpannueHuid. HemoiHsii
pabounii neHb WM HemoyiHas pabouas HeJens MOTYT
yCTaHAaBIMBAThCs KaK IPHU MOCTYIJICHUHU, TaK U B NIEPUOJ
pabotel. YcioBue o paboTe ¢ HEMOJIHBIM paboduM Bpe-
MEHEM BKJIFOYaeTCs B TPYJIOBOH JOIOBOP MpH MpHeMe Ha
paborty. Ecnu sxe HenomnmHoe pabouee BpeMsi yCTaHaBIIMBa-
eTcsl BIOCHEICTBHH, TO TaKOH Iepexon ohopMisieTcs
MIPUKA30M (PaCIIOPSIKCHUEM ).

Kak MbI y)xe oTMedanu, mo o0ImeMy NmpaBuily HETIoJI-
Hoe pabouee BpeMsl YCTaHABIMBAETCA IO JIOTOBOPEHHO-
CTH MEXAy paOOTHHUKOM M HaHmMareseM. [Ipndyem HopMa
cr. 289 TpynoBoro koxmekca PecnyOnukn benapych
(manee — TK) He orpaHuuMBaeT HM Kpyr HaHHUMATelei,
KOTOpBIE BIIpaBe IO COTJALICHUIO C PaOOTHUKOM YCTa-
HaBJIMBATh HETIOJIHOE pabouee BpeMsi, HU KPYT paOOTHHUKOB,
B OTHOUICHHU KOTOPBIX OHO MOXKET YCTaHaBJIHMBAThCS.
OpHako ompeneseHHbIM KaTeropusM paOOTHUKOB HaHH-
Matenb 0053aH yCTaHABIMBATh HEIOIHOE pabodee BpeMsl.
Tak, B coorBercTBHH ¢ 4. 2 cT. 289 TK oH 00s13aH 5TO0
JIeTIaTh:

1) mo mpocsbe OepeMEeHHOW >KCHIIMHEI, XCHIUHEI,
nMmeromeit pebeHka B Bo3pacte 10 14 et (B ToM dmcie
HaXOJISIIETOCs] Ha ee IMONEeYEeHNH), padOTHHKA, OCYIIECT-
BJISIFOIIETO yXOJ 32 OOJIBHBIM WICHOM CEMBH B COOTBET-
CTBUU C MEJUIMHCKON CIIPABKOM O COCTOSIHUM 3/10POBbS;

2) MHBAJHJAM B COOTBETCTBHM C MHIUBUAYaIbHBIMHU
HporpaMMamy peabWInTalliy HHBAJIHIOB;

3) npu npreMe Ha paboTy MO0 COBMECTUTEILCTRY;

4) npyruM KaTeropusiM pabOOTHHKOB, NPEIYCMOTPEH-
HBIM KOJIJIGKTUBHBIM JIOTOBOPOM, COTJIAIICHHUEM.

[Ipn 3akiaroyeHWH TPYIOBOTO IOTOBOpa MPOChOy 00
YCTaHOBJICHUH HEMNOJHOTO pabodyero BPeMEHH IOTEHIIH-
QIBHOMY PaOOTHHUKY Iiesiecoo0pa3sHO OTPa3UTh B 3asBIIC-
HHUM O mpueMe Ha paboty. Eciu HeoOxoanmocTs B ycTa-
HOBJICHWHM HEMOJHOTO pabodero BpPEeMEHH BO3HHMKAET B
mporiecce TPYAOBOH NESTEIBHOCTH, TO MPOCHOY MOXKHO
0GOpMHUTE B BHJE OTIEIBHOTO 3asBICHHUA 00 yCTaHOBIIE-
HUH HENOJIHOTO paboyuero BpeMeHH.

B oTnmempHBIX ciay4asx HemojHOe pabodee Bpems
MOJKET YCTaHABJIMBATHCS M M0 WHUIMATHBE HAHUMATEI.
3TO BO3MOXHO NPU HAIMYUK OOOCHOBAHHBIX IIPOU3BOJI-
CTBEHHBIX, OPraHU3AIMOHHBIX WIIM SKOHOMHUUYECKHUX PHYHH.
OO0 M3MEHEHHNH CYLIECTBEHHBIX YCJIIOBHH TpyJda HaHUMa-
Tenb O0s3aH MHCBMEHHO IIPEAYNPEIUTh PaOOTHHKA
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HE mo3fHee 4eM 3a | Mmecsn (B JIOKaIbHBIX IIPAaBOBBIX
aKTax MOXeET OBITh YCTaHOBJICH MHOM CPOK). A COTJIACHO
m. 14 VYxaza Ilpesmnenta PecnyOmmku bBemapych ot
24 ampens 2020 1. Ne 143 «O mopnmepxke SKOHOMUKN» B
CBSI3U ¢ 00OCHOBAaHHBIMU IIPUYMHAMH HEOIArOIPHATHOTO
BO3JICHCTBUS JNHUIEMUOJIOTUYECKON CHUTyalluM Ha Jes-
TEJILHOCTh OpraHW3allid HaHWMaTeNlb BIIPaBe H3MEHSThH
CYIIECTBEHHBIE YCIIOBUS TpYyAa paOOTHHKA (38 MCKIIOYe-
HHEM YMEHBIIEHMsI pa3Mepa OIUIaThl TPYZAa), Mpeayrnpe-
JIMB 00 3TOM IMUCBMEHHO HE I03/1Hee YeM 3a | KajeHpaap-
HbI neHb [4]. YnoMmsHyTas HOpMa ykasa JACHCTBYET 10
ocoboro pemenus [Ipesnnenta Pecriyonuku benapycs.

B sTux memax paOOTHHKY MOXKET OBITH HAaIpaBJICHO
MUCBMO  (TIPENYIPEXkKICHUE, YBEIOMIICHHE), B KOTOPOM
CJIEyET OTPa3MTh!

— NPHUYHHBI, II0 KOTOPHIM PaOOTHHUKY YCTaHABIHBACT-
s HeTIoJTHOE pabodee BpeMs;

— MpeAIaraeMyro MpOAOIKUTEIBHOCTh Pabovero Bpe-
MEHH, a TaK)Ke BpeMs Hayajla ¥ OKOHYaHHs pabovero aHs
(Ipu  yMEHBIIEHUH MNPOJIOLKUTEIBHOCTH €XKeIHEBHON
paboTsl) U (MIKM) KOHKpETHbIE paboune THU Helenu (Ipu
YCTAHOBJICHUH HETIOJIHOW paboueil Henenn);

— JIaTy, ¢ KOTOPOI Ipu HAIWYMU coTiacus paboTHHKA
eMy OyZeT YCTAaHOBJIEHO HENOJHOe paboduee BpeMms
(B caydae ycTaHOBIEHHsS pabodyero BpeMEHH Ha Ompene-
JICHHBIN CPOK — MEpHOJI, HAa KOTOPBIH OyIeT YCTaHOBIEHO
HETIOTHOE pabouee BpeMs);

— TIOCNEACTBUS OTKa3a OT NPEAJIOKECHHS HaHUMATelLs
MO0 OTCYTCTBHS NMHCBMEHHOTO COTJIACHS B HEOOXOIMMBIH
CpOK.

CBoe cornacue Wil Hecorjacue Ha yCTaHOBJICHHE He-
MOJIHOTO pabovero BpeMeH! PabOTHHK JOJDKEH BHIPa3UTh
nucbMeHHo. Hampumep, Ha BTOpOM 3K3eMIUIIpE YBEIOM-
JIeHUs1 00 YCTaHOBJICHHH HEMOJIHOTO Pabouero BpEeMEHH.
Kak BapuaHT — 1ojaTh HAHUMATEIIO 3asIBJICHHE B MUCH-
MCHHOM BHJIE.

ITpn oTkase OT NMPOROIDKEHHS PAaOOTHI B YCIOBHAX
HETIOJTHOTO paboyero BpeMEHH TpPYJOBOW JOTOBOpP Ipe-
kpamaercs 1o 1. 5 4. 2 c¢1. 35 TK. [Ipu 3Ttom paGoTHHKY
BBITUIAYMBAETCS] BHIXOJHOE 1TOCOOKE B pa3Mepe He MEHee
JIBYXHE/IEIBHOTO CpefHero 3apaboTka. B ciywae mpe-
KpalleHusl TPYAOBOTO OTOBOpPA MO MPHUYHHE yCTaHOBJIE-
HUsI HEMOJIHOTO pabouyero BpEMEHH MeHee I1OJIOBHHBI
HOpPMAJIbHON MPOAOIDKUTEIBHOCTH Pabodero BpEeMEHH
pa3Mep BBIIJIAYMBAEMOTO BBIXOJHOTO IOCOOMS HOIDKEH
OBITH HE MEHEe OJTHOTO CPETHEMECSIHOTO 3apaboTKa.

OnHako B Hayke TPYJOBOTO IpaBa BBICKAa3bIBACTCS U
WHas TOYKa 3pEHHS 110 ITOMY BOIPOCY: MOCKOJBKY CYIIe-
CTBEHHBIE YCIIOBUS TPy/a YCTaHABIIMBAIOTCS PabOTHHKY
IIPY 3aKTIOYEHUH TPYIOBOTO JIOTOBOPA U HETIOJIHOE pado-
yee BpeMs HalpsMYIO BIMSET Ha pa3Mep OIUIaThl TPYyAa,
TaKkoe HM3MEHEHHE pabdovero BPEMEHH CIIeIyeT CUHTaTh
MIEpPEeBOIOM Ha JAPYryl0 paboTy W OCYIIECTBIATH €ro
TOJIbKO C coryacus paboTtruka [5, ¢. 211-212].

Hemonroe pabodee BpeMst — 3TO TOJIBKO YacTh HOPMaIIb-
HOTO (IIOJTHOTO WJIM COKPAIIEHHOTO0) pabodero BpPEMEHH.
B 370it cBs3M Tpyx paboTHHMKA, B OTHONIEHWH KOTOPOTO
YCTaHOBIICHO HENOJHOE pabodee BpeMs, OIUIAYMBAETCS
MIPOTIOPIIMOHANBHO (haKTHUECKH OTPadOTaHHOMY BPEMEHH
(Ipu mOBpeMeHHOH (opMe OIIaThl TPY/a) WM B 3aBUCH-
MOCTH OT BBIPaOOTKH (TIpH cHeIbHON (opMe oruIaTel Tpyna).
ITpn >TOM MUHHMaNBHBIH pa3Mmep 3apabOTHOM IUIaThI,
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YCTaHOBJICHHBIN 3aKOHOJATEIEM, PAOOTHUKY HE rapaHTH-
pyetcsi. B To ke Bpemsi paboTa Ha yCIOBHUSIX HEMOJIHOTO
paboyero BpeMEHH He BledeT il pPabOTHHKOB KaKWX-
a0 OTrpaHHYCHUN MPOJODKHUTENLHOCTH OCHOBHOTO
OTITyCKa, HCYUCIICHHS TPYIOBOT'O CTa)Ka U JPYTUX TPYIOBBIX
npaB. HBIMH CIIOBaMU, HAPHUMED, MPOAODKUTEILHOCTh
OTIIyCKa JIMIIA, pa0OTaroIIero Ha YCIOBHSX HEMOJIHOTO
pabouero BpeMeHH, OyneT TaKOW Ke, KaKk M y JPYTrux
paboTHHKOB. OmHAKO OIUTaTa BPEMEHHU OTIyCKa OyneT
MPOU3BOIUTCS C YIETOM HEIOJIHOTO Paboyero BpEMEHH.
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JIOrOBOP HAMMA KHJIOT'O IOMEIIEHHUS:
OBIIAA XAPAKTEPUCTHUKA

Kpuesena B.A. (BUII, Mozunes)

B cootBerctBHU co cT. 49 XunumiHoro kogekca Pec-
myomuku bemapycr (manee — JXXKK) moroBop HaiiMa >KHIIOTO
MIOMEIICHUST — COTJIAllIeHHe, [0 KOTOPOMY OJHa CTOpOHA
(naiimomatesb) 00sA3yeTCs MPEAOCTABUTD 3a IUIATY APYrou
CTOpOHE (HAaHUMATEIIO) KIJIOe TMOMEIICHNE BO BiaJIcHUE
Y TIOJIb30BaHUE JIJISl IPO’KUBAHUS B HEM.

Haiimonarenem MoeT OBITh COOCTBEHHUK IKHIJIOTO
nomerneHus. ['paxIaHWH WM OpraHu3anus, He SBISIO-
mecs COOCTBEHHWKAMU JKHJIOTO TOMEIIEHHUS, MOTYT
BEICTYTIaTh B Ka4eCTBE HAWMoOZaTelell B Ciydae, eClid UM
3aKOHOJATEIbHBIMHA aKTaMHU WIH COOCTBEHHHKOM JKHIIOTO
MIOMEIICHHSI TIPEIOCTABICHBI COOTBETCTBYIOIINE IMTOJTHOMO-
gns [1]. HarumareneM MokeT OBITH TOJNBKO T'PaXKJTaHUH.
[Ipenqmerom noroBopa HaiiMa KHJIOTO OMEIICHHUS MOTYT
OBITH JKWJIOM JOM, KBapTHpa, >Xwiasg KomHara. YacTe
KHWIOH KOMHATBI MOXKET OBITh IPEIMETOM JOTOBOpA HaiiMa
JKUJIOTO TIOMENICHUsI YaCTHOTO KWJIMIIHOTO (OHIA WU
JIOTOBOpa HaiMa KUJIOTO TIOMEIIEHHS B OOIIC)KUTHH.

YKunoe momenienune, pactoIoKeHHOe B 3JJaHUH, TO]I-
JIeKAIEM CHOCY MO0 KamuTalbHOMY PEMOHTY C Tepe-
YCTpOUCTBOM U (VUIH) TIEPETUIAHUPOBKO, a TAKXKE B ITOBAIIC
WM TIOJIyTO/BAJe, HE MOXKET SIBJIATHCA MPEIMETOM JI0Tr0-
BOpa Haiima xwioro nomemenus [2, €. 165]. Jorosop
HaliMa >KUJIOTO MOMEIEHUS 3aKIIF0YaeTCsl Ha CPOK, OIpe-
JICICHHBIN COTJIAIICHHEM CTOPOH, JHOO 0e3 yka3aHUs
cpokKa, eciu nHoe He ycTtaHoBieHo JKK.

Buast 1oroBopoB HaiiMa KHUIIBIX TOMEIEHUN

1. ITo Bumam xumniHOTO (HOHIA:

— JIOTOBOP HaiimMa >KWJIbIX MOMEIIEHU B JOMax rocy-
JIAPCTBEHHOTO >KHJIUIIIHOTO (OHIIA;




— JIOTOBOpBHI HaWMa >KHWJIBIX IMOMENIEHUH YacTHOTO
KUHITHOTO QOoHTA.

2. [To TuIry moMenieHus:

— JIOTOBOpP HaiiMa >KHAJIOTO IOMEIIEHHUS COLHAIEHOTO
[MOJIB30BaHMS;

— IOTOBOP HaiiMa CITy>kKeOHOTO KIIIOTO TOMEIICHUS;

— JIOTOBOP HaiiMa CIelHaIbHOTO KUJIOTO TOMEIEHUS;

— JIOTOBOP HaiMa >KUJIOTO MOMEIICHUS B OOIEKUTHH.

3. ITo cpoky aeHcTBus:

— CpOYHBIE IOTOBOPHI HaliMa KUJIOTO TIOMEIICHHUS;

— JIOrOBOp HaiiMa Ha HeoNpeeIeHHBIH cpoK [3, C. 176].

CornacHo cT. 50 XKK cyiiecTBeHHbIMH yCIOBUSIMH ~ JI0-
TOBOpa HaiiMa YKIJIOTO TOMEIIECHHUS SIBIISIOTCS:

1) mpeameT moroBopa HaiiMa JKHIOTO TOMETICHHS;

2) CpoK AEUCTBHS JOTOBOpa HaiiMa KHMJIOTO MOMeIIe-
HUS — AJI1 JOTOBOPOB HaliMa >KUJIbIX TIOMELIEHUH, 3aKII0-
YEHHBIX Ha OTIPEJIeIICHHBIN CPOK;

3) pa3mep IUIATHI 32 MTOJB30BAHKE KIJIBIM MTOMEIICHH-
€M U CPOK €€ BHECEHHS,

4) cpoK BHECEHHS IUIaThl 33 JKWIMIIHO-KOMMYHAIILHBIE
YCIyTH — B Ciydae, €clid B COOTBETCTBHHM C 3aKOHOJa-
TEJIbHBIMA aKTaMU WIW JIOTOBOPOM HaiiMa KHIJIOTO
[MOMENIEHUsT HAaHUMAaTElb >KUJIOr0 IOMEIIEHHS 00s13aH
BHOCHUTH IIJIATY 32 XKIJTUIIHBIE YCIyTH. Taxke B JOrOBOpe
HaliMa >KIJIOTO TOMEIICHHS YKa3BIBAIOTCS WICHBI CEMBH
HaHUMATEIs JKHJIOTO TOMEIICHUS, KOTOpPBIE MOCTOSHHO
MPO’KUBAIOT COBMECTHO C HAM B JKHUJIOM ITOMEIIICHHH.

TunoBoil 10roBop HaiiMa >KUJIOrO MOMELIEHUS! rocy-
JAPCTBEHHOTO JKWIMIIHOTO (QoHma yrepkaactcs Coe-
toM Munuctpos Pecniyonuku Benapycs [4, €. 123].

TpeboBaHus K KUJIBIM MMOMEIICHUSAM, MPEIOCTaBIIsIC-
MBIM IO JOTOBOpAaM HaiMa KWIBIX MMOMEUIEHUN OTIelb-
HBIM KaTeropHsIM I'paxaaH yka3aHsl B cratbe 51 KK P.

MecTHbIE HCTIOJHUTENbHBIE U PACIOPSIAUTEIbHBIE
OpraHbl, MHBIC T'OCYJIaPCTBEHHBIC OPTaHbI, APYTHE TOCY-
JIAPCTBCHHBIC OpTaHW3allid, B XO3SMCTBEHHOM BEICHUU
WIA OIEPATHBHOM YIPaBICHUHA KOTOPBIX HAXOIATCS
JKUJIBIE TOMEMICHHUS TOCYIapCTBEHHOTO IKIUTHIIHOTO
(hoHma, opraHu3aIK HETOCyAapcTBEHHOH GopMBI coOCT-
BEHHOCTH, B COOCTBEHHOCTH, XO3SHCTBEHHOM BEICHHH
WIK OINEepaTUBHOM YIPABJICHHH KOTOPBIX HAXOAATCS
JKUITbIE TIOMEIISHUS, TIPEOCTaBISIIOT 0 JIOTOBOpaM Haima
JKUJIBIX TIOMEIICHWM WHBAJHAAM I10 WX HNHCbMEHHOM
npoch0e JKUIIbIe MOMEIIEHUS BOJIM3M MecTa UX paboTHI,
MecCTa JKUTENhCTBA MX POJICTBEHHUKOB, MECTa HAXOXIIEHHS
OpraHU3aINiA, 3aHUMAFOIINXCSI PEaOHIUTAIICH HHBATHIOB.

I'pakmanaM, JOCTHTIIAM TIECTUACCATHICTHETO BO3-
pacrta, HHBaJHJaM, a TaKKe CEMbSIM, B COCTABE KOTOPBIX
UMEIOTCS WHBAUIBl WIH TPaKIaHEe, TOCTUTIIHE IIECTH-
JECSITWIETHETO BO3pAcTa, MO WX IMHCBMEHHOH IPOCKOe
MECTHBIMH FHCIIONTHUTEIBHBIMA ¥ PACIOPSAUTEIBHBIMH
OopraHamu, JpyrMMH OpTaHU3alMsIMH, YKa3aHHBIMU B YaCTH
MepBOM HACTOAIIETO MYHKTA, MPEAOCTABISTIOTCS SKUIIbIC
MOMEIIEHUS] Ha HIDKHUX 3Ta)kaX (He BBIIIE TPETHETr0) WUITH
B JIOMax, IMEIOIUX JTUPTHI

JKunple momernieHus, MPeIoCTaBIsIeMble MECTHBIMH
WCTIONHUTENIbHBIMH W PacCHOpSAAUTEILHBIMA OpTraHaMH,
JIPYTUMH OpTaHU3AIUsIMHU, YKa3aHHBIMH B YacTH TEPBOM
nyHkTa 1 HacTosledl craTby, MO JIOrOBOpaM Haima
JKHJIBIX TIOMEIICHUH HHBalIHAaM, a TakKe CEeMbIM, B
cOCTaBe KOTOPBIX HMMEIOTCS WHBAIWABI, IOJDKHBI OBITH
MPUCTIOCOOJICHBI ISl IOCTYIA ¥ TIOJIb30BaHUS WHBATUIOB

B COOTBETCTBMM C 3aKOHOJATEILCTBOM O COLUAJIbHOMN
3aIuTe MHBAIHAIOB [5, ¢. 335].

B cootBercTBum co crareit 52 XK moroBop Haiima
JKIJIOTO TIOMEIICHNUS 3aKII09aeTCsl B IMCBMEHHOH hopme 1
CUMTAETCS 3aKIIOYEHHBIM C JIaThl €r0 PETUCTPALUU pai-
OHHBIM, TOPOJCKUM, IOCEIKOBBIM, CEJIbCKUAM HCIOJHU-
TEJIbHBIMU KOMHUTETaMHU, MECTHON aJMUHHCTpanueil pai-
OHa B ropoJie.

JloroBop HaiiMa XHJIOTO MOMEILIEHUS TOCYJapCTBEH-
HOTO JKHJIMIIHOTO (OHJIA 3aKII0YaeTcsi Ha OCHOBaHHHU
peleHus TOCYIapCTBEHHOTO OpraHa, APYrol rocymapct-
BEHHON OpraHM3allUy O MPEOCTABICHUHU JKIJIOTO MOMelle-
HUSI TOCYApCTBEHHOTO >KWIIMITHOTO (hOHMIA, TPUHATOTO B
cootBercTBUH ¢ 11. 1 cT. 102 JKK, a norosop Haiima >Kujioro
TIOMETIEHH YaCTHOTO >KWITHITHOTO (hOHA, eCli HaiiMoma-
TENEM SIBJISIETCS OpraHu3alysi, — HAa OCHOBaHWU PELICHUS
OpraHa ymnpaBJIEHMsl 3TOI OpraHu3aliy O MPeAOoCTaBICHUU
JKHJIOTO TIOMETIEHHUS YaCTHOTO JKMITHIITHOTO (poHTa.

JloroBop HaiiMa »HJIOTO MOMEIIEHUS COCTaBJIseTCS B
TpeX 3K3eMIUIIpax, OAUH U3 KOTOPBIX XPAHUTCS y HAUMO-
JlaTenisd, BTOpOM — y HaHUMATeNs, TPETUH — B PallOHHOM,
TOPOACKOM, IIOCCIIKOBOM, CECJIBCKOM MCIOJHUTCIbHBIX
KOMHTETaX, MECTHOI aJMUHHUCTpallUu paiioHa B TOpoje,
3aperruCTPUPOBABIINX 3TOT TOTOBOP [5, C. 336].

Takum 00pa3oM, MOKHO CIENaTh BHIBOJ, YTO JTOTOBOP
HaliMa JKUJIOTO MOMELIEHHUS — COTJIAIIEHUE, IO KOTOPOMY
OoIHAa CTOpOHa (HaiMomaTells) 00s3yeTcs MpPEeHOCTaBHTH
3a ATy APYrod CTOpoHe (HAHMMATEII0) JKWIOEe IoMe-
LIEHUE BO BJIAJCHHUE U IOJIb30BAHUE JJISl NMPOKUBAHUA B
HeM. J[oroBop HaliMa XHJIOTO NIOMEILEHUS 3aKJIF0UaeTCs B
MMUCBbMEHHOU (POPME M CUMUTAETCS 3aKIIOYCHHBIM C JaThl
€ro perucTpauuy palOHHBIM, TOPOJCKHM, MOCEIKOBBIM,
CCJIbCKHUM HCIIOJIHUTCJIIBHBIMH KOMUTCTAMU, MECTHOH aja-
MUHUCTpPALMEd palioHa B TOpOJe.
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IMPUHIOMUIIBI I'PAKIAHCKOI'O ITIPABA
PECIIYBJIMKHU BEJIAPYCb:
OBIIASA XAPAKTEPUCTHUKA

Kpomoe A.A. (BHII, Mozunes)

B cucremy rpaxaaHCKO-TIpaBOBBIX NPHHIMIIOB OeJo-
PYCCKHI 3aKOHOATEINb BKJIIOYMII TIPUHIIUITB: BEPXOBEHCTBA
IpaBa, COLUMAJLHOM HANPABICHHOCTH PETYJIMPOBAHMS
9KOHOMHYECKOH JIeSTEIbHOCTH, PUOPUTETA OOIIECTBEH-
HBIX WHTEPECOB, PAaBEHCTBA YYACTHUKOB T'PAXKTAHCKHX
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OTHOWICHWH;  HETPHKOCHOBEHHOCTH  COOCTBEHHOCTH;
CBOOOJIBI JIOTOBOPA; JTOOPOCOBECTHOCTH W PAa3yMHOCTH
YY9aCTHUKOB TPaKJAHCKUX IIPABOOTHOIICHHN; HEIOIIyC-
TUMOCTH TIPOM3BOJIFHOTO BMEIIATEIBCTBA B YACTHEIC JETIa;
OECIpensITCTBEHHOTO  OCYIIECTBICHUS  TPakOaHCKHUX
mpaB, o0ecTeyeHns1 BOCCTAHOBIICHHUS HAPYIICHHBIX IIPaB,
ux cyneOHoi 3amuThl (cT. 2 ['pakaanckoro koaekca Pec-
nyonuku benapycr) (nanee - [K PecnyOnuku benapycs).
OTu U Apyrue OCHOBOIIOJIAralOIIMe Hauania, 3aKpernsieH-
wele B Koncrturynum PecnyOmuku benapych, apyrux
aKTaxX 3aKOHOJATENILCTBA, @ PABHO CIEAYIOIINE U3 COAep-
XaHUA ¥ CMBICJIA TPaKJAHCKO-TIPABOBBIX HOPM IO
3aMBICTTy 3aKOHONATENs MPHU3BAHBI CTATh FOPUIMYECKIM
(yHIAMEHTOM BCEH CHCTEMBI TPa)KTaHCKOTO 3aKOHOZA-
TenbeTBa PecryOnmkn Bemapych, BRICTYIIaTh B KadecTBe
OTIIPABHBIX, CTAOMIBHBIX U 00IIE00sI3aTeIBHBIX MOJI0XKE-
HUH B IPaBOTBOPYECKON M NPaBONPUMEHUTEIBHON Nes-
TenpHOCTH [1].

Takum 00pazoM, NOA CUCTEMO NPUHIUIIOB IPaXKIaH-
CKOTO IIpaBa CliefyeT MOHMMATh LIEJIOCTHOE, CTPYKTYPHO
YIOPAJ0YCHHOE €MHCTBO NMPUHIUIIOB, HAXOAAIIUXCS BO
B3aUMOJICHCTBUHM MEXIy CO0OM, a TakkKe ¢ MPUHIMIAMHU
JpYTUX OTpaciieil mpaBa u obecrednBarommx 3¢hexTuB-
HOE TIPaBOBOC PETYIMPOBAHHE TPaXKTAHCKO-TIPABOBBIX
oTHOWIeHUA. Vcmmons3ys BRIpaOOTaHHOE IMOHATHE CHCTE-
MBI TIPUHIWIOB TPaXKTAHCKOTO TIpaBa, IOMBITAEMCS
BBIJICTIUTH TE MPUHIMUITEL, KOTOPBIE JTOJDKHBI OBITH BKITFOUE-
HBI B €€ COCTaB, C TeM, YTOOBI ee ()YHKIIMOHHUPOBAHUE JOC-
THUTAJIO TIeJIeH TPasKIaHCKO-TIPABOBOTO PETYIHPOBAHUS.

[MpumenutensHo K cepe TparkIaHCKO-IIPABOBBIX
OTHOIICHHUH NMPUHIIMI BEPXOBEHCTBA TpaBa c(HhopMyIIUpO-
BaH CIEAYIOIIHUM 00pa3oM: «BCE YIACTHHKH I'PaXTaHCKUX
OTHOILICHUH, B TOM YHCJIE T'OCYJapCTBO, €0 OpraHbl U
JIOJDKHOCTHBIE JIUIIA, NEHCTBYIOT B mpernenax Konctury-
un Pecniy6nuku benapych U IPUHATHIX B COOTBETCTBHU
C HEl aKTOB 3aKOHOIATENHCTBay. 110 3aMBICITy 3aKOHOZA-
TeNns B cepe TpakJaHCKHUX IPABOOTHOIICHIH YKa3aHHBII
MIPHUHITUIT TIPH3BaH 00ECIICYUTh CTA0MIFHOCTh M HEIIPOTH-
BOPEYHMBOCTh TPa)kKIAHCKOTO 3aKoHojarenbcTBa. OmHO-
BPEMEHHO OH SIBIISCTCS TapaHTHEH TOTO, YTO ITyOIMIHAS
BIacTh OyNIeT JEeWCTBOBATH TOJNBEKO B KOHCTUTYIIMOHHOM
mojyie. Bmecte ¢ Tem cienyeT mMpH3HATh, YTO MPUHIIMII
BEPXOBEHCTBA IIPaBa HE MMEET SIPKO BBIPaXKEHHOH OoTpac-
JIeBOW TpHHAJUIeKHOCTH, B cBsi3u ¢ uyemM C.H. Bpartycs
CIPaBeIJIMBO OTMETHI, YTO «HHYETO CHENH(UIECKOTO B
OCYIIECTBJIEHHH 3TOTO NMPHHLIMIA B TPaXJAaHCKOM IIpaBe
HeT» [2, ¢. 52].

B umncne OCHOBHBIX Hayall TPaKJAHCKOTO 3aKOHOMA-
TENBCTBA 3aKPEIUICH TaKkKe MPHHIUI IPUOPHUTETA OOIIe-
CTBEHHBIX MHTEPECOB. benopycckuii 3akoHOAATENb PACKPBI-
BacT COZACPXKAaHWE JAHHOTO IPUHIMIIA CIETYIOIIUM 00pa-
30M: «OCYIIIECTBIICHHE TPAKIAHCKHUX TIpaB He JODKHO IPO-
THUBOPEYUTH OOIIECTBEHHOH MONB3€e U 0E30MacHOCTH, HAHO-
CHTh BpPEI OKpYXKAoIIeH cpene, HWCTOPHKO-KYIbTYPHBIM
LIEHHOCTSIM, YIIEMIISTH MpaBa M 3alIaeMble 3aKOHOM HH-
Tepechl IpYrux Jum». Mcxons w3 aHaimm3a COmEp)KaHUs
HCCIIEAYeMOTO MPHUHIIUIA MOXHO YTBEpPKIaTh, YTO PEYb
JIOJDKHA WATH HE O MPHOPHUTETE OOIIECTBEHHBIX HHTEPECOB,
a o OajaHce YacTHBIX M OOIIECTBEHHBIX WHTEPECOB B
OTHOUIEHMSIX, PETYIHUPYEMbIX TIpPa)KIaHCKUM 3aKOHOJa-
TEJILCTBOM. VIMEHHO TpM Takod TPakTOBKE OH He OyaeT
BCTYIIATh B MPOTHBOPEYHE C JAPYTHMH IPHHIMIIAMH TPaXK-
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JTAHCKOTO TpaBa: CBOOOZBI JOTOBOpa, PABEHCTBA y4acT-
HUKOB TPaXAAHCKUX OTHOWICHWH M HENOIyCTUMOCTH
MIPOM3BOJHLHOTO BMEIIATENILCTBA B YacTHEIE fena [3].

Henp3st He ydnThIBaTH, 4TO HE TONBKO COAEPKAHUE
CHCTEMBI PaCKpBIBACTCS MTOCPEACTBOM BKIIOUCHHS B HEE
OTIPEZICTICHHBIX 3IEMEHTOB, HO M, HA000POT, COACpKaHNe
KaXJI0ro 3JIEMEHTa IpeAoNpeaessieT CUCTEMa, B KOTOPYIO
OH BKJIIOUEH. B naHHOM ciywyae pedb MAET O CUCTEME
MPUHIUIOB IpaxaaHckoro mnpasa. ClenoBaTeNnbHO, NMPU-
3HaHHWE IIPUOPHUTETa OOIIECTBEHHBIX HMHTEPECOB HaJ
MHTEpEcaMu OT/AENBHOW JIMYHOCTH CO3/aeT arMmocdepy
HerpeacKa3yeMocTH B cdepe TIpaxIaHCKOro o0opora
TauT B ce0e yrpo3y TOro, YTO CBOOOA YIACTHHKOB T'PaXK-
JTAHCKUX ITPaBOOTHOLIEHUH MOXKET OBITh OTPAaHNYEHA IO
BO3ZCUCTBHEM OOIIECTBEHHOTO HHTEpeca. JTO CBHIe-
TENLCTBYET O HEOOXOAMMOCTH KOPPEKTUPOBKH HA3BaHMS
HCCIIEIYeMOT0 MPHUHINIA, THO0 eTr0 NCKIIIOYEHHS U3 CT. 2
I'K Pecriybmmku Bemapycs. Takke ciemyeT ydWTHIBATh,
YTO YYaCTHHKHM T'PAXKIAHCKHX NPABOOTHOIICHHH NPHOO-
PETaIOT M OCYIIECTBIIAIOT CBOU TPAXKAAHCKUE TTpaBa CBOCH
BoJIel U B cBOMX MHTepecax. OHU CBOOOIHBI B YCTaHOB-
JICHUH CBOMX IIpaB U 00S3aHHOCTEH Ha OCHOBE JOTOBOpA
U B OTIpe/IeNIeHUH JIF0OBIX HE MIPOTUBOPEUAIINX 3aKOHOa-
TEJIBLCTBY yCIIOBUH orosopa [1].

'K Pecnyomukun bemapychk comep>KAT TIPHHIUIIE,
KOTOpBIE TaKXe HMEITCI B ['pakmaHCKHX Kojaekcax
CTpaH IIOCTCOBETCKOTO IIPOCTPAHCTBA, TaK, OCHOBHBIC
Havaja TPakKAaHCKOTO 3aKOHOAATENhCTBA 3aKPEIICHBI B
ct. 2 'K Pecrrybnmuku bemapycs, cr. 1 T'K Poccuiickoit
®Genepanun, cr. 2 'K Kazaxcrana, mpUHIUIBI TpaxaaH-
ckoro npasa B cT. 3 'K Apmenun. B I'K Keiprezcrana
IpUHIUIEI pa3MenieHsl B cT. 2 'K I'paxkpaHckoe 3aKoHO-
JIaTeNbCTBO [4].

Ha nam B3rmsn, cnemyet 3akpenuTh B I'pakgaHCcKoM
koznekce PecryOnuku Benapych HEKOTOpbIE HPUHIIUIIEL,
CoJIeprKaIecs] B TPAXIAHCKUX KOJIEKCAaxX JIPYTHX CTpaH.
Hampumep, B umcie NpHUHIMIIOB T'PaXkJaHCKOTO IIpaBa
Apmennn u KeIprei3craHa Ha3BaHa HMYIIECTBEHHAs
CaMOCTOSATENILHOCTh YYaCTHUKOB, PETYINPYEMBIX Tpax-
JTAHCKUM  3aKOHOAATEIbCTBOM  OTHOIICHWH, JIaHHBINA
NPUHIUI CIIEAYET 3aKPENHTh U B [ pakIaHCKOM Kojaekce
Pecriybmukn benapycs. O6mum st 'K Apmennn, Poccun
n KaszaxcTtana gBisieTcs HPUHIMII CBOOOJHOTO Mepeme-
IIEHUS TOBapoOB, YCIYr U (UHAHCOBBIX CPEACTB, YTO
O4YEHb aKTyaJIbHO W 17 ['pakmaHCcKOTO Kojaekca Pecmy0-
JIMKM benapych, B KOTOPOM JIaHHBIM IPUHLIUI OTCYTCTBYET.
Taxoke TPUHIUITEI TPAXKIAHCKOTO 1PaBa CIEAYeT KOPPeK-
THPOBaTh W3 OIBITA CTpPaH, C KOTOpeIMH PecmyOnmka
benapych HaxoaWuTCS B €IMHOM ITOJUTHYECKOM M KOHO-
MHYECKOM IMpocTpaHcTBe, Hanpumep, EADC u CHI,
HO TIpH KOPPEKTUPOBKE HPUHIUIIOB CIIEAYET YUUTHIBATH
TOCY/IapCTBEHHOE YCTPOWCTBO CTPaHbI, HEKOTOPHIE TIPUH-
UGl MOTYT OBITh HE MOIXOAAIIMMH JJIS YHHUTAPHOTO
rocyJapcTBa, KakoBbIM siBsieTcss PecnyOsmka benmapycs,
HeKkoTopble puHLMIBI ['paskaanckoro kozaekca Poccuiickoi
®Denepanuu yIuTHIBAIOT €€ (eepaTUBHOE yCTPOMCTBO.
OO1Ien3BECTHO, YTO Ha3HAUYEHHE INPABOBBIX MPHUHIUIIOB
COCTOWT B OOECIIEYCHNH MPABHIBHOTO NMPUMEHEHHS Tpa-
JKJIAHCKO-TIPABOBBIX HOPM U COZEHCTBUM Oolee TIryOOKOMY
NOHUMAHHUIO  COJACpXKAHUSA M LeJNed  IpaXJaHCKO-
IIPaBOBOTO perynupoBanus [5, c.216].




Takum 00pa3oM, 3aKperuieHHBIH B OEIOPYCCKOM
3aKOHOJATENbCTBE  IIEPEYECHb  I'PAKAAHCKO-TIPABOBBIX
NPUHIUIIOB HE MOXKET PacCMaTpUBaThCA KaK MX CHCTEMA.
C menpio GopMUPOBAHUS HEITOCTHON U APPEKTHBHO Aeii-
CTBYIOIIEH CHCTEMBI NPHHIUIOB T'PAKAAHCKOTO IIpaBa
0emopycckoMy 3aKOHOAATEII0 HEeOOXOAWMO BHECTH COOT-
BeTCTBYIoLIME n3MeHeHust B crarbio 2 ['K Pecryonuku be-
Japych. 3HAUMMOCTh U HEOTJIOKHOCTh JIAHHOTO MEpOIpPHSI-
THSl ONACHO HEJOOIEHNUBATh, MTOCKOJBKY MPHUHLMIIBI — 3TO
«BU3MTHAs KapTOUKa» TPaskKIaHCKOTO 3aKOHOJATENNbCTBA.
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CYIIHOCTB HAZI30PA U KOHTPOJISA
3A COBJIOJEHUEM 3AKOHOJATEJBCTBA
OBb OXPAHE TPYJA,
X CXOACTBO U PA3JIMYUE

Kypuno J1.B. (FHII)

Ocy1ecTBICHHE HAI30pa U KOHTPOJIA 32 COOIOICHHEM
3aKOHOJIATENILCTBA 00 OXpaHe TpyAa oOyCIIOBIEHO HeoO-
XOIIMMOCTBIO OOecCIieueHus MpaBornopsiika B cdepe Tpyo-
BbIX U CBSI3aHHBIX C HUMHU OTHOLIEHUW. B cBoro ouepenp,
obecrieueHre MPaBoOIOPsIIKA B YKa3aHHOU cdepe mpearo-
Jlara€t npuHATHE MEP, HAIMIPABJICHHBIX Ha IPECAOTBPAICHUE,
BEISIBIICHHE M TIpeceucHNe NpaBOHAPYIICHHUH, coBepIIac-
MBIX CYOBEKTAaMH TPYAOBBIX U CBSI3aHHBIX C HAMH OTHO-
IICHUH, a TaKKe MpPUBJICYCHHUE IPAaBOHAPYIIUTENCH K
IOpPUAIMYECKO OTBETCTBEHHOCTH. Bce 310 mpemonpenenser
CONIepKaHNEe W IIeTICBOC Ha3HAYCHHE HAI30PHOH U KOH-
TPOJIGHOM AEATEIEHOCTH YIOTHOMOYEHHBIX OPTaHOB.

ITox HaA30pOM M KOHTpOJEM 3a COOIOEHHEM 3aKO-
HOB O Tpyae W 00 oxpaHe TpyAa cienyeT IOHHMAaTh
(YHKIHIO, OCYIIECTBISIEMYIO CIIEI[HAJIbHO YIOJIHOMO-
YEHHBIMH T'OCY/IapCTBEHHBIMH OpPTraHaMH, a TakXke o0lie-
CTBCHHBIMU OpraHuU3aliusaAMU B LEJIAX MPEAOTBpAIICHUA U
npeceueHus mpaBoHapyIieHuii B chepe tpyaa [1, c. 298].

Hamzop ¥ KOHTpOJB 32 COONIIOJICHHEM TPYIOBOTO 3a-
KOHOJATEeIbCTBA OCYIIECTBISIETCST B JBYX (opMmax: B
dopme Ham3opa U B popme KOHTposs. B ropummueckoit
JUTEpaType HET €AMHOOOPA3HOTO TOJKOBAHHS MOHSTHIMA
«HAJ30P» U «KOHTPOJIb». HekoTophle yueHble-IpaBOBEIbI
CKJIOHSIIOTCSI K TOMY, YTO OCOOBIX pa3iIMYUil MEXIy Hal-
30pOM M KOHTPOJEM He cymecTByeT. Ha Ham B3,
C JJaHHOW TOYKOM 3peHus TpyAHO corjacutbes. Jlocra-

TOYHO OOpaTHTBCS K TPaMMaTHYECKOMY TOJIKOBAHHIO
STHX TEPMHUHOB. ODTHMOJIOTHYECKH CJIOBO «KOHTPOIIb)
MPOUCXOTUT OT (PAHIY3CKOTO «controley W oO3HAYaeT
«TpoBepKa». B pycckyro pedb 3TO CIIOBO BOIILIO BO Bpe-
MeHa (paHKO-PYCCKOTO JABYSA3bIYMs. BHagame oHO ymoT-
pebsutoch B OQHUIMATBHEIX Kpyrax Kak CHHOHHUM CIIOBa
«TpOBEpPKa», HO CO BPEMEHEM JAMCTAaHIUPOBAJIOCh OT HETO
U ceidyac O3HA4YaeT HE CTOJIBKO MPOBEPKY, CKOJBKO
«HabNI0IeHNE ¢ LENbI0 TpoBepku» [2, ¢. 251]. Kontpouto
NpUCyIa Ta OCOOEHHOCThb, YTO OH HE OrPaHUYHMBACTCS
KPYyroM BOIIPOCOB, CBSI3aHHBIX C COOJIOJICHUEM 00s3a-
TeNbHBIX TPEANUCAHHMA, 3aKOHOB U APYTUX HOPMATHUBHBIX
akToB. OpraHsl KOHTPOJIS HHTEPECYIOTCS HE TOJIBKO TEM,
HE HapyIIWJI T CYOBEKT YIpaBJICHHSA ACHCTBYIOIICE
3aKOHOJATEIbCTBO, HO WM TEM, HACKOJBKO IIPaBHIBHO,
nemecoodpasHo U 3G (GEKTUBHO HCIOIB30BAHBI BCE IIpeE-
JOCTaBJICHHBIE €My TTOJTHOMOYHSA. DTy XapaKTepHYIO 4epTy
KOHTPOJIS BBIIEIISIOT W POCCHICKHE YUYeHBIC-TIPAaBOBEIIBI:
«...TIOJ] KOHTPOJIEM TMOHHUMAETCs TpPOBEpPKa HE TOJIBKO
3aKOHHOCTH JCUCTBUM WIM PEUICHUH TOro WM HHOTO
cyOBeKTa, HO U 1esiecoobpasnocTm» [1, ¢. 299].

OcHoOBHas 3ajadya KOHTPOJS COCTOMT B TOM, YTOOBI
VIIYYIIUTh COCTOSIHUE 3aKOHHOCTH Ha IMOJKOHTPOJBHBIX
00BEKTax 3a CueT HamboJee Iesecoo0pa3HOTO MpUMEHe-
HUS TIPaBOBBIX HOPM, IPUHATHS pEAbHBIX Mep IO ycTpa-
HEHHIO KaK BBIABICHHBIX HApPYIICHWH, TaK W UX MPUYUH.
[o Mepe ycueHust JOTOBOPHBIX METOJIOB B PETYIMPOBAHUI
TPYAOBBIX OTHOIICHHUI TMOSABIETCS peajbHas BO3MOXK-
HOCTh TIPHHHMATh B paMKaxX ICHCTBYIOLIETO 3aKOHOJa-
TeNIbCTBA Hambosee 3 GeKTUBHBIC pelieHus. B cBs3u ¢
STUM TIOBBINIAETCS OTBETCTBEHHOCTh HAHMMATEIEH He
TOJIBKO 3a 3aKOHHOCTh, HO M 3a IeJIeCO00pa3HOCTb,
3¢ PEKTUBHOCTD NPUHATHIX PEILICHUI.

IIo muenuto I'.b. IIUIIKO, «KOHTPOJIb — 3TO IEATEIb-
HOCTh TOCYAAapPCTBEHHBIX OPTaHOB M OOIIECTBEHHBIX Op-
TaHW3alui, HAIpaBJICHHAS Ha TPOBEPKY COONIONCHHS H
WCTIOTHEHUS, BBIBIICHUE CITydacB HapYIICHUS MPaBOBBIX
HOpm» [3, c. 124]. OT™MeTUM, UTO KOHTpPOJb, TaK e, Kak
U Hag30p, CBs3aH C NPUMEHEHHEM COOTBETCTBYIOIINX
BIIACTHBIX IIOJTHOMOYHH (BO3MOXKHOCTH IPUMEHCHHUS
CaHKIHI), 0€3 KOTOPBIX HA30P M KOHTPOJIb TEPSIOT BCIKUI
cMbIch. Tak, COOTBETCTBEHHO CBOEMY HA3HAUCHHIO MPH
OCYIIECTBIEHUU KOHTPOJSI TOCYAapCTBEHHBIE OPTaHbI
OPUHUMAIOT aKThl, O00s3aTeNbHbIE JJIS1 WCTIOTHEHHS
HAaHUMATENSIMH,  YHNOJHOMOYEHHBIMH  JTOJKHOCTHBIMH
JIUTIIAMU, TIPUBJICKAIOT K JUCIUITMHAPHON W aJMUHUCTpA-
THUBHOH OTBETCTBEHHOCTH, MOTYT Ha3HA4yaTh M IPOBOJHTH
MIPOBEPKH, MPOM3BOJCTBEHHO-TEXHUUECKUE SKCIICPTU3EI,
MIPUOCTAHABIINBATh HE3aKOHHBIE PACTIOPSDKEHHS U JCHCT-
BHs ITOJDKHOCTHBIX JIMI, JENIaTh UM MpeAyIpeKICHUs,
MPUBIICKaTh K OOCYXJICHUIO COCTOSHHS 3aKOHHOCTH
TPYAOBBIE KOJUICKTHBEI, OOINECTBEHHBIC OpTaHU3AINH,
HETMOCPEJACTBEHHO HaJlaraTh Ha BHUHOBHBIX B3BICKAHUS
BIUIOTh JIO OTCTPAHEHHsI OT JOJDKHOCTH, HAJOXEHUS
mTpadoB U mepeaadr MaTeprualioB B OpraHbl IPOKYPaTypPhI.

KoHTponb sBisieTcsi 00bEKTHBHO HEOOXOJAMMBIM dJIe-
MEHTOM YTPAaBICHUYECKOUN JeATEIbHOCTH, U, C ITON TOUKHU
3peHus, KOHTPOJIb MPUCYII BCEM YIPABIEHYECKUM CTPYK-
TypaM, KOTOpbIE€ PYKOBOJSAT AEATEIbHOCTHIO MOJYUHEH-
HBIX TPEANpUATHA W opraHu3aimid. OcymecTBIss KOH-
TPOJIb, YIIPABICHUYECKUE CTPYKTYPHI HE TOJIBKO BEISBIISIOT
(akTel HApPYIICHWH, HO W AHAIM3HPYIOT HX NPUYUHBI
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1 HaMe4aroT IyTH yCTPAaHEHHUS HE TOJIIBKO HapyLICHUH, HO
U HEJOCTAaTKOB B PaboTe, MOAYMHEHHBIX NPEANPUITHI U
OpraHu3anui.

B cBow ouepenp MNOHATHE «HAN30p» TECHEMIIUM
00pa3oM CBSI3aHO C MOHSITHEM «KOHTPOJIbY». TepMmuH
«HAZ30p» TPOHCXOAUT OT «HAA3HUpaTh». TONKOBBIH cio-
Bapp pycckoro sssika B.M. Jlang omnpenenser cioBo
«HAJ3UPAThY KaK «HAOmoaaTey» [4, c. 546]. Hax3op — 3to
JIEATEIILHOCTh TOCY/IAPCTBEHHBIX OPTaHOB I10 00ECTICUCHHIO
TOYHOT'O, HEYKJIIOHHOTO W €IMHOOOPa3HOro HCIIOJHEHHMS
3akoHOB. Hanmzop yxe koHTpous o cdepe Bo3neicTBus,
TIOCKOJIbKY €TO 331a4aMHU SIBIISIFOTCS BBISBICHUE HApPYIICHUN
U UX TIPECEUEHHE ITyTeM MPUMEHEHUs IPEyCMOTPEHHBIX
CaHKIMI (TIpeamucaHne, MPHUOCTAHOBIECHHE MAESTEIBHO-
CTH, HaJoKeHue mTpadoB u 1.1.). B 3amaqy Ham3opHOTO
OpraHa WM JODKHOCTHOTO JIMIA HE BXOJIUT BBISICHEHHE
TOTO0, HACKOJBKO 3(P(PEKTHBHO M PAlMOHAIHHO Hajla)keHa
paboTa, ¥ ada PEeKOMEHIAIMi MO COBEPIICHCTBOBAHHIO
€e OpraHu3aIum.

ITorHOMOYHS OpraHOB IPU OCYLIECTBICHHUU HaJ30pa
CBOJATCS K TPeOOBAaHUSIM yCTPAHUTh HapyIICHHs 3aKOHA.
OOHapy»HB HapyllIeHHe, OpraHbl, OCYIIECTBISIONINE
HAJ[30pHYIO JEATeNIbHOCTh, JOOUBAIOTCS WX YCTpPaHEHHS,
NPUMEHEHNS K BUHOBHBIM JIMIIAM MeEp BO3ACHCTBHUS
IIyTEM BHECEHUs CBOMX IPEIUIOKCHHH Ha pacCMOTPEHHE
TOTO OpraHa, KOTOPBIA IPaBOMOYEH pemaTh BOIPOCHI
NIPUBJICYCHNS IIPAaBOHAPYLIUTENEH K OTBETCTBEHHOCTH
[5, c. 728]. Lenp Ham30pa — MpoBepKa COOIOACHUS HOPM
TPYZOBOTO TpaBa HE 10 Ka)XJOMY KOHKPETHOMY CIIydaro,
a B IEJIOM 10 OpraHM3alliy, TOrJa KakK IIpH KOHTpOJIe
IpecieayeTcs ieidb BOCCTAHOBIICHHS HApYLIEHHOTO NIpaBa
TOTO WJIM UHOTO PabOTHHUKA.

CornacHo crathe 462 TpymoBoro kojekca Pecrmy0Omuku
benapych Ham30p 3a COOMIOAEHHEM 3aKOHOJATENHCTBA O
TPYA€ OCYILECTBIIIIOT OpraHbl, YHNOJIHOMOYEHHBIE Ha
OCYIIECTBJIICHHE HAJ30pa, B TOPSAKE, YCTAHOBICHHOM
3aKOHOJIATEIECTBOM.

TpynoBoe 3aKOHOAATENHCTBO, ONPENEISsl CHCTEMY
OpraHoB HA3/130pa M KOHTPOJA B c(epe TPYIOBBIX OTHO-
IICHWH, HE YTOUYHSET, KaKHe OpTraHbl OCYIIECTBILIOT Haa30p,
a Kakue — KOHTPOJIb. B JeHCTBYIOIINX HOPMAaTHUBHBIX
aKTax JTH TEPMHUHBI YIOTPEOJSIIOTCS B HEPa3pbIBHOM
€MHCTBE, HYeM IOJYCpPKUBACTCA OOIIHOCTh LeNel Hu
3aja4, CTOSIIMX Iepe]] COOTBETCTBYIOIIMMHU OpIaHaMH.
JlaHHYIO MO3WIMIO 3aKOHOAATENS TOMJICPKHUBAIOT Oero-
pycckue yueHsle: «Ha mpakTuke pasrpaHideHHe Ha30pHO-
KOHTPOJIGHBIX OPraHOB HEBO3MOXKHO M HEeNecooOpasHo,
MIOCKOJIbKY OHHM COYETal0T B CBOEH AEATEILHOCTH Kak
HA/I30pHbBIE, TaK U KOHTPOJIbHBIE MOJHOMOYMSA» [5, c. 728].
Paznuunst Mexay opraHamu HaJ30pa U KOHTPOJIS HPOSB-
JISIFOTCSL B OCHOBHOM B KOMITETEHIINH, (DYHKIMSX, OCYIIe-
CTBIISIEMBIX MMM, B METOJAX BBISBICHHS HApyIICHUH M
croco0ax pearnpoBaHus Ha HUX.

PesroMupysi M3JI0KEHHOE, MOXKHO CJHENaTh CIEHYIo-
IIME BBIBOJIBL.

Ham3op u KOHTposib HampaBlieHBI Ha oOOecTedeHne
cOOMIO/IeHNsT 3aKOHOJATehCTBA 00 OXpaHe TPyAa, W B
3TOM COCTOMT MX OOmHOCTh. Ham3op — 3TO NesTehHOCTD
TOCY/IapCTBEHHBIX OpPraHOB II0 O0ECHEYEHHIO TOYHOTO,
HEYKJIOHHOTO W €AMHOOOpPa3HOTO HCIIOIHEHHS 3aKOHOB.
KoHTponb — cocTaBHas 4acTh yNpaBIEHYECKON AEATEIb-
HOCTH, CYIIHOCTh KOTOpDOW 3aKJIOYaeTcsi B IPOBEpPKE
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COOTBETCTBHS JCSATSILHOCTH HOAKOHTPOJIBHBIX OOBEKTOB
NPENIUCAaHUAM HOPMATHBHBIX aKTOB, KOPPEKTHPOBKE H
NPUMEHEHUH CaHKIMH, B OLICHKE €€ HEe TOJIBKO C TOUKH 3pe-
HUS 3aKOHHOCTH, HO U IeJIeCO00pa3HOCTH, 3(Pp(HeKTHBHOCTH.
BONBIIMHCTBO TOCYNAPCTBEHHBIX OPraHOB SIBISIOTCS
HaJ30pHO-KOHTPOJIBEHBIMHU, UHBIMHU CJIOBAaMH, UMH peaju-
3yIOTCS KaK (DyHKLUH HaJ30pa, Tak U QyHKIUH KOHTPOJIS.
Hanzop u KOHTpoJb OTIM4atOTCs U 10 opme pearu-
pOBaHMsI Ha BBHIABICHHBIE HapymeHus. Kak ormeuanoch
paHee, HaJ30pHBIC OpPraHbl HaJENEHBI ONpEAEICHHBIMU
BJIACTHBIMHU MOJTHOMOYHSIMU. B TO 5ke BpeMs M KOHTPOJIbHbIE
OpraHbl, XOTsI ¥ HE OOJIAJAIOT TAaKUMH IOJHOMOYHUSIMH,
UMEIOT HEMAJI0 CPEICTB BO3ICHCTBHSA JUI BMELIATEIHCTBA
B JICATEIILHOCT CYOBEKTOB XO3SMCTBOBAHUS B LIEISAX YCT-
paHEeHWs BBUABICHHBIX HApYIWICHWH WM HEIOCTaTKOB B
paboTe 1o 0OecTIeueHNIO OXPaHBI TPy/Ia Ha TIPOM3BOJICTBE.
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OBIHIECOIIMAJIBHBIE MEPBI
MNPEAYIPEXKIEHNA JOMAIIHEI'O HACWJIUA

Jlanuukasa A.A. (FHUII, Mozunes)

[Ipobnema GOpHOBI ¢ JOMAITHUM HACHIIAEM SBIIICTCS
OYCHB CJIOXKHOH B CBETE TOTO, YTO CYIIECTBYET MHOXKECTBO
NPEIATCTBHI K €ro NpelOTBpalIeHHI0. TaKUMH MpersiTcT-
BHSMH MOTYT CIIyXKUTh HEIOTOBHOCTB JKCHIIWH NPHUHUMATh
Mepbl, Oe3ZIeiicTBUEe COTPYAHHKOB IIPABOOXPAHUTEIIBHBIX
OpraHoB IPU OTCYTCTBUH (DU3MUECKOrO BpEla, OTCYTCTBHE
HEOTJIOXKHBIX MEXaHU3MOB 3alllUThl WM JIa)Ke HEOoCBe-
JIOMJIEHHOCTB 00 MX CYIIECTBOBaHUH. B Takux cuTyanmsx
11e71eCO00Pa3HO MPOBOIUTH COOTBETCTBYIOIIUH KOMILIEKC
MEPOIPUATHH 10 3aKPEIUICHHIO CIIEI0B HACUIIUS, HE3aBH-
CHMO OT HO3HULHUH ITOTSPIEBIICH.

TpeOyercsi COBMEIECHHE Pa3IMnYHBIX MHOTOIPO(MHIBHBIX
TEXHOJIOTHII paboThI C JKCHILMHAMY, TaK KaK 4pe3BBIYAHO
Ba)XHO, YTOOBI KEHIIMHBI, HAXOMAIIUECS B KPH3UCHOM
W ONacHoM Jisi (M3MYECKOT0 W AYIIEBHOTO 3/I0POBBS
COCTOSTHUM WJIM TIOJBEpPIUIMECS JOMAIIHEMY HaCUIIHIO,
MMeJIH BO3MOXXHOCTh MOJIyYaTh KOHCYJIBTAIMH, MOJHYIO
nH(pOpMaLIUIO 10 IOPUIMYECKHM M MIPABOBBIM BOIMPOCAM,
IICUXOJIOTHYECKYIO TTOJIEPIKKY.

B 3aBucuMocTH OT coiepxaHus, OOLIECOLMalIbHBIE
Mepbl, Hecymue NpoQIIaKTHUECKOe BO3JEHCTBHE Ha
JOMAIllHee HACWIINE, MOXKHO IOAPA3NeUTh HAa KOHOMHYE-
CKHE, COLMAJbHBIE, BOCIIUTATEIIBHBIE (MICOJIOTHIECKHE);




MpU 3TOM B OTEYECTBEHHOW HAayKe TPaAUIIMOHHOW cTana
TOYKA 3PEHHS OTHOCHUTEIBHO TOTO, YTO COBEPILICHCTBOBA-
HHE YKOHOMHYECKOTO 0a3mca 00IIeCTBEHHBIX OTHOIIECHUH
ABJSIETC HEIPEMEHHBIM YCIIOBHEM YCICIIHOCTH BCEX
OCTABHBIX MpodrIakTHIeckux Meponpustuii [1, c. 133].

HeobOxoanMocTs MpOBEACHUS MEPOIPUATHHA, HAIPaB-
JICHHBIX HA MOBBILUICHUE YPOBHS KH3HHU JIOJICH, HE BBI3bI-
BaeT COMHEHHH. MaTepuanbHO HeoOecreueHHbIe KaTero-
pUM HaceNeHus], KaK MMOKa3bIBaeT UCCIICJOBAaHHE, OBIBAIOT
OoJiee CKIIOHHBI K COBEPIICHHIO HEKOTOPBIX MpaBOHApy-
IICHUH, B TOM YHCJIE, U K HACUIBCTBEHHBIM IPECTYITHBIM
MOCSraTeIbCTBaM K OECCHIBHBIM 4JIeHaM CeMbH. B cBsi3n
C 3TUM 0COOYI0 3HaYMMOCTh MPHUOOPETAIOT TaKKue 3KOHO-
MHYECKHAE MEpHI, KaK BOCCO3JAaHHUE OTCUECTBEHHOW INPO-
MBIIIJIEHHOCTH U CETbCKOXO3IHCTBEHHOTO POU3BO/ICTBA;
YKpeIUIeHHe (UHAHCOBOH CHCTEMBI; CHIDKEHHE HHMISA-
IIM; yMEHBIICHNE CTeNeHN Au(epeHInanu HaCETICHUS
[0 YPOBHIO JOXOZOB; OOECIIEYEHHE PEaTbHOTO IPOXKH-
TOYHOTO MUHMMYMa JUISi MJIOUMYIIUX CJIOEB HAaCEJICHUs,
K KOTOPBIM B IICPBYIO OYEPEAb OTHOCATCA KCHIUHBI U
JIeTd U T.1. Bee 3To mpuoOperaeT erie 00JbIIyI0 Poib B
KOHTEKCTE 9KOHOMUYECKOI'0 KpU3HUCa.

CrabunbHOe SKOHOMHUYECKOE IOJIOKEHHE B CTpaHe
CIIOCOOCTBYET HOPMAIM3AIMK TICHXOJIOTHYECKOTO COCTOS-
HHS 4ICHOB OOIIECTBA, CHIXKECHHUIO YPOBHS TPEBOXKHOCTH,
BO3HHKHOBEHHIO YBEPEHHOCTH B OyaymieM. TO MUHIUMH-
3UpyeT KOHQIIMKTHI, BOSHUKAIOIINE Ha (OHE KOPBICTHO-
HAaCWJIBCTBEHHBIX MOTHBOB, HMEIOIIMX MECTO B cdepe
JIOMAITHEro HaCHJIHS.

BaXHBIM 3JIEMEHTOM OOIIIECOIMATBHBIX MEp Mpeay-
MNPpCXKACHUA OOMAIIHCTO HACWUIIMA SABJIACTCA MNOBBINICHUC
YPOBHS IPABOCO3HAHUS U IIPABOBOM KYJIbTYPbI HACEJICHMUS.

[TpaBOBYIO KyJBTYpy MOKHO OIpPENEIUTh, KaK COBO-
KYIHOCTb 3HaHHﬁ, HaBBIKOB ITPUMCHCHU, CO6HIOZLCHI/IH nu
UCIIOJIb30BaHMS 32KOHOB, a TAK)KE UX TITyOOKOe YBaKCHHE
[2, ¢ 8]. OguuM M3 MPOSBIEHUH MPABOBOM KYJIBTYpPbI
JMYHOCTH SIBJISIETCS €€ COIMAaIbHO-TIPaBOBasi aKTUBHOCTb,
T.€. TOTOBHOCTH COBEpIIATh JCHCTBHS, HAlPaBJICHHBIC HA
IpeceyeHne MPOTUBONPABHBIX AeWcTBUN. Bricokuit ypo-
BEHb TAaKOW aKTHMBHOCTH B OOIIECTBE CIIOCOOCTBYET yBe-
JWYECHUIO YHCJIA WHUIMATUBHBIX OOpalleHUH TpaxIaH B
COIMAJIBHBIC U MPABOOXPAHUTEIIBHBIC OpTraHbl, B Cliy4dac,
€Clli OHHM 00JIaJIaloT OCHOBAHMSIMM IoJiaraTh O (akrax
MMPOTHUBOIIPABHBIX }IeﬁCTBI/Iﬁ B OTHOLICHHWH YJICHOB CEMbU.

Jluna, obnanaroniye BBHICOKUM YPOBHEM IIPAaBOBOM
KyJbTYpPbl U IIPAaBOCO3HAHUS B MEHBUICH CTENEHU CKJIOH-
HBI K BBIPOKCHHUIO arpecCHy M NPUMEHEHUIO HaCHIIHS B
ceMeiHOM cdepe, a Takke IEHHOCTHO-OPUEHTUPOBAHBI HA
HOJJIEp)KaHHE YPOBHsS IPABONOPSAKA W HAIEJCeHBl Ha
yperyJaupoBaHie KOH(JIUKTOB M aKTUBHOE COTpPYIHHYE-
CTBO, KaK C NPaBOOXPAHUTEIbHBIMH OPTaHAMH, TaK M C
COIIMAIBHBIMH CTPYKTYPaMH C IIENbI0 3alIUThl Oe33aluT-
HBIX YJICHOB CEMBU OT COBEPHICHHA B OTHOMICHWH HHUX
HpeCTyl’lJ’[eHHﬁ WA TIPECECYCHUA OHBIX.

OcobeHHOe MECTO B CHUCTEME OOIIECOIUATLHON MPo-
(bl/IHaKTI/IKI/I JOMAIIHETO HAaCWIHA 3aHUMAIOT MCEPOIIpUs-
THA, HAIIPABJICHHBIC HAa CHUXCHHUE YPOBHSA aJIKOTOJIM3a-
uuu HaceneHms. Kak mokaspiBaeT ucciaegoBanue, 69%
OT 00IIero yucna NMpecTyIUICHWH 1M NpaBOHAPYIICHHUH B
CceMeHO-0bITOBOI cepe OBUTM COBEpLICHBI JIHMILAMH,
HaxXOAALIIMMHUCA B COCTOSIHUM oOnbsHeHHs. [logoOHble

JAHHBIE KPACHOPEYHMBO T'OBOPST O CYIIECTBOBAHUH IIPO-
OJieMbI B TaHHOM cepe.

ITosToMy mpenmosaraeTcst psig Mep, HAIPaBICHHBIX
Ha CHIKCHHE YPOBHS alKOTOJIBHOM 3aBHCHMOCTH Hace-
JIEHWsI ¥ IIPOIIaraHay 3J0pOBOro o0pasa >KM3HH: paspa-
00TKa W YCTAaHOBICHHE MEXaHM3Ma KOOPIAWHAINHU
MH(MOPMALMOHHBIX U 00YYaIOIIMX MPOrPaMM U TPOBE/ICHUE
KaMIaHUi 1o (OPMHUPOBAHHUIO 30POBOTO 00pa3a KHU3HU
CpelM pa3IMYHBIX CJOEB HACEJCHUS! M BO3PACTHBIX
IpyII; Iponaranja 3/0pOBOro odpasa >KM3HH; yKperuie-
HHE HPaBCTBEHHOCTH W CaMOCO3HAHHUS B LENSAX Pa3BUTHS
CIIOCOOHOCTH 3(P(EKTUBHO NPOTHBOCTOATH YHOTpeOIIe-
HUIO aJKOTOJIFHOW TPOXYKIMH; OOECIICYCHHE IITHUPOKOM
JOCTYITHOCTH JIeUeOHO-TIPOQMITAKTHIECKUX TIPOTpaMM,
HAIEJICHHBIX Ha CEMBIO; CO3/laHHE PEaOMINTAIIMOHHBIX U
TICUXOJIOTHYECKUX IIEHTPOB IO MPOPHIAKTHKE AJIKOTO-
JM3Ma A paboThI ¢ HACEIEHHEM, B TOM UHCIIE IIEHTPOB
[0 TIOJTrOTOBKE CIICIHAINCTOB-TIICUXOJIOTOB; CHUKEHHE
JIOCTYITHOCTH aJIKOTOJILHOM MPOJIYKLUH ITyTeM OrpaHHYe-
HUSI ee PO3HUYHOHM MPOJAXH 10 MECTy U BPEMEHH; CO-
BEPLICHCTBOBAHUE CUCTEMBI MOHUTOPUHIra MOTPeOSICHHs
QJIKOTOJILHOW MPOJYKIUU U OleHKH 3 dekTuBHOCTH pea-
JIM3aLUK MEp TOCYIapCTBEHHOI MOJIMTHKU 10 CHUKEHHIO
MacmTaboB 370yNOTPEOICHHS ATKOTOIFHON MPOTYKIHEH.

Heob6xoanmo 0003Ha4NTh, YTO BAXKHYIO POJIb B YHCIIE
o0IeconnaNbHbIX Mep MPO(QUIAKTHKH JOJDKHBl HTPaTh
MEpbI, HalpaBJCHHBIE HAa CHIDKEHHE MAacIITabOB 3JI0YIOT-
pebieHns alKoroyieM U NPO(IIIAKTHKY aIKOTOJIM3Ma CPpeIn
HaceneHus Pecnyomuku Bemapyce. [ToMmumo conmanpHOM
peKJIaMbl M JICSITEIbHOCTH, HAIPAaBJICHHONW Ha KYJIbTHUBH-
poBaHHME CTpPEeMJICHHS K 3/J0pOBOMY 00pa3y IKW3HH,
a TakKe MEPONPHATHIL, HANPABJICHHBIX Ha Pa3BHUTHE JieueO-
HO-TIPOUIAKTHYICCKOH HM TCHXOJOTMYCCKON TMTOMOIIH
3aBUCHMBIM JIIOJSIM, HanOonee 3p(EeKTHBHBIM NpeacTaB-
JISIeTCsl AEATENBHOCTh B c(epe CHIKCHUE JOCTYITHOCTH
QJIKOTOJIGHONW TPOAYKIMH ITyTeM OTPAaHMUYCHUS €€ PO3-
HUYHOHM IIPOJ@XH 10 MECTY M BPEMEHH. 3HAUMTEIbHbIN
3¢ PEKT MOXKET MPUHECTH 3aINpeT IPOAAKN AJIKOTOIBHON
MPOXYKIMK B TaK HAa3bIBAEMBIX Mara3MHax «IIaroBOH
JOCTYITHOCTH».

Takum 00pa3oM, MOXXHO OTMETHTB, YTO OOIIECOLH-
albHasg NPOQWIAKTHKA M TPENyNpekIeHue JOMAIIHEro
HACWJIMSI UMEET MHOTOTPaHHBIM XapakTep, OXBaThIBAeT
co00il coLManbHO-IKOHOMHYECKHE MEpbI, HAlpaBJICHHbIE
Ha TOBBIIICHUE YPOBHS JKW3HM HACEJCHUS B LIEJIOM U
HOAJEPKKY CeMed B YaCTHOCTH; HACOJOIMYECKYH |
KYJIbTYPHO-TIDOCBETUTEIBCKYIO ~ paboTy  TOCynapcTBa,
HAalpaBJICHHYIO Ha TOBBIIIEHHE YPOBHS NPaBOCO3HAHUSA U
MIPaBOBOM KyJBbTYpHl HACEJECHHUS; KOOPIMHUPOBAHHYIO
HallMOHAJIBHYIO TOJHTHKY, HAIPABICHHYIO Ha O310pOB-
JIeHWe HaceleHHst U GpopMHpoBaHHE OE30I1aCHOTO M KOM-
(OPTHOTO OKPY>KEHHUS JUISl )KEHIIMH U JEeTeH.
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OCOBEHHOCTH ITPABOBOI'O
PET'YJIMPOBAHUS TPAKIAHCKOU
JEECIIOCOBHOCTH OTJAEJIBHbIX
KATETOPUM I'PAKIAH

Jawko A.A. (HI]3IIH Pecnyénuxu Benapyco)

I'paxxnanckoe 3akoHoMaTenbcTBO Pecyomku benapych
YCTaHABJIMBAET, YTO HUKTO HE MOXKET OBITh OrpaHUYCH B
MIPaBOCIIOCOOHOCTH M IEECTIOCOOHOCTH MHAYE KakK B CIy4asix
U TOpPAJKE, YCTaHOBJIECHHBIX 3aKOHOM. OJHOBPEMEHHO C
stuM cratbu 29 u 30 'paxxnanckoro xozxekca PecryOmuku
Benapycp (manee — I'K Pecybmuku Bemapycs) 3akpen-
JSIFOT  BO3MOXKHOCTh OTPAaHHYEHUS JEECIIOCOOHOCTH, a
TaKKe MPU3HAHMSA JINIA TIOTHOCTHIO HEJIEECTIOCOOHBIM.

Tak, M0 MOXKET OBITH MIPU3HAHO OTPAHUUYCHHO JEe-
CIOCOOHBIM BCTYNHBIINM B 3aKOHHYIO CHIY PELICHHEM
cyna. IIpu BBIHECEHMM pPELICHUS CYIOM IOJIKHBI OBITh
YCTaHOBJICHBI P HEOOXOOMMBIX YyCIOBHH. Bo-NepBbIX,
OTPAHMYEHHO JICECIIOCOOHBIM MOXET OBITh HPU3HAHO
JINIO, JOCTHUTIIEee BOCEMHAIATU JIeT. BO-BTOPBIX, JHIIO
JIOJDKHO CTAaBUTh CBOIO CEMbIO B TSDKENOE MaTepHaIbHOE
MOJIOKEHHE BCIIEACTBUE 3JI0YMOTPEOJICHUSI CHUPTHBIMU
HalUTKaMH, HapKOTHYECKMMH CPEICTBAMH, IICHXOTPOI-
HBIMH BEIIECTBAMH.

ITpn 3TOM cnexyeT oOpaTuTh BHUMaHHE, YTO aHAIU3
cyneOHoi mpaktuku B PecnyOmuke bemapyce mo3sosmn
cAenaTh BBIBOJ, 4YTO TIOMHMO BBIICTIEPEUHCICHHBIX
YCIIOBUH Uil IPU3HAHUS JULA OTPAaHUYEHHO JIEECIOCO0-
HBIM BCJIEJICTBHE 3JI0YNOTPEOICHUS CHUPTHBIMM HAIUT-
KaMH, HapKOTHYECKHUMH CPEACTBAMHM, IICUXOTPOIHBIMU
BEIIECTBAMH CYJIOM B 00s3aTENbHOM MOpPSIKE yIUTHIBA-
I0TCs Takue (akThl KaK, BeJEHHE OOIIEro COBMECTHOTO
X03s1iicTBa; HaMMuue (HaKTOB COBEPILECHHUS JIMLIOM aIMH-
HUCTPaTHBHBIX IPaBOHAPYIIEHUH JIMOO YTrOJIOBHBIX IIpe-
CTYIJICHUH B COCTOSHHM AaJIKOTOJIBHOTO OTbSHEHUS;
XapaKTepUCTHKA Y4acTKOBOIrO HHcIekTopa [1; 2; 3].

Crenyer OTMETHTD, YTO B IpaBe 3apyOE>KHBIX CTpaH,
KakK IIPaBWIO, HE NPOBOJMTCS YETKOW T'PAHMIBI MEXKIY
NIPU3HAHNEM JIMIA HEJEEeCIIOCOOHBIM M OTPaHUUYCHHO Jiee-
CIOCOOHBIM, KaK 3TO MPHHSITO, HAPUMEp, Ha IOCTCOBET-
CKOM TpocTpaHcTBe. Kak mpaBmiio, B TaKUX CHUTYaI[UAX
CyI Ha OCHOBE MHAMBUAYAJBHOTO TOAXOAA OIpeAesseT
HEOOXOIMMBIE MEphI 3aIIUTHl 3aKOHHBIX TpaB U HHTepe-
COB JIMIIA, UCXOJ MX CTEIEHU COXPAHEHUS WIN YTpPaThl
CHOCOOHOCTH CO3HATENIFHO M CaMOCTOSITENBHO Y4acTBO-
BaTb B TPaXIAaHCKUMX NpaBOOTHOWEHHsX [4, c. 99].
Hanpumep, Bo ®@paHiiy, orpaHHYeHHO 1€eCTIOCOOHBIMH,
KpOME JINII, 3JI0YHOTPEOIAIONMX Pa3IMIHBIMU BEIIECT-
BaMM, MPU3HAIOTCS TaK)Ke PACTOUMTENN U JHLA C (U3H-
yeckumMu Henmocratkamu. ['K KBeOeka menaer akueHT He
Ha yMaJIeHWH JIMIA €r0 JIeeCIIOCOOHOCTH, a Ha yCTaHOB-
JICHUW Pa3NWYHBIX PEKHMOB HaJ30pa B 3aBUCUMOCTH OT
CTEIEHN HECIOCOOHOCTH JIMIla 3a00THUTBCI O cebe min
YHOpaBiIATh UMyIIecTBoM [4, c. 100].

Ecnmu  TpakmaHuH — mpekpamaeT  3J0yrnoTpeOiieHHe
CIHUPTHBIMU HAITUTKAMM, HAPKOTUKAMHU W JPYTUMH BEIIECT-
BaMH, TO CyJ OTMEHSIET OTPaHIMYCHHE €T0 JIeeCTIOCOOHOCTH.

Bmecre ¢ Tem oOpatiM BHUMaHHE Ha paclpoCTpaHEeHHE
B COBPEMEHHOM OOIIECTBE eIlle OJHOro 3a0oieBaHus,
BIMSIIOIINM Ha MPUHATHE JIMLO 3J{PaBOMBICIIINX pelle-
HUH — UrpoBoil 3aBHcUMOCTH. CerogHsi HaCUUTHIBACTCS
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0Kko0J10 250 opraHn3aTOpOB WTOPHOTO OW3HEcCA, PU dTOM
pa3BIICKATENBHBIX KIIyOOB C Ka3UHO M UTPOBBIMU aBTOMa-
tamu uMeetrcs cBoime 1000. B omnom ropome MwuHcke
HacuMThIBaeTCs 0koJio 30 uropHsix 3aBeaeHuid. ITpu atom
o cratuctuke, nposeneHHo PHIIL ncuxuyeckoro 310-
poBbs, Ooinee 3,5 MWDIMOHOB OEMOPYCOB WIrpalOT B
azapTHble Wrpbl. BcemupHasi opraHm3aius 31paBooxpa-
HEeHUsl Takke O(HIHMAJIbHO IpHU3HAlla «UTPOBOE pac-
CTpoiicTBO» Oone3Hbl0. Tak, COrIacHO HOBBIM KPUTEPHSIM
MKB-11, yenmoBek cuyuTaeTcsi 3a00JCBIIUM, €CIA HUTPHI
HAYMHAIOT TaK WJIM WHAa4ye HETaTUBHO BJIHMATH Ha €ro
JKM3Hb, CTAQHOBSITCSl BIIEPEAM NPOYMX XKM3HEHHBIX HHTE-
pEcoB, a TaKKe€ BbI3BIBAIOT HAPYLIEHUS B CEMEHHOH,
COLMAIEHON, 00pa3oBaTeNbHOHN, MPodecCHOHAIFHON WIH
WHBIX cepax Ku3HU [5].

ITpm 3TOM crnemyeT OTMETHTH, YTO WIPOBasi 3aBHCH-
MOCTb ITPU3HACTCS B KAUECTBE OCHOBAHUS JJISI IPU3HAHUS
JWIa OTPAaHWYEHHO JEEeCIOCOOHBIM, B omimune oT Pec-
ny6nuku benapych, BO MHOTHX ITOCTCOBETCKHX CTpaHax.
Taxk, Hanpumep, craths 30 I'paxxmanckoro komekca Poc-
cuiickoil @ezaepanyy yCTaHABIMBAET, YTO Tpa)xJaHUH,
KOTOpBIM BCJIEACTBUE IMPUCTPACTUS K a3apTHBIM HUIpam
MOXET OBITh OrpaHHYEH CYIOM B JEeCHOCOOHOCTH.
ITonoOHast HOpMa 3akpemyieHa Takke B [ pakgaHCKOM
Komekce YKpauwHbl, AsepOaiimkanckoit PecmyOnmkw,
Keipresckoit Pecryomuku.

Bwmecre ¢ Tem B PecrryOmike benapych B cooTBeTCTBHE €
Hopmamu Ykasa [Ipesunmentra PecmyOmuku bemapyck ot
10 saBaps 2005 . Ne 9 «O6 yrBepxkaennu IlomoxxeHns
00 OCYIIECTBICHUH [ESITENbHOCTH B C(epe HropHOTro
O6u3Heca» IpegycMaTpUBaeTCsd BO3MOXHOCTH Ha CaMo-
CTOSITENIEHOE OTpaHuueHHe ceds (U3MYECKUM JIMIIOM B
MOCCHICHNN UT'OPHBIX 3aBeﬂeHHﬁ, BUPTYAJIbHBIX UT'OPHBIX
3aBEJICHUI U Y4aCTUU B a3apTHBIX UIPaxX Ha CPOK OT LIECTU
MecsIIeB JI0 TpeX JIeT MyTeM JMYHON MOJaui OpPraHUu3aTopy
azapTHbIX urp. Kpome Toro, myHKT 14 naHHOro MOJIOKEHHS
yCTaHaBIMBACT, YTO B CIydae, €clii (U3MUECKOE JIHIO
BCJIC/ICTBHE Y4YacTHsl B a3apTHBIX WI'Pax CTaBUT ceOs U
(uM) cBOTO CEMBIO B TSDKEIIOE MaTepHANIbHOE MTOJI0KEHHE,
OHO MOXKET OBITh OTPaHWYCHO B ITOCEIIEHHH HMIOPHBIX
3aBe/ICHNH, BUPTYaJIbHBIX HTOPHBIX 3aBEICHUI U Y9aCTHH
B a3apTHBIX UTPax Ha CPOK OT IIECTH MECAIEB 1O TpeX
JIET TIO PEUICHHUIO Cya.

IIpu 3TOM 3aKOHOMEpPHO BO3HHKAET BOIPOC O BO3-
MOXHOCTH TAKOro Jimiga NpuHUMaThb y4aCTUC B a3apTHBIX
urpax, Hanpumep, Ha teppuropun Poccuiickoii @exnepa-
in mn Kazaxcrana. Takxke MOTYT BO3HUKATh CUTYalllnu
B II€pe/laun JICHE)XKHBIX CPEJICTB Ul CTABOK Yepe3 TPEThe
muno. CrenoBaTenbHO, MOXKHO —CHeNaTh BBIBOA, YTO
OOBIYHOE OTpaHMYEHHE BO3MOXKHOCTH B IOCEIICHUU
WTOPHBIX 3aBEICHUH, BUPTYaJIbHBIX MTOPHBIX 3aBEICHHN
W y4acTHM B a3apTHBIX WIpax He pemaer npolmemy —
PaCcTOYUTEIbCTBA ACHEKHBIX CPCIACTB, KOTOPOE MOXKET
OKa3bIBaTh HETaTUBHOE BO3JIEHICTBHE HE TOJBKO HA CaMo-
T'0 TPKAaHWHA, HO TaK)Ke M HA €T0 CEMBIO.

Takum o6pa3oM, pe3rOMHpPYIO BBIIIECKAa3aHHOE, IT0JIa-
racéM, 410, BO-TICPBLIX, IEPECUCHD yCHOBI/Iﬁ JUTA TIPU3HAHUA
JIUIa OTPAaHUYEHHO JIeeCITOCOOHBIM JIOJKEH OBITH pacIiu-
PeH C YYeTOM IPaBOIPUMEHHUTEIbHONW TPAKTUKH, a,
BO-BTOPBIX, NPUHAMAas BO BHHMaHHE CKJIAJbIBAIOIIHECs
YCIIOBUSI Pa3BUTHS JIOPOXKHBIX HHTETPALMOHHBIX KapT
W TapMOHHM3allMM 3aKoHojAarelbcTBa B pamkax EADC,




MOJIaraeM LeJIeCO00pa3HbIM B paMKax MEPONPHUSTHI 110
MHHUMH3ALUH BO3ACHCTBHS a3apTHBIX MIP BHECTH H3MeE-
HEHUsI B TIOJIOKCHHUS, PETyIHPYIOIINE OrPaHUYCHHE Jiee-
CHOCOOHOCTH (DM3WYIECKHUX JIUI, M HM3JIOXKHUTH CTaThio 30
I'K Pecniybnmukm benmapyck B crienyromed penaxilim:
«1. T'paxnaniH, KOTOPBII BCIICACTBHE 3JI0YMOTPEOICHUS
CIUPTHBIMH HalUTKaMH, HapKOTHYECKHMH CPEICTBaMHU,
NICUXOTPONHBIMH BEIIeCTBAaMH, UX aHAJOraMH, NMpHCTpa-
CTHA K a3apTHBIM UrpaM, CTABUT CBOIO CEMBIO B TSXKEIOE
MarepuagbHOe IOJIOXKEHHE, MOXET OBITh OrpaHuYeH
B JICECIIOCOOHOCTH CYJIOM B IOpSJKE, YCTaHOBJIEHHOM
TPaXJaHCKUM IPOLECCYaJbHBIM  3aKOHOJATEIbCTBOM.
Han HuM ycTaHAaBIMBAEeTCS MTOMEYUTEIIBCTBOY.
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KOJJIEKTUBHBIN JOIOBOP:
MOHATHE, 3HAYEHUE, CTOPOHBI,
C®EPA JIEVICTBUSA

Muwenxo M.C. (BUII)

KonnexrusHslil norosop, cornacuo yactu 1 cr. 361 TK —
JIOKAJBHBIN MPAaBOBOW aKT, PETYIHPYIOIINA TPYAOBBIC U
COLMATEHO-I)KOHOMHYECKIE OTHOIICHUS MEXKIY HaHUMa-
TeraeM u pabotaromuMu y Hero pabotaukamu [1]. Koi-
JIEKTUBHBIN JIOTOBOp SIBIISIETCS OCHOBOHM oOecmeueHus
COLIMAJIFHOTO MapTHEPCTBA, B PAa3BUTHH KOTOPOTO 3aMH-
TEPEecOBaHO, TNPEXIE BCEro, roCyJapcTBO. TeM caMbIM
CO3/1aeTcd BO3MOXKHOCTh I PA3BUTHUSA  COLIMANIBHO-
TPYAOBBIX OTHOIICHWH © 0OECHeUeHHs COIHAIBHON
crabmipHOCTH B oOmectBe. B cr. 2 TK HazBana onHa u3
CTpaTeTHUECKUX 3aJad — Pa3BUTHE COIMAIBHOTO IMapT-
HEpCTBA MEXAy HAHUMATEISIMH (WX OOBEIUHCHUSIMH),
paboTHHKaMH (MX OOBEIWHEHHUSMH) W OpPraHAMH TOCY-
JAPCTBCHHOTO YIIPABICHUS.

KosulekTuBHBIA [1OrOBOp KaK HHCTUTYT TPYIOBOIO
IpaBa PETIAMEHTHPYETCS MEXIyHapOAHO-TIPABOBBIMH
aktamu: kouseHiaMu MOT Ne 87 «O cBoGoze accorua-
MU W 3alIUTe MpaBa Ha opraHu3anuio», Ne 98 «O mpume-
HEHUM TPHHIMIIOB TpaBa HA OPTaHM3AIMIO0 M Ha BEICHHUE
KOJUIEKTUBHBIX TEeperoBopoB», Ne 154 «O coneiicTBumn
KOJIJIEKTHBHBIM Heperosopam» [2, ¢.67-68]. K nHanumo-
HaibHBIM akTaM, kpome TK (ct. 361-376), chirpaBmmm
OOJIBIIYI0 POJIb B PA3BUTHU KOJUIEKTHBHBIX TPYIOBBIX OT-
HOILIEHUH, MO>KHO oTHecTH Yka3 [Ipesupenra PecryOmuikn

Benapych ot 15.07.1995 Ne 278 «O pa3BUTHH COIHAIb-
HOTO TapTHepcTBa B Pecrybnuke benapycoy.

Bonpmoit mpouent Hopm TK comepkar cchUiku Ha
KOJUICKTUBHBIN TOTOBOp (Hampumep, 48 crareit paszena V).
3TO TOBOPHUT O TOM, YTO TOCYJApCTBO IPEIOCTABIIACT
BO3MOXKHOCTh CTOPOHaM Ha OCHOBE HMX BOJICH3BSIBICHHS
JIOTOBOPUTBCSL IO BOINpocaM Tpynaa. Takum oOpazom,
aKILEHT MEePeHOCUTCA 3aKOHOJAATeNleM OT TOCyJapCTBEH-
HOW BOJIM K BOJICU3BSIBICHHIO CTOPOH. CTOPOHBI Ha A0TO-
BOPHOM OCHOBE MMEIOT BO3MOXKHOCTb PEriIaMeHTHUPOBATh
TPYAOBBIE OTHOIICHUS, a TIJIaBHOE — IOJHSATH IUIAHKY
COILIMAJIBHO-TIPABOBBIX TapaHTUM MO CPaBHEHUIO C HOPMaMHU
3aKOHOJATEIbCTBA.

Bo3Hukaer Bompoc: KOMY BBITOJAEH KOJUIEKTUBHBIN
noroBop? IIpexxne Bcero, OH BBITOJCH paOOTHHUKAM, TaK
KaK 3alllMIIacT WX MpaBa M MHTepechl. BMmecte ¢ TeM OH
OTpakAaeT HaHUMATEJA, BO-TIEPBbIX, OT HEOOOCHOBAaHHBIX
TpeOoBaHMI PaOOTHUKOB, BO-BTOPHIX, COIMATBHOE OJaro-
noytyune pabOTHHKOB HEBO3MOXKHO 0€3 BBICOKOIIPOM3BO/IH-
TenbHOrO Tpynaa. CrnemoBaTeslbHO, IPOU3BOJICTBEHHBIE
MHTEpeChl HaHMMATelsd, B KaKOW-TO Mepe, MOXKHO olec-
MIEYUTh C IOMOIIBI0 HOPM KOJJIEKTHMBHOI'O JOTOBOpA.
KonnexkTuBHBIH JOroBOp A0JKEH MAaKCUMAJIBHO OTpaXKaTh
0COOCHHOCTH KOHKPETHOTO HaHUMarens. Peus wnzper
O CTPYKType, Npoduie IesATEIbHOCTH, BO3MOXKHOCTIX
HaHMAMATeJIs; YUCICHHOM U BO3PAacTHOM COCTaBE €ro pa-
OOTHHUKOB; TCHACHIMAX PA3BUTHS.

B cootBerctBun co cr. 363 TK cTropoHamu Koiiek-
THBHOTO JIOTOBOPA SIBJISIOTCS paOOTHHKN OpraHM3alid B
JIUIIE UX MPEJCTaBUTEIBHOTO OpraHa M HaHMMaTellb JH00
YIIOJJHOMOYEHHBIM UM IIpecTaBUTeNNb. B kauecTBe mpen-
CTaBUTEJIEHOTO OpraHa paOOTHHUKOB MOJXET BBICTYNATh
npodceoro3. [IpeacraBurensiMu co CTOPOHBI HAHUMATEIIS
MOTYT BBICTYNa JOJDKHOCTHBIE JIMIA, OOJaJaromue
uHpopManueii, HeOOXOMUMOMN IS BEACHUS KOJUICKTHB-
HBIX IIEPETOBOPOB, COOTBETCTBYIOMINE KBAIU(HUKANHA U
onsIiToM [3, ¢.51].

[Ipo¢coro3sl B COOTBETCTBUH ¢ 3aKOHOM PecrmyOmmku
Benmapych ot 22.04.1992 1. Ne 1605-X11 «O mpocdeccuo-
HaJlbHBIX CO03aX», 00JaJaloT BCEMH IOJHOMOYMSAMH B
o0ecrieueHnH 3aIUThI TPYJOBBIX COLMATEHO-9KOHOMUYECKNX
MpaB U HHTEPECOB WIEHOB Mpodcoro3a [4].

Kax mpaBuio, HaHUMAaTeNns MPEACTaBIseT PYKOBOIH-
TeNb opraHmsamuu. Ho 3akoHOM mpenycMOTpeHa BO3-
MO>KHOCTb NPEJICTABUTENbCTBA HAHUMATENS Yepe3 Ipyrue
MOJTHOMOYHbIE OpraHel. KopnopaTuBHBIE OpraHH3aluu
(obmecTBa, KOONEpaTUBBI) MOTYT CO31aBaTh KakK €AMHO-
JTM4HbIe (TpesacenaTenb, AUPEKTOP), TaK M KOJUIETHATb-
Hble (TIpaBICHUE, TUPEKIMS) HCIIOIHUTEIbHbIE OpTaHBbI.
Hannmarens MOXeT nepeaaTh CBOM IOJHOMOYHS IIpe-
CTaBUTENBGCTBA KOJUICTHAJILHBIM OpraHaM, B 4YacTHOCTH,
JUISL BeIGHHs TIeperoBopoB. llpencraBurensMu HaHUMa-
TeJI TakkKe MOTYT BBICTYIIATh JIMIIA, He paboTarommue B
JAHHOM OpTraHU3aINH, HO UMEIOIIHE OIPEAEIICHHBIH OMBIT
B BEJICHNHU KOJUIEKTHUBHBIX MEPEroBOPOB (HampuMep, dKC-
nepThl 00beTMHEHNsT HaHuMaTenek) [3, ¢.51].

WuTepecen Bompoc o chepe AeHCTBUS KOJIIEKTHBHBIX
JIOTOBOPOB. MeXIyHapOIHO-TIPaBOBBIE HOPMEI, OTIpesie-
nsironye cepy NeHCTBHS KOJUIEKTHBHBIX JIOTOBOPOB, HE
OTIMYAIOTCAd KaTerOpUYHOCThIO. B coorBercTBHM CO
cT. 10 KonBenun MOT Ne 117 u nynkrtom 4 Pexomen-
namun MOT Ne 91 nonoxeHus! KOJUIEKTUBHOTO JJOTOBOPa
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JIOJDKHBI PAaCIPOCTPAHATHCS Ha BCEX TPYAALINXCS, pabo-
TAIOMUX HA OXBATHIBAEMBIX J[OTOBOPOM IIPEIIPHUATHAX,
€CllIi B HEM HE IpeldycMaTpuBaercs HHOe [2, ¢.66-67].
B gact 1 cr. 365 TK mpexycmoTpen obmuii moaxon o
TOM, YTO KOJICKTHBHBIA IOTOBOP PacHpOCTpaHsAeTCS Ha
HaHUMaTeNlsi W pPAaOOTHUKOB, OT HMMEHH KOTOPBIX OH
3aKJIFOYEH, 32 NCKIIIOUYEHUEM: pabovero BpeMEeHH U BpeMEHH
OT[IBIXA; PETYJIMPOBAaHUH BHYTPEHHETO TPYIOBOTO Pacio-
psnka; HopMax Tpyna; (opmax, cHUCTeMax M pa3Mepax
OIUIATHI TPYJA, CPOKAX BBILIATHI U TOPSIIKE UHICKCAIHH
3apabOTHOM IUIAThI; OXPAHKI TPY/A; TAPAHTHAX U KOMIICH-
cauusx, NpeIoCTaBIIsIeMbIX B COOTBETCTBUH C 3aKOHOJa-
TenbCTBOM. [lONOXKEHNUS KOJJICKTHBHOTO JOTOBOpa II0
MIEPEYHCICHHBIM BOIIPOCAM TPUMEHSIOTCS B OTHOIICHHUH
BceX pabOTHUKOB opranm3anuu (dacts 2 ct. 365 TK) [1].

JleicTBHE MHBIX ITOJ0KCHUH KOJUICKTHBHOTO JOTOBO-
pa, cormacao yacta 3 cr. 365 TK pacmpocTpansercs Ha
PpabOTHHKOB, MIPH YCIIOBHH, YTO OHH BEIPA3AT COTJIACHE Ha
3TO B NUCBMEHHOH (opMe, eciii MHOE HE OIpeNesIeHO
KOJIJICKTUBHBIM JIOTOBOPOM.
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I'PA’KIAHCKOE NAPTHEPCTBO
KAK AJIbBTEPHATUBHAS ®OPMA BPAYHBIX
OTHOIIEHUI B COBPEMEHHOM OBIIECTBE

Mouceesa K.I'. (FUII)

Bpak, niau OpadHbIil COO3, CYNMPYXKECTBO — OJUH W3
cTapedInx OOIIECTBEHHBIX WHCTHUTYTOB, KOTOPBIA yIIO-
PAAOYMBACT MEKIMYHOCTHBIE OTHOIICHHUS, KaK IPaBUIIO,
MEXAY MYXXYHMHOH U >KCHINUHOMW, 3aKI0YaeMbIi C LENBIO
CO3/IaHUS CEMbU U MOPOXKAAOLINH I CTOPOH B3aMMHBIE
npaBa 1 obs3aHHOCTH. POPMBI 3aKioueHHs Opaka, Mpu-
3HaBaeMbIE TOCYJAPCTBOM, OTIIMYAIOTCS B Pa3HBIX CTpaHaX:
B HEKOTOPBIX CTpaHax MpH3HAETCs Opak, 3aKIIOYCHHBIN B
OpraHax, PerHCTPHPYIOMINX aKThl TPAXKJAHCKOTO COCTOSI-
HUSI, B HEKOTOPBIX — Opak, 3aKIIOUYEHHBIH B LIEPKBH, B
COOTBETCTBUH C PEIMTHO3HBIMU OOBbIYasiMu. HekoTopsie
rocyaapcTBa IpU3HAIOT 00e (GpopMbl — Kak Opaxu, 3aKIro-
YeHHBIC B PEJUTHO3HBIX OPTaHM3alMAX, TaK W Opakw,
3apEeTUCTPUPOBAHHBIEC B TOCYAAPCTBEHHBIX OpraHax.

OpHaKo COBpEeMEHHOE OOIIECTBO TPaHCHOPMHPYETCS
JIOCTaTOYHO OBICTpo. B abcomoTHOM GOJIBIIMHCTBE pa3BU-
TBIX M Pa3BHBAIOIIUXCS CTPAH HA 36MHOM IlIape MY KIHHBI
1 SKCHIIMHBI JIOCTATOYHO YacTO BHIOMPAIOT MHYIO (HopMy
YIIOPSI0YMBAHUS OTHOLIEHUH — COBMECTHOE IIPOXKHUBAHMS
6e3 perucTparuu Opaka, KOTOPOE MOMKET HMEHOBAThCS
«COACUMENLCMBOMY, «hakmuueckum Opakomy», B OBITOBON
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PEUU — «NPOOHDIIL OPAKY, «SPANCOAHCKULL OPAKY, «20CTeBolU
opaky u T.10. [1, ¢ 29]. [Ipuunn ans BeIOOpa TOMOOHON
(OpPMBI COBMECTHOTO NPOXKHUBAHUS W BEACHHUS COBMECT-
HOTO XO3gHCcTBa JOCTATOYHO MHOTO. OIHOI M3 OCHOBHBIX
NPUYUH, TOXAIyH, SBISCTCS BO3MOYKHOE HETATHBHOE
mocJencTBre Opaka — pa3Boa. M3ydenne gpakTopoB, 00y-
CJIABJIMBAIONINX BHIOOD IMapTHEpaMU UMEHHO HE3aperucT-
pupoBaHHOW (OpMBI CEMEHHBIX B3aWMOOTHOIICHHH BCE
emé ocTaeTcsd HEAOCTaTOYHO IMOJHBIM, B TO BpeMs Kak C
Ka)KIbIM TOJJOM KOJIMYECTBO TAKUX COIO30B TOJIBKO PACTeT.

Kparko oOpaTuMcsi K HMCTOPHM BO3HUKHOBEHUS
nogoOHol Qopmel otHomenud. Hampumep, B CCCP
Opak, Kak 3aperuCTPHpPOBAaHHBIH B TOCYJapCTBEHHBIX
OpraHax, TaK W He3aperucTpUpOBaHHbIHM, BO3HUK B 1917 T.
B IIPOTHBOBEC TPAANIIMOHHOMY LIEpKOBHOMY. bomnbmieBu-
CTCKasl TIOJIUTHKA CEKYJSIPU3AINN CEMEHHBIX OTHOIICHUI
B TIOCJIEPEBOIONMOHHBIN MEPUOA TpUaia TPaKIaHCKOMY
OpaKy nporpeccuBHOE 3HAUEHHE, CIIENIaB €r0 JIETHTHUMHON
U IIMPOKO pacnpocTpaHeHHOH (OpMOi cynpyKecTBa.
DaKkTUYECKH 3aperMCTPUPOBAHHBIE MU HE3apPETUCTPHUPO-
BaHHBIC COIO3Bl MMENM CXOJHBIN CTAaTyc, O 4eM MOXKET
CBUJICTEIILCTBOBATh ypaBHMBaHHe B 1918 romy mnpas
JieTeil, pOXKIEHHBIX B Opake M BHE 3aperucTpUpOBaHHOTO
Opaka. Bmotes mo 1944 roma HezaperHCTPHpPOBAHHEIC
COIO3BI OCTaBaNCh 3aKOHOJATENFHO YPABHECHHBIMU B
mpaBax ¢ Opakom. OmnHako ¢ cepeauasl 1920-x TOI0B
odopmIIseTcsl MOMUTHKA «YKPEIUICHNS! CEMbW» M MHCTH-
TyOUaJM3allud TpaJAuLIMOHHOU ceMelHoi monenu. Mneo-
JIOTHSI CEMBH KaK sTIEHKN OOIIeCTBa, CTAOMILHON €UHHUIIbI,
BBIMOJIHAIONIEH MOJUTHYECKH M COIMAJIbHO 3HA4YHMBIE
(byHKIMHU, OTHAaeT NpealoYTeHne ee HyKieapHou ¢opme.
IToMuMoO pempoAyKINM, Ha CEMBIO BO3JIOXKEH PAJ TaKUX
BKHBIX (DYHKIMI, KaK KOHTPOJIb CEKCYaJIbHOTO TIOBE/ICHUS,
NoJJIep)kaHie MOPAIBLHOrO OOJIMKa TpaKAaH, a TaKxke
BHEJpEHHE HOpPM ObITOBOro moBeAcHUs. OT >KEHIIMH
O’KHJAJIOCh COBMEIIIEHNE CEMEHHBIX U TPYIOBBIX 00s3aH-
HOCTEH, a poJIb MY>KUYMHBI B OOJbIIEH CTENEHU CBS3bIBA-
JIach ¢ BHITIOJIHEHHWEM 3aJ1ad ITPOM3BOACTBA, apMuH [2].

B Hamm 1HM HE3aperncTpUpOBaHHOE COBMECTHOE
NPO’KMBaHUE IIMPOKO PACIpPOCTPaHEHO B cTpaHax EBpo-
COI03a, T/I€ CBOM OTHOLICHHMS PETHCTPUPYET TOJIBKO KaxK/ast
yeTBepras Inapa. B BuLy pacnpoCTpaHEHHOCTH TaKOi
(OpMBI OTHOIICHUH MEXTy MY>KUYMHOHN H >KEHIIWHON, TaK
e B CBS3HM C BO3HHKIIEH HEOOXOAMMOCTBHIO IOpUAMYE-
CKOTO pETYJMPOBaHMSA OTHOIIEHWH, KaK B HE3aperhucTpu-
POBAaHHBIX TPAJUIMOHHBIX COI03aX, TaK W OJHOIOJBIX
coro3ax, rocynapcrsamu EBpormeiickoro coro3a mpeanpu-
HSTa TONBITKA 3aKPETUICHHsI HA 3aKOHOAATEIbHOM YPOBHE
TaKoi ()OopMbI OTHONIEHUH KaK IPpakAAHCKOE MapTHEPCTBO
(makoice 2padcOanckuil cors, doMmawiHee NAPMHEPCMEO,
8HympenHee NapmuHéPCmeo, 3ape2ucmpuposanioe napm-
Hepcmeo u Op.) — MPU3HAHHBIN TOCYapCTBOM COLIHAIb-
HBIH MHCTUTYT, B KOTOPOM MOTYT OBITH Y3aKOHEHBI
OTHOIIECHUS ABYX JIIOZIEH, HE KENAIOINX WIN HE MMEFOIIIX
BO3MOKHOCTH TIO 3aKOHY 3aperucrpupoBath Opak. Kon-
KpeTHasi TePMHUHOJIOTHS JJIs1 0003HAYEHUSI TAKUX COI030B
pa3nngaercss B pasHBIX TocygapcTBax. HeoamHaKOBBI
TaKkKe W FOPUAWYECKHE MOCIEACTBHS HX 3aKIFOUCHUS.
He cnenyer Tak e myraTh OQHIHAIBLHO 3apEerHCTPUPO-
BaHHbIE TPaXXIAHCKHE MApTHEPCTBA C HE3aPETUCTPUPO-
BAaHHBIMU ~ PaKMU4ecKumMu OpauHblMu OMHOUEHUAMU,




a TAKXKe OJIHOTIONBIC TPAXKIAHCKIE TAPTHEPCTBA — C OOHONO-
JLMU Opaxamu.

TlepBoii eBpomenckoil cTpaHOM, KOTOpas yTBEpauia
MHCTHTYT TPa’KAAHCKOTO MAapTHEPCTBA HA TOCYAAPCTBEH-
HOM ypoBHe, Obuta Jlaunms B 1989 roxy. Omnako Takas
(hopMa pumaHUs OTHOIIEHUSM HEKOTOPOH I0pHIMYECKON
OCMBICJICHHOCTH OBbUIa JIOCTYITHA TOJBKO OJHOIIOJIBIM
napam. Jlanee npumepy JlaHUu nocieoBaiy Takue CTPaHsl,
kak Hopeerus (B 1993 roay), lllBemus (8 1995 rony),
Ucnangua (B8 1996 roma), I'pernangus (B8 1996 roxy),
B KOTOPBIX 3Ta HpOoLenypa Takke OblIa JOCTYITHA TOJIBKO
OJTHOTIOJIBIM cOl03aM. BriocnencTBum, ¢ NpUHATHEM COOT-
BETCTBYIOIIMX 3aKOHOB O PETUCTPAIMN OJHOIOJBIX OpaKos,
TPaXIAHCKOE TapTHEPCTBO KAaK HHCTUTYT MPEKPATHIIO
CBOE CYIIECTBOBAHHUE B IOPUINYECKOM II0JIC BBIIICYTIOMS-
HYTBIX CTpaH.

IlepBoil cTpaHol, KOTOpas y3aKOHWJIA TIPa)KAAHCKOE
MApTHEPCTBO [UI Pa3HONMOJIBIX map, crama DpaHmous,
yrBepauB 15 Hos0ps 1999 roma Takyro cucreMy, Kak
epascoanckuti 00206o0p corudaprnocmu (Pp. Pacte civil de
solidarité, PACS), KOTOpBI BBOIHMJICS WM3HAYAIBHO JUIS
TOTO, YTOOBI HANENUTh JUYHBIMU U HMYIIECTBCHHBIMU
IpaBaMHU HEXXEHAThle Maphl, B MEPBYIO0 OYepeab — FOMO-
cekcyanbHble. OJJHAKO BIIOCIEICTBUH OKa3aloCh, YTO II0
maHaeM Ha 2019 rox, 6oisee 95 % Bcex 3aKIIFOYEHHBIX
COI030B OBIIO 3aKIJIIOUYEHO MEXIy PAa3HOIOJIBIMH MapTHE-
pamu. C KaXabpIM FOJJOM YUCIIO ceMel, cBszaHHbIX PACS,
pacTeT — M yXe CKOpO, KaK CUHTAIOT HKCIEPTHI, OOTOHHUT
KOJIMYECTBO TPAJUIMOHHBIX OpakoB. Kak u Opak, rpax-
JAHCKHUH JIOTOBOP COJIMJIAPHOCTH MOTYT 3aKJIIOYUTH JIMIIb
COBEpILICHHOJIETHUE, HE COCTOSIIME B OJM3KOM pOJICTBE,
COBMECTHO IIPOXKMBAIOIINE TpakaaHe. Mexay Tpems
u 6onee naptHepamu PACS He 3axmouaercs. [ maBHoe xe
OTIMYHE OT TPAJULIMOHHBIX OpayHbIX OTHOIICHHH —
HE CYMTas BO3MOJKHOCTH CO3JaHUS TOMOCEKCYalIbHOM
ceMbu — MpaBo pactopruyTb PACS, npocTo HampaBuB B
COOTBETCTBYIOIINE OPTaHbI 3aKa3HOE MHCHMO.

[IpaBa 3aKIIOYMBIINX TPaKAAHCKUHA JOTOBOpP COJIH-
JADHOCTH TIOCTENICHHO DPACIIMPSIOTCS, NPHOMIKasICh K
TeM, KOTOPBIMH OO0JIaJAl0T IO 3aKOHY TPaAWUIMOHHBIC
CeMeiHBIe TTaphbl.

Ecnu oOpaTuThCsl K €BPONEMCKUM CTpaHaM-COCEIKaM
Benapycu, To MOXkHO 0TMeTUTH JInTOBCKYIO Pecny6iuky.
B 2016 romy mpHHATH HONPAaBKH B 3aKOHOIATEIHCTBO
CTpaHbl, ¥ C TeX MOP 3apETUCTPUPOBAHHOE MAPTHEPCTBO
SIBJISICTCS] 3aKOHHOH (HOPMOI TPOKUBAHUSI TETEPOCEKCYab-
HBIX map. Crarbsmu 3.229-3.235 maparpada XV riaBsl
VI xuuru Tpetseit I'paxxaanckoro koaexca JIMTBEI pery-
JMpYeTCs. WMYIIECTBEHHBIE OTHOLICHUS MapTHEPCKUX
COIO30B, a NPHJAHUE TOJIOOHBIM COI03aM IOPUINYECKOM
000JI0YKN TIPON3BOJUTCS Yepe3 PErUCTPALIUIO JIOTOBOPA O
MapTHEPCTBE MEXKIY MYKIMHOW M JKEHIIMHOH y HOTapHyca.
IIpu sToM 00a mapTHEpa JOIHKHBI OBITH COBEPIICHHOJICTHH-
MH, JOJDKHBI COCTOSITh B JUTMTENBHBIX HE3apeTrHCTPHPOBAH-
HBIX OTHOIICHUSIX U TIPOXKHUBATH COBMECTHO (0T 1 rofa).

B Pecnybmuke bemapyck Takke ¢ KaXOBIM TOJOM
pacTeT YMCIIO Tap, MPOXKHUBAIONINX COBMECTHO, BEAYIINX
COBMECTHOE XO3SIHICTBO, HO HE KEJAIOIUX PETHUCTPHPO-
BaTh Opak IO TeM WJINM WHBIM NpH4MHaM. bemopycckoe
3aKOHOJIATENILCTBO O Opake M CeMbe HE COJCPXKHUT I0JI0-
JKEHUH, KOTOpbIe Obl PErylupoBalM TPaXKIaHCKOE HapT-
HEPCTBO MEX/y MYXYHUHOW M KEHIIMHON KaK OTAEIbHBIN

HHCTHTYT, JTUOO0 MOJOKXEHHUH, PETyTUPYIOMNX NMYIIECT-
BEHHBIC OTHOIICHUS B HE3apETHCTPHUPOBAHHBIX COI03aX.
[Tomaraem mociegHee CYIIECTBEHHBIM IPOOEIIOM B 3aKO-
HOZATEbCTBE HAIIeH CTPaHbI, BEIb SKETOIHO KOIMYECTBO
HMYIIECTBEHHBIX CTIOPOB B HE3apETHCTPHPOBAHHBIX COI03aX
MYXYHHBI ¥ YKEHIIIIHBI TOJIBKO YBEJIMIUBACTCS, TAPTHEPHI 1
HX UMYIIECTBEHHBIE IpaBa 3a4acTyIO0 OCTAIOTCS He3allu-
LIIEHHBIMH 3aKOHOM, @ CyJIbl IPU BBIHECEHUHU PEIICHHUH MO
TaKoOro poja CIopaM OIHPAIOTCs Ha CYACOHYIO NPAKTUKY.
CunTaeM BO3MOKHBIM BHECTH HEOOXOAMMBIE U3MEHEHHS,
KaK B ceMelHoe, Tak U B IpakJJaHCKOE 3aKOHOIATEIbCTBO
Pecniyonuku Benmapych, KoTopbie OBl 00ECHCUMIIH HMY-
[ICCTBEHHBIE W JIMYHBIC TIpaBa TPa)XIaH, COCTOSIINX B
HE3apeTHCTPUPOBAHHBIX COI03aX, & WHCTUTYT 2pPAHCOAH-
CK020 napmHepcmea Y3aKOHUTh Ha TOCYIapCTBCHHOM
YpoBHE Kak (OpPMY OTHOIICHHH, OTBEYAIOMIYIO AyXY
COBPEMEHHOTO CEMEHHOTO IpaBa — JOOPOBOJIBHEIA COI03
MY>KYHMHBI ¥ )KCHIIMHBL, HE 3apeTHCTPUPOBAHHEII B opra-
Hax 3AI'C, OCHOBaHHBIA Ha (3apecucmpupo8anHoM)
JIOTOBOPE O BEICHUM COBMECTHOW XM3HH 0e3 odopmie-
HUs1 OpayHBIX OTHOIICHHA.
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HEJIBUXUMOE UMYIIIECTBO
KAK OBBEKT I'PAKJIAHCKHX
NPABOOTHOILIEHUMN

Haymuyk A.1. (BHII, Mozuneg)

K HemBmwxnmbIM Bemam (HEABM)KMMOE HMYIIECTBO,
HEJIBM)KUMOCTB) OTHOCSITCS] 3¢MEJIbHBIE YYaCTKH, YYaCTKH
HeJlp, HOBEPXHOCTHBIE BOJIHBIE OOBEKTHI M BCE, YTO MPOU-
HO CBSI3aHO C 3€MJICH, TO €CTh OOBEKTHI, IepeMeIIeHnE
KOTOpBIX 0Oe3 Hecopa3MepHOro ymiepba WX Ha3HaYCHHIO
HEBO3MOXHO, B TOM YHCIIE JIECA, MHOTOJIETHUE HACaXKJe-
HUS, KalUTaJbHBIE CTPOCHUS (3MaHHSA, COOPYXKEHHS),
HE3aBEpIICHHBIE 3aKOHCEPBHUPOBAaHHBIE  KaIHWTAJIbHBIC
CTPOEHUS, N30JIMPOBAHHbIEC TOMeIeHus [1].

B Hamreit crpane HaOIrOaeTCs MOBHIICHHBIH HHTEPEC
K TakoW TPaBOBOH KAaTEropwH, KaK HEABMKUMOCTH. DTO
00yCJIOBJICHO MEpexXoJ0M K PBHIHOYHON 3KOHOMHKE H,
CJIeZIOBAaTENbHO, U3MEHEHUEM 3aKOHOAATENIbCTBA IIOCIIE
pacraia CCCP. PesynbsraTtom pedopm B Haleil ctpaHe
CTaJl0O U TO, YTO HEJBMXKMMOCTb BHOBb CTajia TOBAPOM,
KOTOpBII MpojaeTcs U TOKymaeTcst Ha pbiHKe. boiee
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TOIrO, 3aKOHOJATelb HE IPOCTO BBEJI HEJBUKUMOCTb
B TPaXTaHCKUI 000pPOT, OH CHOPMHUPOBAT M 3aKpPEIHI
WHCTUTYT HEABIKUMOCTH, BOOpaBIIHK B ceOs HOPMBEL,
ONpENENAIIINE TOHATUE M BHUIbl HEJBUXUMOCTH, CIIE-
UKy 000poTa HEIBKUMOCTH, M YCTAHOBHJI HEOOXO-
JUMOCTh TOCYJAapCTBEHHOM pETUCTpalluyd IpaB Ha
HEJBUKHUMOE UMYILECTBO U CACIOK C HUM.

Henpmxumoe UMYIIECTBO — 3TO TOBAp 0COOOT0 poja,
K KOTOpPOMY HEMPUMEHHMBI OOBIYHBIC HOPMBI. DTO 00Y-
CJIOBJICHO KaK BBICOKOH CTOMMOCTBIO OOBEKTOB HCIBU-
JKUMOCTH, TaK M MX COIMaJbHOM 3HaunMMocThi0. Kpome
TOTO, TMOJb30BAaHUE HEIBMKMMOCTBIO 3aTParuBacT MHTE-
pecsl Apyrux aul. B cBs3u ¢ 3TUM rocy1apcTBO HE MOKET
CaMOYCTPAaHUTBCA OT NPABOBOTO PETYJIUPOBAHUS PBHIHKA
HEBXKUMOCTH. [ 0CYZapCTBEHHOE DPEryJIMPOBAHUE DPHIHKA
HEJBWXXKMMOCTH 3aKJII04AeTCs, MPEXKAE BCEro, B CUCTEME
rOCYAAapCTBEHHOW PErHCTpalyy HEABHKUMOIO MMYIIECTBA,
TpaB Ha HETO M CHENOK ¢ HuM. [2, €. 105].

B TeueHue ANUTENHHOTO BPEMEHU DPa3BUTUE pPHIHKA
HEJIBIXKUMOCTH TOPMO3UJIOCH OTCYTCTBUEM HEOOXOIUMOM
paBoBoi 0a3bl. OCHOBOIIOJIATAIOIINM PABOBBIM aKTOM B
chepe HEOBIKUMOCTH cTan ['paxiaaHckuii koaekc Pec-
nyonuku Benapych, KOTOPBIH a OOIIyI0 XapaKTEePUCTH-
Ky HEIBIDKMMOCTHU U yKa3all Ha He0OXOJUMOCTh Tocyaap-
CTBEHHOM perucTpanuu NpaB Ha HEJBUKUMOE HUMYIIECT-
BO M cleJOoK ¢ HuUM. IloHATHE HEABM>KMMOCTH BOLUIO B
3aKOHOAATENBCTBO HAlllEd CTpaHbl CPABHUTEIBHO HENAB-
HO B CBSI3U C BO3BPALLEHUEM HEABM)KMMOI'O UMYILIECTBA B
Ka4yecTBE IOJHOLEHHOTO OOBEKTa TPAKTAHCKUX TPaB B
IPaXIaHCKHI U XO3SHCTBEHHBINH 000POT.

I'paxnanckuii kogexke Pecrybnuku benapycs comep-
JKUT TPUMEPHBIA MEPEYCHb OOBEKTOB HEIBHIKAMOIO
umymectsa. K HeaBMKUMBIM BelaM (HEIBUKUMOMY
HMMYIIECTBY, HEABMKUMOCTH) OTHOCSITCSI 3€MENIbHbIE yua-
CTKH ¥ BCE, YTO MPOYHO CBA3AHO C 3eMJIeil, T.e. OOBEKTHI,
mepeMeIIeHne KOTOPhIX 0e3 HecopazMepHOro ymiepda ux
Ha3HAYEHUI0 HEBO3MOXXHO. TpPaJIMUIMOHHO 3eMeNbHbIN
Y4acTOK OTHOCHUTCS K HEIBWKMMBIM Bewam. ['paxaan-
CKOE 3aKOHOJATeIbCTBO, (GOpPMYIHPYS TpeOOBaHHA K
MpeleabHO YETKOMY OMNPENENICHUI0 T'PAaHUL] 3€MEbLHOTO
ydacTKa, TEM HE MEHEe, HE COJIEPXKUT €ro ONpeJeleHUs
Kak 00beKTa rpakJaHCKUX mpas [3, c. 129].

BmecTte ¢ TeM 3aKOH OTHOCUT K HEJIBHUKHUMOCTH U
00BEKThI, KOTOPBIE TI0 CBOCH CYTH M HA3HAYCHHIO SIBIIS-
IOTCS JIBMOKUMBIMH — 3TO HEJIBIDKMMOCTh B CHJYy 3aKOHA
(BO3myNIHBIE M MOPCKHE CYyJa, CyAa BHYTPEHHETO IjIaBa-
HUs, KOCMUYeckne o0beKThl). [IpaBoBOE 3HAUeHHE jene-
HUSl Belled Ha ABMXKMMBIE U HEIBM)KHMBbIE CBSI3BIBAETCS
C YCTaHOBJIEHHMEM PA3JIMYHOI'O MPAaBOBOTO PEXKUMA COOT-
BETCTBEHHO JJI1 HEIBWKMMBIX WU JIBH)KUMBIX BEIIEH IO
ONPEJECIICHHBIM KPUTEPHSIM.

Hexwunble nmomenieHusi, KOTOpble MOTYT BBICTYNAaThb B
KaueCTBE CaMOCTOSITEILHOTO O0BEKTa TPAKIAHCKUX TIpa-
BOOTHOIIEHUH W TIpeaMeTa JO0TroBopa (KyIUIH-TIPOIaKH,
apeHzbl U 1p.), CIeAyeT Mpeke BCEro OTIHYaTh OT 3/1a-
HUH U coopyxeHuil. Hexuible moMemeHus — 3T0 HeJIBU-
JKUMO€ HMYIIECTBO, HO HE B BUJE OTIEIBHO CTOSIINX
3IaHU{ WM COOPY)KCHHH, a B BHJIE CAMOCTOSTEIBHBIX U
YETKO BBIJCICHHBIX 00BEMHO-TIPOCTPAHCTBEHHBIX YaCTeH
B COCTaBe€ 3/IaHUI, COOPYKEHUI, OrpakJI€HHBIX CTEHAMH,
MIEPEKPBITUSIMU.
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B Hacrosimee Bpemsi Oonbiiasi 4acTh KWIOTO (oHma
Ha Tepputopun Pecrnybnmuku bemapych Haxomurtcs B
cobcTBeHHOCTH TpakmaH. HeoOxomumo 3akperuieHue B
HOpMax IIpaBa IOHATHUS JKUJIOTO MOMENICHUS B KauyeCTBE
00BeKTa HEIBIKUMOCTHU | OIPEICICHHBIX TPEOOBaHUH K
JKHIIOMY TIoMenieHnto. Heo0xoqumo npu3HaTh MOMEIICHUS
B 3JIaHUH CAaMOCTOSITEIbHBIMH 00BEKTaMH HEJIBH)KUMOCTH
[4, c. 123].

Takum 00pa3oM, MOXXHO C/ieNaTh BBIBOJ, YTO K He-
JBIDKUMBIM BelllaM (HEIBM)KUMOE HMYILECTBO, HEIBU-
JKMMOCTh) OTHOCSITCSI 3€MEJIbHbIE YUacTKH, YYaCTKH HeJp,
MIOBEPXHOCTHBIE BOJAHBIE OOBEKTHI U BCE, YTO HMPOYHO
CBSI3aHO C 36MJIEH, TO €CTh OOBEKTBHI, IEPEMEIICHHE KOTO-
peIx ©0e3 HecopazMepHOro ymepba WX Ha3HAYCHHIO
HEBO3MOXXHO, B TOM HHCIIE JIECa, MHOTOJIETHHE HACaKIe-
HUS, KanuTaJbHBIE CTPOCHUS (3TaHUSA, COOPYKEHHS),
HE3aBEPIICHHBIC  3aKOHCEPBHPOBAHHBIC  KAITUTAIbHBIC
CTPOCHHMSI, N3OJMPOBAHHBIC NOMEIICHHSA. Tarke MOXHO
CKa3aTb, 4TO OOJIbILAsl YacTh KHIJIOTO (POHIA Ha TEPPHUTO-
pun Pecniy6nuku benapyck HaxonuTcs B COOCTBEHHOCTH
rpaK/iaH.
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BOITPOCHI ITIPABOBOM PETJIAMEHTAIIAA
TEPMHUHA «YCMOTPEHHE» B 'PAJKIAHCKOM
ITPABE PECITYBJIMKHU BEJIAPYCbH

Hoeuxosea E.A. (BUII)

CoBpeMeHHas MpaBoBasi HayKa CTPEMHTENIBHO pa3BH-
BaeTcs M coBeplIeHCTByeTcs. OIHaKo, B TPaBOBBIX
OTHOIIGHUAX HaOMI0JaeTcs psJ HEeyperyJupOBaHHBIX
BOTIPOCOB, CPEIH KOTOPHIX MOXHO BCTPETUTH Pa3IHUYHBIC
MHCHHS, TIOHATHS W B3TJIAOBI, B YaCTHOCTH, Ha TaKylo
KaTeropuio, KaK «IpPaBOBOE YCMOTpPEHHE». TepMHH
«YCMOTpEHHE» 3HAKOM €MI€ U3 PUMCKOTO IIpaBa, COOTBET-
CTBCHHO, OH TAaK)Xe BCTPEYaeTCs M B HOPMATHUBHBIX IIpa-
BOBBIX aKTax W MaTepHaliaX CyIeOHOHM M MHOM IpaBOIpH-
MEHHTENbHON TpakTuku PecnyOommku bemapyce. Tem He
MeHee, 3aKOHO/aTeNlb He yTOYHSET, B U€M 3aKII0YaeTcs
3TO THOHATHE, HEe NMaéT eMy TOYHOIO OTPEACICHUS M He
perIaMeHTHPYeT €ro.

Kareropusi «ycMoTpeHHE» B Pa3iIMYHBIX TPAKTOBKAX
BCTpeuaeTcsl B TeKCTe | paxkIaHckoro kojuekca PecmyOnuku
Benapycwr (manee mo tekcry - I'K) [1]. OmHako, Beskuit
pa3, Korja coOoTBETCTBYIOIUI TepMuH BeTpevyaercs B 'K,
pedb HIET 0 GyHIAMEHTATBHBIX HOPMAax TOTO HIIA HHOTO
paznena. Tak, n. 1 ct. 8 'K [1] rnmacut, 4to «rpaxiaaHe u




IOPUANIECKUE JINIA TT0 CBOEMY YCMOTPEHHIO OCYILECTB-
JSI0T TPUHAIJIEKANAE WM TpaxaaHckme mpasa». OO0
YCMOTPEHHH YIIOMHHACTCSI ¥ TIPH PErIaMeHTaluy MpaB u
00s13aHHOCTEH YICHOB COI030B U accormanuii. Hampumep,
IPH YCTAHOBJIEHHM MPAaBHJI O BO3MOXKHOCTH BBIXOAA W3
opranuszauuu 1. 2 ct. 123 I'K rnacut, uro wieH acconua-
UK (coro3a) BIPaBe MO CBOEMY YCMOTPEHHIO BBINTH U3
accouuanuy (cor3a) B JI000e BpeMsi.

B cBoro odepens uccieryeMelil TepMUH BCTpedaeTcs B
KaTerOpUH BEIIHbIX MPaB Mpu (HOPMHUPOBAHUN OCHOBOIO-
nararomux HopM: 1. 2 1. 210 I'K ompenenser, uto «cob-
CTBEHHHUK BIIpaBe MO0 CBOEMY YCMOTPEHHIO COBEpIIATh B
OTHOIIECHUN NPHHAAIEKALIETO €My HMYIIECTBA THOOBIE
JNEWCTBHSA, HE NPOTHBOPEYAIINE 3aKOHOIATEIBCTBY...».
B m 3 cr. 265 TK ycraHoBieHO, 9TO «COOCTBEHHHK
HEJBIDKIMOCTH, HaXOISIICHCS HA UYYXOM 3EMEIbHOM
y4JacTKe, UMEET MPaBO BIAJETh, MTOJIH30BATHCSA M PacIo-
psDKaThCsl 3TOH HEOBIKHMMOCTBIO II0 CBOEMY YCMOTpe-
HUIO, B TOM YHCJIE CHOCUTh COOTBETCTBYIOIINE 3JaHUS U
COOPY)KEHMsI, €CIM 3TO HE IPOTUBOPEUUT YCIOBUAM
MOJIb30BAHUS JTAaHHBIM YYacTKOM, YCTaHOBJIEHHBIM 3aKO-
HOJATeIbCTBOM HJIH JIOTOBOPOM).

3aKoHOJaTeNb MCIONB3YyEeT TEPMUH «YCMOTpPEHHE» U
IPH periiaMeHTaluy COMUIapHbIX TpeOoBaHuUil: B I. 1 cT.
307 TK ykazaHO, 94TO «IIpH COJXHIAPHOCTH TpeOOBaHHI
0001 M3 CONMAAPHBIX KPEAWTOPOB BIPABE NMPEABSIBUTH
K JIOJDKHUKY TpeOoBaHHE B MOJHOM oObeme. Jo mpenb-
ABJICHUS TPeOOBaHUS OJHUM W3 COJIHMAAPHBIX KPEIUTOPOB
JOJDKHUK BIIPAaBE HCTIONHHUTH OO0S3aTENILCTBO JIIOOOMY U3
HHX TI0 CBOEMY ycMOTpeHuto» [1].

Hccnenyemoe AOKTpUHAIBHOE MOHITHE UCIOIB3YETCs
U B UHBIX IOAOTPACIIAX I'PakJaHCKOIO MpaBa, HaIlpUMep,
B HacjencTBeHHOM mpase (1. 4 ct. 1067 'K, rae ykasaHo,
YTO BXOJIIEe B COCTaB HACJIEACTBA HMMYILIECTBO, €CIU
OHO He TpeOyeT yrnpaBlieHus, IepeaeTcss HOTApPUYCOM IO
JIOTOBOPY Ha XpaHCHHWE KOMY-THOO W3 HACIECTHUKOB,
a TpU HEBO3MOXHOCTH IepelaTh €ro HacleJHHKaM —
JpYyroMy JIMILY 10 YCMOTPEHHIO HOTApHyca).

Kak BuaHo, uccnemyemas kateropusi (GUIrypupyeTr B
psizie HOPM I'Pa’kAAHCKOTO 3aKOHOAATEIbCTB, YKa3bIBas HA
UX AWMCIO3WUTHBHBIN XapakTep M BO3MOXXHOCTH BBIOPAThH
TOT IPaBOBOM pE3yJbTaT, HAa KOTOPBIA PaCCUUTHIBAIOT
CTOPOHBI IPaBOOTHOIIEHH. [TpH 3TOM 3aKOHOAATETFHOTO
ompeneNieHuss Hayka He coJepXuT. JIMHrBucTHUYECKUil
aHaJIU3 CIOBa «yCMOTPEHHE» TI03BOJIAET ONPENENINUTh, UTO
3TO «3AKIIIOYCHUEY, KMHEHHUEY, «PEIICHUEY, «PE3yIbTaT»,
KOTOpOE CBSI3aHO C BBIOOPOM BapHaHTa IIOBEJICHUSI.
Taxum 00pazoM «yCMOTpEeHHE» TOJIBKO T10 ceOe SBISEeTCS
HEO/IHO3HAYHBIM U JOBOJIGHO CJIOXKHBIM, TaK KaK MOXET
TOJKOBaTbCS B PA3IMYHBIX AaclleKTaX, B YaCTHOCTH B
¢unocohckoM, COLMOIOTHIECKOM, COOCTBEHHO IOPHUAM-
yeckoM. Hanbosnee yHuBepcanbHOE OINpeAereHHe 3TOMY
MPaBOBOMY SIBJIEHHIO chopmymnupoBaHo AapoHoM bapakom,
KOTOPBIM MHUIIET, YTO «YCMOTPEHHE — 3TO MOJHOMOYHE,
JAaHHOE JHMIly, KOTOpoe o00JajaeT BJIACTBIO BBHIOMPATH
MEXIy ABYMS U 0ojiee anbTepHATHBAMU, KOT/Ia KaXKaasl 13
aIbTepHATUB 3aKOHHA B KOHTEKCTE CUCTEMBI» [2, ¢. 120].

Jis1 aHanmm3a HOHATHS «YCMOTPEHHUS, €T0 aKTYaJIbHOCTH
U TIPaKTUKU TIPUMEHEHUs OOpaTHMCS K TepMaHCKOMY
TPaXIAHCKOMY 3aKOHOJATENbCTBY, B pe3yJbTaTe 4Yero
MOXHO C/IeNaTh BBIBOA O TOM, 4Tto ['epmaHckum ['paxk-
nanckuM YnoxenueM (I'TY) He ycTaHOBIEHO TOYHOTO

TIOHATHS «yCMOTPEHH» | €ro mpenenos. Tak ke, Kak u B
I'K Pecniy6nuku benapych, B I'TY BupeH JaUIIb MOCHUT K
MIPUMEHEHHAI0 «yCMOTpEHHs» (HampuMmep, B HOpMax
UCTIONB3YIOTCSI Takue (DOPMYJIUPOBKH, KaK «MOXKET»,
«MMEET TpaBO» WIM «HOoKeH»). OcHOBaHMEM IS
«yCMOTpPEHHSA» SBISCTCS HEIOCPEICTBEHHO caMa HOpMa,
rze B OOJIBIIMHCTBE CIIy4acB 3aKOH MPEJOCTABIAET IIPaBo
YCMOTpPEHHS TOMY WJIN MHOMY oprany. [Ipumep HOpMBI ¢
IIPUMEHEHHUEM KaTeropruH «yCMOTPEHHE» MOXKHO YBHIETh
B mpemt. 1 4. 1 § 7 3akoHa o mopsake BpydeHHs IOKY-
MEHTOB, HallpaBIIEeMbIX aIMUHUCTPATHBHBIMH OpraHaMH
(mem. Verwaltungszustellungsgesetz). CoryiacHo emy,
BpydJaeMble JTOKYMEHTHI MOTYT OBITH HAIPaBJICHBI JIHILY,
YIIOJIHOMOYEHHOMY B OOIIEM HIM IO ONPENCICHHBIM
BorpocaM. TeM caMbIM 3/ieCh OpraHaM yIpaBJICHUS IIpe-
JOCTaBIIAETCS. COOCTBEHHOE YCMOTPEHHE B ONPEACICHHBIX
npeaenax. OpraH ymnpaBi€HUs JOJDKEH IO JOJDKHOMY
YCMOTPEHHIO PELINTh, HAIPABIATH JTH BPYYaeMbIH JOKY-
MEHT YIIOJIHOMOYEHHOMY JIMIy WJIH CaMoOMy ajpecaTy
aJIMUHHCTPATUBHOIO aKTa.

K npusHakaM yCMOTpEeHHS NPaBOIPHMEHHTENS B
IOPUINYECKOM IPOLIECCEe MOKHO OTHECTH, BO-TIEPBBIX, TO,
YTO OCYILECTBIEHHE YCMOTPEHHS BO3MOXKHO TOJBKO B
paMKax OIPEENICHHOIO MPaBOBOrO IO Bo-BTOpEIX,
IBTEPHATHBHOCTh BBIOOpPA, KOTOpAs MOXKET OBITH MPO-
CTOM WIJIM CIIOKHOH, B 3aBUCHMOCTH OT IIPOLECCYaTbHOMN
HOPMBI, KOTOpasi MOXXET ObITh OTHOCHUTEIBHO HIIH abco-
JIOTHO OIpEAeNeHHOH. B-TpeTbux, OrpaHM4YeHHOCTH
BBIOOpA MPABONPUMEHHUTENS] BHEITHUMH M BHYTPEHHHUMH
(cyOBeKTUBHBIMH) TpeAenaMH. B-4eTBepThIX, YCMOTpeHHE
MIPAaBOIPHMEHUTEINS — ATO JESTENBHOCTh, KOTOPAs SBIACTCS
JUIS HETO OJTHOBPEMEHHO IIPAaBOM, U 00513aHHOCTHIO [3].

CTOUT OTMETHTB, YTO NMPOOJIEMY YCMOTPEHUsS B NIpaBe
HE CTOUT CBOJHUTH TOJIBKO K FOPHIUKO-TEXHUUECKHM
HECOBEPIICHCTBAM B HOPMATHUBHO IIPAaBOBBIX aKTax.
AOGCOIIOTHOTO OIPEIENICHUsI ATOTO MOHATHA HET B 3aKO-
HOJIaTeJILCTBE Pa3HBIX CTPaH, IOTOMY YTO «YCMOTPEHHUEY
HEBO3MOXHO BMECTHTh B OJHO YETKOE ONpeieseHHe.
Ha sty Temy cymiecTByeT MHOXECTBO TPYIOB, CIIOPOB U
MHEHHUH. «YCMOTpEHHE» — 3TO COBOKYITHOCTh, B IIEPBYIO
oyepesb, JICHCTBYIOIIETO 3aKOHOIATENLCTBA M TAKXKe
YHUKQJILHON CHOCOOHOCTBIO, M 0COOSHHOW MaHepoil Boc-
HPUSTHSL U OTPKEHUSI OKPYXKAIOIIEr0o MHpa IMPaBOIPH-
MEHUTEIIS. Y CMOTPEHUE SIBJIAETCA BaKHOM M HEOTbEMJIE-
MOW YacThI0 TPAXKIAHCKOTO TIpolecca. IJTO TOHATHE
MO3BOJIIET IPUMEHATh NPAaBOBYIO HOpMY Oosiee TuoKo,
YEeTKO M JIAKOHWYHO, TO3BOJISIET PEAIN30BaTh MHANBHUILY-
JIbHOE, TBOPYECKOE HAYAJIO JINYHOCTH.
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INPABOBBIE OCOBEHHOCTH JOT'OBOPA
APEH/IbI TPAHCIIOPHOI'O CPEJICTBA
BE3 DKHUITAKA

Opnoe H.A. (FHII)

JlocTaTouHO HOBBIM [l HAyKH TPaKIaHCKOTO IpaBa
Hallell CTpaHbl CIEAyeT CUUTaTh MPABOOTHOILEHHUS B
cdepe apeHIBl TPAHCHOPTHOTO CPEACTBa 0e3 HKHMaxa.
JloroBop apeH/bl TPAaHCIOPTHOTO CPENICTBa 0e3 HKHUMaxa
B IIOCJIEZIHEE BPEMsI CTAHOBHUTHCS BCE OOJiee aKTyallbHbIM,
B CBSI3M C Pa3BUTHUEM HOBBIX MH(OPMAIIMOHHBIX TEXHOJIO-
Ui, TIO3BOJIAIONINX apEHAOIATEN0 00ECIeunBaTh yCIOBHS
apeHnsl U dPQPEeKTHBHEH CIETUTH 3a MX COOIIOIECHUEM.
B gactHOCTH, B OCiIeHEE BpEMS CTall HOMYJIAPEH TaKOH
BUJI apEHJBI TPAHCIIOPTHOTO CPENICTBA, KAK TaK Ha3bIBac-
MBIH «kapuiepuHr». CI0BO «KapIICPUHIY SBISETCSA MPO-
W3BOJHBIM OT AHTIMHCKUX CJIOB «car» (MamnHa) |
«share» (menutcs), T.e. oOIIas MalIMHa, MallMHA HAa TPO-
kaT 1 T.I. HecMmoTps Ha pacmpocTpaHeHHE TepMHHA
«KapILIEPUHI», 3aKOHOAATENb HE JaeT ONpeeIeHUs TOro,
K KakoMy BHIY JOTOBOpa apeHIbl €ro MOXKHO OTHECTH,
OJIHAKO TO pPsiAy IPU3HAKOB OTHOCUTH €ro CleNyeT K
JIOTOBOPY apeHABI TPAaHCIIOPTHOTO CPECTBA O€3 SKUIaXKA.
CeropHst, 01 KapIIEPUHIOM MOHUMAETCsl — KPaTKOCPOYHast
apeH/a aBTOMOOMIIEH C MOMHHYTHOHM OIIaTOH, KOTOpas
o0BeMHACT B ceOe MHOIHME IPEHUMYINECTBA COOCTBEHHOTO
aBTOMOOMIA. CMBICIT CHCTEMBI COCTOMT B TOM, YTO BBI
IUIATHTE JICHbIa 332 BpeMs, Ha KOTOPOE BBl apeHIOBAIH
aBTOMOOWJIb M Ooubllle He HEecETe HUKAKMX JOIOJHU-
TeNbHBIX 3aTpar [1, c.51].

Bnarogapst caMo0OCITyXUBaHHIO, YCIYTH KaplIepHHIa
00XOISITCSI TOpa3/io JICIEBIIE MOE3/I0K Ha TAKCH, IOCKOJIBKY
HHU y KJIUEHTa, HU y oIlepaTtopa HeT HEOOXOIUMOCTH OIuIa-
yuBarth paborty Boautens [2, c¢.79]. dakruyecku, mpu
JIOTOBOpE KapIICpHHIa apeHJaTop OIUIAYMBACT TOJIBKO
(bakTHUECKOE BpeMsI TIOJIb30BaHUSI aBTOMOOMIIEM, YTO 3Ha-
YUTEJIHHO JIEIIEBIIe, HEXKENN TaKCH 1 JIMYHBINH aBTOMOOHJIb.

CornacHo cratee 613 I'paxxganckoro koaekca Pec-
myonmuku benapycs (mamee mo tekcry — I'K) [3], ropunu-
Yyeckasi CTOPOHA JO0T0BOpPA apeHIbl TPAHCIIOPTHOTO CpPel-
cTBa 0e3 sKunaxka (KapliepuHra) COCTOMT BO BPEMEHHON
TapuUIIPOBAHHON apeH e TPAaHCIIOPTHOTO CpecTBa 63
skunaxa. Kak mpaBmio, 3TO JerkoBOH aBTOMOOWIB, HO
OBIBAIOT M UCKIIIOYEHUs (Taprd MOXKET CHIIBHO OTIMYATh-
cs M Kak IIPaBUJIO MCYHUCISAETCA B MUHYTax, 4acax, JHSIX,
KHJIOMETpax | T.IL.).

Taroke B I0pHANYECKOi HAayKe B TIOCIIEAHNE TO/IBI BEILYTCS
nuckyceun Mexny M.A. baxunoit, E.M. Kocbsnenko,
IO.H. Bosipckoit, N.3. 1 HEKOTOpbIMU APYTMMH YUEHBIMH IO
TIOBOJy CYIIHOCTH ¥ TIPaBOBOM IPHPOIBI IOTOBOPA Kapiie-
puHra. IIpaBoBebl CUMTAIOT, YTO JAHHBIA JJOTOBOP HEBO3-
MOYXHO B YHCTOM BHJI€ OTHECTH HH K OOIIMM JIOTOBOpaM, HU
K CTIeIMaTIbHBIM. BayKHBIM BOIIPOCOM SIBIISIETCS COOTHECEHNE
JIOTOBOpA KapIIeprHra ¢ OOIMMH YCTIOBHAMH IPaXKIaHCKUX
JIOTOBOPOB, B YaCTHOCTH BO3MOXHO JIT OTHECTH €r0 U B Ka-
KOW CTEeNeHH K IyOJMYHOMY, PaMOYHOMY, aOOHEHTCKOMY
JIOTOBOpaM MIIM JIOTOBOPY NprcoequHenus [4, ¢.180-181].

OnHako Mo HenoMy psiy MPU3HAKOB, TAHHBIN JOTOBOP
MOXKHO XapaKTepH30BaTh KaK JIBYCTOPOHHHH, ITyOIMYHBINA
JIOTOBOp, 3aK/IIOYaeMbId IIyT€M IPUCOEJUHEHUs], SBIISIO-
IIMICS PA3HOBUTHOCTBIO JIOTOBOPA apeHABI T O3 SKUIaxa,
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COCTaBISIEMBbI HWCKITIOYHTENIFHO B TIMCBMEHHOU (opme
(ct. 614 TK) [3].

CTouT OTMETHTh, YTO B 3aBHCUMOCTH OT YCIOBHH
CaMoro JI0rOBOpPa, BCE PAacXOAbl IOMHUMO OILTATHI (haKTH-
YECKOTO BPEMEHH apeH/BI MOTYT JIOKUTHCS HE TOJIBKO Ha
apeHzaTopa, HO M Ha apeHIoJaTeNs, B TOM 4YHcIe U pac-
XOJIbl Ha OIUIaTy WTpadoB 3a HAPYIICHUE TPABHI TOPOXK-
HOro NBWXeHUs (manee mo tekcry I1/1J]) u npasun map-
KOBKH, 0oJiee TOTO, Yalle BCero Tak OHO M ObIBaeT. Tak,
€CJIM apeHIaTop MOMaJeT B JOPOKHO-TPAHCIOPTHOE MPO-
UCILIECTBHE, TO MOMUMO CTOMMOCTH PEMOHTAa MAIIUHBI,
apeHJ0AaTeNb TaKKe MOXKET B3BICKaTh C HETO0 CyMMY
YIIYIIEHHON BBITOABI 32 TOT IEPHOI, YTO MallnHa ObLIa B
HepaOo4deM CcOCTOSHMH. Bce KapIIepuHToBBIE MAaIIWHBI
BCerJa 3acTpaxOBaHbI, TaKUM 00Opa3oMm, eciaum ymepd oT
JTII Hmke CyMMBI CTPaxOBKH, apeHIaTop OcBOOOXKIaeTcs
OT BO3MeIIeHHs ymiepOa, 9To, OIHAKO HE OCBOOOXKIAET
apeHaaropa oT BO3MeEIIeHHs YOBITKOB 1 yiuep0a B ciayda-
AX, KOrjJla OH rpy00 HapyliaeT NpaBWiia IOJb30BaHUS,
IIPOIMCaHHBIE B IOTOBOpe. B Bompocax OTBETCTBEHHOCTH
3a Bpell, IPUYMHEHHBIM apeHI0BaHHON MAIMHOW TPETh-
UM JMIaM, HeceT apeHpatop. OT ycloBHH J0roBOpa
apeHIbI OyIeT 3aBUCETh TaKXKe U TO, MOXKET JIM apeHIaTop
ClaBaTh MallMHY B CyOapeHAy W 3aKIIoYaTh C HHBIMHU
JWLaMH JIOTOBOPHI TIEPEBO3KH M MHBIE JOTOBOPHI (CTaThs
618 TK) [3]. YcnoBus moroBopa MOTYT Takke MHpemy-
CMaTpuBaTh U TO, YTO apEHAATOP HE MMEET IpaBa JOIyC-
KaTh K YNPaBICHUIO AapeHJOBAaHHBIM TPAHCIIOPTHBIM
CPEACTBOM TPETHHX JIMII, 332 COOJIIOAEHUEM JTaHHOTO IIpa-
BUJIa BEETCS OTIENbHBIN KOHTPOJb (B CaJOHE MAIIWHBI
€CTh Kamepa), a ero HecoOI0IeHHE MOXKET OBITh OCHOBA-
HHEM JJIsI PAacTOP)KEHHUs JO0roBopa apeHAsl TC. Taxkum
00pa3oM, B HEKOTOPBIX CIydasX apeHAaTop OCBOOOXK-
JlaeTca apeHAoAaTeNeM OT JOMOJHUTEIBHBIX PacXoJIoB,
BBITEKAIOIIMX 3 MOJB30BAaHUS TC, OJJHAKO OHH MOTYT B3BI-
CKaHBI C HETO apeH/0/1aTelIeM B IOPSIIKE PErPECCHOTO MCKa.

VYcnoBusiMA  JUIS  PAacTOPXKEHHsI JOTOBOPA  apeHIbl
TPaHCIIOPTHOTO CPEJICTBA MOTYT SIBJIATHCS TAKME OCHOBA-
HUs, Kak HapywmeHue apengatopom [1J1J1, HapyeHue um
OTIPEJIETICHHOTO CKOPOCTHOTO pPEXHMa B 4epTe ropoja
(OH mponHMcaH B 10TOBOPE OTACIBHBIM ITYHKTOM), @ TaK)Ke
HaXOXJCHUS apeHJaTopa 3a pyJieM apeHIOBaHHOTO TC B
COCTOSIHUM aJIKOTOJIBHOTO OIBSHEHUS, NPEAOCTaBICHHE
apeHIAaTOPOM YIPABJICHUS TC TpeThbHM JuiaM. Ha ocHo-
BaHUH BCETO M3JI0)KEHHOTO BBIIIE MBI BHJUM, YTO IPABO-
BOE TOJIOKEHHE M OTBETCTBEHHOCTh CTOPOH BO MHOI'OM
3aBUCAT UMEHHO OT TOTO, KakWe mpaBa M OOsS3aHHOCTH
CTOPOH TPOIHCaHbl B JOTOBOPE, M 3TO JENaeT JIOrOBOp
apeH/bl JOCTATOYHO T'MOKMM IIpaBOOTHOLIEHHEM. boiee
TOTO, B CBSI3U C TEM, YTO OJITHOM TakoW MallMHOM MOTYT B
pa3HbIe IPOMEKYTKH BPEMEHH IT0JIb30BATHCS MHOKECTBO
apeH/IaTopoOB, 3TO CO3AaeT AJSI AAHHOTO TPAHCHOPTHOTO
cpencTtBa BecbMa crienM(UYECKUH TIPaBOBOM CTaTyc.
ApeHOomaTenn W3 TaKWX KapIIEpUHTOBBIX (UPM Kak
Anytime, Westgroup, Hello u MHOTHX IpYTHX CTaparoTCs
NPUBJEYs KJIMEHTOB 3a CYET BBITOAHBIX Ha TIEPBBIN
B3IUISAJ1 IOTOBOPHBIX yClIOBUM apeHibl. Kak uror, cienyer
OTMETHTb, YTO HECMOTPS Ha TO, YTO BCE PHCKH JOTOBOPY
KaplllEepUHTa JIOKATCsl Ha apeHjaTropa, I0JIb30BaHHe
KapUIepUHTOBBIMHA aBTOMOOMIISIMU UMEET JUISl HErO0 Maccy
HKOHOMMYECKHX M MHBIX MPEHMYLIECTB, PACKPHIBAIOIINXCS
npyu coOJIIOZICHUH UM BCEX YCIIOBHI 0rOBOpA.
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CIIOCOBH 3AXMCTY IPABA ®I3UYHOI
OCOBH HA BE3NEYHE JJIA XKUTTA
TA 3I0POB’Sl TJOBKLJLJISI B YKPATHI

TA PECITYBJIINI BIJIOPYCb

Opnoscvka A.b.
(Hauionanonuii ynisepcumem
» Ocmpo3bka akademin”, Ykpaina)

P03BUTOK CyCHiIbHUX BIHOCHH Ha CY4acHOMY
eTami, 3HaYHa AaKTHUBI3allis TMOJITHYHUX, COIAJIbHHUX,
CKOHOMIYHUX 3MIiH Ma€ CYTTEBHI BIUIMB Ha peasi3allito
npaB (Gi3MIHUX 0Ci0. AHami3 Miclid 1 posi mpaBa (i3HIHOT
ocoOn Ha Oe3IedHe >KUTTS 1 3I0pOB’sl AOBKIUIA Bimirpae
BAXJIMBE 3HAUYCHHS, OCOOJHMBO BPaxXOBYIOUH IIPOIIEC
iHgycTpiamizamii Ta rioOamizamii, SKUH Ha HTaHUI
MOMEHT TIPHU3BOJHUTH IO CYTTEBUX HETATUBHHUX 3MIiH Yy
HaBKOJHUIIHBOMY cepeJoBumli. IlopiBHSUIbHUI aHami3
3aKOHOZABCTBa y cepi criocoliB 3axucTy mpasa (i3u4HOT
oco0n Ha Oe3medHe AT JKUTTSA Ta 3/0pPOB’Sl JOBKULIA B
VYkpaini Ta Pecriyomnini binopyck Moxke BiirpaTu BakJiuBe
3HAYECHHSI 3a711st BIIOCKOHAJICHHS YKpaiHCHKOTO
HAIIOHAILHOTO 3aKOHOIaBCTBa y NaHii chepi.

Mertoro 1miel gomoBimi € BH3HAYEHHS CHUIBHAX
Ta BIAMIHHUX PHUC CIOCOOIB 3aXWCTy mpaBa (i3HmdHOI
0ocoOu Ha Oe3mevHe I KUTTS Ta 3I0POB’S JOBKULIA y
HAI[IOHAJIFHUX 3aKOHOJABCTBax YKpaiHu Ta PecrmyOmiku
Binopycs.

Koncturymis Ykpaiau [1] y crarmi 50, a Takox
Konctutynis Pecny6miku Bimopycs [2] y crarti 46
JIAIOTh CXO0XKI BU3HA4YeHHs mnpaBa (izuuHoi ocobu Ha
Oe3neuHe IS KUTTSL Ta 3A0POB’S TOBKIJUIS Ta CrOCO0IB
HOro 3aXUCTY: KOKEH Ma€ MpaBo Ha OE3MeUHe IS KUTTS
1 370pOB’S MOBKULIA Ta HAa BiANIKOAYBaHHSA 3aBJaHOI
NOpYUICHHsSIM 1pOro mpaea. OpHak Biapa3dy BapTo
3a3HAYMTH, M0 Ha BigMmiHy Big KoHctutymii VkpaiHu,
Jie JaHe MpaBo 3aKpiljieHe B OJ(HI HOpMI sika nependoavae
TaKOX, IO KOXXHOMY TapaHTYeETbCS IIPaBO BUIBHOTO
JOCTyIly 10 iH(opManii mpo cTaH JOBKIMUIA, PO SKICTH
Xap4oBHX MPOAYKTIB 1 IpeaMeTiB MOoOyTy, a TaKox
npaBo Ha ii momupeHHs. Taka iHdopmaiis HIKUM He

Moxe OyTu 3acekpeueHa, Koucrurymis PecmyOmiku
Binopyces Mae aexisibka HOpM, sIKi 3aXHINAOTh y Tik 9u
IHITIA Mipi mMpaBo Ha Oe3medHe I KUTTSA 1 370pOB’S
TMOBKIUISA, 30KkpeMa y cTaTTi 34 mependavyeHo MpaBo Ha
OTpHMaHHs, 30epiraHHs, PO3MOBCIOKEHHS iH()OopMaIii,
30KpeMa i CTOCOBHO CTaHY HaBKOJHIITHHOTO CEPEJOBHIIA,
crarts 45 nepenbauae, mo mpaBo rpomanasH bimopyci
Ha OXOPOHY 370pPOB’s 3[IHCHIOETHCS 30KpeMa 1 3aX0JaMH
10 03/I0POBJICHHIO HAaBKOJIUIIHBOTO JTOBKIJIIS.

OnHaK He 3BayKAr04M Ha CXOXKICTh (OPMYITIOBaHHS
npaBa (iznuHOi 0coOM Ha Oe3MeuHe ISl KUTTS Ta 310pOB’s
noBKiLIE B OcHOBHOMY 3akoHi Ykpainu Ta PecmyOmiri
Binopych miameTpaabHO TPOTIISKHA CHTYAIST BiIOYBA€THCS
y [uBimeHUX Koaekcax. Tak, 3okpema y Jlpyriii kHH3I
[uBinsHOTO KOACKCY YKpainu [3] mix HazBoro «Ocobu-
CTi HeMaifHOBI mpaBa (i3WIHOI 0COOM» OKpPECICHO
OCHOBHI HEeMalHOBI mpaBa (Pi3MIHOI 0COOM 1O SKHX,
30KpeMa, BiIHECCHO MPaBO Ha KHUTTS, IPaBO Ha OXOPOHY
3I0pOB’s, MPaBO Ha Oe3MeuyHe aJs JKUTTA 1 370pOB’s
nokiutst. lluBinbHuit komekc PecmyOmiku bimopyci
B3araji He nependayae y cBOIX HOpMax 3axHCT JaHUX
HEMaWHOBUX IIpaB.

BapTo Bim3HAYKTH, 1110 OUTBIIICTS HAYKOBIIB MOTOMKYIOTHCS
i3 maHoto KoHCTpykIier. JlaeBcbka O.B. 3a3Haugae, mo
3Ba)KaIOUM HAa CYTTEBY crienn(iky MOCHiIKEHOTO IMpaBa
HE MATPHMAHO BHCIOBJICHY B JOKTPHHI i7€I0 IIpo
HEOOXiAHICTh 3akpimieHHs y LuBiTbHOMY KOJEKCI
Pecry6niku Bimopyces mpaBa rpoMajisH Ha CIPHUATIHBE
HABKOJIUIITHE CEPEIOBHIIE B SKOCTI OCOOMCTOTO HEMatHOBOTO
npaBa B riaBi 8 ILluBinbHOro konekcy PecmyOuniku
Binopyck «HemarepianpHi 6sara Ta iX 3aXHCT», OCKIIBKH
TaKkuWi NiAXig HEe y MOBHIM Mipi BimoOpakae CyTHICTB
JOCHiKeHOTo TIpasa. [4, ¢. 61]

Boanouac sk B Ykpaini, Tak i Pecnyounini binopychk
IIIOTh CIeIiadbHi 3aKOHH, SAKi PErymoiTh CIOCOOH
3aXHCTy TpaBa Ha Oe3IeyHe [T JKUTTS Ta 30POB S JIFOIMHU
HaBKOJIMIITHE cepernoBuiie: 3akoH Ykpaiau «[Ipo oxopoHy
HABKOJMIITHEOTO  TIPUPOJHOTO CEPEHOBHINA» Ta 3aKOH
PecrryOniku  bimopyce  «I[Ipo 0OXOpOHY HaBKOJHIITHBOTO
cepemoBuma». Binrak, y crarri 11 3akoH Ykpainu
«[Ipo 0XOpOHY HABKOJIMIITHEOTO MPUPOJHOTO CEPEIOBHIIAY»
[5] nepenbaveno, mo YkpaiHa rapaHTye CBOIiM rpOMajIsiHaM
peati3aIliro eKOJIOTIYHMX MPaB, HAAHKUX iM 3aKOHOIABCTBOM.
Micuesi pajin, OpraHy JIep>KaBHOI BIAJIM B rajly3i OXOPOHU
HaBKOJIMIIHBOTO TPUPOAHOTO CEPENIOBHINA I BUKOPUCTAHHS
NPUPOAHHUX PEcypciB 3000B's3aHi MMOJaBaTH BCEOiUHY
JOTIOMOTY TPOMaJsHaM Yy 3/IHCHEHHI HPHPOJIO00XOPOHHOT
JUSITBHOCTI, BPaXOBYBaTH IX IMPOTIO3HUILIT OO MOJIIIICHHS
CTaHy HAaBKOJHUIIHHOTO MPHPOJHOTO CEpPEIOBHUINA Ta
palioHAaTBPHOTO BHUKOPHCTAHHA TPUPOIHUX PECYPCIB,
3aly9aTH TPOMAJASH A0 Yy4acTi y BHUpIOICHHI MHTaHb
OXOPOHHU HABKOJHUIITHHOT'O MPHUPOJHOTO CEPEelOBHUIIA Ta
BUKOPUCTaHHS MPUPOIHUX pecypciB. IlopymeHni mpasa
IPOMAJISIH y Tally3i OXOPOHH HABKOJMIIHBOTO IPUPOIHOTO
cepeioBUIIAa MarOTh OyTH TOHOBJIEHI, a iX 3aXHUCT
3IIMCHIOETBCST B CYAOBOMY TOPSIKY BiAMOBITHO O
3akoHOmaBcTBa Ykpainu. Crarts 13 3akony PecmyOmiku
Binopycs «IIpo 0XOpOHY HaBKOJMIIHBOTO CEPETOBHIIA»
[6] nepenbauae 3abe3neueHHs 3aXUCTy MPABa Ha CIPHUATIIUBE
HaBKOJIMIIIHE CEPEJIOBHIIE, 1[0 MA€ I/l CBOEIO OCHOBOIO
BIIITKOAYBAHHAM B YCTAHOBJICHOMY MOPSIKY IIKOJH,
3aBAAHOI JKHTTIO, 3I0POB’I0, MaiHYy TpOMaJsH B
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pe3yabTaTi MKiJTUBOT Mii Ha HABKOJHUIITHE CEPEOBUIIIE,
HA/IaHHSAM TIOBHO{, JIOCTOBIpPHOI Ta CBO€YAcHOI iH(popMarrii
PO CTaH HABKOJHUIIHBOTO CEPEIOBHINA, OCKap>KEHHS
pimens Ta mid (0e3misIBbHOCTI) Jep)KaBHUX OPraHiB,
opraHizamiii, iX IocagoBHUX O0Ci0, CYIOBHUH 3aXWHCT,
CcaMO3axXHUCT Ta OTPUMaHHs KBaJi()iKOBAHOI IOPHIUIHOT
JIOIIOMOTH, KOHTPOJIIO B 00JIACTI OXOPOHU HAaBKOJIHIIHHOTO
CepeI0OBHIIIA, TiSUTbHICTIO TPOMAaJCHKUX OpTaHi3ariii.

Ha BigmiHy Bix OLIOpYCHKOTO 3aKOHOIABCTBA, 1€ Yy
OKpeMOMY 3aKoHi nependadeHi yci 3acobu 3axucry npa-
Ba (hi3myHOi 0cOOM Ha OE3MEYHE JUI KHUTTA Ta 370POB’S
JIOBKUIIISL B YKpailHCHKOMY 3aKOHOJABCTBI MEXaHI3MHU
3aXHCTy HE CKOHIIEHTPOBAaHI B OJHIN HOpMi. Tak, okpiMm
3akoHy VYkpainu «IIpo o0OXOpoHY HaBKOJHMIIHBOTO
MIPUPOTHOTO cepenoBHuIay y ctarti 293 IluBimbHOTO
KoJIeKkcy YKkpainu mepeadadeHo, mo ¢izudna ocobda Mae
MpaBo Ha Oe3medHe IS JKUTTS 1 3IOPOB'S MOBKIJIIA,
MpaBoO Ha JOCTOBiIpHY iHQOpPMAIIiIO MPO CTaH MOBKiJII,
PO SIKICTh XapyOBHX IPOJNYKTIB 1 MpeaMeTiB moOyTy,
a TaKkoXX MpaBo Ha ii 30MpaHHs Ta MOIIUPEHHS, TisUIbHICTh
(Gi3UYHOT Ta FOPUIUIHOI 0COOH, IO MPU3BOAUTH 10 HU-
IICHHS, TICYBaHHs, 3a0pYyIHCHHS JOBKULIL, € HE3aKOHHOIO.
KoskeH Mae mpaBo BUMAaraTH MPUIMMHEHHS TAKOi JisUTBHOCTI.
JisutbHICTh (Di3MYHOT Ta OPUAMIHOI 0COOH, sSKa 3aBaa€
IIKOJH JOBKIIITIO, MOXe OyTH NpHUNIHCHA 33 PIillICHHAM
cyny.

B ykpalHCPKOMY HalliOHAJTHPHOMY 3aKOHOJABCTBI
YiTKO BH3HAYCHE MpaBo (i3sUYHOI 0coOM Ha Oe3medHe
IUTS SKATTS Ta 3I0POB’SI MOBKULIS SK HeMmaTepialbHE 3
MOXITHUMHU BiJl HHOTO 3aco0aMu 3aXUCTy. AHicCiMOBa
I'.B. BBakae, 1110 Iie MPaBO KOXHOTO MEIIKATH y Oe3neuHoMy
HABKOJIMIIIHBOMY MPHPOJIHOMY CEpEIOBHINI, a y pasi
MOPYLICHHS IIbOr0 IpaBa — JOMaraTtucsi 3aXUcCTy B
YCTAaHOBJIEHOMY 3aKOHOM MOPAIKY. [7; ¢.16]

OcHOBHI ~ PO30ODKHICTE MK  yKpalHCbKUM  Ta
O1TOpYyCHKUM PO3YMIHHSAMHU TpaBa (i3udHOI 0cOO0W Ha
Oe3mevHe IS J)KUTTS Ta 3I0POB’S JOBKIJUIS IOJSATAIOThH
y Iepury 4depry, y Horo 3araJpbHOMY po3yMmiHHI. SIKIIo
pO3TIIANATH YKpaiHChKE 3aKOHOJABCTBO Ta HAYKOBII
3a3HAYAIOTh, IO JaHE MPaBO € YACTHHOK HEMaWHOBOTO
mpaBa JIOJUHHU, MI0 3HAXOIUTHh CBOE BiOOpaXeHHS y
[{uBimbHOMY KOJCKCI YKpaiHH, Ha BIAMIHY Bif
HaykoBLiB 3 PecnyOniku Binopyck, ski He BU3HAIOTH
BKJIMBUM BU3HA4YEHHs IpaBa (izuyHOi 0coOM Ha Oe3reuHe
JUISL KUTTS Ta 3J0pOB’S JOBKULIS SK HEMailHOBOTO.
30kpemMa MU BBa)Ka€MO, 110 YKpaiHCbKE HalllOHaJbHE
3aKOHOIABCTBO OULTBII SIKICHO C()OPMYITFOBAIIO BH3HAUCHHS
npaBa (izngHOT 0coOM Ha Oe3IedHe IS KUTTS Ta 3I0POB’S
MOBKUIIS TaKOTO, IO € HEMailHOBHM, OCKIIBKH MU
moxpinsieMo nymky CyxanoBa €.0. gxuil 3a3Hadae, IO
0COOJMBICTIO OCOOMCTHX HEMAaWHOBHX TIpaB € Te, MO B IX
CTPYKTYpi BIICYTHS OIHA 3 TIPaBOMOYHOCTEH, XapaKTepHa
JUIS pelTd aOCOJIOTHUX MpaB: ympaBoMoueHa ocoda
3M1HCHIOE TIPUHANIEXKHI i 0COOMCTI HEMAWHOBI TIpaBa 3a
pamMKamMH TIpaBa, TOX XapaKTepHHUMHU € JIIe JIBi
TPABOMOYHOCTI: MOXKJIMBICTh BHMAraTé Bill HEBU3HAYEHOTO
Koma 3000B’A3aHHMX OCi0 yTpUMaHHA BiJl MOPYIICHHS
i mpaBa Ta MOXIHMBICT 3aCTOCYBAaTH Y BHIIAIKY
nopyuieHHs ii IpaBa BCTaHOBJIEHI 3aKOHOM 3acoOu
3axucTy. [8; c.887,888]

Takoxx € po301KHOCTI CTOCOBHO HaJaHHs NEpPEiKy
cnoco0iB 3axucTy npaBa (isuuHoi ocobu Ha Oe3nedHe
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JUISL JKUTTS Ta 340pOB’si A0BKULIL. Ha Hamy mymky y
JIAaHOMY BWIAAKy O1OpyChKEe 3aKOHOMABCTBO OiJIBII
BIAJI0O 3YMLJIO OKPECITUTH CIOCOOHM 3aXHUCTy HaHOTO
npaBa, rmependadyuBIIN iX y OJHIH HOpMI, Ha BIIMiHO Bif
YKpalHChKOTO 3aKOHOJABCTBA, 1€ MEXaHI3MH 3aXHCTY
npaBa ¢Gi3nIHOT 0COOHM Ha Oe3MeTHe IS KUTTS Ta 3/I0POB s
JIOBKULISL PO3KOHIICHTPOBAHI MO JEKUILKOM HOPMATHBHO-
NIPaBOBUM aKTaM, L0 Yy CBOIO YEpTy YCKIAJHIOE iXHE
PO3yMiHHS Ta aHaIi3 3 OOKY IepecivHOro rpoMajissHUHA.

[TincymoByrouM cka3aHe BapTO 3a3HAYMTH, IO 3aCO0U
3aXUCTy HpaBa (i3UIHOT 0cOOU HA OE3TECUHE NI KUTTSI
Ta 3710pOB’s JOBKULIA 3TIHO HALIOHATBHOTO 3aKOHOJIaBCTBA
Vkpainn Ta PecyOuiku Binopyck Mae sik CX0Xi O3HaKH,
TaK 1 BIAMIHHOCTI, SIKi MPOSBISIOTHCS TEpeIn 3a BCE y
MiAXO/I 3aKOHOJABISI IO BU3HAYCHHS MOHATTS JAHOTO
mpaBa, MOro MICIli Yy 3aKOHOJABUii CUCTEMI KOOPIUHAT
HacamIepe 3 HayKOBOI TOYKH 30py Ta JESKUX IHIIHX
BIIMIHHOCTSIX IIIO0 MMOTPEOYIOTH OKPEMOTO TOCIIiIKSHHS.
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MOPAJBHO-9TUYECKHUE NMPOBJEMBbI
NPUMEHEHUS BUOMETPUUECKUX
TEXHOJIOTUM AYTEHTUO®UKALINA

JIMUHOCTHU HA IIPUMEPE
TAMOKEHHOM CJYKBbI

Ilankoe H.H. (BUII, Mozuies)

B Hacrosmee BpeMsi TaMOXEHHas CIIyk0a IpeacTaB-
nseT co00i MeXaHW3M, HaXOMSIIUIACS B TPOIIecce Hempe-
PBIBHOTO Pa3BUTHS, OKA3BIBAIOMIMK Ba)KHOE BIMSHHE Ha
pa3BUTHE SKOHOMHKH WM BHEITHEIKOHOMHUYECKHX CBS3EH
rocyJaapcTBa. YBeNlWdeHHe 0o0beMa MHPOBOI TOPTOBIIH,
pa3BUTHE MUPOXO3IUCTBEHHBIX CBA3€M M OTHOIIEHHM Ha
MPHUHIUIAX OOIIero TOProBOTO IPOCTPAHCTBA 00ycCaB-
JUBAEeT HEOOXOAMMOCTh MOCTOSHHOTO YIYYIIEHHS TaMO-
KEHHBIMH OpTaHaMy KadecTBa CBOEH paboThl At obec-
neyeHnsi OJNaromnpusTHBIX YCJIOBHH B cdepe BHeNIHeH
TOPTOBJIH U Pa3BUTHS TAMOXXCHHOU CITY>KOBI.

OO0o001IeHNe TIPaKTUKH TaMOXKEHHBIX CIyX0 Mupa B
OTHOUIEHNH (POPMUPOBAHMS MOJIENICH pa3BUTHsI, pa3paboTKa
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pEKOMEHIAIMi W JUArHOCTHYECKHX IPOrpaMM  JUis
COZICHCTBUSI TAMOXKEHHBIM CIIy0aM B JOCTM)KCHHH MH-
POBBIX CTaHmapToB, d(dekTuBHOCTH M 06e30MacHOCTH
MEXIAyHapOAHON TOProBIIM BXOAUT B KOMIIETEHIUIO Bee-
MHUpPHOW TaMOXeHHO# opranuzaimu (nanee — BTamO) u
NOAYMHEHHOro e KommuTera mo MHCTHUTYyIHOHAIBHOMY
Pa3BUTHIO.

Kaxnpiit ron Cexperapuar BTamO BreiOupaer temy
aKTYaJIbHYIO JUISI MEXIYHapOJAHOI'O TaMOXKEHHOT'O CO00-
mectBa. B 2017 roxy ObUI MpOBO3IVIAILEH ACBU3: «AHAIN3
JaHHBIX — 3anor 3(@QeKTUBHOr0 TpaHCTPAaHUYHOTO
ynpaBneHusi». B 2018 rogy BTamO mnpoBo3riacuna
nesns: «HanexHast OGu3HEC — cpena A1 SKOHOMHIECKOTO
passutEs» [1]. B 2019 romy neBm3 3Bywanm: «YMHBIC
TPaHUIIBI 1711 OECTIPEISITCTBEHHON TOPTOBIIH, ITyTEIICCTBHI
W TPaHCIOPTHBIX TepeBo3ok». B 2020 romy OpuT 00BSBICH
neBu3: «TaMOXXHs CONEHCTBYET YCTOMUMBOMY pPa3BUTHUIO
JUIsL IPOLBETaHUs JIOAEH W IIaHeTbl». [ naBHOU uueei
LIEJIEBBIX MpPOTrpaMM CTAHOBUTCS HMPOJABHXKEHHE aHAIM3a
JaHHBIX, OOph0a C TpPaHCIPAaHWYHOW MPECTYMHOCTHIO,
B3aUMOJICHCTBHE C 3aMHTEPECOBAHHBIMH CTOPOHAMH,
cOOp ¥ aHa/IU3 NAHHBIX, MEPEX0J Ha DIEKTPOHHBIE TaMO-
JKCHHBIC yCayrd, 3G (eKTuBHOE yrpaBlicHHE TPaH3aKI[Us-
MH 3JIEKTPOHHOH TOPTOBIIM, CTaHAApTH3alus oOMeHa
uHpOpMaLMK,  yKpENJeHHE  TaMO)KEHHO-HAJIOTOBOTO
COTpyAHUYECTBa, Oopbba ¢ Qampcuduranmeii PpuHAHCO-
BEIX JOKYMEHTOB, Oopb0a ¢ koppymuueidt u np. B stoit
CBSI3M BO3pACTae€T pOJb OMOMETPHUUYECKHX TEXHOJIOTHH
UIeHTU(HUKAIUE U BOIIPOCOB MOPAIBHO-3THIECKUX HOPM
UX NIPUMEHEHUSL.

AKXTyaJIbHOCTh paboThI 00yCIIOBIIEHA TeM (AKTOM, YTO
Ha CEeroJHALIHWI JIeHb OWOMETPUYECKHE TEXHOJIOTHU
UIeHTU(HUKALUK SBISIFOTCS TIEPCIICKTHBHBIM M aKTyallb-
HBIM MEXaHU3MOM paboTel B cdepe Oe3omacHOCTH U
uHbopMaLuH.

BromMeTprueckne TEXHONOTHH HICHTU(QHUKALNHA OKa-
3BIBAIOT BIIMSHKE HA POCT TAKMX YKOHOMHYECKHX ITOKa3a-
Telnel, Kak 4nuciio 0OPMIIEHHBIX ITACCaXXUPOB, IPOCIIEI0-
BaBIIMX Yepe3 TAMOXXCHHYIO TPAHHMILY; KOJIHYIECTBO
NpOBEpOK ydacTHUKOB BDJI, xommdaecTBO odopMIIEHHBIX
TaMO>KEHHBIX JOKYMEHTOB M Jp. BmecTe ¢ Tem, MHOTrHe
aCTIeKThI MPUMEHEHHsI TaKUX TEXHOJIOTHI eIlle He ypery-
JUPOBAaHBl HA 3aKOHOJATEIFHOM YpPOBHE, BCIEJICTBHE
Yero BO3HUKAET PsIJI MOPATIBHO-3THUECKUX MPOOIIeM.

TamoxxenHast ciyx6a Pecmy6nuku Benmapyck pa3Bu-
BaeTcs IO/ BIMSHHEM Pa3IWYHBIX M3MEHEHHH BO BHEII-
HEIKOHOMHYECKON IEATEebHOCTH, CETOAHS OHAa JOJDKHA
HE TOJBKO 3aIlMINATh HALMOHAIBHYIO SKOHOMHKY, HO U
00IIECTBO, M KAXKIOTO OTICIBHOTO uejoBeka [2]. Pemre-
HHE  MOPAJIBHO-3THYECKHX  HpoOJIeM  NPUMEHEHHUS
OMOMETPHUYECKUX TEXHOJIOTHH MO3BOJIUT CO/EHCTBOBATH
YCTOWYMBOMY Pa3BUTHUIO IJIsl IPOLBETAHUS JIFO/IEH U TIIa-
HETHI, B COOTBeTCTBUU ¢ AeBu3oM BTamO.

Takum 00pa3oMm, BakKHO HCCIIEIOBAaTh COBPEMEHHYIO
MPaKTUKy MPUMEHEHUS OMOMETPHYECKHUX TEXHOJIOTHH
ayTeHTH()UKAIUN JTMYHOCTH, ONPEAETHTh AaKTyaJbHBIE
poOJIEMBI U BBISIBUTH ONTHMAJIBHBIE aJlTOPUTMBI HCTIONb-
30BaHUSI OMOMETPHYECKHX TEXHOJOTHH C  Y4eTOM
MOpPAJIBHO-3TUYECKHUX HOPM.

Ha ceronsimumii 1eHp CTUMYAHPOBAHUE KOMMEPUYECKOM
MHTETrpalliy U YKpeIUIeHHEe BHENIHEIKOHOMHYECKHX CBs3eH
SIBIIIETCSL KJIIOYeBOM MHUpPOBOIl TeHaeHuued. Kommanuu,

TOCYAApCTBEHHBIE OPTaHbl M CTPYKTYPBI, MEXIYHAapOI-
HBIE OpPTraHW3aLUM MPETEPIEBAIOT MHOXECTBO MOAU(U-
Kalui W W3MEHEHUH, OTBEYAIOIIUX JOMHUHUPYIOIINM
TparchopMauaM BceX chep U CTOPOH KYIBTYPHI B TJIO-
OampHOM MacmTabe, HEOOXOIMMBIX Ha COBPEMEHHOM
JTamne I uX pa3BuTHA. [Ipu Takux 00CTOATENBCTBAX IS
TaMO>XEHHOW CITy’KOBbl OCOOEHHO aKTyaJbHBIM OCTaeTCs
Borpoc obecrieuerust 3¢hHeKTHBHOCTH paboThl HH(OpMa-
LIMOHHBIX CHCTEM M OXpaHbl CEKPETHOH, B TOM YHCIIE
npuBatHOW MH(opMmanuu. OnHON U3 Hambojee mepeno-
BBIX M JEHCTBEHHBIX CHCTEM 3aIUUTHI MPUHITO CUHUTATh
OMOMETPHUYECKHE TEXHOJIOTUH ayTeHTH(HUKAIWK JTMIHOCTH.
Takue ycTpoiicTBa NPOCTHI B IPUMEHEHUU U FapaHTUPYIOT
BBICOKHH ypPOBEHb HAACKHOCTH. Vcmonp3oBaHue Owo-
METPHYECKUX TEXHOJOTHH ayTeHTU(UKANH ITHIHOCTH
CTPOHUTCS HA HAIWYNN YHUKAJIBHBIX IPH3HAKOB HACHTH-
(UKanuy B YEIOBEYECKOM Telie. MHOTHE METOABI IMEIOT
3aIIUTY OT UCIIOIB30BAaHMUA MEPTBOTO OPTaHa MM KOTIHH.

BruomMerpuyeckne mapamMeTpbl CTaHOBSTCS HEMOBTO-
pUMBIM 3((GEKTUBHBIM CIIOCOOOM CBSI3M KOHKPETHOTO
YeJIOBEKa C IOJUTUYECKOM, SKOHOMHUYECKOM, COILMallb-
HOW, (prHAHCOBO# 1 npoucii nadopmarmeii [3].

BLII[CJ'IH}OT CTaTUCTUYCCKUEC U NJTUHAMHWYCCKHUE METO/bI
Ouomerpryeckoii ayreHTHHKanun. CTaTHCTUYECKHE METO-
JIbI OCHOBBIBAIOTCS Ha (DM3HOJIOTHYECKUX XapaKTEPHCTH-
Kax 4eJOBEeKa, TAKUX KaK OTIEYATKH MalbIIeB, pajyKHas
000JI0uKa M ceTdaTKa TIJia3, TEOMETpHs PYKH WU JIHIa,
TepMorpaMma Jnuia. Takne XapaKTepPUCTHKU TPHCYTCT-
BYIOT Yy 4eNIOBEKa OT POXKICHMS 10 CMEPTH M HE MOTYT
OBbITh TIOTEPSIHBI, YKPaJCHBI U CKOMHMPOBaHbI. J{MHaMu4e-
CKHE METOJbI 0a3UPYIOTCS Ha TIOBEJICHYECKUX XapaKTepH-
CTHUKAX, IOJACO3HATCIIbHBIX ABHKCHUAX. OHH BKIIOYAIOT B
celsl ayTeHTU(HKALHUIO MO TOJIOCY, PYKOIUCHOMY IOYEPKY
U TOMY HoZ00HOE.

CucteMbl ayTeHTU(UKAIMSI Ha OCHOBE (OPMBI, Tep-
MOTpaMMbI M TEOMETPHH JIMLA HE TOJYYHIN LIIHPOKOTO
pacmpocTpaHeHHs] B IPUMEHEHHN: 000pY/I0OBaHUE SBIISIETCS
JIOBOJIGHO JIOPOTHM, @ KaueCTBO PAcClO3HABAHHME OCTaBIISCT
XKenarth Jiydirero. Takue cucTeMbl IPHHUMAIOT BO BHHUMA-
HHE YHUKaJbHOCTh TEPMOTPAMMBI KaXKJOrO 4eIOBeKa,
0COOCHHOCTH PacIONIONKEHUs] KPOBEHOCHBIX COCY/IOB,
IBET, KOHTPACTHOCTDH U YE€PThHI JIUIIA.

Hane:xHOCTh yCTpONCTB pacrio3HaBaHUsl 110 TOJIOCY 10
CHX TIOp OCTaeTcs akTyajdbHOH mpobnemoil. KauecTBo
ayTeHTU(UKAUU MOXKET KoNIebaTbcs TOJ| BIMSHHEM
mrymMmoBoro sddexra. Kpome Toro, y Kaxmoro 4eiaoBeka
TOJIOC MOXKET MEHSThCS B 3aBHCHMOCTH OT HAaCTPOCHHS,
COCTOSIHUS 3/10POBBSI, BO3PACTa M MHBIX NTapaMeTPOB.

AyTteHTHdUKaIMA MO pagyXKHOH 00OJIOUKEe Tiasza
€ro CeTYaTKe MMEET BBICOKYIO CTEIICHb JOCTOBEPHOCTH U
IIMPOKO pachpocTpaHeHa B CBEPXCEKPETHBIX CHCTEMaXx.
Tem He MeHee, ammaparypa HMeEET BBICOKYIO IEHY U
HEOCTaTOYHO KOM(OpPTHAa B MPUMEHEHHH: IPU aHAIIN3E
CETYAaTKN HAAO0 COXPaHATH HEIOJABMXHOCTH 3paydyka H
HEOTPBIBHO CMOTPETh B OTBEPCTHE HA CBET.

PucyHOK MammsIpHOTO y30pa Maniblia ONpeIeICHHO
ABJIACTCA JIMACPOM IO HAACKHOCTU — BO BCEM MHUPE BBI
HE HaiijieTe NBYX JIIOJIeM ¢ OJJMHAKOBBIM puUCyHKOM. Ermre
OJTHAM IUTIOCOM MOJXHO CUHMTaTh OTHOCHTENBHYIO IIEHO-
BYIO JIOCTYITHOCTb.

AHanu3 KUCTH PYKH IIHUPOKO PAclpOCTPaHEH B MHUpE
U UMEeT Malblii pa3Mep MaTeMaTH4ecKOI'0 «OIHCAHUS»
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kuctu — npuMmepHo 10 GaiiT. Bmecte ¢ TeM, 3T0 sBIsSETCS
MOATBEPKACHAEM HEHAJISKHOCTH METOJa, HOCKOIBKY
9Toi MH(OpMALUK €1Ba I XBATHT AN OIHCAHUS BCEX
CYIIECTBYIOINX «BapHAHTOB» CTPOCHHS KHCTH PYKH,
KOTOpasi, K TOMY )K€, MOKET BUIOM3MEHSITHCS B TEUCHHE
Bcell km3HU. Ilpn ayTeHTH(UKAINN 0 TEOMETPUH PYKH
obopynoBanue uccienyer nopsaka 90 pa3IMyHbIX Xapak-
TepucTuk. BenencTBue BEICOKOH 3((EKTUBHOCTH METO/a,
YCTPOWCTBAa aKTHBHO TNPHMEHSIOTCS B MEXTyHapOJIHBIX
a’poroprax, 3aKOHOJATENbHBIX OpPTraHaX, MMMHIPAIIHOH-
HBIX CITy)0aX M JpYrux opraHuzanusx. EXuHCTBEHHBIM
HEJIOCTaTKOM MOJKHO CYHMTaTh OOJBLIYIO TabapUTHOCTH
YCTpPOICTB.

TakuM 00pa3oM, MOXHO CHENATh BBIBOA: HICAIbHASL
cucTeMa JI0JDKHA OBITh MPOCTO B IPUMEHEHNH, OBICTPOT,
HEHABS3YMBOM, YIOOHOH W NpHEMJIEMOH C COUMAIbHON
Toukd 3peHns [4]. OmHaKO HUYEro MIACATBHOTO B CO3.a-
BAacMOM YEJIOBEKOM HET, M KaXJas H3 pa3pabOTaHHBIX
TEXHOJIOTH JIMIIb YaCTUYHO COOTBETCTBYET BCEMY HaOOpy
TpeboBaHuil. Tem He MeHee, Jake HauMeHee YIOOHBIE
YCTPOWCTBA IPHUHOCSAT HEOLECHUMYIO I10JIb3Y.

EI/IOMeTpI/I‘-IeCKI/Ie CUCTEMbI aKTUBHO HMCIHOJIB3YIOTCA B
TaMOkeHHOH cdepe. OCOOSHHO MIMPOKO MX HCIOJI30Ba-
HHE Ipu paboTe ¢ BAIOTOH M MHBIMH MaTepHUAIBHBIMHU
LEHHOCTSMH, U1 KOHTPOJISI TIEPEMENICHNs] Yepe3 TPaHUIly
pacTeHuil M >KHUBOTHBIX, ITPABOOXPAHUTEIBHON JAEATEIb-
HOCTH TaMOXEHHOH CITy>KOBI.

Ceifuac Bce Oosnplliee BHUMAaHHE YACIACTCS PA3BUTHIO
U COBEPIICHCTBOBAHMIO TEXHOJOIHWH, HCIOIB3YIOMNX B
KauecTBe OMOMETPUUYECKOTO MapamMeTpa OTIICYaTKH IajbleB
U PUCYHOK paJy’KHOH 00OJIOUKH Kak Haubolee Mepcrek-
THUBHBIC B CMBICJIC MUHUMU3AIlUN OIlII/I6OK pacno3HaBaHUA
1 XOPOIIO NpOopaboTaHHBIE METOABI.

CyliecTBylollMe Ha CETOJHSALIHUA JIeHb CIOCOOBI
ayTeHTH(UKAIMU HMEIOT HEKOTOphIe HeAoCTaTku. OHH
HE BCEr/a KOMIIAKTHBI M HE MOTYT 00ECHEYHTh CTONPO-
LEHTHYIO 3aIuTy. Bce cucTeMbl TpeOyroT KOHTakTa ¢
TI0JIb30BATENIEM, U IOTOMY HE BCET/A JICHCTBCHHBI.

IMpn Takmx 0OCTOSATENHCTBAX MOSBUIACH HEOOXOAM-
MOCTb B COBEPIICHCTBOBAHHHM HMEIOIINXCSI YCTPOMHCTB.
I'pynna yuenbix u3 Coeaunenssix llltatoB Amepuxu
paspaboTaia HOBBI MPOTOTUII CHUCTEMBI AayTEHTHU(HUKA-
Uy, 6a3upyronmiics Ha paborte cepaia yenosexa. Takas
KOHCTPYKIIMSI OCHAIllEHa CIIEHUAIbHBIM PalapoM, KOTOPBIH
MO3BOJISIET ONpeNeNsaTh (GopMy U JBWKEHHS CepAuna U
OIIPE/IEIISATh M0JIb30BATEN sl HA OCHOBE JIAHHBIX MOKa3aTeleH.

CoBpeMeHHbIH J1eBaiic, B OTJIMYME OT CBOUX NpeAllie-
CTBEHHHKOB, HE TpeOyeT o0meHus ¢ monabs3oBateneM. Kak
u Apyrue OMOMETpHYEcKHe IOKa3aTenH, paboTa cepaua
YHHKaJIbHA JUIS Ka)KI0T0 YeIoBeka. [Ipu 3ToM ncnbltanus
MOKa3aly, 4TO CHCTEeMa CIOCcOOHa WASHTH(HINPOBATH
TI0JIb30BATEIs 3a YETHIPE yAapa cepilad, ¢ TOYHOCTHIO JI0
98%. Takas TOYHOCTh SIBJISICTCS MaKCHMMAJIbHOW M3 TeEX,
4YTO AEMOHCTPHUPOBAIN ayTCHTI/Iq)I/IKaHI/IOHHBIe CHCTEMBI.
Kpome Toro, ycrtpoiictBo abcoioTHO ©Oe30macHo B
ucnoib3oBanuu. Ero curnan cmabee, uem ot Wi-Fi, uto
MO3BOJISIET CBECTH K MUHUMYMY YTPO3Y 310POBbIO.

Celiyac cucremMa TpeACTaBIsSeT COOOM KOMITAKTHOE
YCTPOWCTBO, pa3MepoM C Tele(OH, MOIKIFUYECHHOE K
KoMIbloTepy. Panap mepenaeT maHHbIe O cep/le MoJb30-
BaTelsl HAa KOMIIBIOTEP, KOTOPBIH CBepsieT HX C YxKe
uMeromencss HHpopManueil W OnpenesseT, HaXOIUTCs
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Mepe] HUM 3aKOHHBIH MOJIb30BATE b MK 3JI0yMBIIIICHHHUK.
B ciydae HE3aKOHHOTO IOCTYIIAa KOMIIBIOTEP OJIOKHPYET
noctyn B cucteMy. [lo MHEHHMIO MCClieZioBaTeNe, cucteMa
MOXXeT paboTaTh HEMPEPHIBHO, YTO YCIOXKHSET HElerallb-
HBI TOCTYM K JaHHBIM.

Takum 00pa3oM, B pe3ylbTaTe BBIMICHU3IOKCHHBIX
CBCJICHUH MOXXHO OTMETUTh Ba)XHOCTH HEIPEPBHIBHOTO
pPa3BUTHS M COBCPIICHCTBOBAHUS TAaMOXXCHHBIX OPIaHOB
KaK OpraHoB SKOHOMHUUECKOW Oe3omacHocTH. Takas nes-
TENBHOCTh MO3BOJIUT COKPATUTH BPEMsi, TPYIOCMKOCTh U
3aTPAaTHOCTh OCYINECTBJICHUS TaMOXCHHOTO KOHTPOJISA,
obecrieunTh 0oJjiee MOJHYI0 MHTETPAIMI0 CTPaH B MHUPO-
BYIO 9KOHOMHUKY M 0OJiee COBEPIICHHYIO 3alHUTy HAIHO-
HaJIbHOHM 0€30I1aCHOCTH.

CTOUT BBIICITUTH KITIOYEBbIE KPUTEPHH ISl OHOMET-
pHYECKHX MapaMeTpoB: BCEOOIMHOCTh — TMPH3HAK, IO
KOTOPOMY TPOBOTUTCSl ayTeHTU(UKANHUS, JTOJKESH MpH-
CYTCTBOBATh y BCEX JIIOJICH; YHHKAJIBHOCTh — HE JIOJDKHO
CyIIECTBOBATh JIBYX JIOACH C OJMHAKOBBIM (DU3MYCCKUM
WU MOBCACHYCCKUM HpI/I3HaKOM; IIOCTOAHCTBO — HpI/I3HaK
ayTeHTI/I(bI/IKaHI/II/I JOJDKCH OCTaBaTbCa MHNOCTOAHHBIM BO
BPEMEHHU; M3MEPHUMOCTh — YCTPOWCTBa ayTeHTH(UKAIMN
JOJIKHBI I/I3MepI/ITI), CUUTATh [[aHHbIﬁ HpI/I3HaK JJIs1 Jajib-
HEWIIero BHECEHUs] B 0a3y; MPUEMIIEMOCTh — OOLIECTBO
HE JI0OJDKHO OBITh IIPOTUB cOOpa U M3MEPEHHsT OUOMETPH-
YECKOro mapaMeTpa.
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O NPAKTUKE IPUMEHEHMUS 3AKOHA
«O 3AIIIUTE MPAB IOTPEBUTEJIE»

Hacmyxoea /I.M. (FHII)

B nacrosmiee Bpems B PecnyOnmke benmapych neiict-
ByeT 3akoH «O 3ammre npaB NOTpeOUTENEH» B pelaKIun
3akona ot 13 mrons 2018 r. [1]. B cooTBeTCTBUH ¢ HUM
pacimmpena 3amuTa IpaB noTpeduresneil Bo MHOTHX cepax
nestenpbHocTH. [Ipekne Beero, 10 moTpeOUTeNs TOBOAUTCS
Oosbiie HHGpOPMANHU O peaM3yeMbIX TOBapax, paborax,
ycrmyrax. B gactHOCTH, CyOBEKTHI, peaIn3yIOIie TOBaphI
JUCTaHIIMOHHO Yepe3 peKiiaMy WM WHbIE MH(POPMAIHOH-
HBIE WMCTOYHWKH, OOS3aHBI YKa3bIBaTh IIEHY INPOIYKTa
mpudTOM, pa3sMep KOTOPOrO JOJDKEH OBITh HE MEHee
MIOJIOBHHBI HAaMOOJBIIETO pa3mepa mpudTa, comaepxanie-
rocs B OmMcaHWU. B 3akoHE y4TeHO NpEAIOKEHHE O
JIOBE/IEHNH MH(pOPMaIMN «Ha OelopyccKoM U (W) pyc-
CKOM s13bIKax». OTHBIHE MOTPEOHUTEIb BIIPABE NMPOBOJUTH
pacdeTsl B HUIMYHOHN 1 Oe3HanngHOl (hopme.




B 3akone mpemycmaTpuBaeTcs BO3MOKHOCTH YBEIH-
YeHHS C MUCbMEHHOTO COTJIacHs MoTpeduTens cpoka dec-
IaTHoOTO (TapaHTHWifHOTO) peMoHTa ¢ 14 o 30 nmHei.
Taxkas monpaBka 00ycIOBJICHA CITydasMH HEOOXOIMMOCTH
yCTaHOBNICHHA Ooliee TUTEIBHBIX CPOKOB PEMOHTA,
HalpuMep, B CBSI3M C JI03aKa30M KOMIUICKTYIOIINX,
3alacHBIX 4YacTed, TpeOOBaHMAMH 00 OCYIIECTBICHHU
PEMOHTa Ha NPOW3BOJCTBEHHOM O0OPYIOBaHHU H3TOTOBH-
TS WM €ro YINOJHOMOYEHHBIX JIMI, PacIoj0KEeHHBIX
yJIJICHHO.

B cootBercTBUM cO CT.5 HOBOH pemakuuu 3akoHa
NOTPeOUTENb MMEET MPaBO Ha: IPOCBELICHUE B 00JIaCTH
3aIIUTHl TIpaB MOTpeduTenell; mHpopMaAIMI0O O TOBapax
(pabotax, yciyrax), a Takke 00 WX M3TOTOBUTEINSAX (TIpo-
JIaBIIaX, TMMOCTABINHUKAX, WCIOJIHHUTENAX); CBOOOIHBIN
BEIOOp TOBapoB (paboT, ycCiyr); Haajekaliee KauyecTBO
TOBapoB (pabot, ycimyr), B TOM gHcie 0e30IacHOCTh TO-
BapoB (paboT, yciIyr), HaIISKANIyl0 KOMIDICKTHOCTD,
HaJyIeXallee KOJIMYeCTBO ToBapa (pesysibTata padoTsl);
BO3MEIIICHHE B MOJHOM 00beMe YOBITKOB, Bpesa, MPUYH-
HEHHBIX BCJIEJCTBUE HEIOCTATKOB TOBapa (paboThI, yciy-
T'M), B TOM YHUCJE Ha KOMIEHCALUIO MOPAILHOTO BPEAa;
rOCYAapCTBEHHYIO 3allMTy CBOMX ITIpaB, B TOM YHCJE Ha
oOpamieHre B Cy W APYTHE YHOJTHOMOYCHHBIE TOCyIap-
CTBCHHBIC OpraHbl 3a 3aIUTON HApPYIICHHBIX IMPaB WA
MHTEPECOB, OXPAHICMBIX HACTOSIMINM 3aKOHOM W HWHBIM
3aKOHOJAaTEIILCTBOM.

3aKOHOM YyCTaHOBJICHA OTBETCTBEHHOCTh NPOJABIa
(M3rOTOBUTENS, TOCTABIIUKA, MPEICTABHUTEIS, HCIIOIHU-
TeJsl, PEMOHTHOM OpraHu3alliy) 3a HapylUIeHHEe MpaB Io-
tpebutens (cT.15). TpeboBaHue NpenbsIBISETCS IO MECTY
€ro HaxOXJeHUs (MECTY KUTEIbCTBA), a TAaKXkKe 0 MECTY
HAXOXJCHUS TOProBOr0 00BEKTa (0O0BEKTa OO0CTYyXKHBa-
HHS), TAe ObUIM HapylleHbl mpaBa morpeourtess. [lpu
3TOM YOBITKH IMOJIJICKAT BO3MEIICHHUIO B TIOJTHOM 00BEME
CBEpX HEYCTOWKH, YCTAaHOBJICHHOW 3aKOHOJATEIHECTBOM
WA JIOTOBOPOM.

Bpen, mpuYMHEHHBINH JKW3HHW, 30POBBIO, HACIIEICT-
BEHHOCTH WJIA WMYIIECTBY TIOTPEOHTENS BCIEIACTBHE
KOHCTPYKTHUBHBIX, PEHENTYPHBIX WJIA WHBIX HEIOCTATKOB
ToBapa (paboThl, yCIyTH), a TaKXKe BCICICTBHE HEIOCTO-
BEpHOW WIIM HEIOCTaTOUYHON WH(POpMAalUd O TOBape
(pabote, yciyre), MOAJEKUT BO3MEIICHUIO B IOJHOM
obbeMe wm3roTOBHTENEM (MCIOJHUTENEM, MPOJIABIIOM,
MOCTABIIMKOM, NPEICTaBUTEIEM) HE3aBUCUMO OT €ro
BUHBI M OT TOT0, COCTOSUI MOTPEOUTENh C HUM B JOTOBOP-
HBIX OTHOIIICHUAX WU HeT (cT.17).

Ecmu Bpen ObuT MpUYMHEH BCIEICTBHE HEIOCTATKOB
ToBapa (pe3yibTata padOThI, YCIYTH), a TAKKe BCICACTBHE
HEIOCTOBEpHOW WM HEJOCTAaTOYHOW WH(POPMAIUU O
ToBape (paboTe, yciuyre), TO OH MOAJICKUT BO3MEIICHHIO,
€CJIM BO3HUK B TEYCHHE YCTAHOBICHHBIX CPOKA TOJHOCTH
WIH CpOKa CITy’)KObI TOBapa (pe3yibTaTa paboThl), a MpH
OTCYTCTBHUM TAKOBBIX — B TCUCHHUC JCCATHU JIET CO JHA
MPOM3BOJICTBA TOBapa (BBIMOIHEHUS PAOOTHI, OKa3aHHS
YCIIyTH).

CormacuHo cratem 20 3akoHa, B Cilydae peann3alui
TOBapa HEHaJISKAIIETO Ka4eCTBa, €CIH ero HEelI0CTaTKU
He OBUIM OTOBOpPEHBI NMPOAABIIOM, TOTPEOUTEIH BITPABE 110
CBOEMY BBHIOOpY MOTpeOoBaTh: 3aMEHBl HeZOOpOKauecT-
BEHHOTO TOBapa TOBApOM HA/UIEXKAIIEro KayecTBa,
COpPa3MEpHOr0 YMEHBIIEHUS! TOKYIHOW IIEHBI TOBapa;

HE3aMEIINTEIFHOTO 0€3B03ME3IHOTO YCTPAHEHHS HEAOC-
TaTKOB TOBapa; BO3MEIIECHUS PAcXoIOB IO YCTPAHCHHIO
HEJIOCTaTKOB TOBapa.

B cimygae oOHapykeHHS HEJOCTATKOB TOBapa, CBOMCT-
Ba KOTOPOTO HE IO3BOJIIIOT YCTPAHUTH 3TH HENOCTaTKH
(MIIeBBIe TPOAYKTHI, TOBApHl OBITOBONH XMUMHH H JP.),
MOTpeOUTENb BIpaBe IO CBOEMY BBHIOOpPY MOTpeOOBATH
3aMeHBl TaKOTO TOBapa TOBAapOM HAJUIEXKAIIEro KadyecTBa
100 COpPa3MEpHOT0 YMEHBILICHHUS TOKYITHOH [IEHBI.

[otpebutens BnpaBe NpenbsSBUTH TpeOOBaHHS MPO-
JaBlly (M3rOTOBHUTENIO, MOCTABLIMKY, IIPEICTABHUTEIIIO,
PEMOHTHOI OpraHu3alnui) B OTHOIICHHH HEIOCTATKOB
TOBapa B TEUCHUE FAPAHTHHHOTO CPOKA HIIH CPOKA TOIHO-
CTH TOBapa. B oTHOmEHWH TOBapoB, Ha KOTOPHIE rapaH-
TUIHBIE CPOKHM WJIN CPOKHM TOAHOCTH HE YCTAHOBJIECHBI
00 TapaHTHHHBIE CPOKH KOTOPBIX COCTABISIOT MEHEE
IBYX JET, MOTPEOUTENh BIPABE MPEIbSIBUTH YKa3aHHBIC
TpeOOBaHUS TPOMABIY (M3TOTOBUTEIIO, MOCTaBIIUKY,
TNIPEJICTABUTENIO), €CIIU HEIOCTAaTKH OOHAPYKEHBI B TCUCHHUE
JBYX JIET CO JHS Tepeladyd TaKUX TOBapOB IPOJABLIOM
MOTPeOHTENIO, @ B OTHOIICHUH HEABM)KUMOTO UMYIIECTBA —
B TE€YEHHE TpeX JEeT CO JHS ero Iepefadd IpoJaBIOM
MOTpEeOHUTEIIO.

[pu oOHapy>keHHN OTCTYIUICHHH OT YCIIOBHI TOTOBOpA,
YXYAOIMBIIUX pPe3ylIbTaT paboThl (YCIyry), WIH HHBIX
HEJIOCTaTKOB BBIMTOJHEHHOH paboThl (OKa3aHHON YCITYTH)
MOTPEeOUTENh BIpaBe IO CBOEMY BHIOOpY MOTpeOOBAaTh:
0€3B03ME3IHOTO YCTPaHEHHs HEAOCTATKOB BBHIMTOJTHEHHON
paboThI (OKa3aHHOH yCIyTn); cCOpa3sMEPHOTO YMEHBIICHHS
YCTaHOBIJICHHOW LIEHBI BHITOJHEHHOH paboThI (OKa3aHHOU
yciryru); 6€3B03ME3/IHOTO U3TOTOBICHHS APYTON BEIU W3
OJHOPOJHOTO MaTepHaja TaKoro k€ KayecTBa WIIHM IIO-
BTOPHOT'O BBHIMOJHEHMS paObOThl (OKa3aHUS YCIIYTH), €ClIn
3TO BO3MOXHO.

Ha 3amure npaB notpeduteneii CTosT rocyJapcTBEHHbIE
OpraHbl, MHbIe opraHu3annu. OHNM paccMaTpHUBaOT 00pa-
IeHUs oTpeduTeneii, MHPOPMHUPYIOT MOTpeOUTENIeH Mo
BOIIPOCAM, OTHOCSIIIUXCSI K WX KOMIIETEHIMH, PUHUMAIOT
WHBIE MEpbl B IEJSIX 3aIIUTHI IpaB rorpedureneil. Hau-
Ooyiee 3HAYMMOI B 3TOW 00NAcTH SBIsAETCS POIb MUHH-
CTepCTBAa aHTUMOHOIOJBHOTO PEryIMpPOBaHMS M TOPTOBIN
Pecniy6nuku Benapycs (cokp. — MAPT).

B cootBercTBUU co cT.42 3akoHa 3’TO MHUHHUCTEPCTBO:
HAIpaBJIIeT MPEAJIOKECHHUS B OPraHbl IrOCyIapCTBEHHOTO
yIpaBJeHus: 00 OTMEHE WJIM U3MEHEHHMH NPUHSTBIX UMHU
HOPMATUBHBIX IPABOBBIX AKTOB, MIPOTHBOPEYALINX 3aKO-
HOJIaTEJILCTBY O 3alllUTE TIpaB NMOTPEeONTENEH; HapaBiseT
TIPEITUCAHUST M3TOTOBUTENSIM (TIPOJABIAM, MOCTABIIHKAM,
MIPEACTaBUTEISIM, UCTIOIHNTEISIM, PEMOHTHBIM OpTraHHU3a-
LUsIM) O TIPEKpaleHnH HapyIIeHUi MpaB NoTpeOuTeNnei;
HarpasJsieT MaTepualibl O HapyIIEHNH TpaB MOTpeOuTes
B TOCYIAapCTBEHHBIH OpraH WJIM HHYIO OpraHH3alHIo,
BBIZIABIIINE CIIEIUAIBbHBIE pa3perieHus (JHUIeH3UN) TU00
HHBIE Pa3pelINTENbHBIE TOKYMEHTHI Ha OCYIIECTBIICHUE
COOTBETCTBYIOIIETO BHUAA JEATEIBHOCTH, IS PELICHUS
BOIIPOCAa O TPHOCTAHOBIICHUH, IPEKPAIICHUH JEHCTBH
TaKUX JIOKYMEHTOB JTHOO 00 NX aHHYJIMPOBAaHUH (OT3BIBE).

Ha 3amuty npaB motpeburteneil HameleHbl MECTHBIC
HCTIOJTHUTEIIBHBIE ¥ PACIIOPSANTEIbHbBIE OpraHbl, a TAKXKe
CyZAbl, paccMaTpHBAaIOIME HCKM O HapyLIIEHUH IIpaB
norpeduteneid. Kpome Toro, momomip B 3ammre mHpaB
noTpeduTenel OKa3bpIBAIOT OONIECTBEHHBIC 00BEIMHEHMS
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notpedureneii. OHM oOpa3oBaHBl BO Bcex 00IacTiX,
Muncke, a B MacmTabe cTpaHbl JaeiicTByeT benopycckoe
o0mIecTBO 3am|Thl TpaB ToTpedutener (cokp. — OO
«bO3Il»). CormacHo wumeromeiics wuabpopMarmu OO
«BbO3II» u ero opraHU3aMOHHBIE CTPYKTYpHI B 2016 Tomy
3asBrm 273 niperensnn U nogamm 230 uckoB. B pesynprare
NOTpeOuTeNsiM OBLIO BO3MEIICHO MaTepuaIbHOrO yiepoa u
MOPAJIBHOTO Bpea Ha cyMMY cBbltIe 660 Tricsu pyOneil.

W3zyyenune npakTuku npuMeHeHus 3akoHa «O 3amure
npaB NOTpeOuTenel MO3BOJSET CHENaTh BBIBOJ, YTO
3amuTa nnpas norpedutenel B benapycu ocymectsisiercs
Ha JIOJDKHOM ypOBHeE. B To e BpeMsi oTMedaeTcsi MHOTO
CIydaeB HapyIIeHHWsS TaKHX IIpaB, OCOOCHHO B cdepe
KKX, Toprommmu, oka3aHHS OBITOBBIX YCIYT, IUTATHBIX
MEANUIIMHCKUX ycIIyT. 3HaumuT, O0prOa 3a mpasa MOTpeOH-
Tenel OyeT UTHTENEHOM.
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K BOITPOCY O KIIACCUPUKAIIMU CITOCOBOB
OBECIIEYEHUS NCIIOJTHEHUA
OBA3ATEJIBCTB

Ilempoe /I.H. (BUII, Mozunes)

Hopwmer 006 oOecriedeHHN MCTIONHEHUS 005A3aTEeIECTB
3akperuieHsl B TaaBe 23 ['pakmanckoro xomekca Pecry©-
ik benapyce. Briaenenue OTaensHOM IaBbl, B KOTOPOM
CHCTEMHO H3J1araloTcsi HOPMbI 00 OTIEIBHBIX cHocodax
obecrieyeH s UCTIONHEHUsI 00513aTeIIbCTB, B LIEJIOM SIBIISICTCS
TPaIUIIMOHHBIM HOIXOJOM JJIsI OTEUECTBEHHOTO 3aKOHO-
natens. IIpu 3ToM criegyeT OTMETHTh, 4TO HaOOp IOpHIU-
YEeCKMX KOHCTPYKIMH, 0OBEANHAEMBIX B JaHHYIO KaTero-
puto, otnuuancs. Tak, B CBoae 3akoHOB Poccuiickoit
nmnepun (kaura IV «O6 o0s3aTenscTBax MO JOTOBOPAM»
Tom X) comepxancs pasgen «O0 obecriedeHUN JOTOBO-
poB U o0s3aTenbCTB BooOmEe». Crathst 1554 ycranaBnu-
BaJIa, YTO «IOTOBOPHI M 00S3aTENbCTBA MO 000I0THOMY
COTJIACHIO MOTYT OBITh YKpEIUISieMbl U 00eCTIeYHBaEMBI:

1) IOpy4YHUTENBLCTBOM;

2) ycIoBHEM HEYCTOMKH;

3) 3a710rOM UMYIIIECTB HEABMKUMBIX;

4) 3akyIaloM UMYIIECTB ABKUMBIX» [ 1, c. 45].

B I'paxxganckom koxekce PCOCP 1922 r. otaensHOM
IJIaBBI, MOCBSIIEHHON OOECTIeYeHNIO HCIIOTHEHUs 00s3a-
TENbCTB HE MMEJIOCh, M OTHEIbHBIE HOPMBI O CIIOCOOax
oOecrieueHns] NCTIOTHEHUS 00s13aTeNILCTB COJIEPIKAINCH B
Pa3IMYHBIX YacTAX JAaHHOIO HOPMAaTHBHOTO IIPaBOBOTO
akTa. Tak, 3a1ory uMyniecTBa ObIJI HOCBSIIEH HOApa3iel
III paznena I «Beninoe mpaso» (cr. 85 — 105), nopyuu-
TenscTBY — noapasnen VIII pazpena 111 «O6s3arenscT-
BeHHOe mpaBo» (cT. 236 — 250) Hapsity C OTIENbHBIMU
BHJaMHU 00s3aTENIbCTB; HEYCTOWKE U 3aJaTKy OBLIH
MIOCBSIIIIEHBI OTAENIbHBIE cTaThU B moapasnene 11 «Oos3a-
TEIbCTBA, BO3HMKAIOLIME M3 JOroBopos» pasgena III
«O6s3arenbcTBeHHOE TIPaBo» (crathu 141 — 143).
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Bwmecte ¢ Tem yxe B I'paxxmanckuii komekc PCOCP
1964 r. Op1Ta BKITIOYeHa Ti1aBa «ObecTieueHne UCTIOMHeHHUS
obs3atenbeTBy (Pazmen 3 «O0s3aTeIbCTBEHHOE TIPaBOY»), B
KOTOpOH B KadecTBE CIIOCOOOB oOecreueHHs yKa3blBa-
JUCh HEYCTOWKa, 3aJI0T, MOPYYHUTENHCTBO, 3aaTOK H
rapaaTus (ct. 186).

B Hacrosimiee Bpemst npodiema KinaccupuKanu cro-
co0OB 00ecneyeHns] UCIOIHEHHsI 0053aTeIbCTB OCTACTCS
JIMCKYCCUOHHOM, TaK KaK CTPOMUTCSI HA OCHOBE BBIJICIICHUS
Pa3MYHBIX KPUTEPHEB U MPHU3HAKOB 00ECICUNTEIBHOIO
00513aTeNILCTBA B IEJIAX PEIICHHUS BOMPOCOB JOKTPHHAIb-
HOTO WJIM NPHUKJIAJHOTO Xapakrepa. Hampumep, A.I'. [le-
MUIYHK TIpeIaraeT CIeAYIONIylo KiacCupHKammio odec-
MIEYUTENBFHBIX 003aTENbCTB!

1. ITo ocHOBaHMIO BOSHUKHOBEHHUS:

— JIOTOBOpPHBIE 00ecTeYUTeIbHBIC 00s3aTeIbCTBA, KO-
TOpBIC OCHOBAHBI Ha 00ECTICUNTEIFHON CHIENIKE:

a) obOecrieunTenbHbIe 0053aTENLCTBA, BO3HUKIINE W3
OJTHOCTOPOHHEH CJIeIIKU (OAHKOBCKAS TApaHTHsI, YIICPXKaHHUE);

0) oOecnieunTenbHBIC 0053aTEIHCTBA, OCHOBAHHBIC Ha
JIOTOBOpE (HEYCTOHKA, IIOPYUUTENBCTRO);

— 3aKOHHBIE 00ECTICUHTENBHBIE 00S3aTeNLCTBA, OCHOBAHHBIC
Ha 00CTOSTENIBCTBAX, C KOTOPBIMU 3aKOHOJIATENILCTBO CBSI3bI-
BaeT BO3HUKHOBEHHUE 00eCIIeueHNS (HapruMep, UIOTeKa).

2. B 3aBHCHMOCTH OT XapakTepa CBs3H OOeCIedH-
TEJNBHOTO U OCHOBHOTO 0053aTEIILCTBA:

— aKIeCCOpHBIE OOECTICUNTEeNbHBIE 0053aTeILCTRA,
HUMEIOIINE JTOTIOTHUTEIBHBIN XapaKTep 10 OTHOIICHHIO K
OCHOBHOMY, 3aBUCHMEIC OT HETO;

— He3aBHCHMBbIE OOecleunTesIbHbIE 0053aTeNbCTBA
(6aHKOBCKas rapaHTHs).

3. ITo npeamery:

— JMYHBIE O0ecHeYHTeNIbHbIE 0053aTebCTBa, CYII-
HOCTb KOTOPBIX COCTOUT B TOM, YTO HaApAAy C JOJDKHUKOM
JIMYHYIO OTBCTCTBCHHOCTH 3a €T0 O6}I3aTeJ'HJCTBO IpUHU-
MaeT Ha ce0s Kakoe-In00 TPeThe JIUIO (MOPYIUTEITHCTBO,
rapanTusi, OaHKOBCKas TapaHTHs, CTPaXOBaHHE pHCKa
HEBO3BpAaTa JICHET);

— peanbHbIe 00eCIIeUnTeNbHBIE 0053aTeIhCTBa 00peMe-
HSFOT UMYIIECTBO JOJDKHWKA WJIM WHOTO JIMIA M OOBIYHO
03HAYAOT BHIJIETICHAE U3 UMYILECTBA TOJDKHUKA W HHOTO
JIUIIA OTIPENIENIEHHOTO O0BEKTa, KOTOPBIA M CIYKHUT obecte-
yeHneM. B 3aBUCMMOCTH OT TOro, IepenaeTcsi BiaJieHUe
MMYIIECTBOM HJIM HET, pealibHble 00eCTIeUnTeNIbHbIE 005132~
TEJIbCTBA JAEISTCS Ha IOJBUIIBI: MOCECCOPHOE (BaJiesbye-
CKOE€) ¥ HEMIOCECCOPHOE 00EeCTIeUNTENTbHOE 0053aTeNBCTRO.

4. B 3aBucuMocTH OT c(epbl HCIOIh30BAHUS:

— YHUBEpCANbHBIC 00eCIICYHTENbHBIC 0053aTEIILCTRA;

— CIeNUaibHBIC OOCCIICYUTENBHBIE O00s3aTeIhCTBA
[2, c. 264 — 266].

B.®. Yurup mo ropuandeckoii KOHCTPYKIIMH CIIOCOOHI,
MPEIYyCMOTPEHHBIE TPaKIAHCKAM 3aKOHOJATEIECTBOM
Pecniy6nuku benapycs, moapasnenser Ha ABE TPYIIIBL:

1) cBs3aHHBIE C MPEIBAPUTEIHHBIM BBLICICHUEM
MMYIIECTBA 11 BO3MOKHOW MPUHYIUTEIBHON peayinza-
UM JOJDKHUKA (3aJI0T, 3a7aTOK, YAEpKaHHE;

2) HE CBs3aHHBIE C IPEIBAPUTEIIFHBIM BBIICICHUEM
HMYIIECTBA JUI1 BO3MOKHOM NPUHYAUTENbHON peanu3anuu
JIOJDKHUKA (HEYCTOWKa, MOPYYUTEIbCTBO, TapaHThs, OaH-
KOBcKas rapantus) [3, c¢. 115 —116].

ITo muennio H.E. EpemuueBa xiiaccugukanus croco-
00B oOecriedeHns 005A3aTENBCTB BKIIIOYACT:




1) muaHOe (00s3aTENbCTBEHHOE) 00ECIIeUeHHE JTOIIK-
HUKOM (HEYCTOHKa);

2) peanbHOe obecrieueHre, OATBEPKICHHOE UMYIIIECT-
BOM (3aJI0T, yZep>KaHHUe, pe3epBUPOBAHIE TIPaBa COOCTBEHHO-
CTH ¥ 00ECTICUNTEIHHYIO TIepeiady MpaBa COOCTBEHHOCTH);

3) mnaTexHoe oOecnedeHre, B KOTOPOM CIOco0 IaTexa
HeceT B ce0e JIOMOTHUTEIbHYIO (DYHKIIMIO CTUMYJTUPOBAaHHS
JOJDKHUKA K MWCIIONHEHHMIO 00s3aTenscTBa (3aaTOK, Kak
YaCTHYHBIH IIATEX, K HEKOTOPbIE (DOPMBI aKKPEUTHBA);

4) rapanTHiiHOE oOecriedeHue — odecrieyeHne UMyIie-
CTBEHHOTO MHTEpeca KpEAMTOpa 3a CYET IIOJyYEeHUs
JIOJDKHUKOM T'apaHTHH HCIIONHEHMS! CBOETO 00s3aTelbCTBa
OT TPEThUX JHUII (HanboJree YacTo MCIOIb3yeMbIe — IIOpPY-
YUTEIHCTBO M OAHKOBCKAas TapaHTHS, B CTpaHaX oOIIero
IpaBa W MPAKTUKE MEXIYHApOJHOW TOPTOBIH B KaUeCTBE
noJo0HOTO oOecredeHns 3a4acTyl0 paccMaTpUBaeTCA
CTpaxOBaHHE Ha MOJHYIO0 CYMMY KOHTpakTa) [4, c. 11].

0O.C. HNodde nemur cmocodOsr obecrmeueHus o0s3a-
TENBCTB Ha SIBISIIOLIMECS M HE SBIIOIIUECS Mepamu
IOPUAMYECKON OTBETCTBEHHOCTU. llepBbIMU NIpU3HAIOTCS
HeyCTOﬁKa 1 3aJ1aTOK, BTOPBIMH — 3aJ10T', TOPYUUTECIILCTBO
u rapanTus [4, c. 68].

Ha wam B3riasaa, Hambosiee ONTHMANIBHON SIBIISETCS
crenyronias Kinaccudukamus crnocoboB obecnedeHus
00513aTEeNBCTB:

— JmyHoe (00s13aTeILCTBEHHOE) 00ECIeUCHNE JTOJIK-
HUKOM (HEYCTOMKa);

— peanbHOe o0ecIieueHNE JOJDKHUKOM: MTOJATBEPKIACH-
HOE MMYIIECTBOM (3aJI0T, yIAep)KaHHe);

— IUIaTeXXHoe obecreueHue (3a1aToK);

— obecrieyeHre MMYIIECTBEHHOIO MHTEpeca Kpeauropa
3a CYCT MOJYUYCHHA rapaHTHX OT TPETbUX JIMIL] UCTIOJIHCHHUA
JIOJDKHAKOM ~ CBOETO0  00s13aTeNibcTBa  (TIOPYUYHTEIBCTBO,
rapaHTHs ¥ OaHKOBCKasi TapaHTHs).
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OBIIAA XAPAKTEPUCTUKA BUJIOB
JOT'OBOPA XPAHEHUA

Ilempoea M.B. (BHII, Mozunes)

Ha cerognsiuHuii AeHb NOTOBOP XpaHEHMs SBIISIETCA
OJTHUM W3 CaMBIX PacIpOCTPaHEHHBIX JOTOBOPOB, KOTOPEIE
3aKIIOYAlOTCS Kak B cpepe JIMYHOrO moTpebiaeHus, TaK U
B cepe mpeaArprUHIMATEIbCTBA.

JloroBop XpaHeHUs COTIACHO 3aKOHOJATENbCTBY Pec-
ny6nuku bemapych — 3TO OIMH W3 BUAOB I'PaXkJaHCKO-
MpPaBOBBIX JOrOBOpPOB. JlOroBOpY XpaHEHHs MOCBAIIEHA
rnaBa 47 'pasknaHckoro koznekca Pecriyonmku benapyce.

ITo moroBopy XpaHEHHWs OJHA CTOpOHA (XpaHUTEINb)
00s13yeTcsl XpaHUTh Belllb, NEpeIaHHYI0 el APYroi cTo-
poHOH (MOKIakenaTesieM), W BO3BPATUTh 3Ty BEllb B
coxpaHHOCTH [3].

XpaHeHue Bellel 03Ha4aeT HEJOMYLIECHUE UX YTPaThl,
HEJOCTa4l W TOBpeXkaAcHUsA. OCHOBHAS IIeTb XpPaHCHHS
3aKJII0YaeTcsl B 00eCIeYeHNH COXPaHHOCTH BEIlH, Hepe-
JJAaHHOW Ha XpaHeHUsl, ee cOepeXeHHH M IOCIeayIoeM
BO3BpaTe Nokjaxeaarento [4, c. 3].

K Buzmam noroopa XpaHEHUsI OTHOCSTCS:

1. JloroBop CKJIaICKOTO XpaHEHHUSL.

[To moroBopy ckJIaICKOTO XpaHEHUs] TOBAPHBIN CKJIal
(xpaHuTENH) O00SM3yeTCS 3a BO3HATPAXKICHHE XPAHHUTH
TOBapHl, IEpeTaHHbIE €My TOBapOBIANCIBbIEM (TIOKIIaKe-
JaTtereM), W BO3BPATHTh 3TH TOBapbl B COXPAaHHOCTH.
ToBapHBIM CKJIQIOM MPHU3HASTCS OPTaHMU3AIS, OCYIIECT-
BILIOIIAsl B KaUeCTBE MPEINPUHUMATEIBCKOMN IesITeIbHO-
CTH XpaHEHHE TOBAapOB W OKA3bIBAIOIIAs CBS3aHHBIC C
XpaHeHueM yciyru. lluceMeHHas Qopma goroBopa
CKJIJICKOTO XPAaHEHHUS] CYUTAETCS COONIOZICHHOM, ECITH €ro
3aKJIFOYEHHE M MIPUHATHE TOBapa Ha CKJaJ] YAO0CTOBEPEHBI
CKJIQJICKUM JIOKyMEHTOM.

2. XpaneHue B jomOape.

XpaHeHHe B JOoMOapae — 3TO IOTOBOP XpaHEHHS, IO
KOTOpOMY JOMOapna (XpaHUTeNb) 00s3yeTcss BO3ME3IHO
XpaHUThH BEIlb, IEPENAHHYI0 €My TpaKIaHWHOM (ITOKJIa-
JKeIaTeleM), H BO3BPATUTh STy BEIllb B COXPAaHHOCTH.

3. XpaHeHue IEHHOCTEH B OaHKE WM HEOAHKOBCKOI
KpeIuTHO-(UHAHCOBOH OpraHU3alny.

bank wiau  HeOaHKOBCKas —KpeOMTHO-(hHHAHCOBas
OpraHM3alys MOTYT NPUHAMATh Ha XpaHEHUE IICHHbBIC
Oymaru, JparoleHHble METaJUIbl U KaMHH, MHBIE Jparo-
LICHHBIC BEUIM W LIEHHOCTH, B TOM 4YHCJIE JOKYMEHTHI.
JloroBop XpaHeHHs IIeHHOCTeH B OaHKe WM HeOaHKOB-
CKOM KpeauTHO-(HUHAHCOBON OpraHu3anuyd 0(QopMIIsSeTCs
BEIaueld OaHKOM WIM HEOAHKOBCKOM  KPEIUTHO-
(uHAHCOBOH OpraHU3anMell MOKIaKEIATEII0 HMEHHOTO
COXPaHHOTO JTIOKYMEHTa, MPEABSIBICHHE KOTOPOTO SBIACTCS
OCHOBAaHWEM JUTS BBIIaYM XPAHWMBIX IICHHOCTEH MOKIa-
KeIATEIIO.

4. XpaHeHne IICHHOCTEH B MHAWBHIYATHHOM OaHKOB-
CKOM ceiide.

JloroBopoM XpaHeHUs IeHHOCTeH B OaHKe WU He-
0aHKOBCKOW KPEeIUTHO-(DMHAHCOBOM OpraHU3aIMA MOXKET
OBITh IPEAYCMOTPEHO MX XPaHEHHE C HCIIOJIb30BaHUEM
noKJIaxenareneM (KJIMEHTOM) WIH C TPeoCTaBICHHEM
eMy OXpaHIeMOoro 0aHKOM HIIN HeOaHKOBCKOW KPEIUTHO-
(UHAHCOBOH OpraHu3alyell WHAWBUIYaIbHOTO OaHKOB-
ckoro ceiia (suelku ceiida, H30IMPOBAaHHOTO MOMEIIIe-
HUS B 0aHKE W HEOAHKOBCKOHW KPEeIUTHO-(QHHAHCOBOM
opranu3anmn). [lo mOoroBOpY XpaHEHUS LEHHOCTEH B
WHAWBHAIYATEHOM OaHKOBCKOM ceiipe KIHEHTY Ipenoc-
TaBJISIETCS] IPABO CaMOMY MOMEIATh [IEHHOCTH B ceid u
u3pIMaTh HMX M3 celda, Uil 4Yero emy JOJDKHBI OBbITh
BBIJIaHbI KJIIOY OT ceiida, KapTouka, MO3BOJISIONIAs HIIeH-
TUGUIMPOBATH KIIMEHTA, TMOO MHOW 3HAK WIIN JOKYMEHT,
YIOCTOBEPSIONIMKA MPaBO KIMEHTa Ha JOCTYN K ceiidy u
€ro COJICPKUMOMY.

5. XpaHeHue B KaMepax XpaHEHHUs! TPAaHCHIOPTHBIX Op-
raHu3anui.

Haxopsmiuecss B BeleHMM TPaHCIIOPTHBIX OpraHM3a-
LU OOIIEero MOJB30BaHUS KaMepbl XpaHEHUs! 00s3aHbBI
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MIPUHUMATh Ha XpaHCHHWE BEIIM ITaCCaKUPOB M IPYTHX
rpaXIaH HE3aBUCUMO OT HAIMYHSA y HUX IPOE3THBIX
JIOKYMEHTOB. JloroBop xpaHeHHs Bellled B KaMmepax Xpa-
HEHUS TPAHCIIOPTHBIX OPTaHU3aINi MpHU3HAeTCA MyOInd-
HBIM JIOTOBOPOM. B monTBep:kIeHHe NMPUHATHS BEIIN Ha
XpaHeHHE B KaMepy XpaHEHHUs (KpOME aBTOMAaTHYECKUX
KaMep) TOKIKEAATSI0 BBINACTCS KBHUTAHIMSA WA
HOMEPHO# JKeToH. B ciywae yTpaThl KBHUTaHIMH WA
HOMEPHOTO JKETOHA CJaHHas B KaMepy XpaHCHUs Belllb
BBIIACTCS TOKJIKEAATENI0 M0 IPEACTABICHUN J[O0Ka3a-
TENBCTB TPHHAMJICKHOCTH €My OTOH BeId. YOBITKH
MOKIIAXKeaTessl BCIEACTBHE YTPaThl, HEJAOCTAYH WU
MOBPEXXJCHUS BeIel, CIaHHBIX B KaMmepy XpaHEHUs, B
mpenenax X CTOMMOCTH, OIIPENeNsIeMON IOKJIaKemaTe-
JeM TIpH cAade Ha XpaHEHHe, MOJIekKAT BO3IMEIICHHIO
XpaHHUTEJIEeM B TE€UYCHHE OBAALATH YETHIPEX YacoB C MO-
MEHTAa IPEAbIBICHUS TpeOOBaHHUA 00 X BO3MEIICHHUH.

6. Xpanernune B rapaepoOax opraHu3aIiii.

XpaHeHre B rapepo0ax OpraHu3andil MpearoiaracTcs
0€3BO3ME3THBIM, €CJIH BO3HATPAKICHUC 32 XpPaHCHUE HE
OTOBOPCHO HJIM HHBIM OYCBHIHBIM CIIOCOOOM He 00Yy-
CJIOBJICHO TPU CJaue BCH[M HA XpaHEHHe. XPaHUTENb
BEIIM, CAAHHOW B rap/epo0, He3aBUCUMO OT TOTO, OCYIIe-
CTBIISIETCSL XPaHCHHE BO3ME3THO IUTH OS3BO3ME3IHO, 00s3aH
MIPUHATH U1 00SCTICUCHHS COXPAaHHOCTH BEIIH BCE MEPHI.

7. XpaHeHHe B TOCTHHHIIC.

locTiHMIA OTBEYaeT, Kak XpaHUTENb U 0e3 0coboro o
TOM COTJIAIIICHUS C TPOXKMBAIOIINM B HEW JMIIOM (IIOCTO-
SUIBLIEM) 32 yTpaTy, HEAOCTady WM IIOBPEXKACHUE €ro
BelllCH, BHECEHHBIX B TOCTHHHMILY, 33 HCKIIOUYCHUEM
JICHET, WHBIX BAJIOTHBIX IICHHOCTEH, IIEHHBIX OyMmar u
JIPYTHUX JPArOICHHBIX BEIICH.

BHeceHHOI B TOCTUHUILY CUUTAETCA BElllb, BBEPEHHAS
pabOTHHUKAaM TOCTHHUIBI, JINOO BEIllb, TOMEIICHHAS B TOC-
TUHAYHOM HOMEPE HJIM MHOM IPEAHA3HAUYCHHOM JUISL ATOTO
MecTe.

locTrHUIIA OTBEYaeT 3a yTpaTy ICHET, HHBIX BaJIOT-
HBIX IICHHOCTEH, IEHHBIX OyMar W IpYTUX JParoleHHbBIX
BEILleH MMOCTOSUIbLIA TIPH YCIIOBHH, €CIIA OHH OBLTH TIPHHSTHI
TOCTHHUIICH Ha XpaHCHHE MO0 OBUIM MOMENICHBI HOCTO-
SUTBLIEM B TIPEIOCTABICHHBIN €My TOCTHHHIICH WHAUBULY-
aNbHBIN ceiid) He3aBUCUMO OT TOT0, HAXOJHUTCS 3TOT cer
B €ro HOMEpe WJIA B HHOM IMOMEIICHHUH TOCTHHHIIBL.
TocTuHUIla OCBOOOXMACTCS OT OTBETCTBEHHOCTH 32
HECOXPAHHOCTh COJICPKUMOTO TAKOTO ceiida, eciin ToKa-
JKET, YTO MO YCJIOBUSM XPAHEHHUS JOCTYI KOro-JIn0o K
ceiipy 0e3 Bemoma MOCTOsUTbIIA OBLT HEBO3MOXEH JHOO
CTaJl BO3MOYKHBIM BCJICJICTBHE HETPEOIOTHUMON CHIIBL.

8. XpaHeHne Belel, SBISIOMKUXCS MPEIMETOM CIOpa
(cexBectp).

[To moroBopy O ceKBecTpe ABOE WM HECKOIBKO JIHII,
MEXITy KOTOPBIMH BO3HHK CIIOp O TIpaBe Ha BEIlb, Iepe-
JTAIOT 3Ty BEIIb TPEThEMY JIKILY, IPUHUMAIOIIEMY Ha Ce0s
00513aHHOCTh TI0 PAa3pPEIICHHUU CIIOpa BO3BPATHUTH BEIb
TOMY JIMILY, KOTOPOMY OHa OyZeT NpPUCYXKAEHA MO pelie-
HHUIO Cyaa JIMOO IO COMIANICHHIO BCEX CIIOPSIIHMX JIHII
(moroBOpHEIH cexBecTp). Belp, SABISIONIAsNCS MIPEAMETOM
cropa MKy ABYMS WM HECKOJBKMMHU JIMIIAMH, MOXET
OBITh TIepeaHa Ha XPAaHCHHE B TOPSIKE CEKBECTpa II0
peureHuro cyaa (cyaeOHbli ceksectp) [1, €. 256].

XpaHuTeneM 1Mo CyAeOHOMY CEKBECTPY MOXET OBITh
KaK JIMII0, HA3HAYCHHOE CYIIOM, TaK U JIUIO, OTPEICIIeMOe
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[0 B3aUMHOMY COTJIaCHIO CHOPSIINX CTOpOH. B obomx
ciydasix TpeOyeTcsl coriiacue XpaHHUTeIs, eClI 3aKOHOa-
TENILCTBOM HE YCTaHOBIEHO HHOE [2, C. 378].

TaxuM 00pa3oM, JOTOBOP XPaHEHUS — OJIMH U3 HanOoJiee
BaXHBIX TPa)KIaHCKO-TIPAaBOBBIX JOTOBOPOB. biaromaps
eMy obecrieunBaeTcsl HambOosiee S(PQPEKTHBHOES W PpaIyio-
HaJIbHOE COXpaHEHUE UMYINECTBa. PaccMarpuBas 1OroBop
XpaHCHUS MBI YOCHAMIINCh, YTO OH OTHOCHTCS K THUITY
JIOTOBOPOB, HAMIPABJICHHBIX HA OKa3aHME YCIYT MO XpaHe-
HUIO Bellel, IIEHHOCTEH, TOKYMEHTOB.
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KOHTPAKT KAK OCOBbIN BU/J]
TPYJOBOI'O JOI'OBOPA

Ilonkoe E.M. (BUII, Mozunes)

Hopwmbr 3akoHogatenscTBa PecnyOmuku benapych
MpeIyCMaTPUBAIOT TOPSJIOK NPUMEHEHHUS KOHTPAKTHOM
¢dbopmbl Haiima paboTHUKOB. B coorBercTBHM cO cT. 17
TpynoBoro xonekca Pecniy6nuku benapych (nanee — TK)
Pa3HOBUIHOCTBIO CPOYHOTO TPYAOBOTO JOTOBOpa SIBIIIETCS
KOHTPAKT, KOTOPBIA 3aKII0YaeTCsl B MOPSAAKE W Ha YCIO-
BUSIX, IIPEAYCMOTPEHHBIX 3aKOHOAATEILCTBOM O TPYIIE.

KoHTpaKT MO>KeT 3aKiroyaThes Ipy IpreMe paboTHHKA
Ha paboTy, a Takke ¢ pPabOTHUKAMH, PAOOTAIOIUMH Yy
JTAHHOTO HAaHUMAaTelsl 10 TPYAOBOMY JOTOBOPY, 3aKIIIO-
YEeHHOMY Ha HeolpeeNeHHbIH cpok. [Tockoapky nepeBon
paboTHMKAa Ha KOHTPAKTHYI0 (GopMy HaiMa sBIsSeTCS
U3MEHEHUEM CYILIECTBEHHBIX YCIIOBUN TpyJAa, TO TaKO
MEPEBOJI TOJDKEH MTPOU3BOIUTCS TOIBKO B COOTBETCTBHUH C
mpaBwiamMu cT. 32 TK (HaHnumarens o0s3aH mpemynpe-
JUTh pabOTHHKA 00 M3MEHEHUH CYIIECCTBEHHBIX YCIOBHUH
TpyZla MNCbMEHHO HE TO3IHEe, YeM 3a OJMH MeCsL, NpH
OTKa3e pabOTHHKA OT NMPOAODKEHHS PadOTHI C M3MEHHB-
IMIAMHCS CYIIECTBEHHBIMU YCIOBHSMH TpyAa TPYIOBOH
JIOTOBOPA IPEKPAIAETCs]).

OCOOEHHOCTBIO KOHTPAKTa SIBIISIETCS HEBO3MOXHOCTh
€ro JJOCPOYHOTO PACTOPKEHHS 10 COOCTBEHHOMY >KEITaHHIO
pabotHuka. [To mcTeueHNN cpoka KOHTPAKTa PaOOTHUK IO
CBOCH WHHIMATHBE HMEET IPaBO IPEKPaTUTh TPYZAOBOE
OTHOIICHHA C HaHmMaTeseM. Eciu mo mcredeHmn cpoka
KOHTpPAaKTa TPYJOBbIE OTHOIICHNS (PAKTHUESCKH MPOAOIDKAIOT-
Csl ¥ HM OJJHA W3 CTOPOH He MOTpeOoBalia UX MpeKpaIieHus,
TO KOHTPaKT TPaHCPOPMHUPYETCS] B TPYIOBOW JIOTOBOP,
3aKJIIOUYEHHBIN Ha HEOTIPEAENEHHBIH Cpok [2, ¢. 520].

Crnenyer OTMETUTb, YTO OTJIMYUTEIbHBIMU NPU3HAKAMU
TPYAOBOTO KOHTPAKTa OT TPYAOBOIO JOTOBOPA SIBIISAETCS
CleyIoUye:




1) OCHOBHBIM HOPMATHBHBIM NIPABOBBIM AKTOM, PETY-
JUPYIOIIUM TPYAOBOM KOHTpakT, siBisietcs Jexpet [lpe-
sunenTta Pecny6imku benapycs ot 26 ntons 1999 r. Ne 29
«O JOMONHUTENBHBIX MEpax II0 COBEPIICHCTBOBAHHIO
TPYZIOBBIX OTHOILICHUH, YKPEIUIEHHIO TPYIOBOH M HCHOI-
HHUTENHFHON IUCIUIDIAHED) (B pemakimu oT 9 ampens 2020 r.
Ne 1), o0CHOBHBIM HOPMAaTUBHBIM IIPABOBBIM aKTOM, SIBIISIETCS
TK[1];

2) KoHTpakT 3axytoyaeTcss BCerja Ha ONpeeleHHBIN
CPOK, KOTOPBIH HE MOXET ObITh MEHEe OJHOTO Toja, Tpy-
JIOBOII 1OrOBOP MOXKET 3aKJII0YaThCsl U Ha HEOIpeeeH-
HBI cpok [3];

3) B conmepxaHnu KOHTpPaKTa, B OTIUYHE OT TPYIOBO-
TO J0TOBOpa, 00S3aTENbHO YKAa3bIBAIOTCS IOMOTHUTEIb-
HBIE MEPBI CTUMYJHpOBaHUs Tpyaa (cT. 262-2 TK):

— TIpenocTaBlIeHNE paOOTHHUKY AOMOJHUTEIHHOTO I10-
OILIPHUTENIFHOTO OTITYCKA C COXPaHEHNEM 3apabOTHOM mia-
THI 10 TSITH KaJICHOAPHBIX THEH;

— TMOBBIIIEHHE Tapu(HOI cTaBKH (TapupHOTO OKJIaaa)
He Oosee yeM Ha 50 MpoOLEHTOB, eciy OOJNBIINI pa3mep
HE MPEeAYyCMOTPEH 3aKOHOJATENbCTBOM, a JUIs PabOTHH-
KOB OFOJDKETHBIX OpraHU3alWil W WHBIX OpraHM3aluy,
MOJTyYaloMX CyOCHaAnH, pabOTHUKH KOTOPBIX TIPUpPaBHE-
HBI 10 OIUIaTe TPyAa K pabOTHHKAaM OIOJKETHBIX OpPTaHH-
3anuii, — HamOaBKy B pa3Mmepe He Ooinee 50 MpPOICHTOB
oxiana [3].

4) OO0s3aTenbHBIM YCIOBHEM KOHTPAKTa SBIIFOTCS
pa3Mepbl MUHHMMAalbHBIX KOMIICHCAIMH 32 YXYHIICHHE
MPaBOBOTO TIOJIOXKEHUS PaOOTHHKA, YCTAHOBIICHHBIC 3a-
KOHOJATEIbCTBOM.

5) I[epuoaUUHOCTh BBILIATHI 3apaOOTHOM IUIATHI IO
TPYAOBOMY KOHTPAKTy He pexe 1 paza B Mecs, a o Tpy-
JIOBOMY JIOTOBOPY — HE perke 2 pa3a B MeCHII.

6) Kak 1 cpouHslii TpyI0BOI JOrOBOpa, TaK U KOHTPAKT
MOTYT OBITh PACTOPTHYTHI MO CIEAYIOIIUM OCHOBAHHUSA: B
CBSI3M C HCTEUCHUEM €TI0 CPOKa; 110 COTJIAIICHHIO CTOPOH;
JOCPOYHO 10 MHUIMATHBE HAHUMATEIIS.

Crenyer OTMETHTBH, YTO 3aKOHOJATENHCTBO Pecmy0-
mikn benapych mpemycmarpuBaeT 00s3aTesIbHOE 3aKITIO-
YeHHE KOHTPAKTa C PYKOBOAUTEISIMH TOCYIapCTBEHHBIX
TPEIIPHUATHH, OOBCIMHCHHUI, OpraHU3alni U YIPSIKICHHUI,
CO CIyXKaIllUMH TOCYZApCTBEHHOTO ammapaTta; ¢ pyKoBO-
JUTETSIMH CETIbCKOXO03IHCTBEHHBIX NMPEINPUATHI HEToCy-
JAPCTBCHHOW (OPMBI COOCTBEHHOCTH, C HAYYHBIMH
pabotHuKamu u T.4. HampumMep, kK HaydHBIM pabOTHHKAM
MPUPABHUBAIOTCS JIMIA, OOyJaroIluecs CTAllMOHApHO B
acIMpaHType, TOKTOPAHTYpe B MOPSAKE, YCTaHABINBAEMOM
3akoHozaTenbcTBOM PecryOnmuku benapycs. [Ipuem Ha
paboTy HaydHBIX paOOTHHKOB OCYIIECTBISIETCSI Ha OCHO-
BaHUM CPOYHOTO TPYAOBOTO JIOTOBOPA IOCIE MPOXOXKICHHS
KOHKYpCa Ha 3aMeIleHHe J0DKHOCTH HAy9HOTo pabOTHHKA,
TPYZIOBOTO J0ToBOpa (KOHTpakTa) 0€3 IpPOXOXKICHMS
KOHKypCca Ha 3aMeIIeHHe TOJDKHOCTH paboTHmKa. Kon-
TPAKThI 3aKITIOYAIOTCS MEXITy HAHUMATEIAMH W HAyYHBIMU
paboTHHKAaMH, MPUHAMAEMBIMH Ha paboTy 06e3 Mpoxoxk-
JICHHA 110 KOHKYPCY Ha 3aMEeLICHNE JOJDKHOCTH HAYYHOTO
paboTHUKA HAa CPOK OT OJTHOTO IO TISATH JIET.

Takum 00pa3zoMm, TPyZOBOW KOHTPAKT KaK OIHA H3
(hopM TpyZOBOTO TOrOBOpa MpU3BaHa 0OECIIeYnBaTh I'NO-
KOCTb B PEryJIMpPOBaHUM TPYAOBBIX OTHOIIEHUI C pas-
JUYHBIMH KaTEeropusiMi pPabOTHUKOB, CTUMYJIMPOBATh
MOBBIIIEHNE B3aWMHOM 3aMHTEPECOBAHHOCTH PabOTHHKA

U HaHMMaTels B pe3ylibTaTaX TPYNOBOH IEsTeNbHOCTH,
HOAJEPKHUBATh TOJDKHBIA YPOBEHb TPYAOBOW AHMCLUILIH-
HBI, CITOCOOCTBOBATh MOOMIIBHOCTH TPYIOBBIX PECYPCOB U
BBITIOJIHATE A APYTUX 3a/ad B YCIOBUSX Iepexona Pec-
my6ukH benapych K ppIHOYHBIM OTHOLICHHSIM.

V3y4nB 0COGEHHOCTH KOHTpaKTa, MOXKHO OTMETHUTh
YTO HapsAYy C HOJIOKUTEIEHBIMH YCIOBHSAMH CYIIECTBYIOT
YCJIOBUSI, KOTOpBIE YXYALIAIOT IPaBOBOE IOJOKEHHE
pabOTHHMKa 1O CPaBHEHMIO C JCHUCTBYIOLIMM 3aKOHOJa-
TenbCTBOM. K TakuMm yCIIOBHSIM MOYKHO OTHECTH: HEBO3-
MOYKHOCTh YBOJIbHEHHUSI 10 COOCTBEHHOMY J>KEIJIaHHIO,
yCUJIEHHE OTBETCTBEHHOCTH 3a HapyLIEHHE 3aKOHOJa-
TENbCTBA O TpyAe (0coOble cirydaw AETPUMHPOBAHUS
paboTHHKA, BO3MOXXHOCTH IIOHIDKEHHS B KJIAacce), 0CO-
OCHHOCTH BHIIIATHL 3apa0OTHOM IUIATHI, BKIIOYCHUE
JOTIOJIHUTENBHBIX OCHOBaHUI PACTOP)KEHUsT KOHTpaKTa
10 HHULaTHBE HAaHUMATeJI.
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BOCCTAHOBJIEHUE POAUTEJIbCKHUX ITPAB
U IMPOBJIEMBI COBEPITEHCTBOBAHHMA ET'O
IIPABOBOI'O PET'YJIMPOBAHUA

IIpokonosuu A.A. (BHII, I'poono)

Cratpst 84 KobC Pecnybiuxu benapyck mpemycmar-
pHBaeT BO3MOXKHOCTH BOCCTAHOBJICHHUSI paHEe yTpayeHHbIX
pOIUTENbCKUX TpaB. BoccTaHOBIEHHE B POIUTEIHCKHX
npaBax JIONMYCKAaeTCs, €CIM 3TOro TpeOyioT HHTEpPEeCH!
JIETeN, U AeTHU HE YCHIHOBIEHBI [1].

B n. 23 IlocranoBnenus [Inenyma Bepxosnoro Cyna
Peciyommmku Benapych «O cyneOHOI mpakTHke Mo AeiaM
0 JMIIEHHH POJUTEIBCKUX IPaB» yKa3aHO, YTO B COOT-
BerctBuH co cT. 84 KobC Pecniy6onmkn Bemapycs Bompoc
O BOCCTaHOBJICHUM B POJUTENBbCKHX IPaBax peEIaeTcs
CYJIOM B TIOPSIKE MCKOBOTO IPOM3BOJICTBA 10 3asBICHUIO
JIUII, JTUIICHHBIX POJIUTENBCKUX MpaB. Takoe TpeGoBaHUE
NPeABABISIETCA K OPYrOMYy PpOIUTENI0 JHOO OINEeKyHY
(nmomeunrento) [2].

Ilepuoyn Bpemenwu, mpouieaunii ¢ MOMEHTA JHUIICHUS
POIUTEIHCKHUX MIPAaB A0 BOCCTAHOBICHHUS B POIAUTEIBCKUX
IIpaBax, JOJDKEH OBITh JOCTATOYHBIM, YTOOBI CyAUTH 00
W3MEHEHMH OTHOIIGHUS pOJAUTENEed K BOCHUTAHUIO H
coneprkanuto iereid. Cornacho 4. 1 ct. 84 KobC Pecry6mu-
k1 benapych BOCCTaHOBICHHME B POAUTENLCKUX MpaBax
IIPOU3BOJUTCS HE PaHEee YeM MO UCTEUEHHUH IIECTH MECSILIEB
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CO JHS BCTYIUICHHS B 3aKOHHYIO CHJIy PEIICHHS cylda O
JIMIICHAN POJUTEIHCKHUX TIpaB [1].

CIOXHOCTB BOCCTAHOBJICHHSI B POANUTEIBCKHUX IPaBax
B PecnryOinke benapyce 3akimodaercs M B TOM, UTO YIOB-
JIETBOPEHUE TAaKOTO TPEOOBAaHHMA BO3MOXKHO TOJBKO C
cormnacus pebenka, nqocturmero Bo3pacrta 10 ner (4. 2 cr. 84
KoBC Pecnyomuku benapycs). OnHako ponurens,
JIMILICHHBI POAMTENLCKUX IIpaB, B COOTBETCTBUH CO
cT. 80 KobC Pecny6nuxu benapych Tepser mpakTHdecku
BCE TpaBa, OCHOBaHHbIE Ha (pakTe poJcTBa C PEOEHKOM.
A obmenue ¢ pedbenkom, cornacHo cT. 83 KobC Pecny6-
muku benapyck, cTaHOBUTCSI BO3MOXKHBIM TOJIBKO C pa3s-
pelIeHus OleKyHa, MOMeYnTeNss pebeHka Mo IPockOe
poaMTeNeH, NUIIEHHBIX pPOXUTENbCKUX mpaB. Criemosa-
TEJILHO, Y peOeHKa 3a4acTyl0 OTCYTCTBYET BO3MOKHOCTB
yOenuTbess B TOM, 9TO €r0 POANTENHh M3MEHWICS B Iyd-
ILIYIO CTOPOHY, a ITOCJIEAHUI HE MOXKET EMY 3TO JOKa3aThb.

[Tonaraem, uro, ecnu peOCHOK BOCIIUTHIBACTCSA Y OIIE-
KyHOB (ToreuuTesield), MPHUEMHBIX WM MaTpPOHATHBIX
poaMTeneil, 1 TeM OoJee, KOrAa OH HaXOAWUTCS MOA Hal-
30pOM OpTaHU3allMu Ul JeTed, ocTaBIIuxca 0e3 monede-
HUS pOAMTENeH, POAMUTENb, JHUIICHHBIM pPOAUTEIBCKUX
IIpaB, B Cllydyae WM3MEHEHHs IOBEACHHUS [OJDKEH HMETh
IIPaBO HA MOCTOSIHHOE oOmeHne ¢ pebeHkoM. Takoe
3aKJIFOYCHUE, C YUYETOM MHTEPECOB PEOCHKA M ITOBEICHUS
POIMTEISI, IOJDKHBI IaBaTh OPraHbl ONIEKH H TTOTICUHTENIbCTBA.

Bropas npobnema, BO3HUKAIOIIAs B CBA3U C paccMar-
pHUBaeMOW MpoOIEeRypOH, —3TO OTCYTCTBHE MAKCHMAJILHOTO
CpOKa BOCCTaHOBJICHHUS B IpaBax. [IpenacraBmisercs, 4To
HCIPABJICHUE POAUTENS NOJKHO UMETh CTOMKHUI IJIaHO-
MepHBbIil XapakTep. B cBsizu ¢ yeM, Genopycckuii 3aKoHO-
JlaTenb YCTAaHOBHJI MHUHHMMANbHBIA CPOK AJII BOCCTaHOB-
JICHUA B POJUTENBCKUX IpaBax — HE paHee 4eM 0 HcTe-
YEHUHU LIECTH MECSIEB CO JHA BCTYIJICHHSA B 3aKOHHYIO
CHWIIy pelleHHd Cylda O JHMIICHUM DPOAUTENBCKUX IPaB
[3, c. 150]. Eciiu roBopuTh 0 MakKCUMaJIbHOM CPOKE, TO U
€ro BIIOJIHE pa3yMHO YCTaHOBHTh 3aKOHOJATENIHHO.
[osromy, mpemmaraem 4. 1 cr. 84 KobC PecnyOmmku
Benapycp m3noxuth B cienyromeil pegakuuu: «Boccra-
HOBJIGHHE B POAMTENBCKHX IIPaBax JOIyCKAeTCs, €CIH
3TOTO TPEOYIOT MHTEPECH! ICTEH, U JIETH HE YCHIHOBJICHBI.
BoccraHoBieHHe B POAMTENBCKUX MpaBax MPOU3BOIUTCS
TOJIBKO B CyA€OHOM HOpSIKE MO MCKY JIMIA, JUIIEHHOTO
POJIUTENBCKUX IPaB, HO HE paHee YeM II0 HCTCUEHHH
IIECTH MECAIEB, HO U HE MO3Xe TPeX JIET CO JHS BCTYIH-
JICHUA B 3aKOHHYIO CHWJIy pELIeHHS CyJa O JIUIICHHH
POIMTENHCKHX IPABY.

AHamu3 JeHCTBYIOIET0 OpadyHO-CeMEWHOTO 3aKOHO-
narenscTBa PecryOnmkm  bemapych TokasbIBaeT, dTO
3aKOHOM HE OIPaHMYEHO KOJMYECTBO JIMIIEHUH U BOCCTa-
HOBJIGHUH poxutens B npasax. CiesoBaTesbHO, CYUTaEM
BO3MOXXHBIM YKa3aThb Ha HEOJHOKpAaTHBIC (DAKTHI JIMIIE-
HUS pomuTenbckux mpaB B HopMax KobC PecmyGmumkn
Benapychk B OTHOIIEHHN OJHOTO PeOEHKA, KAK OCHOBaHHE
HEBO3MOJKHOCTH BOCCTAHOBJICHHSI B POAWTENBCKHUX TIPABAX.
B stoit cBs3u npennaraem gomonauTh cT. 84 KobC Pec-
nyonukn bemapych «BoccTaHOBIEHHE B POIUTENHCKHX
IpaBax» 4acThi0 3 CIEYIOINEro coaepkanus: «B cmydae
MIOATBEPK/ICHNUST HEOJHOKPATHOCTH JIMIIEHUsI pOAnTEeH
POIMTENBCKUX MpaB B OTHOLIEHWH OJHOIO pedOeHKa,
BOCCTAHOBJICHHE B POJUTEILCKUX ITPABaX HEBO3MOXKHOY.
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IMPABO YACTHOM COBCTBEHHOCTH
OU3NYECKHUX JINLL

Pyoens A.B. (BUII, Mozunes)

[TpaBo cOOCTBEHHOCTH TpaXIaH B CYOBEKTHBHOM
CMBICIIE — 3TO NMPAaBOMOYMS TpakJaHWHA BIAIETh, MOJb-
30BaThCSI U PACTOPSDKATHCS NPHHAMICKAIINM €My HMYy-
IIECTBOM, COOoasi OOS3aHHOCTH, BBITCKAIOIINE U3
CYIIECTBYIOIIETO TpaBa. [Ipu3HaHNe rpakaaH CyObeKTa-
MH IIpaBa YacTHOH COOCTBEHHOCTH HAIOJIHUIO IIPaBo
COOCTBEHHOCTH TpaKaH HOBBIM COZAEp)KaHUEM. OTO
MPOM30IILIO 32 CYET PacUIMPEHHs KaK cocTaBa OOBEKTOB
IIpaBa COOCTBEHHOCTH TpaXKAaH, TaK U LeJed HCIOJIb30-
BaHMsl 3THX 00BeKTOB. OObeKTaMH HX COOCTBEHHOCTH
MOTYT OBITh MaTepuaybHble Onara, HMMEIOLIHE YHCTO
MOTpeONTETbCKOE Ha3HAUCHHWE, W MaTepHalbHbIC Onara,
HEOOXOAMMBIE OISl OCYLIECTBICHHS ITPOM3BOACTBEHHON
WU XO35IUCTBEHHOU JesTeNnsHOCTH [4, ¢.255].

B kadecTBe 00IIETO NMPUHIMIIA YCTAaHOBJIEHO, YTO, 32
WCKIIIOYEHHEM CIIy4aeB, NPEAYCMOTPEHHBIX 3aKOHOM,
KOJIMYECTBO M CTOMMOCTH MMYILIECTBA, HAXOJSIIETOCT B
COOCTBEHHOCTH TpaKiaH, He orpaHuduBaercs. [Ipuyem
3aKOH MOXKET JOIyCKaTh TaKHe OTPaHMYECHHUS] TOJIbKO B
HHTEpecax HalMOHATBHON 0e30MacHOCTH, OOIIECTBEHHOTO
TOPSIJIKA, 3alINTHl HDABCTBEHHOCTH, 3/10POBbsl HACEIICHHS,
npae u cBo6o Apyrux Jiuil [2].

[TpaBo COOCTBEHHOCTH TpaXkJaH HE HCUEPIIBIBACTCS
HaJIMYMEM y COOCTBEHHHKA «IPHATHBIX» IpaB MO 00ia-
JIaHWIO0 MMYIIECTBOM — Ha HEM JIeXKaT W OIpe/esICHHbIE
o0s3arHOCTH. COOCTBEHHMK O00sI3aH CO/AEPXKaTh MMYIIe-
CTBO M HECTH PHCK €ro CiIydyaiHOW Tubenn, mopyu WIN
MOBPEX/ICHNS, €CJIN MHOE HE YCTaHOBIICHO JIOTOBOPOM
WJIN HE MPETyCMOTPEHO 3aKOHOIaTEIECTBOM.

CyObexTamu TpaBa 4aCTHOM COOCTBEHHOCTH SIBJISFOTCSI
¢usuueckue nuna. CiaenoBaTeNnbHO, YaCTHON NMpH3HAETCS
HE TOJNBKO COOCTBEHHOCTh TpaxaaH PecnyOnmku bema-
PYCb, HO U COOCTBEHHOCTh MHOCTPAHHBIX I'PAXKIAH U JIHIL
6e3 rpaxxgancTBa. B coorBerctBum ¢ Koncturymueit Pec-
nyomuku benapycs u 3akoHom PecmyGnuku benmapych
«O TpaBOBOM I0JIOKEHNH WHOCTPAHHBIX IPAXKIAH M JINI
6e3 rpaxxgancTBa B Pecniyonuke benapycb» nHOCTpaHHBIE
rpakaHe M Juia 0e3 rpakAaHCcTBa IOJb3ylTcs B Pec-
nmyOimke benapych mpaBocriocOOHOCTBIO HapaBHE € Ipak-
naHamu Pecrnyonmikn Benapych, ecim mHOe He omnpesieneHo




Koncrurynueii, 3akoHaMH W MEXIyHapOIHBIMH TOTOBO-
pamu Pecny6nuku benapych. HammonanbHOe 3akoHOmIA-
TENBCTBO, B 3aBHCHMOCTH OT TPHHAUIC)KHOCTH JHIA K
rpaxnaHcTBy Pecmybnmkm Bemapych, yctaHOBHIO 0CO-
OCHHOCTM TIPHOOpETeHHsST B YAaCTHYIO COOCTBEHHOCTBH
KBapTHP (IIOMOB) M 3EMENBHBIX y4YacTKOB. 3eMeNbHBIN
YYaCTOK MOXKET HaXOJIUTHCS B YaCTHOM COOCTBEHHOCTH
(bU3MYECKOTO JIUIIA TOJILKO B TOM CJIydae, €CJIM 3TO JIHLO
sBIsieTcsl rpaxkaannioM PecryOmuku benapyck, mocTossHHO
NPOXKUBAIOIIUM Ha Teppuropun PecryOnuku benapych
WIM TPUPABHEHHBIM K IIOCTOSIHHO NPOXXHMBAIOIIUM B
COOTBETCTBHHU C 3aKoHOAaTenbcTBOM PecmyOmuku bena-
PYCh YCTAHOBJIICHO, YTO MHOCTPAHHBIC TPaKAaHE W JIUIA
0e3 rpakIaHCTBa, IMMOCTOSHHO IMPOKUBAIOIINE HA TEppH-
topun PecryOnmkn bemapyce u 3aHMMarommecss Ha
3aKOHHBIX OCHOBAHUSX TPYAOBOH, XO35UCTBEHHON U MHOU
NeSTeHHOCTEIO, BIIPaBe MPHOOpETaTh KBApTUPHI (IOMa)
[0 JIOTOBOPY KYIUIM-TIPOJAXXH B JFOOBIX HACEJICHHBIX
nyHkrax Pecryonuku Benapycs [1, €. 486].

OOnanass kak CyOBEKT IpaBa TPaKIAaHCKOW MpaBO U
JICECIIOCOOHOCTRIO, JII000e (DU3UYECKOES JIUI0 MOMKET
SBJIATBCS CyOBEKTOM IIpaBa 4YacTHOW COOCTBEHHOCTH.
CyOBeKTOM MpaBa COOCTBEHHOCTH (PU3UUCCKUX JIUI[ MO-
JKeT OBITh OTHENBHBIN IpaXkIaHuH. BMecTe ¢ TeM uMyte-
CTBO MOJKET MPUHAIJICKATh HA MpaBe OOIeH — JOIeBOM
WA COBMECTHOH — COOCTBEHHOCTH OJHOBPEMEHHO IBYM
i OoJee TpakJaHaM. YYacTHHKOB 00IIei COOCTBEHHO-
CTH Ha3bIBAIOT COCOOCTBEHHHKAMH, HO CYOBEKTOM IpaBa
COOCTBEHHOCTH SIBJSICTCS] KaXKIBI M3 HUX, a HE MX KOJ-
nektus [3, ¢. 352].

CyObeKTamMu TIpaBa 4aCTHON COOCTBEHHOCTH SIBJISIOTCS
o6a cymnpyra. VIMy1iiecTBo, HaKUTOE CYyNpyraMu BO BpeMsi
Opaka, HAXOJUTCS B MX COBMECTHOW COOCTBEHHOCTH, €CIIH
JOTOBOPOM MECKAY HUMU HE YCTaHOBJICH WHOU PEKUM
9TOr0 HMMyIiecTBa. B coOOCTBEHHOCTH Tpa)JaH MOXKET
HaXOIUTBhCA JII000€ FWMYIIECTBO, 33 HCKIIOYCHHEM
OTJENBHBIX BHIOB UMYIIECTBA, KOTOPOE B COOTBETCTBHU
C 3aKOHOM HE MOXKET IPUHAJICKATH TPaKIaHAM.

Ha mpaBe coOCTBEHHOCTH Yy TpakHaH MOXET Haxo-
JTUTBCS HEIBIDKAUMOE HMMYIIECTBO, B TOM YHCIE JKUIIBIC
JoMa (KBapTHUPHI), 3eMENbHBIC YYACTKH, TPEATIPUITHS KaK
HNMYIIECCTBEHHBIE KOMIIJICKCHI. Fpa)K}IaHI/IH MOXKET UMETh
B COOCTBEHHOCTH JABMXKUMOC HUMYHICCTBO, TaKO€ Kak
TPAHCHOPTHBIE CPEACTBA, JEHBI'H, IIGHHBIE OyMarm.
Fpa}KuaHe MOTYT ABJIATHCA COOCTBEHHUKAMU NMYIIECTBA,
CO3/IaHHBIX MMM IOPUAMYECKHX JHUI[ (YyHUTapHBIE Mpes-
TPUSTHS U YIpeKIeHws). [ pakaaHaM MOTYT MPUHAIICKATD
npaBa, KOTOPBIE HE OTHOCATCS K KaTeTOPHH BeTHBIX. OHH
BXOZST B COCTaB MMYIIECTBA, HA KOTOPOE MOXKET OBITh
o0pamieHO B3BICKAHHE KPEIUTOPOB W (WJIM) KOTOpOe
MOJKET COCTABUTh HACIICACTBEHHYIO Maccy.

B cootBerctBum ¢ XKmmiHEIM KoekcoM PectryOmukm
BenapyCL HaHUMAaTEIN KUJIOTO MOMEIIEHUA B JIOME T'OCy-
JapCTBCHHOT'O XKUJIUIIHOTO (1)01-1;13 HUMECHOT BO3MOXHOCTH
nproOpecTH ero B 4acTHYI0 COOCTBEHHOCTh. Bmecre ¢
nproOpeTeHNeM B YacTHYIO COOCTBEHHOCTh KBapTHPHI B
MHOTOKBAPTUPHOM JKHJIOM JIOME Tpa)kJiaHne MmproOpeTaroT
W JIONI0 B TIpaBe oOmmIeil 0JIeBO COOCTBEHHOCTH Ha
o0II1e TIOMEIIeHNUS JIoOMa, HEHECYIINe KOHCTPYKIMH JIoMa,

MEXaHHIECKOE, IEKTPUUECKOE, CAHUTAPHO-TEXHHIECKOE
1 MHOE 000pyAOBaHME 3a MpenenaMu KBapTupsl. 1Ipu Ha-
JIMYMN YCIIOBUM, YCTAHOBJICHHBIX 3aKOHOM PecmyOumku
Benapych ot 8 stHBaps 1998 1. «O cCOBMECTHOM JOMOBIa-
JCHUI» COOCTBEHHUKH HEABMKMMOTO UMYILECTBA COBME-
CTHOTO JOMOBIIaICHUS MOTYT OPTaHH30BaTh yIPABICHHUE
HEJIBM)KUMBIM UMYILIECTBOM COBMECTHOTO JOMOBIIA/ICHHS
Yyepe3 TOBApUILECTBO COOCTBEHHUKOB [4, c. 255].

ConepxaHue mpaBa COOCTBEHHOCTH B OOBEKTHBHOM
CMBICIIE KaK WHCTHTYTa 3€MEJIBHOIO IpaBa COCTABISIET
COZIep’)KaHWE HOPM IIpaBa, PETYIUPYIOUIMX SKOHOMHUYE-
CKHE OTHOILICHHS 3EeMeNIbHOM coOcTBeHHOCTH. HopMmbl
3TOT0 MHCTUTYTa cofepxarcsa B Koncrurynun Pecry6nu-
k1 benapycs, Konekce o 3emiie, ['paxxnaHCcKoM KOJeKce U
LIEJIOM PSi/ie 3aKOHOB U IIOA3aKOHHBIX aKTOB.

Copneprkanne mpaBa COOCTBEHHOCTH B CYOBEKTHBHOM
CMBICIIE 00pa3yloT NPHHAICKANINE KOHKPETHOMY COO-
CTBEHHHUKY IIpaBoMoums |3, c.69].

B n.1 c1.210 I'paxnanckoro Konekca PecmyGnuku
Benapyce ycraHoBieHO: «COOCTBEHHUKY INPHHAIEKAT
npaBa BJIaJICHUA, TMOJB30BaHUA U PACIOPSIKECHUSA CBOUM
uMytecTsoM» Kaxxaoe u3 NaHHBIX MPAaBOMOYUN BXOJUT
HEOOXOAMMBIM AJIEMEHTOM B IIPABO COOCTBEHHOCTH.

I1.2 cr.210 TI'paxmanckoro Komekca PecmyOmuku
Bbemapyce rmacur: «CoOCTBEHHHK BIIpaBeé IO CBOEMY
YCMOTPEHHIO COBEPIIATh B OTHOIICHUN IPUHAAJICKAIIIETO
eMy HMMYIIEeCTBa JIOObIe AEHCTBUS HE NPOTHUBOpPEYAIIHE
3aKOHYy, OOIIECTBEHHOH TIOJb3e M OE30MacHOCTH, He
HaHOCAIIME Bpela OKPYXKAIoIeH cpene, HCTOPHUKO-
KYJbTYPHBIM IEHHOCTSAM MW HC YIEMJIAIOMUX IpaB U
3alIMIIAEMbIX 3aKOHOM HHTEPECOB JAPYTUX JIUI, B TOM
YHUCJIe OTYYXJaTh CBOE HMYIIECTBO B COOCTBEHHOCTh
JPYTUM JIMIIaM, MepeaBaTh UM, OCTaBasCh COOCTBEHHHU-
KOM, IMpaBa BJIaACHUSA, IMOJB30BAHUA N PACIIOPSKCHUA
HUMYIIIECTBOM, OTJaBaTh MMYIIECTBO B 3aJ0T U oOpeMe-
HATH €r0 JPYTHMH CHOCO0AaMH, a TaKKe PacIopsDKAThCS
UM HHBIM 00pazom» [2].

B 3axmouenne HeoOXOIUMO OTMETHTB, YTO B COOT-
BercTBUU co ctarbeil 210 I'paxnmanckoro Koaekca Pec-
myomuku benapychk nox mpaBoM COOCTBEHHOCTH NMOHUMAET-
Csl BO3MOXKHOCTD COBEpPIICHUS JIIOOBIX NeicTBHI coOCT-
BEHHUKOM MO CBOEMY YCMOTPEHHIO, HO, HECMOTps Ha
LUIMPOTY CBOMX [JEHCTBUI B OTHOLICHUH 3aKPEIUIEHHOIO
3a HUM UMYIICCTBA, COOCTBEHHHMK OrpaHUYCH B HUX YyKa-
3aHUAMHU 3aKOHA, IpaBaMU U UHTCPECCaAMU JAPYTUX JIUIL.
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IMPU3HAHUE I'PAXKIAH
HEJEECIIOCOBHBIMH U OT'PAHUYEHHO
JAEECIIOCOBHBIMMU:

HOBOE B ITIPABOBOM PEI'YJIMPOBAHUH

Cusax C.B. (bUII)

3akonom Pecnyonuku benapycs ot 17.07.2018 Ne
135-3 ObuIM BHECEHBI M3MEHEHUS U J0MoJHeHus B ['pax-
naHckuil konexc Pecny6nuku benapycs [1] (manee — I'K)
B cTateu 29 u 30.

Ha ceropmsiumamii aenp m. 1 cr. 29 TK [1] momonuen
CIICIIYIOIIIMM TOJIOXKCHUEM — TPKAAHUH, KOTOPBII B CBSI3U
¢ 3a00JICBaHUEM HAXOJHUTCSI B OECCO3HATEILHOM COCTOSI-
HHUHM, WCKJIIOYAIONMIEM BO3MOXKHOCTH HMOHMMAaTh 3HAYCHHE
CBOUX JCHCTBHI WM PYKOBOANUTH UMH, MOXET OBITh IIPH-
3HaH CyIOM HEIEeCIOCOOHBIM B MOPSAIKE, YCTAaHOBJICH-
HOM TPaXIAHCKHM IIPOIECCYAIbHBIM 3aKOHOJATENBCT-
BoM. Han TakuM rpak JaHMHOM yCTaHAaBIIMBAeTCS OIEKa.

B cootBercTBUM ¢ HOBOW pemakuueit m. 3 ct. 29 ['K
[1] ecnu necuxudgeckoe coCTOSTHUE TPaskAaHMHA, KOTOPBII
ObUI IPU3HAH HEJEECIIOCOOHBIM BCIEICTBUE TICUXUIECKO-
ro paccrpoiicTBa (3aboneBaHus), yIy4dllIUiIoChk, CyA MpHU-
3HAET 3TOr0 TPAXKJAHWHA OTPAHWICHHO J1€eCIIOCOOHBIM B
cootBercTBUH ¢ M. 2 cT. 30 TK [1] mim meecriocoOHBIM.
Ha ocHoBaHmMy pemieHuns cyga 0 NpU3HAHUM TPaKAaHMHA
JIEeCIIOCOOHBIM OTMEHSIETCSI yCTAHOBIICHHAs HaJl Tpakaa-
HUHOM OTICKa.

Bwmecre ¢ Tem, mo MHeHHIO TIpodeccopa H.B. Kozmo-
BOM, UCIOJIb3YEMBII B 3aKOHE TEPMUH «IIPU3HAHUE HE-
JIeeCIOCOOHBIM» TPE/ICTABISIETCST HE BIIOJHE KOPPEKT-
HBIM, TIOCKOJIBKY Tpa)XAaHUHA HENb3sl IOJIHOCTBIO
JHULIATh JeecrocoOHocTH. Jlaxke Oyaydn NpH3HAHHBIM
HEJIeeCIOCOOHBIM, TPAXIAHUH MOXKET COBEpLIAaTh (HaKTH-
YyecKue JIeHCTBUA U IOpUINYECKUE IOCTYIIKH, BCIECICTBHE
KOTOPBIX Yy HEr0 MOTYT BO3HHKAaTh WHTEIUIEKTyaJbHBIC
npaBa (Ha pe3yibTaTbl TBOPUYECKOH AEATEIBHOCTH U Jp.),
IIPaBO COOCTBEHHOCTH M Mp. B ciydasx, ycTaHOBIEHHBIX
3aKOHOM, TaKOH IpakIaHWH MOXET HECTH MMYIIECTBEH-
HYI0 OTBETCTBEHHOCTH [2 ¢.26].

Buecennbie monoaHenus B ¢T.29 'K [1] cocobcTBo-
BaJM TPAaBOBOMY MOJAXOAY K ONPEAETICHUIO IMPAaBOBOTO
MIOJIOXKEHNS TPakJaHWHA, CTPAJaroIiero 3abosieBaHHEM,
BCJIEJICTBHE KOTOPOTO OH HAXOJUTCSA B OECCO3HATEIEHOM
COCTOSTHHH, @ TaK)Ke HeCyT B ce0e BO3MOXKHOCTh Ipak/a-
HUHa TIpU YIY4YLOIGHHH TICHXWYECKOTO paccTpoiicTBa
(3aboneBanms), OBITH MPU3HAHHBIM OTPAHIMYCHHO IEECIO-
COOHBIM WJIM JEECIOCOOHBIM M YCTaHaBIMBATh OOBEM
mpas B cooTBeTcTBUHM ¢ 4.2 m.2.c1.30 'K [1].

Hogoii sBisercs Hopma u. 2 cr. 30 'K [1], cornacuo
KOTOPOH, TpaXJIaHWH, Y KOTOPOTO BCJIEACTBHE NCHXHYE-
CKOTO paccTpoicTBa (3a00yieBaHU) OTpaHUYEHA CIIOCO0-
HOCTH ITOHMMATh 3HAYE€HHE CBOMX JCHWCTBHUII WIIN PYyKOBO-
JUTh UMH, MOXET OBITh OrpaHHYEH B JEEeCHOCOOHOCTH
CyIOM B TIOpSJIKE, YCTAHOBIEHHOM TPaKTAHCKHM IIPO-
I[eCCyaJIbHBIM 3aKOHOAATeNbCTBOM. Han HUM ycTaHaBIH-
BAETCsl IONEYUTENLCTBO. B 3TOH K€ cTaTbe pacllUpeHbl
IIpaBa TaKOro TpaKTaHMHA HAa COBEPINEHHS OTrpaHWYCH-
HBIX CJEJIOK, a TaKKe MOJydaTh 3apabOTOK, NMEHCHIO U
WHBIE JOXO/BI U PACIOPsDKAThCI UMH. A BOT COBEpILICHHE
JIPYTUX CHEJOK TaKMM TPaskJAaHHMHOM JOITyCKAeTCs JIMIIb
C coriacus OIEeYHTEs.
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AbcomoTHO HOBOH siBisiercst HopMma 1. 4 cr. 30 T'K
[1], cormacHO KOTOpOW, €CM TCHXHUYECKOE COCTOSHHE
TpaKIaHWHA, JIEeCIIOCOOHOCTh KOTOPOTO ObLIa OTpaHuye-
Ha BCJICJICTBHE IICHXMYECKOTO PacCTpoicTBa (3a00eBaHwst),
YXYOIIUIOCh WM YIydIIMIOCh, CYA COOTBETCTBEHHO
MPU3HAET 3TOTO IPakAaHMHA HEJEECHOCOOHBIM B COOT-
BercTBuM co cT. 29 I'K [1] umu oTMeHsieT orpaHuYeHHE
€ro JIeeCrioCOOHOCTH.

Crates 30 T'K [1] ycTanaBiauBaeT o0BeM TexX Ipas,
KOTOpBIE I'PaKAaHUH, OTPAaHMUYCHHBIN B JieecriocoOHOCTH,
MOJET OCYIIECTBIATh CaMOCTOSTENIBHO, a TaKXke BO3-
MOJKHOCTb OTPaHHUYEHHS TpaXKIaHUHA B CAMOCTOSTENb-
HOM OCYIIECTBICHHH [AaHHBIX IIPaB MO XOJATalCTBY
MONEYNTENs WA OpraHa ONEKH M IOIECYUTENBCTBA.
HcKmounTenbHO Ba)XKHBIM CUHTacM COXPAHCHHE 33 yKa-
3aHHBIMU JIMIIAMHU TIpaBa Ha MOJydYeHHE 3apaboTKa, MEH-
CHH ¥ UHBIX I0XOZ0B H PACTIOPSDKEHHIE HMU.

T. OcTtpoBckasi, 3aMeCTUTENIb HadaJdbHUKA YIIpaBiie-
HUSI CIIOXHBIX CYAEOHO-TICUXMAaTPUUECKHX OKCIIEPTH3
I'maBHOro  ympaBieHHs  CyaeOHO-IICUXHUATPUIECKUX
skcneptu3 llentpanpHoro ammapara I'KCD, skcmept-
ncuxuatp, o6 msmenenusx B I'K [1] ormewaer — «Orpa-
HUYEHHAas JIeeclocOOHOCTh AAacT HaM BO3MOXXHOCTH H3-
OexaTh TOJSPHBIX KpalHOCTel: neecrmocoOeH / Henee-
CHOCOOEH, YMEHBIINT CTHUTMATH3alWI0 TICHUXHATPHU U
pacmmpuT npasa nanueHToB. CyaeOHbIe IKCIEPTH MPH-
HUMAaJIi aKTUBHOE YJ9acTHe B Pa3pabOTKe 3TUX HOBILIECTB
U TIPUBETCTBYIOT UX 3aKOHOJATENbHOE 3aKperuieHne» [3].

Jnst cpaBHeHus, I'paxnanckuil kojekc Poccuiickoit
Deneparun (nanee — ['K PO) [4] u I'paxxnanckuit koxekc
VYkpauns! (nanee — 'K Ykpaunsr) [5] B uacTu npu3HaHUA
rpakJaHUHA HEAEeeCHOCOOHBIM M OIPaHHMYCHHO [EecIo-
COOHBIM, TPaKTYIOT AaHHbIE HOPMBI HECKOJBKO HHaue.
Tak B c1. 29 'K P® [4] u B cT. 39 T'K Vkpauns! [5]
OTCYTCTBYET IOJIO)KEHHE O NMPHU3HAHUM TpakIaHHHA He-
JIeeCIIOCOOHBIM, KOTOPBIH B CBA3U ¢ 3a00J€BaHMEM HaXo-
JquTcsi B OEcCO3HATEIHbHOM COCTOSIHHM, HCKITIOYAIONIeM
BO3MOXXHOCTh ITOHUMAaTh 3HAUY€HHWE CBOUX JICHCTBHH MIN
PYKOBOAUTH UMH.

TakuMm 00pa3oM, MOXKHO C/IeNIaTh BBIBOJ], YTO BHECEH-
Hble nonoiHeHus B cT. 29 'K pacmmpuno nepedeHs oc-
HOBAaHUI JUIA NMPHU3HAHUS TPaKAaH HEIeeCOCOOHBIMU B
Pecnybnuke benapychs.

Jlo HemaBHEro BpEMEHM pOCCHiiCKOe IIpaBo, NpHU
HIMYUM y JIUIA TICHXWYECKOTO PACCTPONCTBA, Mpey-
CMaTpHUBAJIO JIUIIb BO3MOXHOCTH NPU3HAHUS TAKOTO JIHIIA
HeJIeecloCOOHBIM, BHE 3aBHCHUMOCTH OT BHJA U CTEICHU
Takoro paccrpoicrsa. B 2015 rony ¢ BHeceHueM u3Me-
Henuil B 'K P® [4], 3ak0oH cTan BBIAENATH CIy4au Oorpa-
HUYEHHUS JI€eCIIOCOOHOCTH TpaXk/laHWHA BCIIEICTBUE ICH-
XHYECKOTO PaccTpoiicTaa.

Tem Bpemenem, n.1 cr.36 'K Vkpaunsl [5] npeny-
CMaTPHUBAET, YTO CYJ MOXXET OTPAaHHYUTH I'Pa)XIaHCKYIO
JIEeCTIOCOOHOCTh (DU3MYECKOTO JIMIA, €CIIM OHO CTPalaeT
MICUXUYECKUM PacCTPOHCTBOM, KOTOPOE CYIIECTBEHHBIM
00pa3oM BIHSET Ha €ro CIOCOOHOCTH CO3HABaTh 3HAYE-
HHUE CBOMX ACUCTBUH M (WIN) pyKOBOIUTH NMHU. COTJIaCHO
m.1 c1.37 TK Vkpaunsl [5] momydeHnue 3apaboTka, MEH-
CHH, CTUNICH/IUH, JIPYTUX J0XO0JIOB JIMLA, C OTPaHUYEHHOMN
IpakIaHCKOM /1eeclioCOOHOCTBIO, M PaclopsDKEeHHE MMHU
OCYIIECTBILIIOTCS NoreunTeseM. [loneunTens MOKeT MiCh-
MEHHO pa3pellnTh (PU3MIECKOMY JIMIy C OTrpaHUYEHHOU




TPa)KAaHCKOHM JI€€CIIOCOOHOCTBIO, CAMOCTOSITENIFHO TIOJTY-
4aTh 3apabOTOK, MEHCHIO, CTHIICHAHIO, IPYTHE AOXOIbI U
pacniopsbkatbess UMU. Takum 0o0paszoMm, Oernopycckuii 3a-
KOHOJaTeNNb IOUIET II0 IIyTH POCCHIHCKOTO TpaBa, TIe
TPaXIaHUH, AEECIOCOOHOCTh KOTOPOTO OTpaHHYCHA
BCJIC/ICTBHE TICUXWYECKOTO paccTpoiicTa (3aboseBanHus),
BIIPaBE CaAMOCTOSATENILHO IOJY4aTh 3apadOTOK, NEHCHIO U
HHBIC JOXOAbl U paCIOPAKATLCA UMU. COBCpLL[aT]) Apyrue
KPYIHBIE CHEIKH TaKOW TIpakJAaHHMH MOXET C COIJIacus
IIOIICYHUTECIIA.

Hecmotpst Ha 0COOEHHOCTH TIPaBOBOTO PETYIMPOBAHUS
paccmaTprBaeMoro Bompoca B ykasaHHbIX ctatbsix ['K Pec-
ny6nmkn benapycs HemaBHME M3MeHeHUs ctaThu 29 u 30,
MPOIEMOHCTPHUPOBAIIH TIOTBITKY PELINTh Ha YPOBHE IpaBa
OIIHY M3 CJIOXHEUIINX COLHANBHBIX IpobiieM — obecre-
YEeHHE 3aIlUTHI JIUI, CTPAJAIOIINX ICHXUYECKUMH pac-
CTPOMCTBAMHM pA3JIMYHOM CTENEHU TSKECTH, a TaKXKe
BCTYIAIOIUX B MPaBOBbIC OTHOIICHWS C HUMU YYaCTHHKOB
IpakAaHCKOTro 000poTa.

Takum 00pa3oM, B OCHOBE HOBBIX HM3MCHCHHIA, BHE-
CeHHBIX B HAaI[IOHAJBHOE 3aKOHOJAATEJbCTBO, JIEKUT
IMOHUMAHUE TOTO0, 4YTO B ClIy4ya€, KOorjaa rpaXaaHuH HEC
MOXET CaMOCTOSITEIBHO 3alUIIATh Ce0sl MM OCYIIECTB-
JSITH CBOM IIPaBa, 3a/1a4ya roCyAapcTBa COCTOUT HE B TOM,
YTOOBI OTPAHMYHTH €0 B IIPaBE NPHHUMAThH IOPHITICCKU
3HAYMMBIE PEIICHHS, a PEIOCTABUTH €My HEOOXOANMYIO
HOAJEPXKKY Uil pealn3alliid CBOEro MpaBa CaMOCTOS-
TENIBHO OCYIIECTBIIATh CBON MMYIIIECTBEHHBIC HHTEPECHI.
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BbICEJIEHUE KAK OJHA U3 HAUBOJIEE
CJIOKHBIX KATEI'OPUH XKNJINIIIHBIX
CIIOPOB

Cunenvruxk H.B. (BHII, Mozunes)

[IpaBo Ha XuiMIIE SBJISETCS 3IEMEHTOM OOIIEH CHC-
TEMBbI IIpaB ¥ CBOOOJ YeJOBeKa W rpakJaHuHA, ero Gop-
MUPOBaHUE MPOUCXOAMIIO OJHOBPEMEHHO C Pa3BUTHEM U
HOPMATUBHBIM 3aKPEIUIEHUEM BCEH CHCTEMBI NIPaB U CBO-
60x. [Ipn 3TOM IMOHMMaHWE CYIIHOCTH IIpaBa Ha JKUJIMIIE
NepBOHAYAILHO 3aKII0YaJIOCh B NPU3HAHWHU COIMAILHON
IIEHHOCTH JXKMJIMIIA KaK 00BEKTa COOCTBEHHOCTH, a TaK)Ke

TIPU3HAHKS HEPUKOCHOBEHHOCTH JKMJIMINA, KaK COCTABHOTO
JJIEMEHTAa TpaBa HA HEMPHKOCHOBEHHOCTb JIMYHOCTHL
BcenencrBue dero oGnamaHue XWIHIIEM OBIIO TMPH3HAHO
BaYKHOHN COCTaBIIAIOIIEN COLIMATBHOTO CTAaTyCa JTUYHOCTH.

B Koncturymuun Pecny6mmkn benapyck cymHOCTB
IIpaBa Ha KIIHIIE 3aKJIF09AeTCs B MPU3HAHHUN 32 KaXKJ[bIe
€CTECTBEHHbIE TpaBa 001a7aTh M MOJB30BATHCS TaKUM
COIMAIHBIM 0JIaroM Kak >KHJIMIIE, a TakKe MpaBa NpH-
o0peTaTh XHMJIMILE Ha TeX WM WHBIX OCHOBaHUsX. [lomrmo
9TOT0, KOHCTUTYIIMOHHOE MPaBO Ha JKWIHIIE BXOIUT B
CHCTEMy MpaB M CBOOOJ 4YeNOBeKa M TIpakAaHHHA,
a UMEHHO — B CHUCTEMY COLIMANbHBIX IpaB. B cucreme
COIIMABHBIX TIPaB, NIPU MPU3HAHUHI €TO CaMOCTOSITEIbHO-
CTH, TIPABO HA JKWINILE SIBISETCS 3JIEMEHTOM KOMILIEKC-
HOTO TIpaBa Ha JOCTOHHYIO JKH3Hb.

Beicenenne rpakaaH M3 KHIOTO IIOMEIICHHS JOITyC-
KaeTcsl TOJIbKO Ha OCHOBAHMH PEIIeHHUs cyaa. Beicenenue
B aJIMHUHHCTPAaTUBHOM IOpsAAKE (C CAaHKIHH MPOKYpopa),
KaK MCKIIIOUYEHHE U3 00LIero npaBuia, JA0MyCKaeTCs JINIIb
B OTHOIOCHWUH JIMIL, CaMOYIIPpAaBHO 3aHABIINX KHUJIIOC
IIOMCHICHHUC M HaXOJAIIHUXCSA B aBapHﬁHOM COCTOSIHUU
WIN TPO3SIMX 00BAJIOM J>KWIBIX nomerieHnid. OpHako,
KaK TMOKa3bIBaeT NIPAKTHUKA, BBICEJICHHUE C CAaHKIIMU IIPOKY-
popa B HacTosimee BpeMs (PaKTHIECKH HE IPUMEHSETCS.
[IpemocraBinsas HAHMMATEISIM MPABO MOIB30BAHUS JKHIIBIM
MIOMEIIEHNEM, TOCYAAPCTBO BO3JIATAeT HA HUX U PsA 0051-
3aHHOCTEH 10 COOJIONEHHWIO 3aKOHOB, 3aKJIIOYEHHBIX
JIOTOBOPOB HaliMa, MPaBWJI MOJB30BAHUS M COXPAHEHUS
KHJIBIX TIOMEIICHUH | T.1I.

[ToaToMy B XHJIHIIHOM IIpaBe YCTaHOBJIEHA OTBETCT-
BEHHOCTh HaHHMaTellell 3a HapylleHHe CBOMX 00s3a-
TCJIBCTB IO JOTrOBOPY HaliMa KHJIOTO NOMCIICHHUSA B BHJIC
MPUBJICUCHUA K IOpPI}IH‘-IeCKOﬁ OTBCTCTBCHHOCTH, KOTI'J1a
IIpY HAJUYHUU OCHOBAHUH, NMPENYCMOTPEHHBIX 3aKOHOM,
CyJl MOXKET BBIHECTH PEILICHHE O PACTOPKEHUH TOTOBOPA
XWJIMIITHOTO HaiiMa M BBICEJICHWH BHHOBHOTO C TIpEKpa-
IIEHHEM BCeX CYOBEKTHBHBIX IIpaB M OO0s3aHHOCTEH
CTOPOH I10 JOTOBOPY. JKUIHMIIHBIN KOJEKC BBIAEIIET J1Ba
BU/Ia: BBICEJICHHWE C IIPEJOCTABIEHHEM IPYroro >KHIIOTO
TIOMEIICHUS, a TAKXKE BbICEJNIEHHE 0e3 Mpep0oCTaBICHUS
JPYTOTro XHJIOTO ITOMEIICHHSI.

IlepBblii B HE ABIIAETCS CAHKLMEH K HAHMMATEIIIO 32
HCBBITIOJTHCHHUEC CBOUX 065[33HHOCTCI>’I, TaK KaK HMCCT
MECTO B CITy4asiX, €CIIM JJOM, B KOTOPOM HAXOJUTCS JKUIIOE
MOMEIIIeHHEe, TOAJISKUT CHOCY, €CIH JKHUJIOe ITOMEIICHHE
HOAJIEKUT NIEPEBOTy B HEXKHJIOE TOMEIICHUE MITH TIPU3HAHO
HETIPUTOJIHBIM IS TIPOXKUBAHMS JIMOO B pe3yJbTaTe MpoBe-
JICHHS KallUTAIFHOTO PEMOHTa WIIM PEKOHCTPYKIMH JIOMa
XKWJIOE TIOMEIICHHE HEe MOXET OBITh COXPaHCHO WM €ro
o0mas TIoNmaab YMEHBIINTCS, B PE3YNIbTATe Yero MpPOXKH-
BAIOLINE B HEM HAHMMATENb M WICHBI €r0 CeMbH MOTYT OBITH
TIPU3HAHBI HYKIAFOIIMMHUCS B JKHJIBIX TTOMEIEHHSX.

HaHHBII\/’I BHJ BBICCIICHUA OYCHBb BAXXCH, TAK KaK UMCCT
LCJIBI0 YIIYUIINUTD JKUWIAIIHBIC YCIIOBUA I'PAXKIAH B YCIIOBUAX,
Koraga OHpeHeHeHHBIﬁ IIPOUCHT HACCJIICHUA IMPOKHUBACT B
BETXUX N aBapHﬁme JoMax, HE l'lpI/ICHOCO6J'I€HHBIX JUIA
ITOCTOSTHHOTO TIpOXHBaHUsA. 11oaTOMy cyneOHbIEe nena 1o
HaHHOﬁ KaT€TOpHH BBICCIICHUA HOJIKHBI CII0CcO0CTBOBATH
MIO3TAITHOMY TEPECEIEHHIO JKMUIBIIOB B OJIaroyCTpOSHHBIE
KWJIbIE TIOMELIEHUs, CHOCY aBapHHHOTO >KWJINIIHOTO
(doHza, a TaKKe MOArOTOBKE OCBOOOXKICHHBIX 3€MEIbHBIX
y4acTKOB I HOBOM 3acTpoiku. I[Ipmuem HeoOXommmo
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4eTKOe COONIIOJICHHE OpraHaMd BJIACTH TpeOOBaHUH,
KOTOPBIM JIOJDKHO OTBEYaTh IPEIOCTABISIEMOE ITOMeEIe-
Hue [2, c. 53].

Taroke BBICETICHHE C TIPEIOCTABICHHEM IPYTOTO JKIJIOTO
TIOMETICHHS, KOTOPOE MOXET HEe OTBEYaTh KPUTEPHsAM Omaro-
YCTPOEHHOCTH — SBJISICTCS CAHKIMEH 3a HapyIIeHIe 00s3aH-
HOCTH 10 BHECCHHIO IUIATHI 32 JKUJIOC MOMEIICHHE U KOMMY-
HAJIbHBIC YCJIYTH, TaK KaK MPUMEHSCTCS K HAHUMATEIIO U
YJICHAM €r0 CEMbH, KOTOphIC OoJice IIeCTH MecsIeB 0e3
YBa)XUTEIBHBIX MPUYKMH HE BHOCAT IUIaTy. Bhicenenue rpa-
KJIAH U3 3aHMMAEMOr0 MMH KHJIOTO MOMEIICHHs Oe3 Tpe-
JIOCTABJICHUSI JIPYTOTO JKWJIOTO TOMEINCHUS MMEET 0Cc000
KapaTelbHBIA XapakTep, HOCKOJIBKY IPIMEHSICTCS 32 HeHAI-
Jie)KaIIee MCIONTHEHNE JKIIHIIHBIX O0sS3aHHOCTEH M MHOE
BHHOBHOE TIOBE/ICHNEC HAHIMATEJIS JTHOO0 WICHOB €r0 CEMBH.

C BBenmeHHeM B JeicTBHE HOBOHM pemakiuu JKuiwm-
Horo kxopekca (mamee XKK) Pecry6mmkn Bemapyce mepe-
YeHb IIPaB Ha XKIJIbIE TOMEIICHUS TIOYTH HE M3MECHMIICA.
JevictBuss HOpM 1.3 cr. 62 m a63.5 ml cr. 79 KK
M0-pa3sHOMY YCTaHABIMBAOT MOPSIOK JEUCTBUM, KOTOpHIE
JOJDKHBI MTPESANPUHATE B OTHOIICHUUN HaHUMAaTeJeH 3auH-
TEPECOBAHHBIC B BLICCIICHUU JIUIIA. Ilo MOEMY MHCHHIO
JOJDKHA OBITh OJTHA YeTKasi HOpMa B KOTOPOH OymeT pas-
peIIeH BOIPOC CPOKa, MO MCTEYCHHUH KOTOPOTO HaHWMa-
Tenb OyIeT MpWBJICYCH K aIMUHHACTPATHBHON OTBETCT-
BEHHOCTH 3a HapyIIeHHE [OTOBOpa HaliMa KIJIOTO
moMenieHusl. Takke CIeayeT yperyimpoBaTh BOMPOC,
Kacaroruiics 1.3 cr. 61 u n.1 cr. 56 J)KK o Tom, HE0OXO-
IUMO JI COTJIaCHE COBCPIICHHOJECTHHX UICHOB CEMbBH
HAaHMMATeJI1 Ha PacTOPKEHHE JOroBOpa HalMa KHJIOTO
IIOMCUICHUA WJIH HET. OZ[HaKO 3HAYUTCJIBbHO HU3MCHUIIUCH
OCHOBAaHUA BO3HHUKHOBCHHA U MNPEKPAIICHUA HEKOTOPBLIX
U3 paHee CYIIECCTBOBABIIMX IPaB, 3aTPOHYTO M UX COJCP-
XKaHue. DTO OOCTOATEIBCTBO YPE3BBIUANHO BaXKHO IS
HayKU >KUJTUIIHOTO mpasa. [1, c. 74].

Cropsl, CBsI3aHHBIC C peaH3anreii mpaBa Ha KIUTUIIE,
JIOCTATOYHO PAaCHpPOCTPaHEHBI B CYACOHON NpaKkTHKE U
TPAIUIMOHHO SBIIIOTCS B paMKaX BCEH CHCTEMBI TPaK-
JTAHCKO-TIPABOBBIX CIIOPOB OJTHOW M3 HamOoIee 4acTo pac-
CMaTpPUBACMBIX CyIaMH OOIIeH FOPUCAWKINU KaTeTOpPUH
nmen. Croga MOTYT OBITH OTHECEHBI Jiefla O MpU3HAHUH
IpaBa Ha XUJIIYIO IJIOMIa/lb, O BBICCJICHUU HA Pa3IMYHbIX
OCHOBAHUSIX, O BCEJICHUH, O PACTOPXKCHUH JOTOBOPa HaiiMa
U pyTue; KpoMe TOTo, B 3Ty e IPYIILY Jel MOTyT OBITh
OTHECCHBI M CIIOPbI O MNPU3HAHUHW PA3JIMYHBIX CIACJIOK C
JKHIJIBIMHU TTIOMCIICHUSIMHA HeﬂeﬁCTBHTeHLHBIMH (HpI/IMe-
HEHUH TMOCICACTBUA HEACHCTBUTEIHPHOCTH HUYTOKHBIX
caenok). Cesi3aHa Takasi pacIpOCTPaHEHHOCTh MOJOOHBIX
CIIOPOB HE TOJBKO C COIMANBHON HANpPsHKEHHOCTHIO B
9TOM cepe OOIIECTBEHHBIX OTHOIICHHH (9KOHOMHYECKOTO
IUTaHa), KOH(IUKTHOCTHIO HACEICHWs, HO W Heompene-
JICHHOCTBIO TIPABOBBIX HOPM, COICPIKAIIMX MHOYKECTBO
OLICHOYHBIX KaTeFOpHﬁ, YTO CO3Ja€T NPEAINNOCBUIKH IJIst
BO3HUKHOBEHHUS CIIOPOB O IIpaBe.
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MMPABOBOM CTATYC DMBPHOHA
B I'PA’KJAHCKOM ITPABE

Cmpusicak M.C., Ananuy 3.E. (BHII)

JKu3HD dYenoBeka NpPH3HACTCA B IMBHIM30BAHHOM
YEJOBEYECKOM COOOIECTBE B Ka4EeCTBE CaMOro LIEHHOTO
Onara, MpaBoO Ha Hee SIBIISIETCS €CTECTBEHHBIM U HEOTUY K/Iae-
MBIM, OJTy4EHHBIM YEeJIOBEKOM C MOMEHTA €r0 POXKACHHUS.

B cootBerctBum co cr. 24 KoHcruryunu Pecry6nuku
Benapycp kaxaslif uMeeT mpaBo Ha ku3Hb [1]. I'ocynap-
CTBO 3allWIIAeT >XM3Hb YEJIOBEKa OT JIIOOBIX MPOTHUBO-
MPaBHbIX ITOCATATENLCTB.

ITpaBo Ha >xu3HB — (hyHAAMEHTAIBHOE NIPABO, OJTHO U3
OCHOBHBIX TIpaB 4EJIOBEKa, IPEICTABIAIOMIEE COOOH
a0CONIIOTHYIO IIEHHOCTh MHUPOBOW peanu3anuu, nbo Bce
OCTaJIbHBIE NIPaBa yTPAUMBAIOT CMBICI U 3HAUCHHE B CIIydae
cMepTH uenoBeka. He ciydailHO mpecTyIuieHus NpOTHB
J)KU3HU B OOJIBIIMHCTBE JE€MOKPAaTHYECKHX TIOCYJapCTB
OCTaBJISIIOT OCHOBY 0CO00 TSDKKMX YrOJOBHO HaKa3yeMbIX
nestHui. IIpaBo Ha H3Hb 00pa3yeT OCHOBY BCeX APYTUX
IpaB ¥ CBOOO/T, CKII IBIBAIOIIMXCS B 3TOM cepe [2, ¢. 187].

IIpaBo Ha XH3Hb — HEOTHEMJIEMOE IIPABO 4YEJIOBEKa,
oxpaHsemoe 3akoHOM. OHO HE JOIyCKaeT IOCSTraTeIbCTBa
Ha JKU3Hb desioBeka. C mocsraTeIbcTBOM Ha JKU3HD Yello-
BEKa CBA3aHBI, B TOM YHCIIE, CMEPTHAs Ka3Hb, 9BTaHA3Ms 1
OCYIIECTBIICHAE a0OPTOB.

[TpoGnema peanu3anmy IpaBa dYeJIOBEKa Ha JKHU3HBb
MHOTOTPaHHA W BKJIIOYACT B ce0s MHOXECTBO TEOPHH U
KOHIIEININI, OJHAKO BOMNPOC O TIIPaBOBOM CTaTyce
sMOpuoHa siBiIsieTcs nepBoodyepenHbM. C TOYKU 3peHuUst
TEOJIOTHM XHU3Hb BO3HHUKAeT emle 10 poxaeHus. Cospe-
MEHHbIE HCCJIEJOBAHUS MOATBEPXKIAIOT, YTO Yepes
HECKOJIBKO JTHEH rociie 3a4atusi JOpMUpYeTCst HEpBHAS U
MuIeBapuTenpHas cucteMbl. Uepes 18 nHell HaumHaer
paborath cepaie, Ha 21 IeHp MOSBISETCS COOCTBEHHAs
crcTeMa KpoBOOOpalleHus!, Yepe3 mecTb Heaelnb (HGopMHu-
PYIOTCSL Apyrue opraHsl (pyKH, HOTH, TJa3a, YIId H T.1.),
B Oosee TO3MHHE CPOKHM OEpPEeMEHHOCTH NPOUCXOIMT
JlanbHeiee (opMHUPOBaHNE YETIOBEUECKOTO MU0/,

BHOBBE 00pazoBaHHas KJIETKA M PE3YJIbTAT €€ JeICHUS
HE MOTYT SBISTHCS YaCThIO OPraHW3Ma MaTepH, XOTsS OBl
MOTOMY, YTO 3TO MOXeT OBITh IUIOJ JPYroro moja.
JlarHO# Teopmu mpuaepxuBaercss u mpodeccop Kepom
JlexxeH — OCHOBaTeNb COBPEMEHHOW IIMTOT€HETHKH,
HCCIIeI0BAaTENb, OTKPBHIBIIUN XPOMOCOMHYIO IPHPOIY
cunapoma Jlayna.

CoBpeMeHHbIE TEXHOJIOTHH MU3MEHWIN PETPOIyKTHB-
HYI0 MEIMIHUHY. JKCTPaKOPIOpalbHOE OIIOZOTBOPEHHE
(BKO), nckyccTBeHHas ”HCEMUHAIMS W MHBIE BCIIOMOTa-
TENIbHBIE PENPOIYKTHBHBIE TEXHOJOTHH OTOABHHYIIN
npaBa SMOpPHOHA HA BTOPOH IUIaH, ITOCKOJbKY, KaK Ipa-
BWJIO, BHUMaHHE yJEISETCS OOJBIIE «POTUTEIAM.

Bonpoc o mpenenax aeiicTBus mpaBa Ha XU3Hb yYHH-
KaJIeH B CBOEM POJIe €Ille U ITOTOMY, YTO OCTIapHUBATh WM
TpeOOBaTh BOCCTAHOBJICHUS HAPYIICHHOTO MPaBa CyOBEKT
CaMOCTOSITENIFHO HE MOXXET B CHIIy WIH (DPU3WIECKOTO
MpeKpaIleHns CyIIECTBOBAHUS, MM aOCOIIOTHO HeJee-
CIOCOOHOTO BO3pacTa.

B Koncrurynun Pecnyonmuku benapycs He comep-
JKUTCS YKa3aHUs Ha MOMEHT, C KOTOPOrO HAayMHAIOT
JIelicTBOBATh IpaBa 4YeJIOBEKa, rapaHTHpyeMble ero. [Ipu




9TOM B OTHONICHWH CYOBEKTOB TIpaB YIOTPEOISETCS
(opMynHpoBKa «KaxAbli». MOMEHT BO3HHKHOBEHUS
MPABOCIIOCOOHOCTH yperyiaupoBaH 1. 2 ct. 16 I'paxxnaH-
ckoro kojekca Pecrrybmmukm benmapycs (manee — 'K Pec-
myonukn benmapych), coTilacCHO KOTOPOMY IMPaBOCIIOCO0-
HOCTb TPaXIJaHMHA BO3HUKAET B MOMEHT €r0 POXKICHUS.

CozeprkaHue TPpaKIaHCKOH MPaBOCIIOCOOHOCTH 3aKper-
neno ct. 17 I'K Pecniyonuku Benmapych. Tak, rpaxmane
MOTYT B COOTBETCTBHHM C 3aKOHOJIATEILCTBOM HMETh
MMYILECTBO Ha TpaBe COOCTBEHHOCTH; HAcClelIOBaTh W
3aBellaTh UMYIIECTBO; 3aHUMAThCS NPEANPHHIMATEIBCKOM
U 000 WHOW He 3alpelieHHOW 3aKOHOJATEIbHBIMU
aKTaMH AEATEIBHOCTBIO; CO3[aBaTh IOPUANYECKHUE JIHLA
CaMOCTOATENBHO HIIM COBMECTHO C JPYTHMH T'paskaaHaMu
Y FOPUIMYECKAMH JILAMH; COBEPILATh HE IPOTUBOPEUAIIHE
3aKOHO/IATENBCTBY C/CIKM U yJacTBOBATh B 00S3ATENIbCTBAX;
M30MpaTh MECTO JKHTENbCTBA; HMMETh IIpaBa aBTOPOB
NPOM3BEACHUHA HAyKH, JHTEpaTypsl WIM HCKYCCTBa,
M300pEeTeHUH WIIN WHBIX OXPaHSEMBIX 3aKOHOAATELCTBOM
pE3yJIbTaTOB HMHTEJUIEKTYaJIbHOM NESITENbHOCTH; HMETh
WHBIC UMYIIECTBEHHBIE 1 JINYHBIC HEMMYIIIECTBEHHBIE NPaBa.

OtaenbHbIE TPAXKAAHCKHE NTPaBa U3 BbIIICTIEPEUHCIICH-
HBIX OXPaHSAIOTCS 3aKOHOM eIlle JI0 POJKICHHs YeIoBeKa.
Tax, B cootBercTBuH co cT. 1037 'K Pecrryonuku bena-
pych HaclIeJHUKAMH MO 3aBELIAHUIO W 33aKOHY MOTYT
ObITH TpakiaHe, 3a4aThle NPH JKU3HU HACIENOJaTeNs U
poAMBIINECS JKMBBIMH IIOCIE€ OTKpPBITHS HACIEACTBA.
Kpome Toro, 3akonogarensctBo Pecnyonmkn benapycs B
cdepe 3IpaBOOXPAHEHUSI TAKKE COJCPXKHUT s HOPM,
OTpaXKalOINX YBKHUTEIbHOE OTHOIICHHUE K JKH3HU U 3]10-
POBBIO HEPOXKAECHHOTO pebeHKa U 3a00Ty o HeM. Hampumep,
npuKa3oM MHUHHCTEPCTBA 3[pAaBOOXPAHEHHs YTBEPXKICHA
nporpamMMa 3aHsITHH [l OepeMEeHHBIX, HalPaBJICHHBIX Ha
oOyyaromue M O03Z0POBUTENBHBIC MPOIECCHl BO BpeMs
BHYTPUYTPOOHOTO pa3BuUTHs pedeHka [3].

Takum 00pazoM, TIpakAaHCKOE 3aKOHOJATEIHCTBO
yCTaHaBJIMBAET OXPaHbl HEKOTOPBIX IPaB HEPOXKACHHOTO
pebeHka, 4To (PaKTHYECKH O3HAYAET HaJIeJICHHUE €ro OrpaHu-
YEHHOH NMPaBOCIIOCOOHOCTHIO U MPHCBOEHHE CTATyCa «CyOb-
eKTa IpaBa» 3MOpHoHa denoBeka. OIHAKO €ro IpaBoCHo-
COOHOCTB He SIBIISIETCS TIOJIHOM, TaK KaK OHA B3aMMOCBSI3aHa
C mpaBaMu eHUIMHbL. [Ipr 3TOM onpeeneHHBIMU MpaBaMHu,
3aKpEIUICHHBIMHU B TPaXKTAHCKOM 3aKOHOJIATEIbCTBE, OH Y)KE
00J1a1aeT, ¥ ero *u3Hb, 37J0pPOBbE M UMYIIIECTBEHHBIE IPaBa
SIBJISIFOTCSL OOBEKTOM OXpaHbl. Ha Harin B3IJIsiJ CTOUT COTvia-
CHUTBCSI C MHEHHEM OT/IEJIbHBIX FOPHCTOB, YTO BO M30€KaHUe
KOJUIM3UH 1esiecoo0pasHo ObUT0 OBl YCTAHOBHTH OTPaHH-
YEHHYI0 NPaBOCIIOCOOHOCTh HEPOXKICHHOTO YeJIOBEKa Ha
KOHCTHTYIIMOHHOM YpPOBHE, TaK KaK 3TO MO3BOJIHJIO OBl
00ecTeunTh IIPaBOBYIO OXpaHy dSMOpHoHa [3].

JINTEPATYPA

1. Koncrurynus Pecniyonuku benapycs. Koncrurynus Pecriyonuku
Benapycek or 15 mapta 1994 roma (¢ M3MEHEHUSMH M IOMONTHEHHSIMH,
TIPUHATBIMH Ha pecyOiIMKaHCKUX pedepennymax 24 HosOps 1996 r. n
17 oxTs16pst 2004 r.). — Munck: Amandes, 2008. — 48 c.

2. lemuues, JI.M. KoncrurynnonHoe npaso: yaeOHuk / JI.M. [le-
MH4eB. — MUHCK: Anykanpis i BeixaBaHHe, 2012. — 416 c.

3. Mamko H.B. Ilpexens! meiicTBus paBa Ha JKH3HB: TPAKTOBKA B
HaIMOHAJILHOM 3aKOHOJATENbCTBE M NpakTuke EBpomneiickoro cyna no
mpaBaM 4YesioBeKa [DnekTpoHHBIH pecype] — 2021. — Pexxum moctyma:
https://www.pro-life.by/analyst/predely-dejstviya-prava-na-zhizn-
traktovka-v-natsionalnom-zakonodatelstve-i-praktike-evropejskogo-
suda-po-pravam-cheloveka/

®OPMBbI YCTPOMCTBA JIETEM,
OCTABIIMXCSI BE3 NIONEYEHUS
POJIUTEJIEM, BO ®PAHIIUA

Cmpustcak M.C. (BUII)

B nenom Bo ®panium AedcTByeT cucteMa doctep-
cKoi omeku. 3aboTa O JAETSIX CTaHOBUTCS INpodeccuew.
[IpuopurerHoli ¢opMoll BOCIUTAHUS CHUPOT SBISIETCS
IpUeMHasi ceMbsl JIMOO JETCKHH JIOM CEMEWHOro THIIa.
B oTinume ot ychiHOBIEHHsT paboTa TIPUEMHBIX POJUTENCH
OIJIAYMBAETCS U MPUEMHBIE POAUTENN HE MOIY4aroT HOJ-
HBIX IIpaB Ha peOCHKA U MOJKOHTPOIBHBI OPTraHaM OIIEKH.

[IpuemHBIe ceMbH, B OCHOBHOM, 00ECIEYHMBAIOT Bpe-
MEHHO€ YCTPOWCTBO AETEH Ha TOT MEPUOA, NTOKAa pOIHAs
CeMbsl HE MPEOJONIeeT KPU3HC, WM HE HaWmyTCs IpHEM-
Hble poautenu. Ee riiaBHOE OTIMYME OT OINEKYHCKOH
CEMBbH WJIM YCHIHOBIICHHS, MPEXKIE BCETO B TOM, 4YTO 3Ta
CeMbsI COCTOMT U3 CHEIMAIMCTOB: IICUXOJIOTOB, MEAAro-
IOB, COIMaNbHBIX paboTHHKOB. Ilpu 3TOM mnpHEMHBIE
POIMTENH CHPOT MPOGECCUOHATBHO MOTOTOBJICHBI.

ConpoBoxJeHHEe NPUEMHONH CEMBbU IpearojaraeT
HaJ[30p U IIOMOIIb CO CTOPOHBI COIMANBHBIX PAOOTHUKOB
B TPYJAHBIX CHTYAIHsIX, OCKOJBKY COLMAIBHBIN PaOOTHHK,
a HE TPHEMHBII POANTENb, HECET OTBETCTBEHHOCTh 32
pebenka. Ilpn HEOOXOAMMOCTH TPHEMHBIE pPOIUTENN
MOTYT TIOJTy4aTh MOMOIIb KBATU(HUINPOBAHHBIX CIEIHA-
JICTOB, HO B IIEJIOM COIIPOBOXJICHNE HE 00A3aTEIHHO.

Jlerckne WHTEpHATH TPaHC(HOPMHUPOBAINCHE B Mallo-
KOMIUIEKTHBIC JIETCKHE A0Ma CeMEeHHOro Tuma, KOTOpbIe
SIBIIIIOTCS] HETOCYAAPCTBEHHBIMU OPTraHU3alUsAMHU C COOT-
BETCTBYIOIICH TOCYIapCTBCHHOM cepTudukaueit. Cembs,
OopraHu3yomiasi JEeTCKUH JI0M, Ha3bIBa€TCi IPUEMHOI.
Pa3memienne pebeHka, Kak IIPaBUII0, OPTaHU30BAHO Uepe3
rOCyJapCTBEHHbIE areHTCTBA WJIM COIMAIbHBIE CITYXKOBI.
[IpuemHast ceMps MOTyYaeT KOMIICHCAIMIO PAacXoJOB 3a
coJiep)kaHKe JIeTel, NX paboTa OIUIaYMBAETCS TOCYIAPCTBOM.
Bce BakHBIE pemieHMs B KM3HH peOEHKa NPHHUMAIOT
OpTraHbl OIeKH 4epe3 cyA. [IpuemHas cembst HeCeT OTBET-
CTBEHHOCTh TOJIBKO 32 YCJIOBHSI COAEpXaHus nerei. Paz-
BUTHE KOHTAaKTOB C KPOBHBIMH POJHUTEISIMH BXOJHT B
0053aHHOCTH MPUEMHBIX poauteneit. IIpu aTom, B ciyuae
KPHU3HCHOTO pa3MelleHns peOeHKa B IPUEMHOM ceMbe ero
JaTbHEHITyl0 Cynp0y pemraroT He TOJBKO COIMAJbHBIC
CITy>KOBI, HO ¥ OMOJIOTHYECKUE POTUTEIH.

Uto KacaeTcs YCHIHOBIICHHS, TO OHO HUMEET Pl OTIH-
YHUTENIBHBIX 0COOCHHOCTEH MO CPaBHEHHMIO ¢ OeropyccKon
MIPaBOIIPUMEHNTEIBHON PAKTUKOH. Y CBIHOBJICHUE UMEET
mBe ¢opmel: mpocroe (I’adoption simple) u monHOE
(’adoption plénicre) [1]. B 3akonomarensctBe Pecmy0-
miku benmapych He BBIJIENSIOT Takue (HOPMBI YCHIHOBIIE-
HUSI, KaK MoJHOE U rpoctoe. OJTHAKO 3JIEMEHTHI IPOCTOTO
YCBIHOBJICHHUS cofepxarcs B 1. 3, 4 ct. 134 Konekca Pec-
mybonukn bemapycs o Opake u cembe (manee — KobC Pec-
mybonuku benapycs), B KOTOPBIX IPEAYCMOTPEHO, UTO MPH
YCHIHOBJICHUU peOCHKa OTHUM JIMIIOM JINYHBIE HEUMYIIe-
CTBCHHBIE M WMYIIECTBEHHBIE IIpaBa W OOSI3aHHOCTH
MOTYT OBITH COXpPaHEHBI MO JKETaHWI0 MAaTepH, eCIH
YCBIHOBUTENb — MYXUUHA, UM 10 XKEIaHUIO OTLA, €CIH
YCBHIHOBUTENb — >KeHIIMHA. Ecim oauH U3 poautenent
YCHIHOBJICHHOTO pe0eHKa yMmep, TO IO Ipoch0de poanTe-
el ywmepiiero poxmrens (nena wim 0abku pebeHKa)
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MOTYT OBITh COXPAaHEHBl JMYHbIC HEUMYIIECTBECHHBIC H
AMYIIECTBEHHBIC TIpaBa U OOS3aHHOCTH peOCeHKa 10
OTHOIICHWIO K POJCTBCHHHKAM YMEpPIIETO POIMTEINS,
€CJIM ATOTO TPeOYIOT MHTEepeck pedenka [2, ¢. 113].

Bo ®panmym u B Pecniyonvike Benapych yChIHOBHUTEIS-
MH MOTYT OBITh KaK OJUHOKHE JIMIIAa, HE COCTOSIIHE B
Opake, Tak u cynpyxeckue napsl (cr. 125 KobC Pecny©6-
muku benapycs). Kpome toro, B otnuuune or @paHiuuy, B
PecniyOnnke bBenapych He pormyckaeTcs YCBHIHOBJICHHE
JleTell TuIaMu HeTpaauIlMoHHOM opuenTaruu [9, c. 113].
3aKoHOJATeIbHOE 3aKpeIUIeHHEe BO3MOXKHOCTU YCBHIHOB-
JeHus JeTedl JHIaMHM HEeTPaguLMOHHOW OpHEeHTaIUuU
MIPEICTaBIIETCS  HEIeNeco00pa3HbIM, ITOCKONBKY 3TO
JUIIAeT YCHIHOBJSIEMBIX JAETEH IMpaBa Ha TapMOHUYIHOE
BOCIIMTAHUE B CEMBE, B KOTOPOW OHHM MOTITH ObI TIOJTHOIIEHHO
BCECTOPOHHE Pa3BUBATHCS KaK JIMIHOCTH [2, ¢. 113].

Cormacao cr. 343-343-2 TK Opanmum mpaBo
YCBHIHOBIIATH JETEH MMEIOT TONBKO T€, KTO BBIMTOIHSIIOT
cleayronye TpeOOBaHUs: BO3PACT YCHIHOBUTENS JOJDKECH
ObITH crapiue 28 JieT, Cynpyru JOJKHBI COCTOSITh B 0u-
LMaJbHOM Tpa)KIaHCKOM Opake CPOKOM He MeHee JABYX
JIeT, YCHIHOBHUTEIb KAaK MUHHMYM Ha IIITHaALATh JIET
JIOJDKEH OBITH CTapllie YChIHOBIsieMoro. B Genopycckom
3aKOHOJATEIhCTBE OTCYTCTBYEeT TpeOOBaHHE OTHOCH-
TENBHO TPONOJDKHUTENFHOCTH Opaka. CToWT, Ha Hal
B3N, gomonHuTh Konekc PecmyOmuku Bemapyck o
Opake W ceMbe cTaTbell 125' clemyromero conepKaHus:
«[Ipm ycriHOBICHHN pebeHKa, HaXOIAMIETocs 0e3 Imore-
YeHUS POJAUTENICH, COBMECTHO JIHIAMH, COCTOSIINMH B
3aperuCTPUPOBAaHHOM Opake, TpeOyeTcss HaJM4ue Mpo-
JIOJDKUTENFHOCTH Opaka B TEYEHHE TPEX JIET Ha MOMEHT
[I0JIa4M 3asBJICHUS B OpPraH ONEKH U IONEUUTENIbCTBA C
pock00il 1aTh 3aKIIIOUYEHHE O BO3ZMOXKHOCTH OBITH yChI-
HOBUTEISIMU».

Jlo nonauu 3asiBieHust 00 YCHIHOBIICHUM KaHAWAAT Ha
YCBIHOBJICHHE JOJDKEH OBITH MPEIBapPUTEIBLHO TIOMEIICH B
CEMbI0 YCHIHOBHUTEJNEH, MO KpallHEH Mepe, Ha ILEeCTh
MecsteB (4. 1 ct. 345 T'K ®@pannmn) ¢ 1enpio ycTaHOBJIe-
HUS (aKTa TOTO, YTO PeOCHOK XOPOIIIO OCBOMIICS B CEMBE
MMOTEHIMATIBHBIX YCBIHOBHUTENICH, W YCHIHOBIICHHE JCHCT-
BHTEIIFHO COOTBETCTBYET €ro mHTepecaM. [lo mcreueHnn
JTAHHOTO CpOKa YCHIHOBUTENIH TIOAAIOT 3asBIeHHE 00
YCHIHOBJIEHHH B CyA IO MECTY CBOETO IPOXHBAHUSA
(ct. 353 TK ®pannun). B 3akoHoaarenscTBe PecryOnmku
Benapych OTCyTCTBYeT TpeOoBaHHEe 00 00513aTeIIbHOM
IIpeBapUTEILHOM IOMEIIEHHH peOeHKa B CEMbIO MOTEH-
OUATHHBIX YCEIHOBUTENEH. CTOUT COTTIACHTBCS ¢ MHSHHAEM O
TOM, YTO JaHHas TPOILEypa IPEACTABIACTCS HEIelIeco-
00pa3HOi BBHIY BO3MOXXHOCTH OTKa3a IMMOTEHIMAIBHBIX
YCBHIHOBHTENIEH OT OCYIICCTBJICHHUS YCHIHOBJICHHUS MOCHE
OTIPENICIICHHOTO CPOKa, COOTBETCTBEHHO PEOCHOK B JaH-
HOM cly4ae He OyJeT 3aluileH JOJDKHBIM 00pa3oM Kak
TICUXOJIOTHYECKH, TaK M IOpUIHIecKH [2, c. 114].

B 3akoHonmatenscTBe PpaHINK OTCYTCTBYET MOHITHE
TallHbl yCHIHOBIEHUs, B PecmyOnuke bemapych mpeny-
CMOTpEHA YrOJOBHAS OTBETCTBEHHOCTH 3a pasTiallicHHe
TalfHBl YCBIHOBIICHUSI IIPOTHB BOJH YCHIHOBUTENS WIIN
YCBIHOBJICHHOTO B COOTBETCTBHH cO CT. 177 YToIoBHOTO
kozekca PecryOmmmku bemapycs. OpHako coxpaHeHHe
TallHBl YCHIHOBJICHUS COOTBETCTBYET HHTEpECaM M YCBHI-
HOBJIEHHOTO, ¥ YCBIHOBUTEJIEH, IMOCKOJIbKY CIIOCOOCTBYET
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CO3JIaHHMI0 ONarompHATHON CEMEHWHON OOCTaHOBKH ISt
BOCIIUTAaHHS YCHIHOBJICHHOTO pebenka [2, ¢.115].

Crates 355 TK ®panHnuu mnpemycMaTpwBaeT, 4TO
peOeHOK CYMTAETCs] YCHIHOBJICHHBIM C JATHI IIOAYH 3asB-
neHus o0 ycelHOBJIeHHMH, B Pecnybnmke bemapych — co
JTHS BCTYIUICHWS B 3aKOHHYIO CHUTY PEIICHHs CyJa COTIIACHO
4. 5 c1. 122 KoBC Pecmy6uku Benapycs [2, c. 114].

[Tpn 3TOM mOJHOE YCHIHOBJIEHHE SIBISIETCS OKOHYA-
TENIBHBIM W HE TOJIEXHT OTMeHe B cooTBeTcTBHH CO
cT. 359 'K ®panimu. Y CbIHOBICHHBINH peOCHOK 001amaet
TaKUMH K€ TpaBaMU M HECET Te K€ 00sS3aHHOCTH, 4YTO U
POXIECHHBIN B Opake peOSHOK, BKIIIOYasl MPaBO HACIE0-
BaHus (ct1. 358 T'K ®panmun). Cormacao ct. 357 TK
®paHnuy 10 TPOckOe YCHIHOBUTENEH CyI MOXKET H3Me-
HUTHh (ammmmio (mMs) pebenka. IlodHOE YCHIHOBICHHE
BJICYET OKOHYATENEHOE MpEeKpamieHne BCEeX IMPAaBOOTHO-
IICHUH MEeXITy pPeOCHKOM M ero OMOJOTHYeCKOi ceMbei
(ct. 356 TK ®pannun). B Pecnybnmuke bemapyce ycbi-
HOBJIEHHE peOeHKa MOXXET OBITh OTMEHEHO COIJIaCHO
c1.138 KobC Pecmy6nuku benapycs.

Jlnist ynyuiienus corpanusauu cupoT B benapycu, Ha
HaII B3TJIs1]], HEOOXOIMMO CeAyIOoIIee:

— pa3BUBaTb UHCTUTYT YCBIHOBJICHUA

— BBECTH HOBYIO JIOJDKHOCTD — CIICIIHAJIACT I10 COLHATb-
HOHM pabote, 0OecIeunBalONINA COMPOBOXKICHAE TPUEM-
HOU CeMbe M YCHIHOBUTEIISM;

— 3aKpBITh JIETCKHE WHTEPHATHI U TpaHC(HOPMUPOBATH
B JICTCKUE JOMa CEMEHHOTO THIIA C YHCICHHOCTHIO IeTel
He Oomee 10-12.
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_HOHSITHE N'YCJIOBUA
JEUCTBUTEJBHOCTHU CAEJKHN

Cyseesa E.C. (BHII, Mozunes)

AKTyaTbHOCTh JTaHHOI TEMBI COCTOMT B TOM, YTO
C/ICNIKH SBIISIFOTCS] OJTHUM M3 BaXXHBIX PAacHpOCTPaHEHHbBIX
IOpUANYECKNX (DAaKTOB M OCHOBAHMH BO3HWKHOBEHHUS,
W3MEHEHHMS] WIH MPEKPalIeHuUs TPaXIaHCKUX TIpaB U 00s-
3aHHOCTEH. [IOHsTHE CAENKM OTHOCHUTCS K YHCITy TJIaBHBIX
MHCTUTYTOB M TOHSATHH T'Pa’kAaHCKOTO Tpasa. I'paxiaH-
CKHE IpaBa M 00S3aHHOCTH BO3HUKAIOT, W3MEHSIOTCA U
MIPEKPAIaOTCs TJIABHBIM 00pa3oM B CIIEACTBHH CHEIIOK.
Tax, Hanpumep, GU3MUECKUE JIUIA KaXKIbIH JISHb 3aKITIO-
9afoT CAEJKH, Ha OCHOBAHMH KOTOPBIX MM IPOAAIOTCS
TOBAphl, OKA3bIBAIOTCS YCIIYTH, BBIIOJHAIOTCS pabOTHL.
[Tonstue crmenku comepkurcs B cT. 154 I'paxmaHckoro
konekca Pecyonuku benapycs (manee — I'K) cmenxamu
MPU3HAIOTCS ACUCTBUS TPaXJaH M IOPUAMYECKUX JIUII,
HaNpaBJIEHHbIE HA YCTAHOBICHHUE, U3MEHEHUE WM IIpe-
KpalleHHe TpaXIaHCKUX NpaB u obszanHOCTei [1]. Ilpu-
BEJICHHOE OIpEAEICHUE CAEIOK HE COJACPKUT yKa3aHUH




HU Ha XapakTep NEHUCTBUH (MMPaBOMEPHBI OHW WJIU HET),
HU Ha nocneactsus. Cremka — 3TO Bcerza JeHCTBHE
(axkTHUBHOE), coBepIIacMast ¢ IEIbI0 CO3TaHUs MTPaB U 005-
3anHOCTel. CHEeNKN NOJDKHBI 00JIaaTh, TAKUM 00pas3oM,
COBOKYITHOCTBIO TIPU3HAKOB, TI0 HATNYHIO JINOO OTCYTCTBHIO
KOTOPBIX OTIpeNIeIeHHBIN IOPUIUIECKUH (GaKT MPU3HACTCA
CIEIIKOM.

ITokxaxxeM ompezneneHue CACIKH, KOTOPOE MO0 MHEHUIO
@. C. XeiideroBa BKIIOYMIO BCe UMEIOIINE CYLIECTBEH-
HOE 3HAa4YeHWE MpPU3HAKH, OTIPAHUYWIO CHAEJIKY OT
OCTaJIbHBIX NPAaBOBHIX (haKTOB, B TOM YHCIIE OT HEACHCT-
BUTEJIBHBIX C/IEJIOK:

1. Choenka — 1OopHAMYEcKoe ACUCTBHE, T.€. BOJIEBOM
aKT;

2. Caenka — Z03BOJICHHOE TIPaBOMEPHOE JeHCTBHE;

3. Cnenka — neficTBHe, HapaBIeHHOE Ha TOCTIKCHUE
TMIOJIO’KUTEIBHOTO PE3yIbTaTa M MPUBOAAIIEE K HEMY, T.C.
YCTaHOBIICHHIO, M3MCHCHMIO WM MPEKPAMICHUIO TPax-
JTAHCKUX TIPaB U 0053aHHOCTENH;

4. Y4acTHUKaMH CIEIKU MOTYT OBITh TOJBKO CyOBeK-
TBI TPAKAAHCKOTO NpaBa — (HU3MYECKUe Jinna, 00Janaro-
HIKE JIeeCOCOOHOCThIO (KOHKPETHOW, OTpaHUYEHHON U
MIOJIHOM), U IOpUIMYECKHE 1A, 00IaJaronue Crenuaib-
HOU MK 00IIeH TPaBOCTIOCOOHOCTHIO;

5. JleticTBust MOTYT OBITH OJHOCTOPOHHHMH (OIHOTO
CyOBEKTa) 1 MHOTOCTOPOHHAMH (HECKOJIBKHAX CyOBEKTOB);

6. [IpenmeToM caenku MOTYT OBITH TOJNBKO UMYILECT-
BEHHBIC OTHOIICHNS;

7. BonewswsBieHHe cyObekTa (CYOBEKTOB) IOJKHO
COOTBETCTBOBATH €ro (MX) MOAJIMHHON cuiie;

8. JleiicTBue MOMKHO OBITH O0JEYEHO B YCTAHOBICH-
HYI0 3aKOHOM HJIM COTJIallleHHeM CTOpoH ¢Qopmy, T.e.
«Crenka» — MpaBOMEPHOE IOPUANUECKOE JEHCTBHE OIHOTO
WIIM HECKOJIBKHUX JeeCOCOOHBIX CYOBEKTOB I'paXTaHCKUX
(MMyILECTBEHHBIX) NIPaB, COBEPIICHHOE B YCTAaHOBICHHOM
3aKOHOM WJIM MX COTJIAIICHHEM (OpMe, COOTBETCTBYIOIIEE
MOJJIMHHOM BOJIE CyOBEKTOB M IIPUBOJSIIEE K IPABOBBIM
MOCJIEICTBUAM (YCTaHOBIICHUIO, U3MEHEHHMIO, IPEeKparie-
HUIO TPaXJAHCKUX TIPaB WM OOS3aHHOCTEH), HA JOCTH-
JKEHHE KOTOPBIX OHO HampaBlieHO. Takoe ompexneneHue
HCKIIIOYAeT OTHECEHHWE K CHEeNKaM (IeHCTBUTEIHHBIM)
HeJIeUCTBUTEIBHBIX CIIENOK [2, ¢.15].

ITo muenuto Jlomako, A. 1O., caenka — 310 mpaBoMep-
HOE IOpUAMYEcCKOoe [eiicTBHEe, HANpaBJICHHOE Ha IOCTH-
JKCHUE OIPEJICNICHHBIX MPABOBBIX MOCIEACTBHHA, U ITHM
OHAa  OTrPaHUYMBAETCS, BO-TIEPBBIX, OT COOBITHH,
BO-BTOPBIX, OT HENPABOMEPHBIX IEHCTBUH W, B-TPETHUX,
OT IpYI'MX IPaBOMEpHBIX AeHCTBUH [5, c. 78].

Bce ropunmueckue (GpakTel MOXHO pa3/ielUTh Ha JeH-
CTBHS M cOOBITHS. [IeiCTBHS COBEpIIAIOTCS IO BOJIE JIMIIA,
a coOBITHS — HE3aBUCHMO OT €ro BOJIM (HampuMep, CTH-
xuitHple OenctBus). CHENKH — 3TO BOJIEBBIC JICHCTBUS.
st cnenku CBOMCTBEHHBI KaK BHYTPEHHSAS CTOpOHA —
BOJIS, TO €CTh JKEJIaHWE JOCTUTHYTH ONPEAEIICHHOHN [enn
C TIOMOIIBIO CIIEJIKH, TaK ¥ BHELIHSS — BOJICU3BSBICHHUE.
C moMoIIpI0 BOJIEU3BSBICHNS JIUIIO JIOBOJWT /IO CBENICHUS
BCEX, C KEM OHO BCTYMAET B TPAKAAHCKUE MPABOOTHOIIIE-
HUs, 0 cBoel Boje. HeoOXoauMBIM yCIIOBHEM /ISl IEHCT-
BUTEJIBHOCTH CJICJIKH SIBJISIETCS OTCYTCTBHE KaKHX-THOO
NPUYUH, KOTOPbIE MOTJIM OBl MCKa3WUTh IPEACTaBICHHE
JIMIIa O CYIIECTBE CJCIKH MO0 ee HEKOTOPBIX 3JIEMEHTOB,
WJIM MOTJIM OBI CO371aTh BUJMMOCTh BHYTPEHHEH BOJIM NPU

€e OTCYTCTBHHU. BOJIsl y4acTHHKOB CAEJIKH JOJIKHA COOT-
BETCTBOBATh UX BOJIECU3BSIBICHUIO.

JelicTBus, B CBOIO O4YEpe/ib, IETSATCA Ha IPAaBOMEPHbIE
1 TpoTuBoINpaBHsie. [IpoTHBOMpPaBHBIM, HANIPUMED, SBIISACT-
cs NPUYMHEHHE Bpela JKU3HH W 370POBBIO TPaKIaH,
HUMyIIeCTBY Apyroro juna. CAOenIKu AOJDKHBI OBITh Ipa-
BOMEPHBIMH, MX COJEp)KaHUE JOJDKHO COOTBETCTBOBATH
JICUCTBYIOIIEMY 3aKOHOJATeNbCTBY. Ilox conepikaHreM
CHIEJIKH IIOHUMAIOT COBOKYIHOCTh COCTABIIIFOLUX €€
ycnoBuit [2, ¢. 63]. Ilog TpeGoBaHUSIMU 3aKOHOAATEIHCTBA
M0JIpa3yMeBalOT TPEOOBAaHMS 3aKOHOB M MHBIX MPABOBBIX
aKTOB, K KOTOPBIM OTHOCSITCSI B COOTBETCTBHH CO CTaThei
3 T'K yxassr [Ipesunenta Pecrrybnmuku benapycs u mocra-
HosneHus [IpaBurenscTBa PecrryOnmku bemapycs.

Crenku — 310 IEHWCTBHSA IPaXIaH U IOPUIMIECKUX JIHII,
ITosToMy Bce HOPMBI TPaKIAHCKOTO 3aKOHONATEIHCTBA,
OTHOCSIINECS K IPABOCHOCOOHOCTH M JEEeCIIOCOOHOCTH
(U3HYECKNX U IOPUINYECKHX JIMI], UMEIOT OTHOILICHUE U K
MOHATHIO c1enoK. CIeNKn MOTYT OBITh IBYX- MJIIM MHOTO-
CTOPOHHHMMHU (ZOTOBOPHI) U OJHOCTOPOHHUMH II. 1 cT.155
I'K. JIjst [eACTBUTENLHOCTH CACIKH HEOOXO0IUMO, YTOOBI
CTOPOHBI 00Iaau MPaBO- U JEECIIOCOOHOCTHIO, B TOM
YHCIIe UMEJH Haexarie opopMIIeHHbIE TOJTHOMOYHS Ha
COBEPIIICHHE CICIIKH.

Bos y4acTHHKOB CIENKH, OTpaskarolnasi X HaMepeHHe
COBEpIINTh CHEIKY, AOJDKHA IIOJNyYUTh OIPEACICHHOE
BHEIITHEE BBIPAXKCHUE W 3aKpeIUIeHHe. JTO HEeoOXO0auMO,
4TOOBI COZEPXKAHUE CIEJIKH OBLIO SCHO €€ YJ4acTHHKaM,
YCIOBHUS CAENKH OBLIM 3a(pUKCHPOBAHBI M MOTIIM OBITH
0e3 3aTpy[HEHHIl HCTOJKOBaHbI IIPH BO3HHUKHOBEHUH
KaKUX-TO HESICHOCTEH B OTHOIICHHUIX CTOpPOH H IIpH
paspemernu cnopoB. Crocod, MocpeacTBOM KOTOPOTO
BBIp@)KAETCsI BOJSI CTOPOH NPU COBEPLICHUH CJIENKH,
HasbiBaeTcsi (opmoil caenku. ['pakiaHCKMH KOAEKC
yCTaHaBIMBAaeT pa3ianyuHble (OPMBI CAEIOK B 3aBHUCHMOCTH
OT WX COJCp)KaHMSA M OT BOJM CTOPOH. {11 HEKOTOpPBIX
BU/IOB CIEJOK TpelycMaTpHBaeTCs TOCylapCTBEHHas
peructpanus [3, c. 85].

Takum 00pa3oM, OCHOBHBIM BHIOM TPakJaHCKO-
MIPABOBBIX IOPUIMYECKHUX aKTOB SBISIOTCS CHENKH — JeH-
CTBHUS TPaK/JaH M IOPUANYECKUX JIMIL, HANPABICHHBIC Ha
YCTaHOBIIEHNE, W3MEHEHHE HIIM NpPEKpalleHHe TPpaxIaH-
CKHUX TIpaB U o0s3aHHOCTeH. Crenka npeacTaBiseT coooi
€AUHCTBO YETHIPEX BJIEMCHTOB! Cy6’beKTOB — JIMII, KOTOPbIE
YUYaCTBYIOT B CJIEJIKE; CYOBEKTUBHOM CTOPOHBI — €AMHCTBA
BOJIU W BOJICU3BABIICHHUSA, (I)OpMI)I n CoACpKaHUsd, KOTO-
pBI€ JIOJDKHBI COOTBETCTBOBATH JICHCTBYIOIIEMY 3aKOHO-
JIaTeNbCTBY.
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IMPOKYPOP KAK JINIIO, YHACTBYIOILIEE
B JEJIE O ITIPU3HAHUU I'PAXKTAHUHA
HEJEECIIOCOBHBIM,
OI'PAHUYEHHO JEECITOCOBHBIM

Tapenxo B.A. (BHII, Mozunes)

B cuny npeanucanuii ct.21 I'paxkgaHckoro kojexca
Pecniyonuku Benapyck (manee — I'K) HuUKTO HEe MOXKeT
OBbITH OrpaHUYECH B IPABOCIIOCOOHOCTH U JIEECIOCOOHOCTH
MHAYye KaK B CIIy4asX W MOPSJIKE, YCTAHOBJICHHBIX 3aKOHOM.
ITpn 3TOM 3aKOH JONyCKaeT CiIydyau BMeENIaTeNbCTBa B
chepy meecrnocoOHOCTH TpakIaHWHA, B YACTHOCTH, €CIIH
3TO 00YCIIOBIIEHO €T0 00pa3oM XKHU3HU (370ynoTpediieHre
CHUPTHBIMH HAIUTKAMH, HAPKOTHYECKUMH CPEICTBAMHU
WA TICUXOTPOIHBIMHE BellecTBaMHu) [2].

CormacHo cT. 373 I'pakmaHcKoro MpOIECcCYaTbHOTO
konekca Pecrry6miku benmapycs (nanee — ['TIK), nemo o mpu-
3HaHUM TPKIAHWHA HEIEeCIHOCOOHBIM WM OrpaHMYEHHO
JIeecTIOCOOHBIM BCIIEICTBUE AYIIEBHON O0Je3HU UM C1a0o0-
YMUS WM Jp. MOKET OBITh HA4yaToO IO 3asBJICHUIO YICHOB
€ro CeMbH, a B CIy4ae X OTCYTCTBHS — OJM3KHX POJICTBEH-
HHKOB, NPOKYpOpa, OpraHa ONEKU U TONEYNUTENILCTBA, MICH-
XHATPHIECKOTO JieueOHOro yupekaeHust [2].

K uienam ceMbH OTHOCSTCS: CYympyT (cympyra), IeTh
1 POIWTENH, YCEIHOBUTEIH, YCHIHOBIICHHEIE, POAHBIC OpaThs
U CecTpHl, nea, 0abka, BHYKH, a TaKXKe APYTHe POJICTBCH-
HUKH, HETPYIOCIIOCOOHBIC W)XIUBCHIEI W WHBIC ITHUIIA,
KOTOPBIE TIPOXKHBAIOT COBMECTHO C TPaXKTAaHWHOM, B
OTHOIIEHHH KOTOPOTO CTaBUTCS BOIPOC 00 OrpaHWYEHHH
JIEECIIOCOOHOCTH, M BEOYyT C HHUM OOIIee XO3SICTBO
(m. 9 u. 1 c1. 1 T'TIK) [2].

3asBiIeHHE MOJNAETCS B CyJ MO MECTY >KUTEJIbCTBA
JITAHHOT'O TPaXXJIaHWHA, a €CJIM 3TO JIMIO NOMELICHO B MCH-
XHATPUUYECKOE JieueOHOE yUPEeXKICHHE — MO0 MECTy HaXo-
KICHUS JIedeOHOTO YIPESIKIACHUS.

B 3asBrneHWM O TNPW3HAHWU TpaKTaHWHA HEIEeCIo-
COOHBIM JOJDKHBI OBITh M3JIOKEHBI 00CTOSITEIhCTBA, CBU-
JIETeTHCTBYIOMKE 00 YMCTBEHHOM pacCTpOMCTBE, BCIEI-
CTBHE KOTOPOTO JIMI0O HE MOXCET IMOHHMAaTh 3HAYCHHUS
CBOWX JICHCTBUI M PYKOBOJIUTH UMHU.

CormnacHo ct. 374 T'TIK, cyapst B mopsiike HOATOTOBKU
Jiena K cyJaeOHOMY pa30upaTenbCTBY MPU HAIMYWHU JIOCTa-
TOYHBIX JAHHBIX O MIyIIEBHOH OOJIE3HM WIH CIa00yMHU
IpaKIaHMHa Ha3HAYaeT /IS OIPEJIENIeHHs ero ICHXHYECKOro
COCTOSIHUSI CY/IeOHO-TICHXHATPUYECKYIO JKCIIepTH3y. B nckimo-
YUTENBHBIX CITy4YasX MPH SBHOM YKJIOHCHWH JIUIA, B OTHO-
[ICHWH KOTOPOTO BO30YIXKICHO JENO O MPU3HAHUH €ro He-
JIEECTIOCOOHBIM, OT TIPOXOIKICHHUS SKCIIEPTH3HI CYJI TIPH yda-
CTHH TIPOKYpOpa H Bpada-CIelfalncTa B 00JaCTH OKa3aHUs
TICHXHAATPUIECKON MOMOIIU B CyIeOHOM 3aceTaHUH MOXET
BBIHECTH OIIPE/ICIICHUE O TPHHYAWTEIFHOM HAIpaBICHUN
IPOKIaHNHA Ha CyIeOHO-TICUXHATPHIECKYIO SKCIIEpTH3Y [2].

CormacHo ct. 375 I'TIK, nemo o nmpu3HaHUM TPaXKTaHNHA
HEJIeeCOCOOHBIM CYJ PAacCcMaTpuBaeT ¢ 00s13aTeIbHBIM
ydacTHeM MPOKYpOpa U MPEACTaBUTENS] OpraHa ONeKHd U
IIOIICYUTECIILCTBA. FpamnaHHH, O TMPU3HAHHUKU KOTOPOIo
HEJleeCOCOOHBIM PacCMaTpUBACTCSI JIENO, BBI3BIBACTCS B
cyneOHOe 3aceliaHue, ecy CyJ HPHU3HACT 3TO BO3MOXKHBIM
[0 COCTOSIHUIO €ro 310pOBbs [2].

Pemenne cyna, KOTOpbIM I'pakAaHUH NIPU3HAH Helee-
CIOCOOHBIM, JIOJDKHO OBITH MOTHBHPOBAHHBIM.
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Tak, cormacHo 4.1 m.1 ¢1.30 'K rpakmanuH, KOTOPBIHA
BCJIEJICTBHE 3JIOYHNOTPEOJICHHUSI CIUPTHBIMH HAITUTKaMH,
HapKOTHYECKIMH CpEACTBAMH JHOO TICHXOTPOITHBIMH
BEIIIECTBAMH CTaBUT CBOIO CEMBIO B TSDKENIOE MaTepHAIBHOE
MIOJIOXKCHHE, MOXKET OBITh OTpaHHYEH B JIEECTIOCOOHOCTH
CyIOM B TOpSIKE, YCTAHOBICHHOM TPa)KTAHCKHAM IIPO-
[eCCyaJbHBIM 3aKOHOATENBCTBOM [2].

Takum 00pa3zoM, AJIst pelieHus: Bonpoca 00 orpaHuye-
HHH JIeeCIIOCOOHOCTH TpakAaHIHA HEOOXOAUMO HaINYne
B COBOKYITHOCTH CJICAYIOLUX YCIIOBHIA:

1) 3noymoTpebneHrne UM CIIMPTHBIMU HAMTMTKAMH, HApKO-
THYECKHMH CPEICTBAMH JIMO0 ICUXOTPOITHBIMU BELIIECTBAMH;

2) TOCTaBJICHUE CBOCH CEMBH B TSDKEIIO€ MAaTEPHAIBHOE
nosoxxenue [1].

Tak, nampumep, [Ipoxyparypoit LlenTpanpHOoro paii-
oHa T. MuHcka B 2019 roay B cyn LlenTpansHoro paiioHa
r. MuHCKka mnpenbsBIeHO 3 3asBICHUS O TMPU3HAHUU
rpak[aaH, 3I0yMOTPEeOISIOMNX CITUPTHEIMA HAIIUTKAMH 1
CTaBSIIIMX CBOIO CEMBIO B TSDKEJIOE MAaTEepHUAILHOE I0JI0-
’KEHHEe, OTPAaHUUECHHO JeeCIIOCOOHBIMH.

B cootBercTBuM ¢ 1.3 nmoctanosnenus [Inenyma Bep-
xoBHOro Cyna Pecny6mukun bemapyce Ne 13 or
16.12.2004 «O mpakTHKe PacCMOTpEHHs CyJaMH el O
MPU3HAHUHM TpakJIaHNHA OTPAHUYCHHO JEeeCIIOCOOHBIM
WA HEJIEECTIOCOOHBIM, a TaKXKe O MPU3HAHUY TPakIaHU-
Ha JICECIIOCOOHBIM JINO0 00 OTMEHE OTpaHHYCHHUS B Jce-
cnocoOHOCTHY (Hajiee — MOCTaHOBJICHUE) (aKT 3JIOYIIOT-
pebeHns TpaKIaHWHOM CIHPTHBIMHA HAIIUTKaMHU, HapKO-
THYECKUMH CPEACTBaMH JINOO TICHXOTPOITHEIMU BEIIECTBA-
MH JIOJDKEH OBITh TIOATBEPIKICH B CY/IE COOTBETCTBYIOIIMMU
JIOKa3aTeNbCTBaMH, K KOTOPBIM OTHOCSITCS: CIIPaBKU O
MOMEIICHHH B MEIBBITPE3BUTEIb JINOO 00 OKa3aHHU
Me}lHHHHCKOﬁ noMomu B CBA3U C COCTOAHHUCM, CBsA3aH-
HBIM CO 3JI0YyHOTpeOJIEHHEM CIUPTHBIMH HalWTKaMHU,
HapKOTUYCCKUMH CPEACTBAMU o0 TNICUXOTPOIMHBIMU
BEIIECTBAMH, aKThl OCBUICTEILCTBOBAHUSA Ha MPEIMET
YCTaHOBJICHHS 3aBHCHMOCTH OT aJKOTOJIS, HAPKOTHYECKHX
CPEICTB WM IICHXOTPOIHBIX BEIIECTB, aKTHl CyJeOHO-
HApKOJIOTHYECKOH WIN CyAeOHO-TICHXHATPHYECKOH JKC-
MEPTU3BI, TOKYMEHTHI MPABOOXPAaHUTEIHHBIX OPraHOB O
JIOMTYIICHHBIX HApPYIICHUSX OOIIECTBEHHOTO IOPSIKA,
CO31aHUN KOH(i)J'II/IKTHI)IX CI/ITyaL[I/Iﬁ B CEMBEC, UHBIC JOKa-
3aTeNbCTBA, MOATBEPXKIAIONINE 3aBHCUMOCTb JIMIA OT
AJIKOI'0JIA, HAPKOTUYECKUX CPEACTB 60 TNICUXOTPOITHBIX
BemecTs [1].

[Tpu 3TOM JUIst IPU3HAHMS OTPaHUYEHHO JEEecIoco0-
HBIM He TpeOyeTcs, YTOOBI TPakJaHHH SBIISIICS XPOHUYE-
CKHM aJIKOTOJTMKOM WIIH HAPKOMAHOM.

CornacHo 4.3 c1.373 I'TIK B 3asBI€eHUM O MPU3HAHUU
rpakJaHWHA OTPAHUYCHHO JIeeCIIOCOOHBIM TOJKHBI OBITh
W3JI0KEHBI OOCTOSTEIIECTBA, CBHUICTECIBCTBYIOIIHE, YTO
JIUIIO, 3I0YMOTPEOJISFONIee CITUPTHEIMA HATUTKAMH, JTHOO
HapKOTUYCCKUMH CpPCACTBaMU, 60 TICUXOTPOITHBIMH
BEILIECTBAMH, CTABUT CBOIO CEMbBIO B TSKEJIOE MaTepHalb-
HOe mostoxeHwue [2].

ITo pe3ysnbTaTaM pacCMOTpPEHUS Jielia JaHHOH KaTeropiu
NPUHUMAETCS PellieHHe, KOMHUH KOTOPOTO HAINpPaBISIOTCS
3a4BUTEITIO, 3aMHTCPECOBAHHBIM JIMIIaM, B TOM YHCJIC JIUITY,
B OTHOLIEHWH KOTOPOTO CTaBHWJICS BONPOC O NMPU3HAHHUU
HeJleecloCOOHBIM JTM00 00 OrpaHHuYeHHH JEecIiocoOOHO-
CTH, B OPT'aH OICKHU U IMOTICYUTEIHCTBA, IPOKYPOPY, II1aBe
aJMAHUCTPAIIU OPTaHa MECTHOTO CaMOYIIPABJICHUSI.
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IHOHATUE U COAEPKAHUE
JAEECIIOCOBHOCTH I'PAKJIAH
B I'PA’KAJAHCKOM ITPABE

Tpamoauesa T./1. (BUII, Mozuneg)

B coBpeMeHHON NOKTpHUHE I'PpaKAAHCKOrO MpaBa CUM-
TaeTcsl, 4To JII0OOH CyOBEKT JOJDKEH 0o0najnarh rpaxaaH-
CKOM IPaBOCMOCOOHOCTBIO U JEECIIOCOOHOCTBIO, KOTOPBIE
B COBOKYITHOCTH BBIPAXKAIOTCA CAWHBIM TEPMHUHOM «Trpa-
JKIIAaHCKasi IpaBOCyOBEKTHOCThY. Hasenenue rpaxxaanuna
OJTHOI TPaBOCIIOCOOHOCTBIO O3HAYaeT IMpH3HAHHE €ero
CyOBeKTOM TpakmaHCKoro mpasa. Ho 3Toro HemoctaroyHo
JUISL TOTO, YTOOBI JINIIO MOTJIO TIOJTHOCTBIO PEaTH30BBIBATh
CBOM HOTPEOHOCTH, HEOOXOANMO O00NanaTh €mie OJHUM
Ka4eCTBOM, IMEHYEMBIM JI€ECIIOCOOHOCTEIO.

B cootBercTBuM ¢ 1. 1 c1. 16 'paxknanckoro koaekca
Pecrry6mmmku Benapycs (nanee — I'K) ctocoOHOCTE umemas
rpaxJaHCKHE IpaBa U HECTU O0s[3aHHOCTHU (IpakJaHCKas
MIPaBOCIIOCOOHOCTD) MPU3HACTCS B PaBHOW Mepe 3a BCeMU
rpaxnaHaMu. CornacHo 1. 1 ct. 20 I'K nox rpaxnaHckoi
JIEeCIIOCOOHOCTHI0 TIOHMMAETCS! CLIOCOOHOCTh TpakKAaHU-
Ha CBOMMH JACHCTBHUAMU ApuUoOpemams u 0cyuwecmeniame
rpaXJAaHCKHE IpaBa, CO34aBaTh Juisi ceOsi rpakAaHCKHe
0053aHHOCTH WM WCHOJHATH HX. VIMEHHO B pasHHIE
«umemvy W «Npuobpemams u 0Cywecmeisims» ycMaTpy-
BAETCs pa3lInuue MEXIY MPaBOCIOCOOHOCTBIO U JIEECHO-
COOHOCTBIO.

Bwmecre ¢ TeM, B HayKe Tpa)kJJaHCKOT'O MpaBa IMpPeasio-
JKEHBI WHBIE, 3aCITy)KHBAIOIINE BHUMAHMS, OIpEICIICHHS
rpaxmanckoi aeecrocooHoctu. [lo yrBepxknenuto 5. P.
Bebepca, neecriocoOHOCTh MOXKET OBITH OIpeesieHa Kak,
«yCTaHOBJICHHAs] 3aKOHOM IOpWJMYECKas CHOCOOHOCTh
JIMIIAa CaMOCTOSTENILHO COBEPILATh MPABOMEPHBIE FOPH/IH-
YECKHUEC I[eﬁCTBPIﬂ U HECTU HOPUANYECCKYHO OTBCTCTBCH-
HOCThb 3a mpaBoHapyweHus» [3, c. 128]. [lo mMHeHuro
A.®. BUIIHEBCKOTO, I€ECIIOCOOHOCTh — 3TO «IIPH3HABae-
Masi TPaBOBBIMH HOPMaMH CIOCOOHOCTh JIMIA JIMYHO,
CBOMMH JEHCTBUSIMH NPUOOPETATh IOPUIMUECKHE TIpaBa U
00513aHHOCTH, OCYIIECTBIATh HX, OTKa3bIBaThCS OT HHUX
[4, c.421].

B ornmume oT mpaBOCIOCOOHOCTH, TOHMMAaeMOW Kak
CTaTW4ecKas CTOPOHA IPaBOCYOBEKTHOCTH, IEECIIOCcO0-
HOCTh XapaKTEepU3yercsi Kak aKTHBHOE CBOMCTBO, ee
JMHAMHUYECKasi CTOPOHA, MPEeIoararlas HaTHIie CIio-
COOHOCTH K OCO3HAaHHOMY JICHCTBHIO.

JleecriocoOHOCTh MpPEArNoNaraeT CrIoCOOHOCTh Yelo-
BEKa 0CO3HABaTh U NMPABMILHO OLIEHUBATh CBOM JICHCTBHS,
MMeEIOIINE NPAaBOBOE 3HAYCHHWE M PYKOBOAWTH MMH. Jlist
9TOro HEoOXO/AMMa OMpeJieIeHHas TCUXHYECKasi 3peIOCTb.
3peIocTh e MCUXUKU 3aBHCHT OT BO3pPacTa 1 MCUXIIECKOTO

3I0pOBBSI YEJIOBEKa, II03TOMY 3aKOHOJAATENb JIOJDKCH
3aKpenuTh MOMEHT, C KOTOPOTO YEJIOBEK CUMTACTCS MOJI-
HOCTBIO [ICECIIOCOOHBIM, C yYeTOM MEIHIMHCKUX HOPM
TICUXUYECKOTO CO3PEBaHM YEIIOBEKA.

JeecriocoOHOCTE HE MOABISAETCA Y YEIIOBEKa BMECTE C
MIPaBOCIIOCOOHOCTBIO, TO €CTh B MOMEHT €TI0 POXICHUS,
OHa TIPUXOJIUT K HEMY TIOCTETICHHO, 110 MEpEe €ro B3POCIICHHH,
YMCTBEHHOTO, ()M3MYECKOTO M COIIMAIBHOTO Pa3BHUTHS,
NIPUOOpETEHHS )KU3HEHHOTO OTIBITA.

Ecnmu copepkaHue NpaBOCIOCOOHOCTH COCTaBIISIOT
npaBa ¥ 00S3aHHOCTH, KOTOPBIE JIMIIO MOXET UMETh, TO
COZIep’KaHUE JIeeCIIOCOOHOCTH XapaKTepU3yeTcs CIoco0-
HOCTBIO JIMIIA 3TH IIpaBa M OOS3aHHOCTH NMPHOOpETaTh H
OCYIIECTBIISITh COOCTBEHHBIMH JeHcTBUAMH. [losTOMy,
yUeHBIE JIENal0T BBIBOJ, YTO JEECHOCOOHOCTh €CTh
MPEeJOCTaBIICHHAS TPAKAAaHWHY 3aKOHOM BO3MOXKHOCTH
peanm3anyu CBOEH MPaBOCIIOCOOHOCTH COOCTBEHHBIMH
JEUCTBUSAMM.

JleecriocoOHOCTh, KaK U MPaBOCIIOCOOHOCTh HE SIBIISIIOT-
¢S €CTECTBEHHBIMHU CBOMCTBAMU 4uejioBeka. OHH ABISIOTCS
IOPUIMYECKUMH KaTerOPHUSIMHE, MOITOMY JIeeClioCOOHOCTh
HE MOXeET OBITh OTYYXKJICHA WIM OrpaHUueHa IO BOJIE
rpaxaaHiHa. B OTHOIIEHWH [1eecrioCOOHOCTH, TaK XKe,
KaK ¥ IIPaBOCIOCOOHOCTH 3aKOH YCTAHABIMBACT MPHUHITHII
HeoTuyXmaemoctn. OrpaHWYEeHHE W JIAIICHUE [eecIio-
COOHOCTH BO3MOJKHO TOJBKO B CIIydYasX, YCTAaHOBIICHHBIX
3aKOHOM.

Xapaktepusysl TOHATHE [EeCIIOCOOHOCTH, B HayKe
TpaXXIaHCKOTO TpaBa B OCHOBHOM JAHMCKYCCHH HUAYT B TPEX
HaTpaBJeHUsIX: 1) 0 MPaBOBOil MPHPO/IE NEECIIOCOOHOCTH;
2) 00 ycoBUSX (OCHOBaHHMSIX JEECIIOCOOHOCTH); 3) 0 comep-
YKaHWH JIeeCIIOCOOHOCTH.

OcraHoBuMcsi Oojiee MNOAPOOHO Ha COAEPIKAHUU
neecriocooHocTH. CylIecTBYeT JBa OCHOBHBIX MOAXOa:
B Y3KOM U IIUPOKOM CMBICIIE.

CTOpOHHUKH Y3KOW TPAaKTOBKHA OTPAHWYMIN COZICP-
JKaHWE JIEECIIOCOOHOCTH TOJBKO PAMKaMH CIEIKOCTIOCO0-
HOocTH. Kak mpaBWiIO, TONHOCTBIO [IEECTIOCOOHOE JIUIO0
AMeeT OJHOBPEMEHHO BO3MOKHOCTh K 3aKITIOUCHHUIO TPaxK-
JTAHCKO-TIPABOBBIX CIENIOK W HCIOJHECHUIO O0SI3aTEIBCTB,
BO3HUKAIOIINX U3 HUX.

JlaHHBII BBIBOJ MCXOIMUT OT CaMOro 3aKOHOJAaTeJsl.
B camom ompenenenun aeecrnocodHoctd B cT. 20 'K
TOBOPUTCS JIMIIb O CIIOCOOHOCTH JIMIla MpHOOpeTaTh U
OCYIIECTBIISITh TPAKIAHCKHE NPaBa, CO3aBaTh IPaKIAHCKUE
0053aHHOCTH M HMCIOJHATH UX. TO ecTh JeecrnocoOHOCTh
OTIPENIeNISIETCS KaK CITOCOOHOCTH OCYIIECTBIATH CACIKH.

Y3Koe TMOHUMaHUE COMCPIKAHHS JEECIIOCOOHOCTH HeE
HAIIDIO IIMPOKOTO PACIPOCTPAHEHUS B TCOPHU TpakIaH-
CKOTO TIpaBa, YTO, C Halled TOYKW 3PCHUS, BUIAHUTCS
OTIpaBIaHHBIM.

[npokoe NOHNMaHKUE JIeeCTIOCOOHOCTH PacCMaTPUBACTCS
Kak cobuparenbHoe moHATHE. [IpruemM HabOp 3IeMEHTOB
COZIepIKaHUs IeeCOCOOHOCTH pa3inyeH.

B. B. BopucoB pasrpaHHYMBAaET J1e€CIOCOOHOCTh Ha
JIBE KaTerOpPHHU: «JEeCHOCOOHOCTh KaK €IMHOE IMOHSITHE
COCTOMT U3 JIByX 3JEMEHTOB: CIIOCOOHOCTH YeJlOBeKa ca-
MOCTOSITEJIBHO OCYILIECTBIISITh COBEPIIATH CIEJIKH, MPH-
oOperasi TeM caMblM HOBBIC IIpaBa M Bo3Jyiaras Ha ce0s
HOBBIE OO0S3aHHOCTH (CIEIKOCIOCOOHOCTh), H, CIOCO0-
HOCTh HECTH TPaXaHCKO-IIPABOBYIO OTBETCTBEHHOCTDH 32
Bpe], IPUIMHEHHBIN €ro MPOTHBOIPABHBIMHU JECHCTBUSIMU
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(memukTocmocobnocth) [1, ¢. 110]. C Touku 3penus A. O.
BumiaeBckoro,  «pasHOBHUIHOCTSAMH  JI€ECTIOCOOHOCTH
SIBJITFOTCSL  CIGTTKOCTIOCOOHOCTh  (CTIOCOOHOCTH  JIMYHO,
CBOWIMH [CHCTBUSAMH COBEPIIATh TPaKIAHCKO-TIPABOBEIC
CIIENIKH) B JICTTUKTOCIIOCOOHOCTD (CITOCOOHOCTh TIOHUMATh
MIPOTHBOINPAaBHOCTh COBEPIIACMBIX ICSHUN M OCO3HAHHO
IpeTepreBaTb Mepbl IOPUANYECKONH OTBETCTBEHHOCTH 3a
COBepIlIeHHOEe MpaBoHapyuieHue)» [4, c¢. 421]. Ilo ytBep-
wnaenuto JI. T'. Ky3HenoBoH, «1eecnocoOHOCTh AOIKHA
BKJIIOYaTh 4YeThIpe crocoOHocTH: 1) mpaBompuoOpeTa-
TEJIbHYIO; 2) TIPaBOOCYIIECTBUTEIbHYIO U MIPABOUCIIONHH-
TeNbHY0; 3) MpaBOpacloOpPAAUTENIbHYI0; 4) NEIUKTOCIO-
cobHocTh [5, ¢.18]. ITo muenmto C.H. Bparycs, B comep-
JKaHHe J1eecOCOOHOCTH BXOIHUT CIIOCOOHOCTH COBEPIIATH
CIEJIKH, JETUKTOCIHOCOOHOCTh, a TaKKe CIIOCOOHOCTH
COBepIIIaTh HHBIC IPaBOMEPHEIE NeiicTBus [2, c. 14].

O0o00mTas BBIIIIECKAa3aHHOE, UCXOMAS W3 OIpPEIeIICHHS
neecriocoonoctr (ct. 20 I'K), ¢ Hame#t Touku 3peHus,
MOYKHO BBIJICIUTH CIIEIyIOUINE CIIOCOOHOCTH, COCTaB-
JHIOIUE COJEP)KaHUE JAaHHOW IIPaBOBOM KAaTErOpUU:
1) cocoOHOCTh CBOMMHM JICHCTBUSAMH MPHOOPETATh, OCY-
LIECTBIIATh TPaKAAHCKHE TpaBa U PacIopsDKaThCs WMH,
a TarKke MpuoOpeTaTh OOSM3aHHOCTH U HUCIOJHITH UX
(cmenkocmocoOHOCTD); 2) CIOCOOHOCTh HECTH CaMOCTOS-
TENBHYIO IOPUIIMYECKYI0 OTBETCTBEHHOCTD 110 CBOUM 0051~
3aTeNbCTBAM (JICITMKTOCIIOCOOHOCTS ).

CremoBarenbHO, KOTIa TIPaBa BO3HUKAIOT, TPAXKITaHUH
mpuoOpeTaeT OmpeeNicHHbIe OO0S3aHHOCTH, ©CIA OHH
OCYIIECTBILTIOTCS HEHAIJIS)KANIMM 00pa3oM, HAcTyIaeT
OTBETCTBEHHOCTb M0 €ro 00s3aHHOCTSIM.

TakuM 00pa3oM, MOKHO OINpPEAEIHTh, YTO AJIEMEHTHI
IPaKAaHCKOM JIeeCIOCOOHOCTH, KaK M B LIEJIOM JIEECIIO-
COOHOCTB OTPaXKalOT CIOCOOHOCTh I'pakJaH ObITH IOJIHO-
LICHHBIMU YUYaCTHUKAMU I'PaAKIAHCKUX HpaBOOTHOmeHHﬁ.
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K BOIIPOCY Ob OTHECEHMM BEIIH
K IPEAMETY POCKOIIHN
IIPHU PA3JIEJIE OBIIEW COBMECTHOM
COBCTBEHHOCTH CYIIPYI'OB

Tpemvaxosa K.B. (BHII, Mozuneg)

HmymniecTBeHHBIE OTHONICHUS CYIPYroB Hambolee
4acTO TOJBEPraloTCs MPaBOBOMY BO3JEHCTBUIO, IIO-
CKOJIBKY B CBSI3M C U3MEHEHUEM YPOBHS 9KOHOMHYECKOTO
pa3BUTHS CTpPaHbl IOBBIIIAETCS YPOBEHb J10X0Ja Ipax-
JlaH, TIOSIBIISIIOTCS. HOBBIE OOBEKTHI CEMEHHBIX MMYIIECT-
BEHHBIX OTHOIICHUH, MEHSIOTCS CEeMEHHble Tpaguluu.
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B cBsi3u ¢ 3TUM yKa3aHHBIE NTPABOOTHOIICHUS MPETEPIIC-
BaIOT CYIIECTBEHHBIC N3MECHEHMS.

CewmeiiHoe 3akoHOMaTeNnbcTBO Pecmybnmuku Bemapycs,
perynupyromee BOIpockl 00IIelf COBMECTHOW COOCTBEH-
HOCTH CYNPYTOB U COOCTBEHHOCTH KaXJIOTO M3 CYNpPYTrOB
ceromHss 0coOEHHO BOCTPEOOBAaHO M IIOCTOSHHO COBEp-
HIEHCTBYeTCs. Bo3HMKaromue B paMKax HUMYIIECTBEHHBIX
OTHOIIEHUH CYNPYroB IOPUANYECKUE KOHCTPYKIHMH HYyX-
JIAfOTCSl B YETKOW INMPaBOBOM perjaMeHTallMd, OTBEYaro-
HICH pealusiM COBPEMEHHOM JKU3HHU.

B cootBerctBum co cr. 23 Koxpekca Pecriyonuku be-
napyck o opake u cembe (nanee — KobC) [1] umymiectso,
H@XUTOE CYNpyramMum B Tepuo] Opaka, HE3aBHCHMO OT
TOTO, HAa KOTO M3 CYIIPYTOB OHO HPHOOPETEHO THOO0 KeM
U3 CyNpYroB BHECEHBI ICHEKHBIC CPEACTBA, SABIACTCA MX
00111e# COBMECTHOM COOCTBEHHOCTEIO.

Pazmen o0mieit coBMecTHOH COOCTBEHHOCTH CYIPYTOB
MOJKET OBITh TPOM3BENCH KaK B IEPHOJA Opaka, Tak U
nocse pactopxeHus Opaka. CHOpbl CynpyroB o pasjele
uMymiecTBa paspemarorcsa cyaom. CormacHo 4. 1 cr. 24
KobC B cnyuae pas3zmena HMYIIECTBa, SBISAIOLIETOCS
o011Ieif COBMECTHOM COOCTBEHHOCTBIO CYNPYIOB, X JOJN
NPU3HAIOTCSL PaBHBIMH, €CIM HHOE HE NPEeIyCMOTPEHO
BbpaunbiM noroBopoM. JlaHHOE NpaBWIO OCHOBAaHO Ha
NPUHIUIIE PaBHONPABHA CYNPYTroB B OOJIACTH HMMYILIECT-
BEHHBIX MPAaBOOTHOIICHMH, COTJIACHO KOTOPOMY CYNpPYTH
MMEIOT PaBHBIC IpaBa BIAJCHUSA, MOJB30BAHUS M PacIo-
psDKeHHsT 0o0me COBMECTHOH COOCTBEHHOCTBIO, €CIH
MHOE He IpexycMoTpeHo bpaunsim noroBopom. [Ipu 3Tom
HE MMeeT 3Ha4yeHHs pa3Mmep 3apalboTka M (WiIu) J0XoJa
Ka&)XXJOro M3 CyNPYroB M Jake TO OOCTOSTENbCTBO, YTO
OIMH U3 CYIpPYTOB B IEpuoJ] Opaka MO yBaXKUTEIbHBIM
NpUYMHAM He paboTai, a 3aHUMAJICs BeIleHHEM JIOMallHe-
Tro XO3HﬁCTBa, yXaxuBaJl 3a I€TbMU U T. II.

OpHaKo B OTJENBHBIX CIyYasX CyJ MOXKET OTCTYIIUTh
OT TMPHHIUIA PAaBEHCTBA J0JIEH, YINTHIBAS:

— MHTEPECHl HECOBEPIICHHONIETHUX U HYKAAIOIINXCS B
TIOMOIIY HETPYAOCTIOCOOHBIX COBEPIICHHOJIETHNX JIETEH;

— 3aCIIy’KHBAIOIIME BHUMAHHUS HWHTEPECHl OJHOTO W3
CYIPYTOB.

IomiMo o0mIelt COBMECTHOM COOCTBEHHOCTH CYIIPyram
MPUHAJJICKUT MMYLIECTBO, SIBJISIOIICECS COOCTBEHHOCTBHIO
kaxnaoro u3 Hux. CormacHo ct. 26 KobC u n. 20 nocra-
HoBnenus Ilnenyma BepxoBroro Cyna PecryGnuku be-
mapychk ot 22.05.2000 r. Ne 5 «O mpakTuke NpUMEHEHHUs
CyJIaMH 3aKOHOJaTeIbCTBA IIPH PACCMOTPEHMH JIeJT O pac-
TopkeHnu Opakay (manee — [IIIBC Ne5) [2] umymniecTBoM
Ka)KJJOT0 U3 CYIPYTrOB MPU3HACTCS HMYIIECTBO:

— TIpUHAJUIEXKAIIee CYNPYTy 10 BCTYIUIEHHS B Opak;

— TIOJTydeHHOE CYNIPYroM B Ilepuo Opaka B 1ap;

— TOJIy4eHHOE CYNpPYroM B IepHoj Opaka B Mopsiike
HacJeJOBaHHMS;

— BC€IIM HWHAWBUIAYAJTBHOTO IIOJIB30BAHUA CYyIIpyra
(omexma, oOyBb, IpeAMETH JUYHON THTHEHBI). VcKiro-
YEeHHE COCTaBIISIOT JPAaroleHHOCTH (OpHIUTHAHTHI, aMa-
3B, canupbl, H3YMPYABI U IIp.) ¥ TPEIMETH POCKOIIH
(penxme Mexa, KapTUHBI, aHTHKBapUarT).

— IpUOOpETEeHHOE BO BpeMsi Opaka Ha JIMYHbIEe CPEJICT-
Ba OJIHOTO U3 CYIIPYTOB;

— IPUOOPETEHHOE pa3/IeNbHO KaX/IbIM U3 CYNPYTroB
TMIOCJIE TIPEKPALeHus BeIeHUsI 00IIero Xo3siicTBa.




Wrak, Gemopycckoe 3aKOHOAATEIHCTBO OMPEIETSeT,
YTO IParoneHHOCTH M MPEeIMETHl POCKOIIH, TproOpeTeH-
HbIE B TIepHOJ Opaka 3a cueT OOIIUX CPEJCTB CYNPYTOB,
JTa’ke ecIT MU TIOJIB3YETCs OJMH U3 CYNPYTOB, OTHECEHBI
HE K pa3/IeNbHOM, a K 00IIeil COBMECTHOW COOCTBEHHOCTH
cynpyroB. Criemysi MOJIOKEHHUSIM HAYIHO-TIPAKTHYECKOTO
KoMMeHTapus K cT. 26 KobC npu Haymauu criopa, OTHOCHUTCS
JM Ta WM WHAs BElllb K NPEJMETY POCKOLIM, BOIPOC 00
5TOM pelIaeTcss B CyNeOHOM MOpSAAKE MCXOAS U3 KOH-
kpeTHoU cutyauuu [3, c¢. 100]. Hagnexxut cormacutscs,
YTO B YAaCTH OTHECEHHUS YKa3aHHOW BEIlM MHIUBHUAYaTbHOTO
MOJIb30BAHUS CYNpyra K NpeAMeTy POCKOIIM CYIIECTBYET
HeolpeIeNeHHOCTh. [l onHoil ceMpH Bempb Oyzaer
SABIISITHCA TPEAMETOM POCKOIIH, a UL IPYroil — BEIIbO
WHINBUAYAIFHOTO TMoONB30BaHuA. CeMeitHoe 3akoHOma-
TenbeTBO PecryOnukn benapych He KOHKpETH3HPYET, 4TO
OTHOCHTCSI K TIpEMETaM POCKOIIH, a IOTOMY JaHHOE
MIOHATHE HOCHUT OICHOYHBIN Xapakrep. Boobme mpeamer
POCKOIIM — 3TO OTHOCUTEIBHOE IOHSATHE, CBA3aHHOE C
JIOXOJIOM OTHAENbHOM ceMbU. B HayuyHOWl nuTeparype
cymectByem MHeHue I'. E. Cnenxo u 0. H. CtpaxeBuy,
KOTOPOE CO3BYYHO MO3UIMU aBTOPa, YTO K MPEeaMETy poc-
KOIIM OTHOCATCS BEIIM WHIUBHUAYalTbHOTO MOJB30BaHMUA,
KOTOpPBIC HE SBIAIOTCA HEOOXOTUMBIMH U YIOBIIETBO-
peHrsT OOBIYHBIX TOTPEOHOCTEH, IPUYEM PacXosl HA UX
nproOpeTeHre 00peMeHUTENNbHbI s cembu [4, c. 52-53].
AHanmu3 cyneOHON MPaKTHKH TOKasajl, 4TO IPHU BEIHECE-
HHUH PELICHUS CY/ UCXOOUT U3 KPUTCPUCB MaTepUAITLHOM
00eCTIe4eHHOCTH KOHKPETHOH CEeMBbH U IICHHOCTH CIIOp-
Ho# Bemu. IIpencraBnsercsi, 4TO JOJIKEH CYLIECTBOBATh
€AMHBIA TOAXOJ Ul OTHECEHUs BEIM MHIUBUIYaIbHOIO
MOJIb30BAHUS CyNpyra K IpeaMeTy pockormu. Hampumep,
yKa3arb, 4To mpuMeHHuTensHo cT. 26 KobC mpeamerom
POCKOIIIM CYHUTACTCS BEIlb MHIUBUIYAILHOTO MONB30BAHUS
OJTHOTO M3 CYNPYTOB, KOTOpas He sBIseTcd HeoOXoauMoil
JUTSL yIOBIICTBOPEHHS €r0 HYXKI, U TIPU STOM 3aTpaThl Ha ee
MPHOOPETECHIE 3HAYUTEIHHO TMPEBHIMAOT (MOXKHO YKa3aTh
BO CKOJIBKO Pa3) CpeIHEMECSIHBIA TOXO/I CEMBH.

Takum 00pa3zoM, 3aKOHOJATETIO CIEAYET COBEPIICH-
CTBOBaTh OTJAEJIBHBIC BOIPOCHI MPABOBOTO PETYIHPOBa-
HUS WMYIIECTBEHHBIX OTHOIICHUH CYNPYyroB, B IIEISIX
JOCTIDKEHHUSI €IMHO00pa3usl W OIpPEeIeHHOCTH HpuMe-
HSEMBIX B yKa3aHHOM cdepe MPaBOBBIX HOPM.
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HNHCTUTYT BPAKA 1 CEMBbH
B 3AKOHOJATEJIBCTBE BKJI

Yemunuuk A.P. (BHII)

Cratpst 32 Koucrurynmm Pecrmy6mmku bemapycs
rapaHTHpYeT rocyJapCTBEHHYIO 3allUTy Opaka, CeMbH U
JIeTCTBA MPUHIIUIIOM PaBHOIIPABUs CYNPYTOB B CEMENHBIX
OTHOILIECHUSIX, KEHIIMHAM 00eCTIeUnBaeTCsl IPeJOCTaBICHUE
PaBHBIX C MY)XYMHaMH BO3MOXKHOCTEH BO Bcex cdepax
KU3HeIesTeabHOCTH [1]. [laHHBIE IPUHIUIBI 3aKpEICHb
n pa3sutel B Konekce o Opake u cembe, ['paxaanckom
KOJIEKCE U JAPYTUX 3aKOHaX W IIOA3aKOHHBIX HOPMATHB-
HBIX TIPABOBBIX aKTaX, KOTOPBIC PErTaMEHTHUPYIOT Bax-
Helimyro cdepy obmectBa — chepy Opaka u cembu. Jns
JOCTH)KEHHMA YKa3aHHBIX IPHHIMIIOB OEIOPYyCCKOMY
00ImIeCTBY MOTPeOOBAIIOCH POUTH HECKOJBKO CTOJICTHH.
®dopMupoBaHNEe HHCTUTYTa Opaka B OeI0pyccKoM ceMeii-
HOM IIpaB€ HOCHT MHOTOBEKOBOI XapakTep M YXOIUT
CBOMMH KOPHSIMH B TJIyOUHBI HCTOPHUH.

IlepBoHauanbHO CeMEWHbBIE OTHOLIEHUS PEryJnpoBa-
JUCH 00bIYasiMu. JIjist neicTBUTEBHOCTH Opaka ObLIO J0C-
TaTOYHO COIJIACHs POIMTENeH M OpraHM3alMd CBAIbOBI.
OOpsin cBagbOBI COCTOST W3 ONpENEICHHBIX JEHCTBHH —
pacIuIeTaHus KOCBI HEBECTHI, Pa3yBaHHs )KCHIXa, YTOICHUS
NIPUCYTCTBOBABIINX, HCIOJMHEHHS IleceH W TaHmeB. He
MeHee JPEBHUM SIBJISUICS OOBIYail Ha/leTIeHNsI HEBECTHI TIPH-
JlaHbIM, KOTOPOE OHA MPHHOCWIIA B JOM JXKeHHXa. JImdHbIe
OTHOIIICHHS BHYTPU CEMBH CTPOMJIFCH HA OCHOBE TIOAYMHEHUS
KeHbl MyXKy. [IpHHSATHE XPHCTHAHCTBAa Ha OENOPYCCKUX
3eMJIIX TPUHECIO HOBYIO HICOJIOTHIO M ONpPEAeiIuiIo
CYITHOCTh OpauHO-CeMEWHBIX OTHOLIeHWH. B HopMmax
MHCAHOTO TpaBa YYUTHIBAIUCH JOTMAaThl M YCTAHOBKH
LIEPKBH.

B npeBHeM IpaBe >KEHIUHBI NTOJIH30BAIICH 3HAUUTEIb-
HOM 3aIlMTON U YBa)KEHHEM. 3a MPOCTYNKHU B OTHOLIEHUH
KEHIIMHBI Hajlaranochk Oosiee cypoBoe Hakazanue. Ctporo
TIPEeCIIE0BAINCEH MOCSTATENbCTBA IIPOTUB YCTOEB MOPAJIH.
Taxk, mo goroBopy 1229 roxa npemoboaessHie Haka3bIBa-
JIOCh, KaK | 3a youiicTso.

Bpauno-cemeitnoe npaso B nepuoa BKJI otnuuanoch
MHOTMMHU TIPOTPECCHBHBIMU HOBarMsMu. OTHOIIEHUS
PEryJIMPOBANIICH CBETCKUM IHCAHBIM IIPAaBOM, a HE TOJIBKO
IIEpKOBHBIM U OOBIYHBIM. Tak, MpaBo CBOOOJHOTO BCTYTI-
JeHusi B Opak ObuIO MoATBEpkAeHO B npuBmiesx BKIJI
1387, 1413, 1447 u 1492 rr. Haubonbinee pa3Butue
cemeiiHoe mpaBo nosyunsio B Craryrax 1529, 1566 u
1588 ronoB. OHM 3aTparuBar0T MHOTHE CTOPOHBI CEMEMHON
KW3HU, HAUMHAS OT €€ CO3JIaHMs M 3aKaHYMBas CMEPTHIO
ornenbHbIX ee wieHoB. Cratytsl BKJI pator BO3MOXK-
HOCTh TPOCIIEANTh, KaK SBOJIONMOHUPOBAIH CEMEIHbIE
otHomeHwus Ha npoTspkeHun XV Beka.

B Craryrax BKJI ycranasnuBascsi OpadHbIi BO3pacT:
mo Craryty 1529 roma mins myxuuH — ¢ 18 ner, mus
nesymek — ¢ 15 ger; mo Cratyry 1588 roga ara mianka
ObuTa oHMKeHa JuIg aeBymek 10 13 met. Craryr 1529 1.
MTOJTBEPKAAT MPHUHIMII CBOOOJHO BBIXOAWTH 3aMYX,
IIPaBO XCHIIMH Ha CBOOOIHOE BOJICM3BSABICHHE HAa Opak
HE3aBUCHMO OT MOJIOKEHUSL.

Craryt 1566 r. perymupoBan Oojee HMIMPOKUH Kpyr
OpayHbIX OTHOIICHHH, B YaCTHOCTHU IMOPSIJIOK BCTYIUICHUS
B Opak. B HeM mpexycMaTpuBaInch CypoBBIC CaHKIUH 32
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TIPUHYXJICHUE JKEHITMHBI K Opaky (CMepTHas Ka3Hb), HO
cB00O/Ia BOJICH3BSBICHUS HEBECTHI MO-TIPEKHEMY Orpa-
HAYMBAJIaCh COTJIACMEM poauTeseil u omnekyHoB. [lpu
3TOM OBUIH OIpeJeNieHBl UMYIIIECTBEHHBIC CAHKITUH TIPH-
MEHHTEIPHO K HEBECTE, KOTOpas BBIXOIMIIA 3aMyX 0e3
TaKOTO COTJIACHS, — OHA JINIIAJACh IPUAAHOTO M YTpadn-
Bajia MpaBo Ha HACJIENCTBO [2, ¢. 20].

Cratyrom 1588 r. ObUTH OIpeieNieHbl TIaBHbIE YCIOBHS
3aKOHHOCTH Opaka: OTCYTCTBHE KpPOBHOT'O pOJICTBA IO
YETBEPTOTO MOKOJICHUSI M CBOSITCTBA JIO0 TPETHETO ITOKO-
JICHUSI BKJIIOYHMTENILHO, OTCYTCTBHE IIEPBOrO HE PacTOPI-
HYTOTO Opaka. 3aKperysuIiNCh HEKOTOPHIE TPUYMHBI pac-
TOpXKEHUS Opaka: KpOBHOE POJICTBO, OCY)KICHHE JIHIIA 32
rOCyJapCTBEHHYIO H3MEHY u Jp. [3, c. 57].

JIOBOIIEHO OOCTOSITEIHHO PETYIMPOBAIICH JINIHBIC U
HMMYIIECTBEHHBIC OTHOIICHUS, BOSHHUKAIOIINE HA OCHOBE
Opaka. borpimoe BHIMaHHE YAESUIOCH BOIPOCY MMYIIIE-
CTBEHHOTO OOeCTeueHHs COAep KaHUs KCHBI, TOAPOOHO
n3narajics mnopsiiok oopMIIeHHS BEHOBOW 3aIlvcH, HOP-
MaTHBHO 3aKpeIuisiics pa3Mep BeHa. Bo3MoxHO, BeHOBas
3amuch ObLIa MPooOpa3zoM Opadynoro moroBopa. Mcxons
u3 conepkanus ct. 2 paznena 5 Craryra BKJI 1588 rona
MOJKHO CZ€TaTh BBIBOJ, YTO JKCHA COXpPaHsIa MpaBO Ha
CBOC JMYHOE HMMYILIECTBO, TO €CTh IPUAAHOE, KOTOpPOE
MOCTYTIAJIO B COBMECTHOE TIOJIH30BaHUE CYTIPYTOB.

Crates 20 pazgena 5 CraTyTa 3aKpeIuisieT IpaBoO KEHBI
HAa TIOJTyYeHHE UMYIISCTBEHHOTO COJICPIKAHMI OT MyXa B
ciIydae pa3Boja 1o ero BuHe. Bmecrte ¢ TeM, eclii BUHOB-
Ha OBLJIa JKeHa, TO OHA TepsUla Bce CBOE OOECIICUCHHE.

CTaTyTI)I 3aKpCIUIAJIMN MHCTUTYT OINICKHW HaJ KCHIIU-
HaMH, KaK Haj OIPaHUYEHHO [EEeCIOCOOHBIMH B TIpax-
JAHCKUX MNPaBOOTHOIICHUAX. Haan/IMep, OCHOBHBIC TIpa-
Ba TIOJIb30BAaHUA HW PACIIOPSAKCHUA 3eMJIEH BBITTOJIHSII
My>k4MHa. Bce BhIen3noskeHHOE He 03Hayano paBeHCTBA
NpaB MY>KYMHBI 1 )KEHIIIHBI B Opake.

CocraButenu CrarytoB 1529, 1566, 1588 rr. nponu-
BAalOT CBET Ha BOIIPOCHI BOCIUTAHUS MOIPACTAIOIIETO IT0-
KOJIeHUs. B maMATHHUKaX CBETCKOTO 3aKOHOJATEILCTBA
OTIpeNeNseTCsl PSJ JIMI, OTBETCTBEHHBIX 32 BOCIIUTAHHE
MOJIPACTAOIIETO TOKOJICHUS: MaTh HA CaMbIX PaHHUX
JTanax KW3HH JETeH (JIoYepH BOCIUTHIBAIACH MAaTEPBIO
0 TOrO MOMCHTA IIOKa HE BI)IfI}Z[yT 3aMYyK, CbIHOBbA OO
7 1eT); mpyu OTCYTCTBUM MaTepH JJisl BOCIIUTAHUSI JIEBYIIKU
MIPUBJIEKANIACh KEHIWHA (Yallle POJICTBEHHUIIA), KOTopas
1 3aHHUMajiach BOCIIMTAHHEM IOHOM OCOOBI, a TakXe oIe-
kyHsl. B Cratyrax ompeneseHsl mpaBa U O0S3aHHOCTH
pOIUTENeH MO OTHOMICHHIO K UX JICTSAM U AeTel 1Mo OTHO-
IICHUIO K POJUTENSIM, HEMaJI0O BHUIMAHHS YIEICHO BOIIPO-
caM OIIeKYHCTBa. JTO JaeT MpPEACTaBICHHE O TOM, KTO
MOT CTaTh OTIEKYHOM, Kakue TPeOOBaHUS IMPEIbSIBILLIINCH
K 4eIIOBEKY, OpaBIIeMy Ha ceds 3a00Ty 0 HECOBEPIICHHO-
JIETHUX, KaKUMH OBLTH 00sA3aHHOCTH orekyHa. CTaThbu
CrarytoB 1529, 1566 u 1588 rT. cogepxar Takxke cBele-
HUsE 00 OOS3aHHOCTAX JeTel-cupoT (HEOOXOJAMMOCTh
BBICTYIIATh B CYJ€ IO BOIIPOCAM, 3aTparuBarOIIuM 1YyKHUC
HUMYIIECTBECHHBIC ITpaBa, KOTOPHIE HEBO3MOKHO OTJIOXKHUTH
JI0 COBEpIICHHOJETHs JeTel, OOSI3aHHOCTh OTBEYAThH
nepes] 3aKOHOM 3a COJISSTHHOE YTOJIOBHOE MPECTYIUICHHUE),
a TaKKe UX IpaBax.

CpaBHHTENBFHBI aHATU3 MPaBOBBIX HOpM CTaTyTOB
BKJI cBuzmerenbcTByeT, 4TO IpaBa CyOBEKTOB OpadHO-
CEMEHWHBIX OTHOLICHHU PACIIMPSUIACH, a POJIb CBETCKOU
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BJIACTU U CBETCKOTO IpaBa B PETYJIHPOBAHUM YKa3aHHBIX
OOIIEeCTBEHHBIX OTHOIICHHWI Bo3pacTaia. B 3akoHoma-
TenbecTBe Benukoro kHsixecTBa JIUTOBCKOTO MPOCIIEKH-
BAJHCh MPOTPECCHBHBIE HACH W TEHIOCHIUW OpadHO-
CEMEHHBIX OTHOILIEHUH, KOTOPhIE HALLUIM CBOE OTPAKEHUE
U NOCJIEAYIOIee pa3BUTHE B HOpMax CEMEWHOIo Ipasa
Pecnyonuku Benapyce.
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YT'PO3A KOMMEPYECKOI'O JIOBBUPOBAHUA
Damvixos E.A. (BHUII)

CToUT MOHUMATh, YTO HET HUYETO MPeaoCyIUTEIbHO-
ro B TOM, 4YTOObI OM3HEC CTPEMMJICS OTCTaMBaTh CBOU
npaBa u JA0OMBATHCS 0OJice BBITOJHBIX \ CIIPABEUTUBBIX
JUId ce0sl yCIOBUH Ha PBIHKE Uepe3 TOCYAapCTBEHHOE 0~
CPEHUYECTBO, OJJHAKO B COBPEMEHHOM MHUpE Bce OOJIbIIe
YUaIaroTCs CIydau, KOT/ia HeZJ0OPOCOBECTHBIC KOMITAHUN
B LEJAX NPHOOPETEHHUS JONOIHHUTEIBHBIX MPEHUMYIIECTB
UAYT B OOXOA 3aKOHOAATENbCTBA HIIH, JaKe, TOPMO3ST
€ro pasBHTHE B BBITOAHBIX JUIi ce0s cdhepax. [TomoOHbIE
MPELEICHTH! CO3al0T YIpo3y BO3HUKHOBEHHUSI MOHOIIONHNH,
JIWIIAIOT JPYTWX INpelncTaBuTenei Ou3Heca (3adacTyio
MaJioro) KOHKYPEHTOCIIOCOOHOCTH M MOPOXKAAIOT PeaIuu
MPaBOTO HUTHIM3ME, /I YYaCTHUKH, U3-32 HEBO3MOKHOCTH
peann3oBaTh CBOM IPaBa B MPEIYCMOTPEHHBIX 3aKOHOM
paMKax, HaUMHAIOT TakXKe MpUOeraTh K He CaMbIM IPaBo-
MEpHBIM METOZ[aM, B TOM YHCJIe U KOppymuuu. PaccMotpum
B KauecTBe MpUMepa KOMIaHH-MoHonoucT Disney.

Muxkku Mayc nosiBuiics Ha 3kpaHax B 1928 rony, u Ha
10T MoMeHT B CIIIA neiictBoBan 3akoH ot 1909 rona,
NpelycMaTpUBaIOIINI COXpaHEHNWE aBTOPCKHUX IpaB Ha
cpok 10 56 ner. Ilocne yero nponsBeneHNe CTaHOBHIIOCH
oOmecTBeHHBIM JlocTosiHMEM. COTlacHO 3TOMY 3aKOHY,
aBTOpckue TipaBa Yonta [lucHesr mpekpamanuck B 1984
roxy. C npubiamwkeHneM 3TOH JaThl COTPYAHHUKH KOMIIa-
Huu Disney Havanu 3aMeTHO HepBHUYATh. Ha TOT MOMeEHT
Mukku Mayc npuHOCUI PyKOBOJCTBY MUJUIMAPABI JOJI-
JapoB Joxofa B rof. Iloreps aBTOpCKUX IpaB Ha mepco-
Haka CyJHJI Obl KOJIOCCAJIbHBIM (DUHAHCOBBIM IOTEPSIM.
Your JlucHeill 1 HECKOJBKO MEXAYHAPOIHBIX KOMIIAHUH
cO cxoxkeil mpoOsieMoii B TaliHe OTO BceX Hadall MUCATh
obpamenust B Konrpecc ¢ npocs6oii 0 mepecMoTpe neii-
CTBYIOLIETO 3aKOHOJATENbCTBA M JOCTUIIM YyCIexa.
B urore u3-3a sToro mocrpagansa Bcst OTpacib — 00OIIecT-
BEHHOE JJOCTOSHUE HE TOMNOJHSETCS MHOrO JeT M Tyjaa
Hu4ero He monanaio a0 2019 roma. Cpenu HUX: KHHTH,
MeCHH, QUIBMBI, 1a)Ke Hay4dHbIE CTaThbH. MHOTHE IPOU3-
BEJICHNS HE MOTYT YBHIETH CBET H3-3a ITOTO 3aKOHA,
HO TIPY 3TOM HX HEKOMY PacIpOCTPaHATh — TaK KaK Bia-
JIENTBIIEB aBTOPCKOTO MpaBa HE HANTH.




Jxeitimc boiin, coocHoBaTenb LEHTpAa H3YUYECHHS
obmecTBeHHOTO noctosiHust Duke University, Takxke moj-
4epKHYJI 3Ty npobnemy: “M3-3a 3TUX 3aKOHOB HUYTO HE
MOKET BBIOPATBCS HM3-TIOJ] aBTOPCKOTo TpaBa. CTaHOBHUTCS
HEBO3MOXXHBIM 4YTO-TO OIyOJIMKOBaTh, HE HAPYIIUB
gpi-TO TpaBa. B 2019 xHWTrHM, KWMHO, MYy3BIKa H JaXke
Hay4HbIC CTaTbU 3aCTPSHYT BHYTPH ITy3bIps 3TOTO 3aKOHA.
Ilocnennue 50 ner Kaxkaoe NOKOJIEHHE aMEpHKaHIIEB
UMEJIHM JOCTYNl K TBOpYECTBY mpouuioro. OHH MOITH
YUUTBCS y HEro, cTpouTh Ha HeMm. Ho ceifuac Bcs 3Ta
KpeaTUBHOCTh CTasia HeAOCTymHOM [1].

Ho HuKTO HE MOT OBl OLIEHUTHh YPOBEHb UPOHUM BCEH
cuUTyauuu jyduie, yeM cam Yoat HducHeid. Teicsum nep-
COHaXeW ero MynbT(GUIBMOB OBUIM B3ATHI TPSIMO 13
0OIIeCTBEHHOTO AOCTOSHHA. Jla’ke ero TIaBHEIA IPOPHIB
MynsThumeM ¢ Mukkn Maycom “Ilapoxonmmk Bwmm™
ocHoBaH Ha (mwipMe bactepa Kurona 1928 romga. Hesos-
MOXHOCTbh CBOOOJTHO aHAJIM3UPOBATh U NIEPEOCMBICIUBATE
OIIBIT MPOIIOT0 HEMHHYEMO MPUBOJUT K CTarHAUU WU
JlaXke Ierpalaliy, ITOCKOJIBbKY JIUIIAET JIF0IeH BO3MOKHOCTH
OPUWTH K 4YEMY-TO HOBOMY U aKTyaJIU3UPOBaTb YXKeE
HU3BCCTHBIC HaM CHCTCMBI.

Temneps paccMOTPHM BOIPOC PErYIHPOBAHUS MPOIAKU
MIEPCOHANBHBIX NaHHBIX (manmee — [1/I), KOTOpBIH ¢ Kax-
JBIM TOJIOM CTaHOBHTCS Bce Oosee ocTpeiM. CaM TepMHH
omucaH B OENOPYCCKOM 3aKOHOAATENbCTBE Tak: “No0as
uH(OpManus, KOTOpas OTHOCUTCS K HICHTHU(UIMpPOBaH-
HOMY (M3HYECKOMY JIMITY WIH (PH3HUECKOMY JIUILY, KOTOPOE
MOXET OBITh HICHTHU()HUIMPOBAHO HA OCHOBAHUM 3TOH
uaopmanuu” [2]. OnpenesneHue, Kak BUIHO, JaHO OYCHb
obmee. M mosToMy Ha MpakTHKE OyIyT HEM30EKHO BO3-
HUKaTb BOIIPOCHI O TOM, KaKU€ MMCHHO CBCIACHHSA OTHO-
CATCA K IICPCOHAJIBHBIM JTaHHBIM, a KaKHC HECT. OTUM
MOJIB3YIOTCA W CaMU MPOJAaBIbl NMEPCOHAIBHBIX JaHHBIX
000CHOBBIBasl JIETUTHMHOCTE CBOHX [[eﬁCTBPIﬁ, TEM 4YTO:
“... ecmu opma oOpaTHOH CBSI3M HE MpEIIojaracTt Impe-
JIOCTaBJIEHHE TTIOMUMO HOMepa TelieOoHa MM DIEKTPOH-
HOTO ajipeca JONOJHHUTEIbHBIX CBEICHHUH, WICHTU(UIN-
PYIOIINX TONTB30BATENs, Takast HH(GOpMAaIHs He OTHOCUTCS K
MEPCOHATBHBIX JIaHHBIM. 3alpoc HMEHH COBMECTHO C
HOMepoM TeneoHa WM email Hosb30BaTelNst TakkKe He
JACIaCT JaHHBIC NEPCOHAJIbHBIMU, T.K. UMSA HE I/II[CHTI/I(I)I/I-
mupyet rpaxnaaHuHa’[3]. C ogHOM CTOPOHBI, 3TO MOXET
3By4aTb y6e[[I/ITeJ'H>HO 1 BIOJIHE COOTBETCTBYCT HBIHCII-
HeMy 3aKOHOJaTensCTBY. KoTopoe nmamexo oT coBepIueH-
CTBa C YYETOM HBIHCUIHUX TeHHeHHHﬁ.

Ha mpakTike rpakaaHe yke peKpacHO 03HAKOMIIEHBI
C JIEATEIBHOCTHIO CaMbIX KPYIHBIX HOKyINaTeiaeld Mmomoo-
HBIX JaHHBIX (HEM3BECTHBIE 3BOHKH C HPEIIOKECHHEM
nproOpecTH Ty WIM MHYI MPOLYKIHMIO \ yCIyry, crnam-
pacchuIKa Ha 3JEKTPOHHYIO MOYTY U T.II.), Ubsl LIeJIb HE
CKOJIBKO TOYHO HICHTH(UIMPOBATH JIMYHOCTH, CKOJIBKO
BTOPTHYTBCS B €€ HH()OPMAIIMOHHOE IPOCTPAHCTBO W
HaBs3aTh cBoM ycimyru. CoBceM HEoOs3aTeNbHO TOYHO
3HaTh WMA W (GaMHIHIO TI0JIE30BATENsl, CKOJIBKO €ro
MAaHEPhI TMOBEACHUA U HHTCPECBI B CCTU-UHTCPHET,
MOCKOJIBKY MIMEHHO Ha 3TO OpPHEHTHpOBaHa >(PQEeKTHB-
HOCTh PEKJIaMBl: HAaUTH MOTPEOWTEINIs, YTO MOT OBl OBITH
3aMHTEpEecOBaH B X Npoayknuu. Ho Beap MMeHHO moBe-
JICHUE W TPEANIOYTEHHS SBISIOTCS TEMH CYOBEKTHBHBIMHU-
VHJMBH/YaJIbHBIMHA IIPU3HaKaMH, KOTOPHIE XapaKTepH-
3yIOT TOTO WMJIM WMHOTO YeJOBEKa, MO3BOJISISI TEM CaMbIM

€ro WACHTH(UIMPOBATh, YTO LIMNPOKO HCIIONB3YETCS B
TOW € KPUMHHOJIOTMM WM KPUMHHAIMCTHKE B IEPHOJ
pacciienoBaHus npectymieHnii. CTOUT Takxke MOJMETHTb,
YTO MHOTHE IOJIb30BATENN MPU CO3JAaHUU TOH XKE dIEK-
TPOHHOW MOYTHI HCIOJB3YIOT B €€ HANMCHOBAHUH CBOE
nmst U ¢amvmmmo. K mpuMepy, Mosi modTa Ha3bIBAacTCS
«egorfatyhov@mail.ru», 9To TO3BOJISET C/ENATh BBHIBOJIBI
0 MIPUHAJUIS)KHOCTH AAHHOM MOYTH K KOHKPETHOMY JIUILY.
OnHako 310 He mpensaTcTByeT npopaxe I1J] ¢ ccpuikamu
Ha DJIEKTPOHHBIE ajpeca IO0Jb30BaTeJIed CO CTOPOHBI
MOJIOOHBIX CEPBUCOB (YTO COOMPAIOT JAHHBIE O TOJIL30Ba-
TeNsX), He BUJIHO TAaK)Ke IOIBITOK IPEcedb CaMOJIMYHYIO
JICaHOHM3ALUIO TI0JIb30BATENCH, Nadbl Ha MPaKTUKE MpO-
JEMOHCTPHPYIO 03a00YCHHOCTh 3aIIHMTOH IOJIH30BATEIh-
ckux I1J] maxke ¢ TOUKH 3peHHs] 3aKOHOJATEIbCTBA.

Eme BaXHOCTH IpOOJIEMBI 3aKJIIOYACTCA B TOM, YTO
0eTopycCcKoe 3aKOHOIATEIhCTBO (M HE TOJNBKO OHO) IIpe-
JyCMaTpUBAET OTBETCTBEHHOCTh 3a YMBIIUICHHOE pas3-
IJIallleHue TePCOHAJIBHBIX JaHHBIX, HO B 3aKOHOIPOEKTE
“O mepcoHaJBHBIX AAHHBIX® HET HaKa3aHHs 3a YTEUKy
JIaHHBIX, €CJIM OIlepaTop He odecneyns 6e30MacHOCTh WK
ux 00paboTKy ¢ HapyIICHHSIMH CPOKOB XpaHEHHs. DTO
SIBJISIETCS.  OTKPOBEHHOM JIa3€HMKOM, KOTOPOM OTKPBITO
MOJB3YIOTCS. MH(GOPMAIIOHHBIE THTaHTh.. B KkadecTBe
JIOKa3aTeNbCTBA PACCMOTPHM OAMH W3 CAMBIX T'POMKHX
CKaHIAJOB CBA3aH ¢ KommaHued Mapka LlykepOepra —
Facebook.

Cepus paccrnemoBanuii The Guardian m The New
York Times B 2018 roxy cramm moogom mnst CHIA u
EBpocoro3 HavyaTh paccieqoBaHHE B OTHOLICHUHM KOMIIa-
HUH, TIOCKOJIBKY JKYPHAJIUCTaM YAAIOCh BBISCHHJIH, YTO
opuranckas kommanus Cambridge Analytica coOpaina
JlaHHbIe 0 MOoBeAeHHH 50 MHJUTHOHOB aMEpPUKAHIIEB, YTO-
Obl 3aTeM MpojAaBaTb MM IOJUTHYECKYIO peKiIamy.
Facebook 3Hama 00 yTeuke, HO HUUETO HE CAENala, OJHAKO
y KYpHaJIHCTOB OBLIM OCHOBAHUS I10JIATaTh, YTO CHEIAHO
9TO OBUIO TPEIYMBIINIJIEHHO W BXOJE NpeNBapUTEIHHOTO
cornmacoBanus ¢ Cambridge Analytica. lHBIM ciioBamu:
“yreuka” Obla coriacoBaHa obemmu ctopoHamu. Boiee
toro, B 2019 crano m3BectHo, yro Facebook oxa3smbiBai
JIaBJICHUE Ha TOJIMTHKOB 10 BCEMY MUY, YTOOBI caboTH-
pOBaTh NMPUHSATHE 3aKOHOB, 3aIIMIIAMOIIMX IIPHUBATHOCTH
nioJib30Barelniell nHTepHera. KoMiaHus fenana 3To noToMy,
YTO BCA ee OW3Hec-MOJeNnb Kak pa3 M IOCTPOCHa Ha
HapyIIEHUH MMPUBATHOCTH — cOOpPE JAaHHBIX O TOJIb30Ba-
TeJle C TOClenyoued UX MIpoJaxed pekyiaMoJaTeNsM,
ormetioi B CNews. Facebook HeomHOKpaTHO OBLT yiudeH
B CJIEKKE, BO BMEIIATEIbCTBE B JMYHOE IPOCTPAHCTBO
I0JIb30BaTeNel, HE3aKOHHOM cOOpe IEePCOHAIBHBIX JIaH-
HBIX, KOTOpbIe He OBIIIM 3apaHee OrOBOPEHHI B IOJIB30Ba-
TEIbCKOM COTJIAIICHWH, a €clIM M OBUIM, TO BechbMa
“0000meHH0” 1 “MenkuM mpudrom” [4]. Kak ciaencteue,
HAalll IepexoJ] U3 WHIYCTPUAIBHOTO BEKa B MOCTHHIYCT-
puanbHBI 0OpeMeHEH TeM, YTO TaKhe KOMIAHHU Kak
Facebook obnamator OykBasibHO WH(POPMAIMOHHON
MOHOIIOJIUEN.

Bce 3TO SIBHO JEMOHCTPHUPYET TO MOJIOKESHHE, KOTJa
KpYIIHbIE KOMIIAHWH, 3a4acTyH0 MOHOIIOJHCTHYECKHE, B
TIOTOHE 3a KOHTPOJEM pPBIHKA M JIOCTHIXKEHHEM JIMYHBIX
LieNiel NCTIONIB3YeT UMEIOIINECs Y HUX B 000pOTE METOIbI
BO3/ieiicTBUS, 1a0bl HaBs3aTh CBOIO BOJIIO OOMIECTBY M
BOCIIPEISATCTBOBAaTh PETYJISITUBHOM (DYHKIMH TOCyIapcTBa
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U pealIN3aliy IPKAAHCKUX CBOOOT, YTO CO3/1AET PEATbHYIO
yrpo3y B cdepe KOMMEpPUYECKOTo JIOOOMpOBaHHS Hepes
KOTOPBIN MOKHO B PABHOW CTETICHM BIMATH M HA TOIUTH-
YECKUH BEKTOp IOCylapcTBa BO BHYTPEHHEH M BHEIIHEH
MOJIMTHKE, 9TO TAKXKE YK€ MMENO TPELEACHTHl B HaIIeH
HCTOPHH.
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K BOITPOCY NTPUMEHUTEJIBHOCTHU
IMPABOBOI'O JE®OJITA
KAK IOPUIUYECKOI'O TEPMHUHA

Damuixoe E.A. (BHII)

Ionstue “npaBoBOro nedoiaTa” B HACTOSIIUNA MOMECHT
B IOPHINYECKOM JUTepaType He BCTpeyaeTcs, OJHAKO B
nocjenHee BpeMs JaHHBIH TEPMHH JOBOJBHO YacTO MpH-
MEHSETCSl B CIIOBECHOM O0OMXOJie OENOPYCCKUX FOPUCTOB
[1] mms obo3HaueHUs menoro (QEHOMEHA COIMAIBHO-
MOJUTHIECKOTO XapakTepa. Ho HACKOIBKO OHO COOTBET-
cTByeT KoHTekcTy? Ecnmu pa3Oupars maHHOE MOHATHE Ha
COCTaBHBIE YaCTH, TO MOXKHO ITOJMETHTh UX OMpenenéH-
HYIO JJOTHYECKYIO CBSI3b.

Haurewm c¢ Toro, 9to camo moHsTHE Ae(hoNITa OTCHUIAET
Hac K 9KOHOMHUecKoil cpepe. CIOBO 3TO MPOU30ULIO OT
anri. default, 9yTo oO3HAYaeT HEHCIOJHEHHE JOTOBOPA,
HEBBINTOJTHEHWE 00s3aTeNbCTBa, HEyIUlaTa [0Jra, COOT-
BETCTBEHHO (PMHAHCOBYIO HECOCTOSATEIbHOCTh. (OTKa3
(6aHka, TPaBUTEIHCTBA) BBHIIUIATUTH MO KaKUM-THOO
MPUYMHAM CBOW BHEIIHHE WM BHYTPCHHHE HOJTH WA
MPOLIEHTHI 10 HUM [2]. AKIEHTHpYyeM BHMMAaHUE Ha Mep-
BBIX BapHaHTaX JaHHOTO OIPENICICHHS, a HMCHHO —
HEWCIIOJIHEHUE JIOTOBOPA, 00S3aTENbCTB, M YIUTHIBAS TO,
9TO paccMaTpUBACMbI HAMH TEPMHUH 3aTparuBaeT Mpaso,
a TaKke HETOCPEACTBEHHO TOCYAapCTBO, TO TPYIHO BO3-
JIepKaTbCsl OT YIOMUHAHUA Oojiee 3HAKOMOTO ISl FOpHUC-
NpyACHINE TEPMHUHA — “00IecTBeHHbIH moroBop” [3].

Teopust 0011eCTBEHHOTO JOTOBOpA SIBJISIETCS OAHOM U3
MHOKECTBAa KOHIENIMHA MPOUCXOXKICHHUSI TOCYIapCcTBa.
CyTb MaHHOH TEOpHH 3aKJIIOYaeTcs B TOM, UYTO JIFOAU
OTKa3BIBAINCH OT YacTH CBOMX ECTECTBEHHBIX IIPaB B
MOJIb3Y TPaKJaHCTBA, A0bI IepeaaTh TocylapcTBy MOJ-
HOMOYHMS I pealH3aldd CBOCH TJaBHOW (YHKIUU —
PETYJIATUBHOM, 4YTOOBI OOecreyrBaTh CBOM HHTEPECHI
4yepes ero nocpecTBo.

Takum 00pa3zoM, MOHSATHE MPABOBOTO Jie(hOITa MBI MO-
JKEM MHTEpPIPETUPOBATh KaK HEHUCIIOIHEHHE TOCYIapCTBOM
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CBOHX 0053aTENBCTB B PaMKax TOTO K€ OOIECTBEHHOTO
noroBopa. OTHAKO Kakve KOHKPETHO (DYHKITUHM BO3JIOKEHBI
Ha JaHHBIH MEXaHWU3M OOIIECTBEHHOTO PETYIMPOBAHUS?
PaccmoTpuMm mpu3HaKM rocynmapcrBa, U3 KOTOPBIX B TOM
YHUCIIe TIPOUCXOIAT U ero (DYHKIHH, a TAaKKEe UX BO3MOXK-
HBIC HAPYIICHUS.

Cysepenutert. ['ocynapcTBo 0053aHO OBITH MOTHOCTHIO
HE3aBHUCHUMO BO BHYTPEHHHX JeJaX M B BEJICHUM BHEIIHEH
MOJIUTUKY, TIPU 3TOM JIEHCTBYS BO OJlaro COOCTBEHHOTO
Hapoza. Kak ToJbkO rocyaapcTBo HauMHaeT IelCTBOBATh
JIUIIb B MHTEPECaX OTACIBHBIX YYaCTHUKOB BHYTPCHHETO
MOJIMTUYECKOr0 MPOLECCa, COLMATIBHBIX IPYIIT WM BOBCE
TpeThbuX JHI (K TPHMEpPYy, APYTUX TOCYNapCTB) — OHO
yTpaumBaeT CBOIO HE3aBHCHMOCTb M KaK CIICICTBHE HE
MOYKET TPE/ICTABIIATH HHTEPECOB BCETO OOIIECTBA, a TAKKE
yTpaymnBaeT MpU3HAK CBOCH ITyOIIMIHOCTH.

Msaoroo0pa3ue HCHoNB3yeMbIX pecypcoB. ['ocymapcTBo
aKKyMYJIHPYeT OCHOBHBIC BJACTHBIE PECYpCHI (SKOHOMH-
YeCKHe, COLHANbHbIE, TyXOBHBIE U T.JI.) IS OCYILECTBICHUS
CBOUX MONHOMOYMH. Hackonbko Mbl 3HaeM, TJaBHas
(GYHKIS TOCYIapCTBA — 3TO OOILIECTBEHHOE PEryJIUPOBAHNC.
COOTBETCTBEHHO,  HCIOJB30BAHHE  TOCYNAapCTBEHHBIX
MEXaHU3MOB HE 1O CBOCMY MPSAMOMY HaA3HAYCHUIO MOXKHO
TPaKTOBaTh Kak Ipy00e HapyIICHHE CBOMX O0S3aTEIBCTB.
3agacTyro 3TO HaXOIWUT CBOE OTPaXCHHE B CTpaHaX, Ine
JIEUCTBYIOT pealiiil HaCHIIBCTBEHHOH y3ypmamuu, odecre-
YUTh COXPAHHOCTH KOTOPOH TMO3BOJIAET HEIleJIeBOe IpUMe-
HEHHE MOHOIIONNH Ha Hacuiue. HamoMHuM, 9TO rocynap-
CTBO UMEET MPABO MPUMEHSATH CHITy TOJBKO JUIS TOTO, YTO-
Ob1 oOecrieuyuBaTh MCIOJHEHHE 3aKOHOB M HaKa3bIBaTh UX
HapywuTeneil. IlpudeM npuUHATHE HOBBIX 3aKOHOB, KOTO-
pble Obl HE OTpaXkKall MHEHHE TPaXKJaH, HO MO3BOJISUTH OBl
“ompaBabIBaTh” PEMPECCUBHBIE METOJbI, TAKXKE SBISAETCS
HapylweHUEM [Jpyroro IpU3HAaKa — MPAaBOBON OCHOBBI.
I'ocynapcTBO MOXKET IeCTBOBaTh TONBKO B paMKax 3aKo-
HOB, KOTOpPBIC SBIIOTCS OTPAXCHUEM  KYJIBTYypHO-
HCTOPHUYECKOTO 0a3rca CBOMX Ipak[IaH U UX BOIH, a TAKXKE
OCYIIECTBISIET HAI30PHYI0 (YHKIUIO, YTOOBI TapaHTHPO-
BaTh COOJIFO/ICHIE 3aKOHOB BCEMH YJICHAMH OOIIECTBA.

Takxum 00pa3oM, MBI CMOTJIH IPHHATH K 000OIIICHHOMY
3aKIIIOYCHUIO, YTO MMEHHO JOJDKHO CO CBOEH CTOPOHBI
HE MUCIIOJHATHL TOCyHapcCTBa, [[a6I>I TpaxJaaHe HUMEIINU
BO3MOXHOCTh NPEABABUTH €MY 00BHHEHNE ucxonda U3
peanuii mpaBoBOro Aedonrta.

O}IHaKO, HUCTOPUHN U3BCCTHHI CJIy4Yan, KOrJla B KPpU3UC-
HBIN nepuo K BJIACTH MNPUXOJUIIN aBTOPUTAPHBIC WU
TOTaJUTAPHBIC PEXHUMEI, KOTOPbIC B OOMEH Ha OrpaHH4e-
HHUE MpaB U CBOOOJ TpaxkIaH, MpeHeOpeKeHHe K CBOUM
OTIENBHBIM 00s3aTeNILCTBAM, OOeIIann CTaOMIBHOCTB,
pa3penieHre OCTPOCONHANBHBIX MPOOJIeM H peryiIupoBa-
HUE TIOCIICACTBUH HIKOHOMHYECKOTO ymaaka. B Takom
cirydae OOIECTBEHHBIH [OTOBOP TaKKe 3aKII0YacTcs,
OJTHAKO MCXO[S M3 €ro CHEIM(PHUKE MBI MOXXEM C yBEpeH-
HOCTBIO TOBOPHTH, YTO OH MMEET BCE MPU3HAKU “Kadajib-
HOU caenkn”’. B IMPOKOM CMBICIIE 3TO O3HAYAET CAEIKY,
COBEpUIEHHYIO Ha KpallHe HEBBITOJHBIX YCIOBHUAX, KOTO-
py0 JWIO OBUIO BBIHYKICHO COBEPIIUTH BCJEICTBUE
CTEYCHHS TSDKENBIX 00CTOATEIHCTB, UM JApyras CTOpOHA
U BocHonb30Banach [4]. B Takom ciryyae BO3MOMKHBI TpU
BapHaHTa:

1. PexxuM Bce-Taku BBIBOJUT CTpPaHy U3 KpPHU3HUCa, a
nocyie 00 caaeT JOOpPOBOJIBHO CBOW  ITOJHOMOYMS



https://www.youtube.com/watch?v=oClRAhbnXsY
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https://naviny.by/article/20190613/1560428836-chto-nuzhno-znat-pro-zakon-o-personalnyh-dannyh
https://habr.com/ru%20/company/it-lex/blog/337354/
https://habr.com/ru%20/company/it-lex/blog/337354/
http://www.tadviser.ru/index.php/Статья:Как_Facebook_собирает_и_продает_данные_пользователей
http://www.tadviser.ru/index.php/Статья:Как_Facebook_собирает_и_продает_данные_пользователей

HOBOMY MPaBUTEIBCTBY, JINOO TPOBOIWUT IOCTECTIEHHBIN
Kypc Ha JTHOepaTu3aInio.

2. HecMoTpst HA MIPEOIOICHHBII KPU3UC, PEYKHMM IIHITACT-
Csl IO TIOCJIEAHETO COXPaHUTh 3a COOOH MOJHOTY BIACTH
KaK CJICIICTBHE BTOHSASA CTPaHy B YK€ HOBBIN KPH3HC H3-32
OTKa3a COOTBETCTBOBATH BESHISIM SIIOXH U CBOMUM 00s3a-
TEJLCTBAM, TEM CaMbIM IPOBOLMPYS BHYTPEHHIOIO CTarHa-
MO WITH, Ja)Ke, IETPaJalvio TOCYIapCTBEHHOM CHCTEMBI.

3. Pexxum cozmaer ycnoBus Uit “pydyHOTO Kpusuca”,
IJie JaTEHTHO MHUIMUPYETCS UCKYCCTBEHHAs! AEeCTaOMIIH-
3anust OOCTaHOBKM B CTpaHe, TEM CaMbIM OOOCHOBBIBas
HEOOXONMOCTb CBOEIO NPHUCYTCTBUSI B YIIPaBICHHH Ha
nepuon “kpuzuca’.

CaMo mOHATHE OOUICCTBEHHOTO JOTOBOPA MOXKET
[0KA3aThCs B KAaKOM-TO CTENEHN 000OIIEHHBIM, O3B0
HEKOTOPBIM ITOJUTTEXHOJIOTOM YTBEpXKIaTh, YTO IHKTA-
TOPCKUM peXHUM KaK TaKOBOW TUPAHHUEU HE SIBISETCS U
peanmm3yeT BO3JIOKEHHBIE Ha HETO (YHKIWU OOIIeCTBEH-
HOTO DEryJupoBaHHs JEHCTBYS JIMIIL BO 0Jaro CBOEro
HapoJia, COOTBETCTBEHHO KaOaJbHbIE YCIOBHS TAKOBBIMHU
He SIBISIOTCS, 4, CKopee, CIEJCTBHE MX “0co00ro MEHTa-
mutetra”’. Benp maxke Pycco BbIcKazanm HAEK TOrO, YTO
Ka)K/I0€ TMOJINTHYECKOE YCTPOHCTBO JOJDKHO OBITH OLIEHEHO
B 3aBHCHMOCTH OT COIHAJIBHO-TIOIUTHYESCKOTO TOJOKCHUS
ero Hapoma. OIHAKO CTOUT IMOHUMATh, YTO CTATHAIIHS
MOJIMTUIECKOTO yCTPOICTBA 3IDKACTCS eIle U Ha PUHITH-
MUAaTbHOM HEKCJIAHUHM MPHHAMATH HOBOE HIIH TIPEIOC-
TaBJIATH BO3MOXXHOCTB TpakJaHaM aJIbTePHATHBEI, aHAJIN3
KOTOPBIX OBl TIO3BOJIIJI aKTYallM3UPOBATh YK€ COOCTBECH-
HYIO CUCTEMY. DTO JIeNaeTcsl JIMIIb C LENbI0 COXPAaHEHUS
COOCTBCHHOW BIACTH W MPUBBIYHOTO MOpPSAKA, a JUIs
ONpaBJaHUsl PENpPecCUd B OTHOLIEHWH CTOPOHHUKOB
MEPEMEH NPUMECHAIOTCA METOJBI IpoTiaran/ibl, ri¢ rpaxxiaaln
YIUYAIOT B NPEJaTesIbCTBE CTPaHbl, HAPOJa, €ro Tpaau-
i u mnuoHaxe. OgHako ToT ke Pycco B cBoeil padote
«O0 00IIECTBEHHOM JIOTOBOPE» CYUTAN, YTO TOCYIAPCTBO
JIOJDKHO 3aIUINATh JIMYHOCTh U UMYIIECTBO KAXIOTO W3
YIIEHOB OO0IIecTBa. VIMEHHO MOATOMY IO BCTYMAIOT B
JIOTOBOPHBIC OTHOIICHUS C HUM. ['pak1aHe UMEIOT PaBo
PacTOpPTHYTH JOTOBOp, €CIIA TOCYAAPCTBO 3JIOYIOTPEOIsIeT
BJIACTBIO W TIBITACTCS YCTAaHOBUTH CBOKO AWKTaTypy. Ecim
PacTOPrHYTh JJOTOBOP HE IOJy4YaeTCsi BCIECTBHE TPABOBO-
ro JedoiiTa, HapoJI UIMEET NPaBO Ha CONPOTHBIICHUE U JIaXKe
Ha BOCCTAHHE NPOTUB THPAHMH (3TO TPABO 3aKPEIJICHO B
npeamOyse BceoOreit aexnmapanuu npaB uenoBeka 1948
roga) [3].

Takum o00pa3oM, MBI MOXEM CHAEIaTh BBIBOA, YTO
MOHATHE TPAaBOBOTO NedoNTa XOTh M HE BCTpEYaeTcs B
IOpPUINYECKON HayKe, HO HE JIMIICHO CMBICIA KaK TaKOBOTO.
JlaHHOE TIOHATHE HOBOJBEHO TECHO MEPEIUIETEHO ¢ TeopHeit
OOIIIECTBEHHOTO JOTOBOpa, I/Ie¢ HEUCIOJIHEHHEe 00s3a-
TEJNBECTB CO CTOPOHBI TOCYIapCTBA MOXET IMPUBECTH K
HACHUJIbCTBEHHOM y3yponanyuu U IIpaBOBOMY HUTHIIN3MY,
YTO ABJICTCA OTIMYUTCIIBHBIMU IMPU3HAKAMHU IIPaBOBOTO
nedonra. KabanbHbI OOIIECTBEHHBI OTOBOP MOXKET
SIBJIATBCSL KaK BPEMEHHOM MEpOil 111 BBIXOA U3 KPU3HUCA,
BBUJIy CIIpOca Ha OBICTPOE M PELIUTEIbHOE paspelieHne
OCTPOCOLIMATIbHBIX BONPOCOB W YCTAHOBJICHHE YETKOI'O
HOpPSJKA, TAK U MAaHHUITYJSITHBHBIM METOJOM /ISl 3aXBaTa
W yZAep)KaHus BIACTH, TA€ VISl ONPaBAAHHS TEKYIIEro
MOJIMTHYECKOT0 Kypca HAYMHAETCS HEleJIeBOE MCIIOIb30-
BaHME rOCYJIapCTBEHHBIX PECYPCOB.
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TEOPETUKO-ITIPABOBBIE ACIIEKTbBI
PACTOPKEHHUS TOTOBOPA HAUMA
ZKNJIOT'O IOMEIIEHUA

Xamoamosa /1.3. (FHII)

OCHOBBI pelICHUS KUTUIHONW TPOOIeMBI 3aKpeIIeHbI
B Koncrutynun Pecriy6nuku benapycs. B cooTBeTcTBHU
c 4. 1 cr. 48 OcHoBHOTO 3aKOHa rpakaaHe PecryOmmku
Benapych uMeroT mpaBo Ha JKHIHIIE. DTO MpaBo odecrie-
YMBACTCS pa3BUTHEM TOCYJapCTBEHHOTO W YacTHOTO
XHUJIMIIHOTO (pOHIA, COAECHCTBHEM TpaXkIaHaM B HPHOO-
pereHuu xunbs [1].

W3BecTHB pa3nuyHbIE CIIOCOOBI  yJIOBIETBOPEHUS
MOTPeOHOCTH TpaKIaH B kuibe. OMHUM U3 TaKUX CIOCO-
0OB SIBIISIETCS 3aK/IIOYCHHE JIOTOBOPOB HaiiMa IKMIIBIX
MOMEIIEHNH B J0Max TOCYAapCTBEHHOTO M YacTHOTO
KUIMIIHBIX (oHm0B. [loHsATHE IOroBOpa HaliMa JKUIOTO
MOMEIIEeHUsT B HOBOH penakimu JKumuimHoro kojekca
Pecniy6suku benapycs (manee — XKK) [2], nano Takoe xe,
kak 1 B JXKK 1999 rona u pepakuuu KK 2012 roga. Tak,
cornacHo 1. 1 ct. 50 XKK B HOBOM penakuuu, 1eHCTBYIO-
meil ¢ 1 auBaps 2020 rojga, AOroBOp HaiimMa HIJIOTO
TIOMEIIEHUST — 3TO COTJIAIIEHHE, 10 KOTOPOMY OJIHa CTO-
poHa (HaiiMozaTesnb) 00sA3yeTcsl MPEAOCTABUTh 3a IUIATY
JIpYyroil CTOpoHe (HAaHMUMATEII0) KHUJIOE TMOMEIICHHE BO
BJIaJICcHNE WM TOJb30BaHUE Ui NMPOXHUBAaHUA B HeM. llpm
9TOM HEOOXOAMMO OTMETHTbh, YTO B IOPUANYECKOU JINTE-
paType HCHOJIb3yeTCsl IPUMEPHO TAaKOE K€ OIpeJielIeHUe
JIOTOBOpa HaliMa UJIOro MOMEIIECHHUS.

Cormnacuo cr.62 JKK moroBop HaiiMa XHJIOTO moMe-
IIEHUSI MOXHO PACTOPTHYTH 110 COTJIAIIEHHIO CTOPOH, IO
WHUIMATHBE HAHUMATEJIS ¥ 110 MHUIIMATHBE HAaliMO1aTelIsL.

Ilo cornameHuro CTOPOH PacTOPrarTCs AOTOBOPHI
HaliMa KUJIOro MOMEIIEHUsI, KOTOPOE OTHOCUTCS K YaCTHOMY
XKUIMITHOMY (DOHITY, TTOCKOJIBKY TakoH BHJ PacTOpXKEHHS
3aTparuBaeT MMYILECTBEHHbIE HMHTEPEChl COOCTBEHHHKA
TaKOTO XHJIOTO MOMEIICHHUS, TaK KaK OH PAaCCUUTHIBACT Ha
MOJTydeHHUE OTPEICIEHHON IUIaThl 3a IOJIb30BaHUE INPH-
HQ/IISKAIIAM eMY JKHIIBIM [TOMEIICHHEM.

[To nHUIMaTHBE HAaHWMATEINS JOTOBOP HaiiMa >KHMIOTO
ITOMEIICHUS MOXKET OBITh paCTOPTHYT B JIF0O0OE BpeMs, HO
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TOJIBKO IIOCJIE HCIIOJNHEHUS] CBOMX OOS3aTENbCTB MEpeEn
HarimonateneM. Cormacuo 1. 2 cr. 62 XKK pacropkenne
JIOTOBOpA HaliMa >KWJIOTO MOMEIICHUSI B OJHOCTOPOHHEM
MOPSIIKE JOIYCKAETCS TOIBKO MO0 OJHOCTOPOHHEMY BOJIE-
N3BSIBICHUIO HCKITIOUNTENEHO HaHuMarens. Halimonarens
HE MOXET OTKa3aThb B PAacTOPKCHWH HOTOBOpa Haiima
XKHUJIOTO ToMeleHus. [Ipu Bble3ie HaHMMATeNs JKHIOTO
MOMEIIEHUS] ¥ MPOKUBAIOIINX COBMECTHO C HUM YJICHOB
€ro CeMbU Ha MECTO XXMTEJIbCTBA B JPYroe JKHJIOe IoMe-
LIIEHHE JIOTOBOP HalMa >KWJIOTO ITOMEIIECHHS CYMTACTCS
PacTOPrHYTHIM CO JTHS UX BBIE3/1a.

[Ipn pacropkeHHWM IOroBopa HaiiMa >KWIJIOTO TIOMe-
IIEHUS 110 MHUIMATHBE HalMOIaTes IPEABAPUTENHHO 3a
1 Mecs HaliMozaTeNnb JOJKEH HAlpaBUTb HAHUMATENIO
COOTBETCTBYIOIIEE MUCHMEHHOE NMPENYNPEXICHUE C yKa-
3aHHEM MOTHBOB PAaCTOPXEHHs Horosopa. TpeOoBaHme 0O
pacTOpKCHMH JIOTOBOpa HailiMa KHMJIOTO ITOMEINEHHS
MOXET OBITh 3asBICHO B CyA TOJBKO IO HCTCUCHHU
Ha3BaHHOTO CPOKa B Cllyyae OTKa3a HaHUMaTelsl OT pac-
TOPXKEHHUS TOrOBOpa JUOO0 HENOJyuyeHHUs] OTBeTa HaHUMa-
TeJs Ha MUChbMEHHOe MpeaynpexacHue [3].

IIpu pacropxeHMH [OOroBopa HaliMa >KUJIOIO IOMeE-
IICHUS COCTABIIAETCA aKT O chayde JKUJIOro IOMEINEHHS.
CocraBlieHHE 3TOTO AOKYMEHTa MPOM3BOIUTCS B MPOU3-
BOJIbHOW MHCHMEHHOHN (popMme ¢ yKa3aHHEM B HEM CBEe-
HUH O COCTOSIHUHM JKHJIOTO TMOMEIICHHS Ha MOMEHT €ro
nepeadyy HalMOAATEN0, a TaKKe CBEACHUH O CTOpOHAx
JIOTOBOpA HaiiMa >XKWIIOTO ToMelneHus ((haMuImu, coocT-
BEHHOT'O MMEHHM, OTYECTBa (€CIM TAaKOBOE MMEETCS), MeC-
T€ KHUTEIbCTBA — JJIA TPaXKJaH; HAUMEHOBAaHMS U MecTa
HaXOXJICHUS — JUIsl FOPUIUUECKHX JIMI]); MECTa HaxOXKJe-
HUS (azpeca) KUJIOTO TOMEILICHUS; KOJIMYECTBA >KHIIBIX
KOMHAT JKHJIOTO MOMEIIEHHUs, OOLIel IUIomany XKUJIoro
MOMEIEHHUS, UHBIX XapaKTEPUCTHUK KHUJIOTO MOMEIICHHS
(0 yCMOTpEHHIO CTOPOH); MHBIX JAHHBIX (II0 YCMOTpe-
HUIO CTOpPOH) [4; 5].

JlaHHBIM aKT TOJINHCBHIBACTCS CTOPOHAMH JIOTOBOpA
HaliMa XHJIOTO TIOMEIIEHHSI.

AKT 0 chade >KWIIOTO IOMEIICHUS! COCTaBISIETCS B
2 3K3eMInIIpax, OJUH U3 KOTOPHIX XPaHHUTCS y HaiMosa-
TeJIsl, BTOPOHM — Y HAaHUMATEJIs )KUJIOTO TIOMEIIEHHSL.

Kak yxazano B m. 3 ct. 54 XK B akTe o mpueme-
nepeqade BO BIIAJCHUE U MOJIB30BaHUE JKHJIOTO TIOMEIICHNUS
YKa3bIBAIOTCS: CBEJCHHSA O CTOPOHAX MJOTOBOpa Haiima
KHJIOTO TIOMeIeHus ((haMiIusi, COOCTBEHHOE UMsI, OTde-
CTBO (eCM TaKOBOE MMEETCs), MECTO JKUTEIBCTBA — JUIA
rpakiaH,; HauMEHOBAaHME W MECTO HaXOXICHUS — JUIs
IOPUANYECKUX JIUIT); MECTO HaXOXIEHHS (aapec) >KHUIOTO
TIOMEIIEHNS]; KOJMYECTBO KHJIBIX KOMHAT KHJIOTO IIOMe-
IIeHs, oOmas IUIOMmaab JKWIOTO ITIOMENICHHs, HHBIC
XapaKTEePUCTUKU KHUIIOTO TOMENICHUs (110 YCMOTPEHHUIO
CTOPOH); CBEACHHS O COCTOSHHMH >KHJIOTO ITOMENICHUs Ha
MOMEHT €ro IepelJayd HAaHWMATeN0; HHbIe JaHHbIC
(10 YCMOTpPEHHIO CTOPOH).

TakuM 00pa3oM, B 3aKOHE COAEPIKHUTCS TPUMEPHBIN
NepeueHb CBEJCHUH, KOTOPbIE MOTYT OBITh OTPAXKEHBI B
aKTe 0 IpHeMe - Iepegade BO BIAJICHHE W ITOJIb30BaHHE
KHJIOTO TIOMEIIEHHS.

[IpencraBnsiercss HEOOXOOUMBIM U 11€71€CO00pa3HBIM
orpazuth B KK, 4To «dopma akta 0 craue XHIOTO
NoMeleHus: ycranaBnuBaercst [IpaBurensctBoM Pecry6-
mikn benapych WM YHOJHOMOYEHHBIM UM OpPTaHOM.
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OTO MO3BOJUT 3aKPEMUTH COEPKaHUE TAaKOTO JOKYMEHTa
Ha yYpOBHE COOTBETCTBYIOIIETO aKTa 3aKOHOJATENHCTBA,
9TO, B CBOIO OYEpelb, MCKIIOYUT BCEBO3MOIKHBIE CTIOPHBIC
CUTyaIli{, KOTOPBIE MOTYT BO3HHUKHYTH B OTHOIICHUSX
MEXTy HalMO/IaTeleM 1 HaHIMAaTeJIeM JKAJIOTO TIOMEIICHUS
TIPH PaCTOPKEHIH JOTOBOpa HaliMa KIUTBSI.
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O HEKOTOPBIX OCOBEHHOCTSAX OBMEHA
HNJIM BO3BPATA TOBAPA HAJUIEXKAIIEI'O
KAYECTBA

Xunwvko O.11. (BUII)

Kaxnprii yenoBek sBnsercs motpedurenem. [Ipnodpe-
TEHHE MPOAYKTOB MHUTAHUS, ONEXKIBl M MPOYUX TOBAPOB
SIBIISICTCA ©CTECTBEHHONH HEOOXOIMMOCTBIO MAJISl Hamlei
XW3HU. VIHOTa CiTydaroTcsi CUTYaIllH, KOT/ia 1Mocie Mpu-
oOpeTeHHsT TOBap HAJUIEKAIIET0 KadyecTBAa BO3HHUKAET
HEOOXOIMMOCTb €ro BO3BpaTHTh WM 00MeHsaTh. Jlo 2008
rojia TMOTPEOUTEh MOT CBOOOIHO (HO B COOTBETCTBHH C
YCTaHOBIICHHBIMH MTPAaBUJIAMH) JIHIITH OOMEHSATH TOBap Ha
aHANIOTUYHBIA, HO JPYroro pasmepa, (GopMmsbl, rabapura,
(acoHa, pacUBETKH WM KOMIUICKTAllMA. Bo3BpaT ToBapa
OBLT JOIYCTHM TOJBKO B TOM CiydYae, €CIIH B JIeHb 00pa-
IICHUST TOTPEOUTEN aHAJOTHYHBIA TOBap B MarasmHE
OoTCyTCTBOBaJ. JlaHHAass HOpMa, HaBEpHSKA, IOCTABISIA
MOTPEOUTEISIM MHOKECTBO HEYI0OCTB.

B 2008 roxy B 3akon Pecrybmuku benapych «O 3ammre
npaB MoTpeduTenei» (manee Mo TekcTy — 3akoH) [1] Oblm
BHECEHBI M3MEHEHUs, Oyarojapsi 4emy y MoTpeduTeneit
MOSIBUJIACH BO3MOXKHOCTh CaMOCTOSTENIFHO HPUHUMATH
pElIeHHe KacaeMo TOTO, XO4eT OH OOMEHSTh WM BO3Bpa-
THUTh KQ4ECTBEHHBIH TOBap.

B Hacrosmuii MOMEHT BO3BpaT WM OOMEH TOBapa
Ha/JIeKAIlEero KauecTBa BO3MOXKEH B TeueHue 14 el B
MecTe HPHOOPETeHHs] WIIM MHBIX MecTaX, OOBSBICHHBIX
npoaaBLoM. IIpojaBer Takke MOXKET CaMOCTOSTENBHO




YCTaHOBHUTH M MHOW CPOK, OJHAKO OH HE JOJKEH OBITH
MeHee CpOKa, OTPEIEIEHHOT0 3aKOHOIaTeIIbCTBOM.

CormacHo cr. 28 3akoHa, PETyIUPYIOMEH BOMPOCHI
BO3BpaTa M OOMEHa TOBapOB HAIUICKAIIETO KadecTBa,
MOTPEeONTENh BIIpaBe BO3BPATHTH TOBAp HAIJIE)KAIIETO
KadyecTBa WIM OOMEHSATh €r0 Ha aHAJOTMYHBIH TOBap B
TEYCHHUC YETBIPHAIIATHA JHCH C MOMCHTa Mepefayd eMy
Takoro ToBapa [1].

B cuny cr. 192 I'paxnanckoro kojekca PecryOnuku
Benapych TeueHue Cpoka, OIPEAEIEHHOTO IEPUOOM
BpPEMEHH, HAUMHAETCSI Ha CIIYIOUIMI AeHb 110CTe KaJeH-
JAPHOW JaThl WIIM HACTYIUICHHS COOBITHS, KOTOPBIMH
ompeneneHo ero Hayamo [2]. CremoBaTenbHO, YCTAaHOB-
JICHHBIE 3aKOHOM CPOKH HEOOXOIMMO HCYHUCIATH CO JHS,
CIIEITYIOIIIErO 3a JHEM, KOTJa y MOTPeOHNTeNs HAUMHACT TeUb
CpOK Ha IpaBo 0OMeHa ¥ BO3BpaTa KauyeCTBEHHOTO TOBapa.

Takxum 06pa3om, TOTpeOHUTENb BIIpaBe 0OMEHATH IHO0
BEPHYTh TOBap HAIJICKAIIEro KadecTBa, KaK B JCHb
MOKYIIKH, TaK U B TeucHHEe 14 NHEH, KOTOpbIC HAYMHAIOT
HCYMCIISATHCS CO JHsI, CEAYIOUIETO 3a JHEM MOKYNKH [3].

[TpousBecT OOMEH WM BO3BpAT TOBapa HaJUIe)kKallero
KayecTBa MOXHO TOJNBKO B TOM Clly4yae, €CJIi TOBap He
ObUT B YNOTpPEOJICHUH, COXPaHEHbI €ro HOTPEOUTENbCKUE
CBOWCTBAa W UMEIOTCS JI0KA3aTeIbCTBA MPUOOPETEHHS ero
y IaHHOTO TpojaBIa. HapaBHe C KacCOBBHIM YEKOM K
JIOKA3aTeNbCTBAM OTHOCSTCS: KBUTAHIUS K MPUXOJHOMY
KacCOBOMY OpIepy, KBHUTAHIUSA K OTPHIBHOMY TaJOHY,
Ha[JICKAIIUM  00pa3oM  OQOPMIICHHBIH TEXHUYECKHAN
MaCTIOPT, MHCTPYKLHUS IO JKCIUTyaTallWd, PYKOBOICTBO
MOJIB30BATENIs, HHOW JTOKYMEHT, COJIepIKaIlnil CBEACHHS O
NpoJaBlie, HAMMEHOBAaHUH, CTOMMOCTH, JaTe Ipuodpere-
HHUS TOBapa, O(GOPMIICHHBIH B TMOpPSJKE, YTBEPKIAEMOM
MunuctepcTBoM Toproeiau Pecnyomuku bemapycs. Tak
K€, MOXKHO WCIIOJb30BaTh CBUJETEIbCKHE MOKa3aHHS,
3JIEMEHTHI YIaKOBOYHOTO MaTepHaia (Tapbl), Ha KOTOPBIX
HUMEIOTCSl OTMETKH, TIONTBEPIKIAFOIIHE, YTO TOBAp MpHOOpe-
TEH Y JAHHOTO TPOJABIAa U WHBIC TOKYMEHTHI U CPEIICTBA
JTOKA3bIBAHMUS.

ToBap, KOTOPBIH OBLT peann30BaH B OTPEOUTEIBCKON
VIIaKOBKE, JIOJDKCH OBITh BO3paméH MOTpeOUTeNeM B
TAKOM K€ BHUJEC W TaKoW ymakoBke. JlaHHOe ycioBme
JIOIDKHO OBITh COOMIOJIEHO JIsI TOTO, YTOOBI MPOJaBell,
B IIOCJIE/IyIOLIEM, MOBTOPHO MOI' PEaln30BaTh JAHHBIN
TOBAp HaJJIEKAIIETO KayecTBa.

B ToMm ciydae, ecniu Ha JeHb OOMEHa ToBapa HaJyie-
JKaIero KauecTBa CTOMMOCTh €r0 YBEJMYUIIach, TO MPO-
JTaBeIl IMEET MPaBo TpeOoBaTh HEOOXOAUMON JOTUIATHI OT
MOKYTaTeN s, €CITM JKe MOKYIMAaTellb TOBAp BO3BPAILAET, TO
OH BIIpaBe TPeOOBaTh OT MPOJABIA TOIBKO ICHEKHYIO
CyMMY, YIUITAYCHHYIO 3a TOBap, HE3aBHCHUMO OT €r0 CTOU-
MOCTH Ha JICHb BO3BpAaTa.

Kornma mpozgasriom ToBapa siBisiercst (puzmdeckoe JHIIO,
OCYILIECTBIISIIOIIEE pean3aliio TOBapOB B  paMKax
PEMECICHHON NesTeIbHOCTH WM DPEaJM3alni0 TOBApPOB
Ha pBbIHKE, TO MpaBWia, a TaKKe CaMy BO3MOXHOCTh
oObMeHa W BO3BpaTa, MPHOOPETEHHOTO y HEro TOBapa,
HCO6XO}II/IMO oropapuBatb IPH 3aKIHOYCHHUH OOroBOpa
KYIUIU-TIPOJaXKH.

B cootBercTBHM ¢ 1. 5 cT. 28 3akoHa 0OMEHY M BO3-
BpaTy HE MOJUIeKAT IMUIIEBhIC MPOAYKTHI HAAJICHKAIIErO
KadecTBa [1], a Takxke psii HEMPOJOBOJIBLCTBECHHBIX TOBAPOB,
HaIpUMEp, YYJIOYHO-HOCOYHBIC H3JIENUs, aBTOMOOWIIH,

TEXHHUYECKH CIJIOXKHBIE TOBAapbl OBITOBOIO HA3HAYCHHS
(s;mexTpryeckre ObITOBBIE TIPUOOPHI, (POTOAIIIAPATEI, YaChI,
KOMITBIOTEPHI W WHBIC), JIEKAPCTBEHHBIC U BETCPHHAPHBIC
CPEeZCTBA M TaK Aajee, MOJHBIHA MepevyeHb TAKUX TOBAPOB
comepxurcsi B IlocranoBnennn CoBeta MUHHCTPOB
Ne778 [4]. OTnenbHO 3aKOHOMATENH YKa3hIBAeT Ha TO, YTO
TaKue TOBapbl KaKk OBITOBAs XUMUS, OMKYTEpHsl, DIIEMEHTHI
MTUTaHWsI, HAYIIHUKU U MHBIE, B CIIydae €CJIM OHH yNaKo-
BaHbl B I'€PMETHYHYIO (BaKyyMHYIO) NOTPEOHTEIBCKYIO
YIAKOBKY, a Take MOTPeOUTEIbCKYI0 YHNaKkoBKy, obec-
TIEYUBAIOLIYI0 BO3MOXXHOCTh YCTaHOBHTb, YTO TOBap HE
ObLI B ynoTpeOaeHuu [4], BCE ke Moie)xaT 0OMeHy JTH00
MOTYT OBITH BO3pAIICHBI.

B Hacrosmiee BpeMsl B MecTax NMPOAAXKH TaKUX TOBA-
POB YacTO MOXKHO YBHJETH HAIIHCh: «ToBapel 0OOMeHy 1
Bo3Bpary He momnexat». IOpuct C.B.BoiimexoBckas B
cBoell cratee «Bompockl, BO3HUKAIOMKWE IpHU OOMEHE U
BO3BpaTe KA4eCTBCHHOTO TOBapa MPOAaBIy» [3] pekoMeH-
JyeT TOPrOBBIM OpraHu3auusM (IpeIIpHHUMATENSM),
pEaNn3yOIKUM TOBap, KOTOPBIA BXOAUT B NEPEUYCHb He-
MIPOJIOBOJILCTBEHHBIX TOBAPOB HAJUIC)KAILETO0 KadyecTBa,
KOTOpble OOMEHY M BO3BpaTy He IOJUIEKaT, pa3Mellarh
00BsIBIICHUS CIEIYIOIIero coaepkanus: «KadecTBeHHBIN
TOBap OOMEHY W BO3Bpary He momiexkut» [3]. C maHHOM
TIO3UIMEH CIIOXKHO HE COTJIACUTHCS, TaK KaK Takhe 00bsB-
neHns haKTHIECKH BBOIST MOKYMHATeNeH B 3a0IyXICHHUE,
MIOCKOJIBKY TOBap HE IOUISKUT OOMEHy W BO3BpaTy
TOJBKO B TOM CIIydae, €CIH SIBISIETCS Ka4eCTBEHHBIM.
HexauecTBeHHBIH e TOBap MOJUISKUT BO3BpaTy U oOMe-
Hy Ha OOLIMX OCHOBAHUSAX.

BBuay u3NM0XKEHHOro, IojaraeM Ie’1ecoo0pa3HbIM
PEKOMEHZOBaTh TOPIOBBIM OpraHU3alusAM (TPeANpHHHU-
MaTeisiM), pPeaNM3yIOIIUM TOBap, KOTOPHI BXOAUT B
NepeueHb HelpoI0BOJILCTBEHHBIX TOBAPOB HAJICKAIIETO
Ka4yecTBa, KOTOpble OOMEHY M BO3BpaTy HeE MOAJIEKar,
pasMenath OOBSBICHUS CICOYIOIIET0  COJACPIKAHMSA:
«KauecTBeHHBII TOBap 0OMEHY 1 BO3BpaTy HE HOUICKUTY.

CuntaeM HEOOXOIUMBIM 3aKPEIUTh JAHHYIO PEKO-
MEH/JAlMI0 HA 3aKOHOIAaTEIIbHOM ypPOBHE.
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HET'ATOPHBIN NCK KAK CITIOCOB 3AIIIUTHI
INPABA COBCTBEHHOCTH

Xyosakoea B.C. (FHII, Mozunes)

OnHIM U3 cIOCO0OB 3aIIUTH CYOBEKTHBHBIX TPaKIaH-
CKUX TpaB, OOECIEYMBAIOIINX BOCCTAHOBJICHHUE ITOJIOXKE-
HUsl, CYIIECTBYIOILETO 10 HapyLIeHUs U MpeceueHus nei-
CTBUH, HApYyIIAIOUIUX MPABO, SIBISIETCS] HETATOPHBII UCK.

Herartophblii uck (oT jaT. negaterius — «otpuraresns-
HBII») — 3TO KCK, MPEACTABIISIOIINI COOOH BHEIOTOBOPHOE
TpeOOBaHUE BIIAJCIOIIETO BEIbIO0 COOCTBEHHUKA K TPETh-
UM JHIAM 00 yCTpPaHEHHH MPEMATCTBHH, CBS3aHHBIX C
OCYIIIECTBJICHUEM IIPAaBOMOYHMH IO TOJIB30BAHHIO U pac-
MOPSDKEHUIO HMYIIIECTBOM.

BonbIIMHCTBO YYEHBIX MOJIAral0T, YTO HETATOPHBIN
HCK 3alUIIAeT KaK MPaBOMOYHNE MTOJIb30BaHMS, TaK U pa-
BOMOYHE PACHOPSIKEHHUA. Takoe OmpesaeneHue coaepxka-
HUSI MCKa, HE COOTBETCTBYET CHCTEME CIIOCOOOB 3aIlUTHI
BEIIHBIX IIPaB, MPEII0KEHHON B JOKTPUHE IPaXKAaHCKOTO
mpasa. Kpome Toro, mpuBesieHHas TOUKa 3pEHHUs] OCHOBBI-
BaeTCs TOJIKO Ha TOM, YTO IPaBOMOYHE PACIIOPSIKEHUS —
3aIIMINAeTCS. UICKOM 00 OCBOOOXIECHMHM MMYILIECTBA OT
apecTa, KOTOPBIi, 10 MX MHEHHIO, SIBIISIETCSI Pa3HOBUIHO-
CTBIO HeraTopHoro ucka. OpjHaKko, HpUpojga HCKa 00
0CBOOOX/ICHUN MUMYILECTBA OT apecTa, Kak HEraTOpHOTO
HE HaXOJUT aOCONIIOTHOM MOAJICPKKH CPEIU YUECHBIX.

CrnemoBarenbHO, Ooiee BepHa Touka 3perns M. ['ype-
BHYA, KOTOPBIH yKa3bIBaJl, YTO COOCTBEHHHK BELIH IPH
HapyIICHUH HECBA3aHHOM C BIAJCHUEM (JIUIIACTCA JIUIIb
BO3MOKHOCTH MOJIB30BAThCS €10, TaK KaK TPEThe JIUI0
MPEIATCTBYET eMy B 3ToM» [3, ¢. 200].

XapakTepHble YepThl HETaTOPHOTO MCKa!

1. HUctiom MOeT OBITH TOJIBKO COOCTBEHHHK WIIH
HMHOW TUTYJIbHBIN Bilaziellel] UMYIIECTBA,

2. ImymmiecTBO JOMDKHO HaXOIWTCS BO BJIQJACHHU COO-
CTBEHHHKA MJIM HHOTO TUTYJIHHOTO BIIAJIEIIbLIA;

3. Hcren 1 oTBETYNK HE JIOIKHBI HAXOJUTHCS MEXKIY
co0Oil B JOTOBOPHBIX WJINM HHBIX 00S3aTEILCTBEHHBIX
IIPAaBOOTHOMIEHHSAX I10 TIOBOJY CIIOPHOM BEIIH;

4. Vick MOXeT OBbITh MPEeIBsIBIICH 10 TEX TIOp, MOKA Ipe-
MITCTBUE AJIUTCS WIN HE JTMKBUIUPOBAHEBI €70 MOCIIECTBH;

5. Cpoku JaBHOCTH Ha HEraTOPHBIE UCKU HE PacIpo-
CTpPaHSIOTCS;

6. IIpu ynOBJIETBOPEHUHM HEraTOPHOTO HMCKAa MOTYT
OBITH B3BICKAHBI YOBITKM MPH HAJIWYUN BUHBI OTBETYHKA,
HO B IIpeziesiax CPOKOB HCKOBOM J1aBHOCTH [2, ¢. 605].

CTOpOHBI IO HETAaTOPHOMY HCKY — UCTEIl U OTBETUHK.
Hcrer nomkeH oTBeYaTh CIESIYIOMIAM YCIOBUSIM:

1) sBNATBCS COOCTBEHHHKOM HJIM WHBIM THUTYJIBHBIM
BJIaJIeIIbIIEM BEIlN;

2) BIaAeTh BeLIplO, HO OBITh OTPAaHWYCHHBIM B BO3-
MOJKHOCTH €10 TIOJIb30BATHCS HIIH PACTIOPSKATHCS B CBOUX
HMHTEpecax 1Mo CBoeMy ycMoTpenuto [1].

OTBETYMKOM MOKET OBITh JIMIIO, KOTOPOE CBOUM IPO-
TUBOTIPAaBHBIM  IIOBEJCHHWEM  CO3/[aeT  IPEMsITCTBUS,
MeIIAoe HOPMAJIHbHOMY OCYIISCTBICHHIO IIPaBa MOIb-
30BaHMS WIA PACHOPSDKEHUS] COOCTBEHHHKOM BEIIH WIIH
UHBIM TUTYJBHBIM BIIAI€TIbIIEM HE3aBUCHMO OT BHHBI.

[IpeaMeToM HEraTopHOTrO MCKa SBISIETCS TpeOOBaHHE
00 ycTpaHeHHMH HapylIeHHH, HE CBA3AHHBIX C JIMIIEHUEM
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BIIAICHUS, a TAaKKEe 3aIlpeIleHHe OTBETUYHKY B OyIymiem
COBEpIIATh 3TH HAPYIICHHUS.

KoHkpeTHBIH TpenMeT ucka OyIeT 3aBUCETh OT KOH-
KpeTHOHU cuTyauuu. Tak, eciii MpeabsBIEHUE UCKA CBA3aHO
C O0CBOOOXIEHHEM TEPPUTOPHUH OT CTPOHMATEPHAIIOB,
TO MPEIMETOM HCKa U OyIeT SBISATHCS OCBOOOXKIECHHUE
ydacTKa 3eMJIM OT 3TUX Bewleil [2, ¢. 606].

ConepkaHHEM HETaTOPHOTO MCKa sBIsieTcsl TpeboBa-
HHE COOCTBEHHHMKa 0053aTh OTBETYMKA COBEPIIUTH JCH-
CTBHSI, YCTPAHSIONINE HApYIICHUE €ro Mpas, U 3alpeTHTh
OTBETUYMKY Ha Oyaylee BpeMs COBEpIIaTh 3TU JCHUCTBHSI.
Kpome TOTO, COOCTBEHHHMK MOXET HPENBSIBUTH HCK O
B3bICKaHNH YOBITKOB (cT. 14 T'K), mpmumHEHHBIX Hapy-
IIEHHEM €ro npas. Eciin kK MOMEHTy IpenbsIBICHUS HCKa
HapylIeHHe TpaB COOCTBEHHHMKA IPEKPATHIOCh, OH
MOXeET TpeboBaTh TOJBKO B3bICKaHMs YObITKOB. K Hera-
TOPHOMY WCKY HE NPUMEHSIOTCS CPOKH MCKOBOM JaBHOCTH,
HO YOBITKHM, NPUYMHEHHBIC HApYIICHHEM IIpaB HCTIA,
HE CBS3aHHBIM C JIMIICHHEM BIIAJICHHS, B3BICKUBAIOTCS
B IIpefiesiaX CpoKa UCKOBOM naBHOCTH [1].

OcCHOBaHUEM HEraTOPHOTO MCKa SIBIISIOTCS TE 00CTOS-
TENILCTBA, KOTOpbIe OOOCHOBBIBAIOT MPAaBOMEPHOCTH
npeabsBIsieMoro ucka. K ux uncimy otHocsTes:

1. TTonTBepskneHne MpaBa COOCTBEHHOCTH WJIM HHOTO
TUTYJIBHOTO BJIAJCHUS BEIIbIO HCTIIOM.

2. TToareeprkieHre (akTa BIaICHASI HIMYIIECCTBOM HUCTIIOM.

3. IoaTBepxaeHue (akTa HAIUYUS TMPEISATCTBHHA B
OCYIIECTBICHUN IPAaBOMOYHMH ITOJIb30BAHMS WM PacIio-
PSDKCHHS BEIIBIO.

4. TloaTBeprkaeHNe JUIAIIEToCs XapaKTepa MpersTCTBUI.

5. IloaTBepkaeHue, 0OOCHOBaHUE U pacyeT IOHECECH-
HBIX YOBITKOB.

ENMHCTBEHHBIM YCIIOBUEM YIIOBJIETBOPEHHST HEraTOPHOTO
WCKa SIBIISIETCSl TPOTHBOIPABHOE IOBEJCHUE OTBETUHKA.
YcraHoBIIEHa IPE3yMIILUS TPOTHBOIIPABHOTO MOBENICHHS
OTBETYHMKA, TO €CTh INPABOMEPHOCTh CBOMX IIOCTYIKOB
JIOJDKEH JOKa3blBaTh CaM OTBETYMK. Ecim  oTBeTYMK
JIOK2)KET B CyJe MPAaBOMEPHOCTb CBOETO MOBEACHHUS,
HETaTOPHBII MCK YJOBJIETBOPEHHIO He Mo yiexuT. Hanmane
BUHBI OTBETYMKA, €¢ ()OpMa M CTENEeHb BO BHUMAHHUE HE
NpUHUMAIOTCs. B3bIcKkaHne yOBITKOB CBS3BIBAETCS TOJIBKO
C HaJIMYMeM BHMHBI OTBETYHMKA U NPH €€ OTCYTCTBHUU BO3-
MEIICHHIO He moexar [2, c. 607-608].

Takum 00pa3oM Ha OCHOBE IPOBEASHHOTO BbIILIE aHAJIN3a
MOYKHO [IaTh CIIEJIyIOIlee OIpe/esieHne: HEeraTopHbIM UCK —
3TO MaTepHalIbHO-TIPABOBOE, BHEIONOBOPHOE TpeboBaHUE
JIMIIA, BIAJCIONIET0 WHANBHIYIHHO-OIPEIEICHHON BEIIBIO
Ha 3aKOHHOM OCHOBAaHWH, K TPEThEMY JIMILy 00 yCTpaHEHWH
JUTSIIITAXCSI TIPOTHBOIIPABHBIX (DaKTHYECKHX (HEIOPHINICCKUX )
JICHCTBHH, KOTOpBIE HpPEISTCTBYIOT B OCYIIECTBICHHH IIpa-
BOMOYHSI TTOJTB30BAHMST HEABIKUMBIM HMYIIIECTBOM.
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HHCTUTYT BAHKPOTCTBA B PECITYBJIUKE
BEJIAPYCb: HCTOPUSA BOSHUKHOBEHMUS
N ITPOBJIEMBI ET'O PA3BBUTUSA

Yepnenox I1.A. (BHII)

Lenbio HpyHKIMOHUPOBAHHS COBPEMEHHOTO TOCY/IapCTBA
ABJSIETCS O00ECHEeYeHNe YCTOWYHMBOIO 3KOHOMUYECKOTO
pocTa, Ha OCHOBE KOTOPOTO OCYILECTBJIIOTCS MEpHI 10
TMOBBILICHHIO 0JIArOCOCTOSTHUS HaceleHus1. st ToCTyKeHust
JIAHHBIX ILIeNed KaXkJoe TOCYAapCTBO BBICTPAaUBAET CBOIO
WHIMBUTYATLHYIO SKOHOMHYECKYIO TTOJMTHKY, OCHOBAHHYO
Ha WCTIOJH30BaHUN HOPMATHBHO — IIPABOBBIX, SKOHOMHU-
YeCKHX W aJMHUHUCTPATHBHBIX HMHCTPYMEHTOB BO3AEHCT-
BUS Ha CYOBEKTHI XO3SHCTBOBaHHMA B IICNSAX Hamboiee
3¢ (eKTUBHOTO HCIOIH30BAHUS WMEIOMINXCS PECypCOB U
MaKCHMH3AINH BO3MOKHBIX Pe3yabTaroB [2, ¢.430].

BaHKpOTCTBO — CHOXHBIM NpoLece, KOTOPBIM MOXKET
OBITH OXapaKTEPU30BaH C PA3JIMYHBIX CTOPOH: FOPUIMUECKOH,
yIIpaBJIeHYECKOH, OpraHN3alMOHHON, (PUHAHCOBOIA, y4ETHO-
aHamuTH4YeCcKoi u np. TodHoe ompesencHue OAHKPOTCTBA
IOPUIUYECKOT0 JIMIla perfjaMeHtupoBaHo m. 1 cr. 61
I'paxxnanckoro koxekca Pecnyomuku benapycs [1]. Co6-
CTBCHHO, TIpolleAypa OaHKPOTCTBa IPEICTABISACT COOOM
JIWIIH 3aBEPIIAIONIYIO0 CTAIUI0 HEYIAYHOTO (PYHKIIMOHH-
pPOBaHUS KOMIIAaHHH, KOTOPOH OOBIYHO TIPEANIECTBYIOT
CTaIul HOPMAIEHOW PUTMHUYHONW PabOTHI U (PMHAHCOBBIX
3aTpyHEHUI.

OOpaTHBIINCh K TPAAHIUSAM TPakJaHCKO-TIPAaBOBOTO
perynupoBaHusi OaHKPOTCTBAa, MOXHO OMPEIEIUTh, YTO
,Z[aHHI;IfI HUHCTUTYT MPCACTABIIACT HE YTO MHOC, KaK Mpo-
JOJDKEHUE TEX Tpa}IHHHfI, KOTOPBIC 3aKjiaJbIBaJIUCh B
PecrnyOmnuke benapych Ha MPOTSDKCHUM MHOTHX CTOJICTHIA.
CBoMMHM KOPHSIMH YKa3aHHBIM MHCTUTYT YXOJAUT B JlaJieKoe
NPOLIIOE, OTTOJOCKH KOHKYPCHBIX OTHOLICHHH MOKHO
00HApYXUTHh B pUMCKOM TipaBe. [I0CKOJBKY B IPEBHOCTH
OTCYTCTBOBAJIM PAa3BHUTHIC XO3SHCTBEHHBIC M HMYIIECCTBCH-
HBIC CBS3W, a TAK)Ke MEXaHU3M OIICHKH HMYIIecTBa, o0ec-
MeYeHUE 00s3aTeIhCTB B TO BPEMsI HOCHIIO JIMIHOCTHBIH
XapakTep: «...dTOOBI JOOBITH KPEIUT, IIeOSI0 0CTaBaIOCh
TOIIBKO 3aJIOKHTH ceOs U IeTel B Kabay KpeIUTOPOBY.

Pecniybsinka Benapych BcTymuia Ha IyTh IpUMEHe-
HHUSl COBPEMEHHOTO 3aKOHOJATENbCTBA O OaHKPOTCTBE
(HEecocToSITENMPHOCTH) HE Tak JaBHO. [lepBbIif 3aKoH,
nerictBoBaBimnii ¢ 1991 r., HOCKMII B OCHOBHOM MOKAa3HOM
XapaKTep U HC MMCJI MEXaHW3Ma MCIOJIHCHUSA MPOoUCAYyp
OaHkpoTcTBa. Jlanee ObUT TOBOJIHHO 3HAYHMTEIBHBIN IEepe-
pBIB ¢ OOHOBIICHHEM 3aKOHOIATeNbHON 0asbl, a B 2001 T.
obu1 BBeneH 3akoH PecnyOnmmku Bemapycs ot 18.07.2000
Ne423-3 «O0 >KOHOMHYECKOH HECOCTOSTEIILHOCTH (OaH-
KpoTcTBa)». [Ipm ero co3maHWM HCIOIH30BAJCS OIIBIT
BEAYIINX TOCYJApCTB C PHIHOYHON SKOHOMHUKOM, a TaKxKe
MOJIEJTFHOE 3aKOHOATEIbCTBO, pa3padoTaHHOE ISl CTPaH
CHI B 1990-x rr. B pe3ynbrate Oblia co3[jaHa mpaBoBas
6a3za Ui peryinpoBaHusS YIKOHOMHYECKONH HECOCTOSTENb-
HOCTHU, HE YyCTymnawmas Jy4IluM MHPOBBIM aHaJIOoTaM.
B xonme 2003 . 6bu1 m3gan Ykas [Ipesunenta Pecry06-
mukn benmapycwk ot 12.11.2003r. Ne 508 «O HEKOTOPBIX
BOIIPOCAX HKOHOMHYECKOH HECOCTOsTeNbHOCTH (OaH-
KpPOTCTBA)», KOTOPBIH (pakTmueckn m3meHwI B bemapycu
WHCTUTYT OAHKPOTCTBA.

Hcroprdecku B Genopycckoii cpene chopMUpoBaIrCh
YeThIpe dTama pPa3BUTHA MHCTUTYTa SKOHOMUYECKON
HECOCTOATENILHOCTH M JIB€ OCHOBHBIC IPUYUHBI OAHKPOT-
CTBAa: HECYACTHBIM clyyall U PACTOUYUTENBCTBO, KOTOPHIE
MOJKHO HIPHPaBHATH K OCHOBAaHWSAM Hadajia IPOLEIyPHI
6aHkpoTcTBa. Hampumep, HermatexecrocoOHOCTh H3-3a
HEUCTIOJTHEHNST TeKYIMX IUIaTeXell M HeIulaTexxecrocoo-
HOCTb, OCHOBaHHas Ha HEOIUIATHOCTH, MOCJEAHAA, IO
MHeHuto B. CrenaHoBa, npesacTaBisieT co0oil «Hecrnocoo-
HOCTh [JOJDKHUKA HCIOJHHUTh CBOM OO0S3aTEeNbCTBA IIO
MPUYUHE J0KA3aHHOM HEJZOCTATOYHOCTU €r0 HMYIIECTBaY.
CrnaBsiHCKOE 3aKOHOJATEIbCTBO O HECOCTOATENBHOCTU
B XII-XVII BB. COOTBETCTBOBAJIO YPOBHIO Pa3BUTHSI 3KO-
HOMHYECKHX OTHOIIEHMH M YK€ TOTAa IOJYYHIO CBOE
pa3BUTHE KOHKYPCHOE NPOM3BOACTBO KaK OCHOBHAs IPO-
neaypa OaHKPOTCTBA, MOSIBWICS WHCTUTYT aHTHKPHU3HCHBIX
YIPaBISIIOIMX B JIMIE TOCYAAPCTBCHHBIX UMHOBHHKOB,
a TaxKe pa3pabaThIBAINCh OCHOBHBIC IPHHIIMIIBI pacIpe-
JIeNIeHUs] KOHKYPCHOM Macchl C yCTaHOBJIEHUEM OYepen-
HOCTH TIJIaTeXeH, U MIMEHHO 3TOT IepUO BPEMEHH MOKHO
OLICHUTHh KakK HEPBBII 3Tal B Pa3BUTHH MHCTUTYTa OaH-
KpOTCTBa cpenu Oenopycckoro Hapopaa. Takxke CTOMTh
OTMETHUTh, YTO C TOYKH 3PEHHUS OLIEHKU COOTBETCTBUS
3aKOHOJATEIbCTBA O OAHKPOTCTBE, M3MEHEHHE YCIOBHH
SKOHOMHYECKOH JKM3HH NPHUBOAWIN K Pe)OPMHUPOBAHHIO
3aKOHOJATeNbCTBa. Hampumep, ObM  pa3paboTaHbI
MPOeKTHl ycTaBa o OaHkpoTcTBe (1753, 1763, 1768 rT.),
KOTOpPBIM HE CYXIEHO OBUIO CTaTh JIEHCTBYIOIINUM 3aKO-
HoparenbcTBOM. B 1800 r. Berynmn B cuiny mepBblit
3aKOHOJATEIBbHBIH aKT 00 AKOHOMHYECKOH HEecoCTos-
TENBHOCTH — «YCTaB 0 OAHKPOTax», KOTOPBIH C HEKOTO-
PBIMM BUJOU3MEHEHHUAMHU CYILIECTBOBAJ 10 Hadayna XX B.
OTo mepHox BpeMEHHM B Pa3BUTHUU 3aKOHOJATEIbCTBA O
6ankporctBe ¢ 1800 mo 1917 rr. oTHOCUTCS KO BTOPOMY
sTany (OPMHPOBAHUSI HALMOHAJIBHOTO HMHCTUTYTa 00
9KOHOMHYECKOI HECOCTOATENFHOCTH.

Haumnas ¢ 1991 r. B Pecniyonmuke bemapychk ocyme-
CTBIISIFOTCSI SKOHOMHYECKHE peOPMBI, HalpaBJICHHbIE Ha
CO3JIaHHE pPBIHOYHOI'O MEXaHW3Ma XO3SHCTBOBaHUS,
KOTOpBIH (PYyHKIMOHHUPYET ¢ UCIIOIb30BaHUEM HHCTUTYTA
9KOHOMHYECKOH  HECOCTOSATENBHOCTH  (OaHKPOTCTBA).
B cBsi3u ¢ aTuM B Benapycu Obul MOJATrOTOBIICH M NPUHSAT
BepxoBHBIM COBETOM LIENBIM  DPSi  3aKOHOAATEIBHBIX
aKTOB, YCTaHABJIMBAIOLINX HOBBIE (DOPMBI OpraHU3ALNOH-
HBIX OTHOLICHUI W HOBBIE PHIHOYHBIC IPABHJIA UIPBI»,
nosromy Hayano 1990-x r. Jns PecmyOnmuku benapych
MBI OTHOCHM K YETBEPTOMY 3TaIry 00pa3oBaHUSI HHCTHUTY-
Ta OaHkpoTcTBa. B umcie mepBeix 3akoHoB 30.05.1991 1.
Brut mpuaar 3akoH Pecrryommku Benapycs «O06 sxoHOME-
YECKOW HECOCTOSITENIbHOCTH M OaHKPOTCTBEY, TIOJIOKHUBIINH
HayaJlo CYIIECTBOBAHUIO €ro IEPBOH MOJENH, BTOPOH
3akoH 2000 r. «O0 SKOHOMHYECKOW HECOCTOSATEIHHOCTH
(6arKpOTCTBE)» CHOPMHUPOBAT BTOPYIO MOJEIH 3aKOHO-
JIaTeIbCTRA.

Iocne 3akona 2000 r. IIpomen onpeneneHHbIN Teprox
BpPEMEHH, KOTOpEIH B HOssOpe 2003 . 3aBepmmics mepe-
CMOTPOM JICHCTBYIOIIETO 3aKOHOIATEIhCTBA MOCPEICT-
BOM BCTyIUICHHUS B cuity Ykasa Ilpesunenrta PecrryOnuku
Benapyce Ne508. CnepoarensHo, npunstas B 2000 r.
Moyienb 3aKOHO/IATENBCTBA ObLIa HECOBEPIIEHHOH 1 OJaro-
Jlapsi BBIIIEYKa3aHHOMY yKa3y Obuta n3meHeHa. B pesynbra-
Te chopMHpOBasIach TPEThsI MOJIETb YETBEPTOTO HEPHOIA
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(OpMHpPOBAHUSI WHCTUTYTa 3KOHOMHYECKOH HECOCTOS-
TEJILHOCTH, KOTOpas U3MEHMIIA CTPYKTYpPY U MOJCIbHBIC
XapaKTEpUCTUKU 3aKoHa. [IpuumHBI M3MEHEHHS 3aKOHA
2000 r. [lemapTaMeHT MO CaHAIIMH U OAHKPOTCTBY MUHH-
crepcTBa 3KOHOMUKM BuAHT Tak: «K konmy 2003 r.
B mpomenypax OamkporcTBa Haxommwiock 6onee 1000
TPENpPUSTHH, 13 HUX Oojee 90 mpennpusITHii, Ha KOTOPBIX
3aHATO OK0yio 32 000 yenmoBek, Ooyiee TOro, €CIIU YUCCTh,
yro B PecnyOmuke bemapych OKOJIO IOJIOBHHBI BCEX
NPEANPUSTHH HEIIaTe)KECIOCOOHBI, TO B IpOLEAype
0aHKPOTCTBa MOXKET OKa3aThCsl KaKAO€ BTOPOE Mpea-
NIPUSATHE CTPAHBI, @ 3TO JUIS Majoi SKOHOMUKHU benapycu
TPO3UT CEPHE3HBIMHU TTOCIIEICTBHAMID».

B xone uccnenoBaHus B MpPaBOBOM CHUCTEME peryiu-
pOBaHMSA OSKOHOMHYECKOH HECOCTOSTEIBHOCTH OBIIH
BBIIBIICHBI TAKHE HEOCTATKH, KAK:

1. Henocrarounasi 3aKkOHOAATENbHAS YpETyJIHPOBAH-
HOCTH BOIIPOCOB B OTHOIIEHHWH COJNMAAPHONW OTBETCTBEH-
HOCTH,YTO 3aTpyJIHSET MpHUBJICYCHUE K CyneOHOI OTBET-
CTBEHHOCTH BUHOBHBIX B OaHKpOTcTBe Jsuil. CoriacHo
ct. 11 3akoHa, IpUBIEYEHUE K CYOCHIapPHON OTBETCTBEH-
HOCTU ABJISICTCA JIMIIb IIpaBOM,a HE O6H3aHHOCTLIO:
«kpeauTop( KpeaUuTOps! )UK ero ( UX )IPaBOIPEEMHUKH,
TOCYAapCTBEHHBIC OPTaHbl, MPOKYPOP, KOHTPOIUPYIOIINE
OpraHbl BIpaBe MPEIBSBUTh HCK O TPHUBICUCHUH K
CyieOHOH OTBETCTBEHHOCTH...» 3TO CO3JAT MPEINOCHUIKH
JUIl OJDKHUKOB TI0 yXOAY OT OTBETCTBEHHOCTH, a JUIS
YIPaBISIONIKX 110 3apaboTKy.

2. MHOTOUYHCICHHBIE OTPAaHUYCHUSI CO CTOPOHBI TOCY-
JIapCTBa, KOTOPBIE CICPKUBAIOT pa3BUTUE YACTHOH COO-
CTBCHHOCTH, a 3Ha4yuT, U BO3MOXHOCTH HMCIIOJIB30BaTh
PBIHOYHBIC MCXaHU3MbI,K KOTOPBIM OTHOCATCA MHCTUTYThI
6ankpotcTBa[3].

3. OTCyTCTBHE CHCTEMHBIX KOHOMHUYECKUX pedopm,
KOTOPBIC MOTYT CHOCO6CTBOBaTI) Pa3BUTHUIO HOBBLIX HJIH
COBEPIICHCTBOBAHUIO HEPA3BUTHIX CTPYKTYP.

[MoaBoas mTorn, cTONT OTMETHTH, YTO B PecmyOumke
Benapych cnoxwmiics nocTaToqHO 3(h(GEKTHBHBIH MHCTHTYT
HKOHOMHMYECKOH HECOCTOSITENIHHOCTH, OJJHAKO B JEHCTBYIO-
e cHucTeMe pEeryJMpoBaHUs HHCTHTYTa OaHKpPOTCTBA
nUMeeTCs PsiJl BBIMICYIIOMSHYTHIX HEIOCTaTKOB, KOTOpBIE
HE0OXOIMMO yCTPaHsITh, IOCKOJIBKY OHH B 3HAYUTEIHHON
CTEIIeHN 3aCTParuBalOT MHTEPECHl HE TOJIKO CYOBEKTOB
9KOHOMHUUECKOI HECOCTOSATENILHOCTH, HO U FOCYAapCTBa.
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PABOYEE BPEMA
KAK ITPABOBAS KATEI'OPUA

Yuorcuk AII. (BHII)

BaXHBIM COCTaBIIAIOLINM 3JIEMEHTOM >KH3HEIESITENb-
HOCTH 4eJlOBEeKa SBIsleTCs TpyA. Bce nocTkeHwus,
OTKDBITHUS, BEJIMKHE OTKPHITUS OBUIM JOCTHTHYTHI ITyTEM
Tpyaa. Bc€ 1o, ueM monb3yeTcs 4enoBeK B JKU3HU, HAaUMHAs
OT OOBIYHOTO HOXA W 3aKaH4YMBas CIOKHBIMU CHCTEMaMH —
pe3yabTaT LENEHANpPaBICHHOW TPYAOBOH NEATEIbHOCTH
MHOTHX NOKoJeHUuH. TpynoBas AeATeNbHOCTh COCTABISET
MaTepHAIIbHYIO0 OCHOBY XH3HH JIF000TO 00ImecTBa. A cam
TPy — 3TO OJHO U3 COCTABJISIIOIIMX YCJIOBHH BCEH 4Yemo-
BEYECKOH JKM3HH, OCHOBA CTAHOBJICHHS OOIIECTBa, Ipe-
JIOCTABJIAIONIAas BO3MOXKHOCTH CO3MaTh I  KaXIOTO
JIOCTOWHBIA CTAaHAAPT JKU3HHU, KOTOPBIA OyIeT COOTBETCT-
BOBaTh COBPEMEHHOMY mporpeccy. M nms Toro, 4ToObl
4eJoBeKy ObUIO KOM(OPTHO 3aHMMAThCS TPYAOBOHM Iesi-
TEJILHOCTLI0, HEOOXOAUMO 4YTOOBI BCE €€ acIeKThl OBLIU
JIOCTAaTOYHO YperyJInpOBaHbI.

OnHUM U3 acIEeKTOB TPYAOBOM JEATEIbHOCTH SIBIISIETCS
IIPOAOJDKUTEIBHOCTE BO BpeMeHH. HeBo3MokHO mpen-
CTaBUTH TPy 0€3 IMPOJOIKUTEIFHOCTH €T0 BO BPEMEHH,
TaKk KaKk MTHOBEHHOTo Tpynaa He ObiBaer. Jlaxe ecim
KaKoe-TO AEHCTBHE YEIOBEK AENaeT MTHOBCHHO, TO EMY
MPEALIECTBYET ONPEICTICHHON MPOAOIDKUTETBHOCTH TPY/L.
ITpomomKNTENPHOCTE TpyAa pabOTHHKA ONPEIENSIETCS €To
pabo4YnM BpeMEHEM.

B cootBerctBum co ct. 110 Tpynosoro Konekca Pec-
myomuku benapychs «pabodnM BpeMeHeM cuMTaeTcs BpeMs,
B T€YEHUE KOTOPOro pabOTHHK B COOTBETCTBHHU C TPYIO-
BbIM, KOJUIEKTHBHBIM JIOTOBOpaMH, MPaBHIaMU BHYTpPEH-
HEr0 TPYJOBOTO pacHopsika o00s3aH HaXxoIUThcAd Ha
pabo4eM MecTe U BBINOJIHATH CBOU TPYOBbIE O0S3aHHOCTH.
K pabouemy BpeMeHHU B pse CIIydyacB OTHOCHTCS TaKKe
BpeMs pabOTHI, BHINOJIHEHHOH 110 MPEUIOKEHUIO, Pacmo-
PSDKEHHUIO WM C BeZIoMa HaHUMATe sl CBEPX yCTAHOBJICHHOM
MIPOJIOJDKUTEILHOCTH paboyero BpeMeHH (CBEpXypOdHas
pabora, paboTa B TOCyIapCTBEHHbIE Npa3JAHUKH, Hpa3i-
HUYHBIE W BbIXOAHbIe 1THHW)» (mamee — TK) [1, c.83].
Hcxonsa m3 sroro, paboyuM BpEeMEHEM MOXHO TaKke
CUMTATh BPEMs IPOCTOS WM OINO3JaHHUS Ha paboTy, Tak
Kak paOOTHUK B 3TO BpeMsi 00si3aH ObLT HAXOAWUTHCS Ha
paboueM MecTe U BBIIOJHATH CBOM TPYIOBBIE O0S3aHHOCTH.
Hcxong u3 3TOro, MOKHO CHENaTh BBIBOJ, YTO HEOOXO-
JIMO HMEHHO TaKOoe 3aKOHOJAATENbHOE 3aKperuieHHne
MOHATHS Pabovero BpeMeHH, Tak Kak B IIPOTHBHOM Cilydae
HaHUMaTeJM Obl HE UMENN IOPUINYECKOT0 OCHOBAHUS IS
TOro, 4ToOBl HpHBIEYL PaOOTHHKA K JUCHUIIMHAPHON
OTBETCTBEHHOCTH B CIIydae OTCYTCTBHS Ha pabore 6e3
YB&KHUTENIBHBIX IMPUYMH WK HCIOJIB30BaHMS pabOvero
BPEMEHH HE 110 Ha3HauyeHHi0. CTOWUT OTMETHTh, YTO B
OT/ENBHBIX CITydasX TPYAOBOE 3aKOHOAATEIHCTBO OTHOCHT
K pabodeMy BpeMEHH HEKOTOPHIE NEpEpHIBEI B padboTe
(manpumep, 11 0OOTPEBaHMUsI HA XOJOMHBIX paborax, 3-5 —
MHUHYTHBIE IEPEPHIBBI [UIsl OT/IbIXa HA MHTCHCUBHBIX KOH-
BeliepHBIX paboTax, MepepsIBHI U KOPMIICHHUS peOCHKa B
BO3pacTe JI0 OJIyTopa JIET, IS 3aHATHS (QU3KYIbTYPOH).

Bunbl pabouero BpeMeHHN ONpPeessiFoTCes 10 ero Mpo-
JoKuTeNbHOCTH. HopMupoBaHHOe pabouee Bpems IO




MPOJOKUTEILHOCTH MOXKET OBITH TPEX BHIOB: HOPMalb-
HOE, COKpalleHHoe U HenoHoe [2, ¢.139-140].

[Ipn 3TOM 3aKOHOZATEIBCTBO B OJHHUX CIIydasx 00s-
3bIBACT MO JKETAHNIO PAOOTHUKA YCTAHOBHUTH TAKOE BPEMS, a
B IPYTUX — MPEJOCTABISIET JIUIIb IIPAaBO Ha 3TO.

Takum 00pazom, OHATHE «padodee BpeMs» yImoTpeod-
JsIeTCsl B ACHCTBYIOIIEM 3aKOHOMATEIbCTBE U JINTEPaType
0 TPYAOBOMY TIPaBy B TPEX OCHOBHBIX aCHEKTax:

1) kak ompeneneHHas HopMa TpyJda PpabOTHUKOB,
KOTOPYIO HE0OXOJIMMO OTpaboTaTh pabOTHHUKY Ha MPOTS-
JKCHUH KaJeHIapHON HEJENN U B TEYEHUE CYTOK;

2) KaK yCTaHOBJICHHOE BpeMsi, Koria paboTHUK 00s3aH
HaXOAWThCA HA pabOYeM MECTe M BBIIOJHATH CBOHM TPY-
JIOBBIE O0SI3aHHOCTH;

3) xak (akTHIeCKd OTpabOTaHHOE BpeMs, B TCUCHHUE
KOTOpPOTO PaOOTHUK AECHCTBUTEIHHO BBHITOIHSII CBOH TPY-
IIOBBIE O0SI3aHHOCTH.

Taxum 00pa3zoM, UCXOAS U3 BCETO BBIIEH3IIOKEHHOTO
— MPaBOBOE PEryJHpoBaHKue paboYero BpeMeHH OCYIIECT-
Bisercs: Koneruryrwmeit, TK, MHBIMM NIpaBOBBIMH aKTaMy,
TaKUMH Kak: TUIOBBIMU IpaBujiaMu BHYTPEHHETO TPYI0-
BOI'0 pacnopgaaka, JIOKaJbHBIMHU IIPABOBBIMU aKTaMU,
TPYAOBBIMU JOTOBOPAMU UJIM KOHTPAKTaMH.

Takum 00pa3oM, MOXKHO CIIETIaTh BBIBOJ, YTO MPABOBOE
peryJmpoBaHue pabovero BPeMEHH NMEET BayKHOE 3HAYCHIIE,
TaK KaK 3aKpeIuIsieT OOIIECTBEHHO HEOOXOANMYIO Mepy
TpyZla, yCTaHaBIMBAaeT CBOOOZHOE OT pabOTBI BpeMs
OTAbIXa W HANpaBJICHO Ha OXpaHy XH3HU W 3J0POBBS
paboTHHKOB. B menom wmHCTHTYT pabodero BpeMeHH B
TPYIIOBOM IIpaBe TECHO CBSI3aH C MHCTHTYTOM BPEMEHHU
OT/bIXa, TAK KaK peaju3yeT NpaBo rpakJaH Ha OTABIX H,
TEM CaMBbIM, CIIOCOOCTBYET OrpaHHYeHHIO PabOUYero BpeMeHH.
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MNOHSITUE U KJACCUDPUKALIUSA BELEN
Yymucosa A.C. (FUHII, Mozunes)

Beumt — 3710 MaTtepuanbHble OOBEKTBHI, IO IMOBOIY
KOTOPBIX BO3HHUKAIOT TPAKIAHCKHE TPABOOTHOIICHHUS.
OHU SBISIOTCS OOBEKTAMH BEIIHBIX M TpEMETaMH 00s-
3aTebCTBEHHBIX OTHONICHUH.

B rpaxxgaHCKOM TpaBe CYIMIECTBYIOT Pa3HBIC CIIOCOOBI
KJIacCU(HKAIMHU BeIIeH, KOTOpbIe OCHOBAaHBI HA Pa3IMYHbIX,
peabHO CYIIECTBYIONINX CBOMCTBax Bemei. Kmaccugu-
Kalys Bellled yCTaHaBIIMBAET JUI KaXI0M IpymIbl Beuleit
COOTBETCTBYIOLINM €€ MPUPOAHBIM MM COLHUAIBHBIM
CBOMCTBaM MPaBOBOM pexxuM. [2, c. 93].

Bemu knaccudumupyroTcs Ha:

1. HepBrwxuMble u ABMkUMbIe Bemm (cT. 130 I'paxk-
nmaHckoro konekca Pecry6nmkn benapycs (manee — I'K))

Benm, He oTHOCSIIMECS K HEABHKUMOCTH, BKIIOYAs
JEHbId W IIeHHble OyMaru, NPHU3HAIOTCA IBHKHMBIM

nMyIecTBoM. Pernctpanust npaB Ha JBI)KUMBIC BEIIH HE
TpebyeTcs, KpOME CITydaeB, YKa3aHHBIX B 3aKOHE.

K HemBmxumbIM Bemam (HEABM)KMMOE HMYIIECTBO,
HEJIBI)KUMOCTB) OTHOCSTCS 36MEJIbHBIE YYACTKH, YIaCTKA
Henp, 000cOOICHHBIe BOJHBIE OOBEKTHI U BCE, YTO TPOIHO
CBSI3aHO C 3€MJIEH, TO €CThb OOBEKTHI, EPEMEICHHE KOTO-
pbIX 0e3 HecopasMepHoro ymiepba MX Ha3HAYCHUIO He-
BO3MOJXKHO, B TOM YHCJIE JIeca, MHOTOJIETHHE HaCaKICHUS,
3JIaHUSI, COOPYKEHUSL.

K HeIBWXKUMBIM BellaM TaKXe IPUPABHUBAIOTCS
MIPEATIPUSTHE B LIEJIOM KaK MMYLIECTBEHHBIH KOMILIECKC,
MOJJIeKAIUE TOCYIAPCTBEHHOW PETHCTPAllMK BO3IYII-
HBIE U MOPCKHE CyJa, Cy/la BHYTPEHHETO IUIaBaHus, cyna
IUTaBaHUS «PeKa-Mope», KOCMUUECKHne OOBEKTHI. 3aKOHO-
JaTeNbHBIMK aKTaMH K HEBH)KUMBIM BEIIaM MOKET OBITh
OTHECEHO U MHOE UMYIIECTBO.

2. HeaenuMmble 1 aenumbie Beru (cT. 133 T'K)

K HenenMMbIM BemiaMm OTHOCSITCS BEIIH, Pa3iei KOTOPBIX
B HaType HEBO3MO)KEH O3 W3MEHEHWs MX Ha3HAYCHUS.
HenenumpiMu — TipenMeTamMH  SIBJISIIOTCSL  aBTOMOOWIIH,
MeOeIbHBIE TAPHUTYPHI, YaiiHble U KOQelHHbIe CEpBU3HI.

JlenMMBIME IPU3HAIOTCS BEIIU, KOTOPBIE MOTYT OBITh
paszieneHbl Ha 4acTH, He Tepsis IpPH 3TOM CBOEro Ha3Ha-
YEHUs], T.€. KAYEeCTBO BEIH, e¢ (QYHKIMH NPU JCICHUH HE
TepsitoTes. Bemu Takoro pona HaxonsTcs B oOmiei coo-
CTBEHHOCTH, OHH MOTYT OBITh Pa3[eleHBl MEXIy COOCT-
BEHHHMKaMH 0€3 BCSAKOTO ymiep0Oa JUIsl 3TUX BeleH, 1 KaxKas
13 HUX MOJKET OBITh MCIIONIb30BaHA B OOMXOJE OTAEIHHO.
Hanpumep, 3epHOo B 00memM ambape MOXXET OBITH pasfe-
JICHO MEXJy COOCTBEHHMKAaMHM M HCIIOJIb30BAaHO MMH B
COOTBETCTBHH C €r0 Ha3HAYCHUEM.

3. cnoxnsie Beu (ct. 134 I'K)

Ecau pasnanuHble BelM COEAMHEHBI TaKMM 00pasoM,
KOTOPBIM NPEIIoNaraeT WX HCIOJb30BaHUE IO O0IIEeMy
Ha3HAYEHUIO (CJIOXKHAs Belllb), TO JACHCTBUE CHEIKH, CO-
BEPUICHHOI 110 TIOBOAY CIIOXHOM BEIIN, PACTIPOCTPAHACT-
Csl Ha BCE BXOJIAIME B HEE BEIH, IOCKOJIbKY YCIOBHSIMHU
CJICJIKM HE TIPEyCMOTPEHO HHOE.

4. rmaBHas Bellb U MpuHAUIEKHOCTH (cT. 135 T'K)

Bemp, npenHa3HaueHHas 111 00CITyKUBaHHS IPYTroi
(TyaBHOIM) BelIW M CBA3aHHASA ¢ HEW 0OIIMM Ha3HAUYECHHEM
(mpuHAJIEKHOCTBIO), CleAyeT Cynb0e TIIaBHOH Belly,
€CIIM JIOTOBOPOM HE TPEyCMOTPEHO HHOE.

B kauecTBe TaKOBBIX MOTYT BBICTYIIaTh, HAlpHMED,
3aMOK W KIIIOY, MY3BIKQIbHBIH WHCTPYMEHT U QYTIsp.
IIpu 3TOM 3aMOK ¥ MY3bIKaJIbHBIII HHCTPYMEHT BBICTYIIAIOT
B KadecTBE TJIaBHOW BEIW, a KIOY, QyTIsip — Kak HMX
TIPUHAIC)KHOCTb.

5. o nter, mpoykumst U moxosl (ct. 136 T'K)

[Noctynnenus, noiydeHHbIE B pe3ysibTaTe MCIOIb30Ba-
HUS UMYyIecTBa (IUIO/BI, MPOMYKIMS, JOXO/BI), TIPUHAJLIC-
XKaT JIMILY, UCHOJIB3YIOIIEMY 3TO MMYIIECTBO Ha 3aKOHHOM
OCHOBaHHH, €CJIM MHOE HE MPEAYyCMOTPEHO 3aKOHOIaTENIbCT-
BOM HITH JIOTOBOPOM 00 MCHOJIb30BaHUH 3TOTO UMYIIECTBA.

Oco0yro pa3HOBUIHOCTH BEMICH COCTABIISTIOT )KUBOTHBIE.
K >KMBOTHBIM MpPHUMEHSIOTCS MpaBwia 00 HMYIECTBE
MOCTOJIbKY, TOCKOJIbKY MHOE HE YCTaHOBJIEHO 3aKOHOJIa-
TEIILCTBOM M HE BBITEKAET N3 0COOCHHOCTEH 3TOTO 0OBEKTA.

6. xuBoTHbIe (cT. 137 I'K)

K coxanenmo, K >KUBOTHBIM TPKIAHCKUM 3aKOHO/IATEIb-
CTBOM IIPEIyCMOTPEHBI NPaBHJa, NPUMEHSEMBIE K UMYIIIe-
CTBY, XOTSI M C OTOBOPKOI T'yMaHHOTO K HMIM OTHOLIEHHSI.
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7. MHAWBUyalbHO-ONPE/ICICHHbIC BEIN U BEIH, OII-
penensieMbie pooBbIMU Tipru3Hakamu (cT. 138 I'K)

NunuBuayansHO-ONPEAEICHHON NPU3HACTCS BEllb,
BBIJCIICHHAsT W3 JAPYTUX BEIIEH 10 MIPHUCYIMM TOJBKO
eil mnpuszHakaMm. MHAMBUIyaJlbHO-OIpENEIEHHbIE BELU
SIBISIFOTCS] HE3aMEHUMBIMU.

Bemamu, ompenensieMbIMH POJIOBBIMH IPHU3HAKAMHU,
NIPU3HAIOTCSl BEllY, OOJajarolue NpU3HaKaMH, IMPHUCY-
MMM BCEM BEIlaM TOTO K€ poja, M ONpPEIeIISIOnIecs
YHCIIOM, BECOM, Mepoi. Bemu, onpenensembie po1oBEIMU
NIPU3HAKaMU, SBJISIOTCS 3aMEHUMBIMH.

8. unHTemexTyanbpHas coocTBeHHOCTh (cT. 139 I'K)

WHTemrexTyanbHas COOCTBEHHOCTh COCTABISIET OCOOBIH
00BEKT TpakJaHCKuX mpaB. K Helt MOXKHO OTHEeCTH JuTe-
paTypHBbIE U XyI0KECTBEHHBIC IPOU3BE/ICHNUS, B TOM YHCIIE
3BYKO3aIHCH; N300peTeHNs BO BCeX 00IacTsIX deloBede-
CKOM J1eSITENbHOCTH; IPOMBIIIIICHHBIE 00pa3Iibl U T.JI.

Hcnonp3oBaHnue  pe3yiabTaTOB — MHTEJUIEKTYaJIbHOU
COOCTBEHHOCTH M CPEACTB MHIMBHAYaAJIU3alMU, KOTOPHIE
SIBJIISKOTCA O6’L€KTOM HUCKIIIOYUTCIIbHBIX IIpaB, MOXKCT
OCYIIECTBJIATLECA TPETbUMU JIMIIAMU TOJBKO C COrjiacus
npaBooOanaTens.

9. cimyxeOHas 1 kommepueckast TaiiHa (ct. 140 I'K)

WNudopmanus coctaBiseT cayXeOHYI0 WIH KOMMEp-
YEeCKyl0 TalfHy B clly4ae, KOoT/ia HHpOpMaIus UMeeT neil-
CTBHUTEIbHYIO WM HOTCHIMAIBHYIO KOMMEPYECKYIO LCH-
HOCTh B CHJIy HEM3BECTHOCTH €€ TPEThbMM JIHMIaM, K HeH
HET CBOOOJHOTO JOCTyNa HAa 3aKOHHOM OCHOBAaHUHM U
obmamaTens nHGOPMANUU MPUHAMAET MEPHI K OXpaHE ee
KoH(uaeHIHaNbHOCTH. CBe/ieHHs, KOTOpbIE HE MOTYT
COCTaBJATh CIYXKEOHYI0 WJIM KOMMEpPYECKYylo TalHy,
OTpeNeNAIoTCs 3aKOHOAATEIbCTBOM.

Jluia, He3aKOHHBIMH METOJAMHU TIOTYyYHUBIIHE UHPOP-
MallyIo, KOTOpasi COCTABIISIET CIIY)KEOHYIO MIIM KOMMepye-
CKYIO TaliHy, 00s13aHbI BO3MECTUTh PUYMHEHHBIE YOBITKH.
Takas >xe 0013aHHOCTb BO3JIaraeTcsi Ha pabOTHHUKOB, pa3-
IJIACHBIINX CIY)XXEOHYI0O WJIM KOMMEpPYECKyl0 TaiHy
BOIIPEKH TPYJOBOMY JIOTOBOPY, B TOM YHCIIE KOHTPAKTY,
U Ha KOHTPAreHTOB, CIHEIABIIMX 3TO BONPEKH TpaxJaH-
CKO-TIPaBOBOMY JIOTOBODY.

10. nenwrm (Bamiota) (cT. 141 I'K)

JleHbI'm BBICTYNAIOT B KauecTBe 0co0Oro oObekTa
TPaXIAHCKUX MPaBOOTHOIIEHNH. OHU SBISIOTCS] BCEOOIIUM
OKBUBAJICHTOM CTOMMOCTU MAaTCPUAIILHBIX 6.]'[8.1", T.C. OHHU
MOTYT (haKTHYECKH 3aMEHHUTh JIH00OH Jpyrod OOBEeKT
(paHee 00BEKTUBU3UPOBAHHBIHM, TYXOBHBIN).

TakuM 00pa3oM, B IpakJaHCKOM IpaBe CYIIECTBYIOT
PpazHble CrIocoOb! KnaccH(HUKANK Belel, KOTOpble OCHOBA-
HBl Ha Pa3lIMYHbBIX, PEaJbHO CYIIECTBYIOIINX CBOMCTBax
Bemer. Kimaccupukanus Bemeid ycraHaBIUBaeT IS KaxX 0
TPYIIBI BEIIEH COOTBETCTBYIOIIUI €€ NMPHUPOAHBIM WU
COLIMAJIBHBIM CBOMCTBaM IIPAaBOBOH PEXHUM.
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IOHATHE U BUJbI JOBEPEHHOCTH
1O 3AKOHOJATEJBCTBY
PECITYBJIMKHU BEJIAPYCb

Hlananuna A.B. (BHII, Mozunees)

B cootBerctBHHM C 4.1 cT.186 I'paxknaHckoro xoxekca
Pecny6nuku benapyce (manee — I'K) noBepeHHOCTBIO
MPU3HAETCS NHCBMEHHOE YMNOJIHOMOYHE, BBIIaBaEMOE
OIHU JIUIIOM JAPYroMy JUIs TIPEJCTaBUTENBLCTBA IEpes
TPETBUMH JIMI[AMH, YJOCTOBEPEHHOE B YCTAHOBJICHHOM
3aKoHOM Topsiake [1].

AHanu3 MpHUBEJEHHOTO BBIIIE ONPEIEIIEHUS TOBEPEH-
HOCTH CBHJETENBCTBYET O TOM, YTO JEHCTBYIOLIEE IPaXk-
JTAaHCKOE 3aKOHOJATEIbCTBO PACCMATPUBAET JOBEPEH-
HOCTB INIPEKIE BCETO, KaK IOPUIUYECKUI JOKYMEHT, MPU-
3BaHHBIM OOECHEYNTh BOBHE COJEP)KAaHWE IPEICTaBH-
TENbCTBA. Bblgaua TOBEPEHHOCTH SABIAETCSA OJHOCTOPOH-
Hell cienkoi, a MOTOMY Ul €€ COBEPIIEHMs COrjlacus
npezacTaBuTelst He TpeOyercs. OnHAKO BblIaua JOBEPEH-
HOCTH OOBIYHO OCHOBBIBACTCS Ha IpeIBapUTEIbHON
JIOTOBOPEHHOCTH MEKTy IOBEpHUTENIEM U MPEIACTABUTEIICM.

JloBepeHHOCTh J0JDKHA OBITH COBEpIIICHA B ITHCHMEHHOM
¢dopme. JIOBEpEHHOCTh Ha COBEPILCHUE CIEIIOK, TPEOYIO-
IMMX HOTapHaJIbHOW (HOPMBI, HOJDKHA OBITH HOTAPHUAIEHO
YAOCTOBEPEHA, 3a HCKIIOYEHHEM CIy4aeB, IPEAyCMOT-
PEHHBIX 3aKOHOJATEIbHBIMU AKTAMHU.

Cpok AeicTBHS JOBEPEHHOCTH OTPAHWUYEH U HE MOXKET
IOpPEBBIIATh TpeX JeT. KOHKpeTHbIl cpok ee NeHCTBHA
YKa3bIBae€TCsl B JOBEpEHHOCTH. Eciu B JOBEpEeHHOCTH
CPOK HE yKa3aH, OHa COXPaHSAeT CHIY B TEUYCHHH OJIHOTO
rojfia co JAHSA ee CoBepIleHHs. VIcKiroueHue nomycKaeTcs
JUIIB JUI1 HOTapHaJIbHO YIOCTOBEPEHHOH IOBEPEHHOCTH
[IPEAHA3HAYCHHOU JUI COBEPLICHUsS IEHCTBUM 3a IPaHULIEH,
KOTOpasi COXpaHseT CUIy 10 €€ OTMEHBI JIUIIOM, BBIJABIINM
JIOBEPEHHOCTB. [109TOMYy HOBEPEHHOCTH, B KOTOPOH HE yKa-
3aHa JlaTa ee coBepiIeHus, HrnatoxHa (ct.187 I'K).

JIoBEpEHHOCTh BCErAa SBISIETCS MMEHHBIM JTOKYMEH-
TOM. B 4nciie 06s3aTenbHBIX PEKBU3UTOB B JIOBEPEHHOCTH
JIOJDKHBI OBITh YKa3aHBI 03 COKpAIleHHH (haMUITNH, IMECHA
U OTYECTBA KaK NPEACTaBIIEMOro, TaK U MPEICTaBUTENS,
a TaKkXKe UX MECTO >KHUTeNbCTBA. OTCYTCTBHE yKa3aHHBIX
PEKBU3UTOB JETA€T JOBEPEHHOCTh HUYTOKHOM.

B 3aBucumocTi 0T 0O6BeMa M XapakTepa MOIHOMOYHH,
Pa3MYalOT JOBEPEHHOCTH TeHEpaybHbIE (OOIHe), CHelH-
aJIbHBIE U pa3oBbIe [2, C.124] I'enepansHON cunTaeTcs 10Be-
PEHHOCTb, KOTOpas YNOIHOMOYMBAET NPEJACTABUTENS Ha
COBEPILEHUE HEONPEAEIEHHOIO Kpyra CHENOK U JIPYrHX
IOPUIMYECKH 3HAauMMbIX JericTBuid. I[Ipumepamu Takoid
JIOBEPEHHOCTU MOTYT CIIY’)KUTb JOBEPEHHOCTb, BbIJAHHAS
IOPUIMYECKNUM JIMLIOM PYKOBOAWTEIIO €ro (uimaia, J0Be-
PEHHOCTb, BbIJIAHHAS OT UMEHH BCEX TOBApUILEH OJHOMY U3
TOBapuIIeld Ha coBeprreHHWe caenok. CrermanbHas JOBe-
PEHHOCTh BBIA€TCS Ha COBEPIICHHE MpE/ICTABUTEIEM
HECKOJIbKUX OTHOPOJHBIX JCUCTBHN (HampuMep, Ha TOy-
YeHHe IeHCHH B TeUCHHE KaJICHIApHOTOo Troja), 1Moo B Heil
ouepumBaercsi chepa  AEATENBHOCTH  NPEACTABUTEIS
(mampumep, ciemyeT MpU3HABAaTh CIEIMAIBHON JIOBEpEeH-
HOCTb, BBIIaBAaEMYIO IPEACTABUTEIII0 HA BEICHUE JENa B
cyze). Pa3oBast nOBEpeHHOCTb BBIZAETCS Ha COBEpILIECHHE
KOHKPETHOW CHENIKK JIM00 MHOTO KOHKPETHOTO JIeWCTBHS




(HanpuMep, TIOTyYeHHe KOHKPETHOTO MOYTOBOTO IEPEBOIA,
TIOJIIIACaHNE KOHKPETHOTO JIOTOBOPA H T.IL.).

OcHoBaHMsI PEKPAIICHHS TOBEPSHHOCTH H3JI0OKECHBI B
ct. 189 I'K 1 B 3aBUCHMOCTH OT TOJI0KEHHBIX B UX OCHOBY
00CTOSTETLCTB MOTYT OBITH Pa3NEICHbI HA TPHU TPYIIIIHL.
B mepByro rpymnmy ciemyeT OTHECTH OCHOBaHHE, 00Y-
CJIOBJIEHHOE XapaKTepOM JOBEPEHHOCTH KaK CpPOYHOI
caenku. Mcreuenue cpoka TOBEPEHHOCTH MpEKpallaeT ee
neiictBue. PaBHBIM 00pa3oMm mpekpamactcs AeHCTBHE
Pa3oBOM JOBEPEHHOCTH COBEPILIEHUEM MPEICTABUTEIEM
YKa3aHHOT'O B HEW IEUCTBUS.

BTopyto rpymmy cOCTaBISIIOT OCHOBaHHS, OOYCIOB-
JIEHHBIE JOBEPUTEIHHBIM XapaKTEPOM OTHOIIECHUN MEXKITY
MPEACTABISIEMbIM M TIPEICTABUTENIEM, B CHIIy 4Y€ro OHH
00a UMEIOT MPaBO Ha JOCPOYHOE MPEKpAICHUE JOBEPEH-
HOCTH TI0 cBoe¥l Bouie. JIuio, BhIIaBIIEEe TOBEPEHHOCTD,
BIpaB€ OTMEHUTH JIOBEPEHHOCTh WJIU IEpeoBEpHE,
a JIMI0, KOTOPOMY BBbIJJaHA JIOBEPEHHOCTH, BIIPABE OTKa-
3aThCs OT Hee B JI000€ BpeMsi 0¢3 00BsICHEHUS IPUYHH U
MOTHBOB TakKOM OTMEHBI WM OTKa3za. OueBHIHO, YTO
Takue JEUCTBUS MOTYT OBITh COBEPIIIEHBI TOJHKO B TIEPUOJ
JIEHCTBUS TOBEPEHHOCTH. JIF0ObIE CcOTNalieHus U OroBop-
KM O TOM, YTO MPEJICTABIIIEMOE JIMIIO WA NPEICTaBUTEIh
HE MOTYT BOCIIOJIb30BaThCsl CBOMM IIPABOM Ha JIOCPOUYHOE
MPEKPALIEHUE TOBEPEHHOCTH, SBISIOTCS HUUTOXKHBIMU.

TpeTbio IpyIIly COCTaBISIIOT NPEKpALEHUE NEUCTBUS
JIOBEPEHHOCTH C TMPEKpAIIECHUEM HOPUIUYECKOIO JIMLA,
BBIIABIIIEro (KOTOpOMY ObLIa BBIIaHa) JOBEPEHHOCTH, JIHOO
CO CMEpTHI0 TpaXIaHWHA, BBIIABIICTO (KOTOPOMY ObLTa
BBIZ]aHA) JIOBEPCHHOCTh, OOBSBICHUEM €T0 YMEPIIHM, MPHU-
3HAHHUEM €r0 HEICCCIOCOOHBIM, OIPAHHUUYCHHO JECCIOCO0-
HBIM WK 6€3BECTHO OTCYTCTBYIOIIMM [2, ¢. 130].

[Tockonbky mpekpalieHue J0BEpEeHHOCTH BIEYET Ipa-
BOBBIE TOCIEACTBUSI HE TOJBKO IS PEACTaBUTENS, HO U
g tpetbux aui, B cT. 190 I'K comeprkatcst rapanTHu
3allMThl NPaB YKa3aHHbIX JHL. B yacTHOCTH, yka3aHHOH
CTaTheW Ha JIULO, BbIIABILIEE JOBEPEHHOCTD U BIIOCIIEICTBUU
€€ OTMEHUBIIIEE, BO3JIAraeTcs 00A3aHHOCTh M3BECTUTH 00
OTMEHE JOBEPEHHOCTH JIMLO, KOTOPOMY JOBEPEHHOCTh
BBIJIaHA, & TAKXKE U3BECTHBIX EMY TPEThUX JIUL, IJIsl Ipe.i-
CTaBHUTENBCTBA TIepell KOTOPBIMH JIOBEPEHHOCTH OBLIa
BbIaHa. Takas ke 00sS3aHHOCTH BO3JIaraeTrcs Ha MPaBo-
MIPEEMHUKOB JIUIIA, BBIJABIIETO JOBEPEHHOCTh, B CIIydasx
ee TMpEeKpalleHUusi MO OCHOBAHMSIM, MPETyCMOTPEHHBIM
mn.4 u 6 n.1 cr. 189 I'K. Hanpumep, B ciydae cmeptu
TpaXkJIaHWHA 3Ta 00sS3aHHOCTH JIS)KUT HA HACJIEHUKAX, B
cllydyae peopraHu3alud OpPUAUYECKOro Jula — Ha IOpHU-
JIMYECKOM JIMLE, K KOTOPOMY B IOPSIAKE MPaBONPEEMCTBA
MepennIn TpaBa W OOS3aHHOCTH PEOPTraHH30BAHHOTO
IOPUANYECKOT0 JINLIA.

Te mpaBa W 00S3aHHOCTH, KOTOpPHIE BO3HUKIH B
pe3ysbraTe AEUCTBUN JHUIA, KOTOPOMY BblJaHa TOBEPEH-
HOCTB, JIO TOTO, KaK 3TO JIUIO Y3HAIO WX JOJDKHO OBIIO
y3HaTh O €€ MPEKPaIleHUH, COXPaHSIIOT CUIIY JJIs JIUIA,
BBIJIABIIIETO JIOBEPEHHOCTh, W €r0 TMPABONPEEMHHUKOB B
OTHOIICHWH TPETHUX JIHIL. YKa3aHHOE MPaBWIO HE TPH-
MEHSIETCS, €CIIM TPEThe JIMIO 3HAJIO JIMOO JODKHO OBLIO
3HaTh, YTO JIEHCTBUE JOBEPEHHOCTH Ipekparuiock. IIpu
9TOM IPaBOMEPHOCTb MOBEIEHUSI TPETHETO JIMLA MPE3o-
mupyetcs. Eciu nuio, BblAaBilee TOBEPEHHOCTb, WIH €ro
MPABOIPEEMHUKN OCHAapUBAIOT HENEHCTBUTENLHOCTD CHEN-
KU, 3aKJIIOUEHHOM ¢ TPETbUM JIMIIOM IOCIIE€ MpPEeKpalleHus

JIOBEPEHHOCTH, CCHUIASACh HA TO, YTO TPEThE JIMIIO PacIIo-
Jlarajgo CBEIACHHUSAMH O IMPEKPAIICHHHM JIOBEPEHHOCTH Ha
MOMEHT COBEpPIICHHS CICIKH, OHHM IOJ/UKHBI [0Ka3aTh
YKa3aHHbIE 00CTOSTENBCTBRA.

JIuio, KOTOpOMY BbIIaHA JIOBEPEHHOCTh, B CIy4ae
MPEKpaIICHHsT  JTOBEPEHHOCTH O00S3aHO  HEMEIJICHHO
BEPHYTh JOBEPECHHOCTH JIMIY, BBIIABIIEMY €€, JIUOO ero
MpaBONpPEeMHUKY. Takas ke OO0SM3aHHOCTh JIGKHT U Ha
MpaBOIPEECMHUKAX MpeacTaButeliss. Ha mpaktuke x dax-
TUYCCKUM JISHCTBUSAM 1O BO3BpATY MPEKPAIICHHOW JOBE-
PEHHOCTH KaK JIOKyMEHTa MPHPABHUBAIOTCSA U IOPHIUYC-
CKUC JICUCTBHS 1O YHHYTOXKCHUIO TAaKOW TOBEPCHHOCTH
CaMHM IPEACTABUTEICM.

TakuM 00pa3oM, JOBEPEHHOCTh KaK OCOOBIH BHT
[IPEICTaBUTEIILCTBA MIPACT B HAIIIE BPEMs BaXKHYIO POJIb
B Pa3IMYHBIX BHIAX IMPABOOTHOIICHHMA, TO3BOJISIET yUaCT-
HUKaM TPaXIAHCKOIO IMPaBooOOpOTa B IIOJIHON Mepe
OCYILECTBIIATS CBOM MPaBa M BBIMOJHATH OOS3aHHOCTH.
Kaxk rpaknase, Tak U FOPHIMYECKIE JIUIIA B PABHOM CTEIICHU
MOJIB3YIOTCS YCIYraMu TpeACTaBUTeNs . B OONBIIMHCTBE
CJIy4acB MPABOOTHOIICHHMS, BO3SHUKAIOUIUEC MEXKIY HpPE-
CTaBUTCJIICM H HpCL[CTaBHSICMI)IM, O(bOpMJ'ISHOTCH JOBEC-
PEHHOCTBIO. B CHIly 3TOro MpEACTaBisIETCS HE TOJBKO
BO3MOJKHBEIM, HO M HEOOXOIMMBIM IIMPOKOC HU3yUCHHE W
HCIOJNB30BaHUE 3apy0OC/KHOTO ITO3UTHBHOIO OIBITa B
COBEPILCHCTBOBAHMN 3aKOHOIATEIbCTBA B chepe mpume-
HEeHUSl JIOBEPEHHOCTH HalICH CTpaHe B pa3lIUYHBIX e
BapUaHTaX ¥ Pa3HOBUIHOCTSIX.
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MPOBJEMA 3AIIIUTHI IIPAB IOPYUYMUTEJIENA
B COEPE BAHKOBCKOT'O KPEAJUTOBAHUS
B PECITYBJIMKE BEJIAPYCH

IInuneeckan K.C. (bHII)

OnHoit n3 Hambomee ocTpo crosmwx npobiem Pecry0-
mku bemapych B HacTosmiee Bpems SIBISeTCsl mpoOliiema
3aIUTHI TIPaB J0OPOCOBECTHBIX YYACTHUKOB IPAXKAAHCKOTO
obopora. B HanbonbIell creneHn AaHHAs podiemMa Haria
CBOE OTpakeHHe B cepe OAHKOBCKOTO KPEAUTOBAHUS, a
MMEHHO B BOIIPOCAX MPAaBOBOM 3alUTHI IIPaB HOPYUYHTENICH.
B coBpeMeHHOM O0OIleCTBE BCTPEYAIOTCSl CHUTYalHH,
KOTJIa KPEIUTOIOJydaTellb MyTeM MOIICHHHYECKUX Jeii-
CTBHH, C IIeTbI0 N30eXaTh B OyAyIIeM BBIIUIATH KpEAWTa
1 TIEPEJIOKUTH OTBETCTBEHHOCTh HA MOPYYHTEIIS, TTOTydaeT
KpeIuT, a 3aTeM OaHK HCTpeOyeT JEHEKHBIE CPEeJICTBA C
nopyantens. OT Takoil CHTyalMu TpaklaHe, CTaBIIHE
TIOPYYUTEISIMH, HE 3aCTPAXOBaHbI, CJIEI0BATENIHHO, JAHHBIH
BOIPOC JIOJDKEH MMETh OJHO3HAYHOE pEIICHHE C IOMO-
IBI0 3aKOHOJATENLHBIX akToB PecryOnmku benapyce.
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B coorBerctBum co crareeit 147 baHkoBCcKoro komekca
Peciyommkn Benapych (manmee mo TekCcTy — BaHKOBCKHIA
Komekc) [1], wcronHeHWe OO0s3aTeNLCTB MO KPEAUTHOMY
JIOTOBOPY MOJKET 00eCTIeUMBAThCS TAPAHTUIHHBIM JETIO3UTOM
JICHET, TIEPEBOIOM Ha KPEAUTOaTells TIPABOBOTO TUTYJIa Ha
HMMYIIECTBO, B TOM YHCJIEe HA UMYIIECTBEHHBIC TIPaBa, 3aJI0-
TOM HEIBW)KAMOTO M IBHIKHMOTO MMYILECTBA, MOPYIUTEITh-
CTBOM, TapaHTHUCH U UHBIMH CIIOCOOAMH, TIPETYCMOTPECHHBIMU
3aKOHOZATENLCTBOM Pecmybmuku benapych win 1oropopom.

OCHOBHOW IIEJBIO0 UCTIOJIb30BaHMS OaHKaMH CIIOCOOOB
00eCTiCUCHHS UCTIOHEHUS 0013aTEIbCTB MO KPSAUTHOMY
JIOTOBOPY SIBJISICTCS. MUHHMHU3ALUS BO3MOXKHBIX YOBITKOB
0aHKa B ciydae HEBBIIONHEHHUS KPEIUTOIOIydaTelIeM
CBOHX 00513aTEIBCTB IO JOTOBOPY.

Jns OaHKa TOPYYHTENBCTBO BechMa yHOOHO, TO-
CKOJIBKY, COTJIacHO cTaTtbe 343 I'pakmaHCKOTO KOoJeKca
Pecnyonmuku Benapych (manee mo texcty — ['paxkmaHCKuiz
KOoZeKc) [2], mpW HEWCIIONHEHWH WM HEHaIJIe)KaIeM
UCTIOJTHCHUH JOJDKHUKOM 00ECIIEYEHHOTO MOPYYUTEIBCT-
BOM 06ﬂ3aTeHLCTBa MOpy4YHuTEC/Ib U OOJDKHHUK OTBCYAIOT
nepes KpeIUTOPOM CONTUIAPHO, €CITH 3aKOHOAATEIbCTBOM
WK JJOTOBOPOM MOPYYUTEIHCTBA HE MPEAYCMOTpPEHa Cy0-
cuauapHas OTBECTCTBCHHOCTb NOPYUUTEIIA.

[Mopyuntens, TpH CTEUCHHH OIPEICICHHOTO poja
00CTOSATENBECTB, OTBEUACT IEpe]] KPEIUTOPOM B TOM JKE
o0BeMe, YTO W JOJDKHHK, BKJIFOYAs YIIIATy HPOILEHTOB,
BO3MEIIIEHNE CYACOHBIX H3ICPKEK IO B3BICKAHHIO OJITa
U IPYTHX YOBITKOB KPEIUTOPA.

Takum 00pa3oM, B COOTBETCTBHHU C ITyHKTOM | cTaThh
341 I'paxnaHCKOro KojieKca, CorviallieHue 00 YCTaHOBIICHUH
MOPYYHTEIBCTBA MOPOXKIACT OOA3aHHOCTH MOPYUYHUTEIS Tie-
peI KPEIUTOPOM JPYroro JIMIA OTBEYATh 3a HCIOJHEHHE
TIOCJICTHUM €ro 0053aTe/IbCTBA MOJIHOCTBIO WK B YacTH [2].

B ropunndeckoil 1uTepaType HEPEAKO BbICKA3bIBACTCA
MPEITNONI0KEHHE O TOM, YTO «JIHIA, HaMEPCBAIOIIUECS
3aBNA/IETh JICHS)KHBIMH CPEICTBAMH OaHKa MOIICHHHYE-
CKHAM CIT0COOOM, MOTYT BOBJIEKATh B CBOIO IPECTYIHYIO
JESITENFHOCTh APYTUX TpaXKaaH (B Ka4ecTBE MOPYJHTE-
meil) 0e3 pucka JusA TOCIEIHHX HECTH KaKyr-THO0
OTBETCTBCHHOCTH IIepe]] 0aHKOM, a B OTIENBHBIX CIIydasx
ellle U 32 BO3HArpakIeHHe (HalmpuMep, B CIIydae CroBOpa)»
[4, c. 62]. OnHako, Kak MOKa3bIBae€T MPAKTUKA, JAHHOE
MPEANOJIO0KEHNUEC HE ABJIACTCSA BCPHBIM.

Bo3HUKAIOT CHUTyaluH, KOTJa KpPEAUTONOIyYaTelib,
COBEpINasi Pa3IM4HOrO POJa MOIICHHHYESCKUE ICHCTBUS,
Oepet B OaHKE KPEUT Ha MOTPEOUTEIbCKUE HY Kb B Kaue-
CcTBe O0ecreveHHsI UCIIONHEHUS O00sA3aTeNbCTB 10 KPEIUT-
HOMY JIOTOBOPY MEXIY OaHKOM ¥ TOPYYHUTENIEM 3aKITIOYCH
JIOTOBOp TOPYYHUTENBCTBA, COTJIACHO YCIIOBHSIM KOTOPOTO,
MIOPYYHTENh HECET Iepe]l OaHKOM CONHMIAPHYIO OTBETCTBCH-
HOCTh B CyMME BCEX IUIATEXKEH M0 KPEAUTHOMY JOTOBOPY.
Briocnencteum, m3-3a HEHADIEHKAIIETO HCIIOJHCHHEM 005-
3aTebCTB M0 KPEAWTHOMY MOTOBOPY OaHK oOparmaercsi B
CyJI C KICKOM O B3BICKAHHH 00OPa30BaBIICHCS 3a10/DKCHHOCTH
C KPEAUTOIIONYYATESISI ¥ IIOPYYHTENS B COMAAPHOM TIOPSIIKE.

IMopyuuresb, o0pamasch B Cya C MCKOM, YKa3bIBacT
Ha TO, YTO HE 3HAJ O MOIICHHUYECTBE CO CTOPOHBI KPeIu-
TOHOJIy4daTejist v, MOAINUCHIBAA JOTOBOP NOPYUYUTEILCTBA,
He Opan Ha ceOs 00sA3aTeNbCTBA OTBEYATH Mepel] OaHKOM
32 KPEOUTOIONyYaTellsl MO0 BO3MEIICHHUIO ymiepOa, Mpu-
YHHEHHOTO €ro MPeCcTyMHbIMU IeiicTBuaMu. Cyn yInoBie-
TBOPSIET HCK MOPYIHUTEIS.
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baHK, Kak paBuIIO, MPEIBIBISIET HECOTJIACHE C BBIHE-
CCHHBIM pEUIEHHEM Cyna, Moiaras, 4T0, ITOCKOJIBKY
MOPYYUTENb TOAIUCAT JAOTOBOP MOPYIHUTENHCTBA COOCT-
BEHHOPYYHO M OCO3HAaBaJ IPaBOBBIC MOCIEACTBHSA €ro
3aKJIFOYEHHMS, 3TO CBHICTENBCTBYET O €TO BOJICH3BSBICHUN
Ha 3aKTI0OYEHUE JIOTOBOpPA MOPYYHUTEIHCTBA HA OTOBOPEH-
HBIX B HEM YCJIOBUSIX.

TakuMm 00pa3zoM, MOKHO IPE/IIONI0KHTb, YTO, 3aKIII0Uast
JIOTOBOP HOPYYHUTENBCTBA, MOPYUUTEIH UCXOAAT U3 TOTO,
4TO OaHK OCYILIECTBISIET NMPOBEPKY BCEX MNPEIBSIBICHHBIX
KpeIUTOoNOydaTesieM JOKyMEHTOB HaJUIeXkalliM 00paszoMm,
MMest IOCTaTOYHO CPE/ICTB M CHIOCOOOB JUISl OCYIIECTBIICHHS
nmaHHOi mipoBepku [3]. CiemoBaTenbHO, BOSHMKAET BOIIPOC,
MOYeMy MOPYIUTEINh KaK JO0OPOCOBECTHBIN YUaCTHHK Ipak-
JTAHCKOTO 000pOTa, C OJHOW CTOPOHBI, M OaHK (HEOAaHKOB-
cKkas (prHAHCOBas OpraHM3aLis), OOS3aHHBIN OCYIIECTBHTH
MPOBEPKY BCEX MNPEXBABIIEMBIX KPEIUTONOTyYaTENEM, C
JIpyroi CTOPOHBI, AOJIKHBI HECTH PAaBHOLEHHBIN PUCK.

3akoHonarenbcTBOM PecnyOnuku benapyck k mpen-
NPUHUMATENSIM KaK K MpO(eCcCHOHANBHBIM y4acTHHKAM
rpaxxJaaHCKOro 060p0Ta MPCABABIIAIOTCA TMOBBIMICHHBIC
Tpe6OBaHI/ISI, YUYUTBIBas HAJIUYUEC Y HUX 3HAHUM U HaBBI-
KOB, KOTOpPBIC CTaBAT MX M3HAYaJIbHO B OOJiee BBITOJHOE
MOJIOKCHHE M0 CPAaBHCHHIO C JPYTUMH YYaCTHHKAMHU
TpaKAAHCKOro 00opoTa. OueBHIHO, YTO OaHK U TpaskIaHUH
00y1a1a10T pa3sHbIMU NPABOMOYMSIMH, W U3 ABYX CTOPOH
KPEIUTHOTO IPABOOTHOILICHUSI MEHEE NPaBOMOYHOI CTO-
POHO¥ ABJISIETCS OPYYHUTENb.

[Tpoananu3upoBaB Takoro poAa CHTYAIMIO, MOKHO
NPUITH K BBIBOAY O HEOOXOIUMOCTH BHECEHHS H3MEHE-
HUH B 3aKoHOJaTeNbHble akThl Pecrybnuku benmapycs.
JlaHHbBIe M3MEHEeHHUs! OyAyT MpeAyCcMaTpUBaTh MOBHIIICH-
HYIO OTBETCTBEHHOCTh 0aHKOB (HEOAHKOBCKHX (pHHAHCO-
BBIX OpraHM3alluil), B CIy4ae MOATBEPKACHUS MOIICHHU-
YECKHUX JACHCTBUU CO CTOPOHBI KPEAUTONOJIyYaTeNs, eClIu
Oyzer ycTaHOBIIEHO, 4TO OaHK (HeOaHKOBCKas (PMHAHCO-
Basl OpPTraHM3alls), UCXOAS M3 CBOCH KOMIETEHIUH, MOT
BBISIBUTH MOIICHHHYECKUE ICHCTBHS Ha CTaIN 3aKIIFOUCHHS
noroBopa. Takum 00pa3oM, U3MEHEHHUS TO3BOJISAT 00€30-
MIACUTH I'PAXKIAH, KOTOPHIE BHICTYIAIOT B POJIM HOPYUHTEIIS,
OT HE3aKOHHBIX JIEHCTBUI CO CTOPOHBI KPEANTOIIOTYqaTelIs,
TEM CaMbIM CBEJd K MUHHUMYMY PHCKU IO OTHOHICHUIO K
JIOOPOCOBECTHBIM YYAaCTHHKAM I'PaXkKTaHCKOTO 000pOTa.
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MOPANOK 3AKIIOYEHUSA BPAYHOI'O
JOTI'OBOPA 110 3AKOHOJATEJIBCTBY
BEJIAPYCH U POCCHH

baxynenko T.B. (BHII)

B coorBercTBUM ¢ monokeHusMH riaB 3 Kogekca
Pecry6immkn Benapyck o 6pake u cembe (manmee — KobC
Benapycn) 8 Cemeitnoro komekca Poccuiickoit denepa-
min (manmee — CK P®), cyOpekramu, 3aKIIOYaONIIMU
OpauHbIii JOrOBOp, MOTYT OBITh KaK CYNPYI'H, TaKk M
Oynyume cynpyru. Cynpyramu HpPUHSTO CYHTATh JIMIL,
3apEerHCTPUPOBABIINX Opak B YCTAaHOBJICHHOM 3aKOHOM
NOpsJKe, T.€. B OpraHax 3aliCH aKTOB TPaKAaHCKOTO
cocrosiuusi B PecryOnuke benapyce m B rocymapcTBeH-
HOM OpraHe PerucTpaly aKTOB I'PaXJaHCKOTO COCTOS-
Hus B Poccnn.

Uro xe KacaeTcsl OyAyImuX Cynpyros, TO, 0 MHCHHIO
HEKOTOPBIX IOPUCTOB [4], 3TO MOJKHBI OBITH JIHIA, H3bs-
BUBIIINE BOJIIO BCTYIIUTH B Opak, T.€. MO/aBIINE 3asIBIICHUC B
COOTBETCTBYIOIIIME TOCYJApCTBEHHBIE OPTaHbl UL €ro
peructpauuu. B ct. 40 CK P® u ct. 13 KobC Bbenapycu
MOMHMO CYNPYIOB B KauecTBe CyOBEKTOB OpauHOro
JIOTOBOpA HA3bIBAIOTCS JIMIIA, BCTymnaromme B 6pak. C omHOM
CTOPOHBI, MOXXHO MpeAronaratb, YTO 3aKOHOAATENN
benapycu u Poccun nogpasymeBaroT 1o TaKOBBIMH JIMII,
KOTOpBIE HE MPOCTO MPHHSUIN PEUICHHE BCTYIHUTh B Opay-
HO-CEeMeHHBIE OTHOIIEHHsS, a BBICKAa3aJd CBOIO BOJIIO,
MOIaB 3asBJIICHHE B TOCYJApCTBEHHBIH OpPraH C IEIbIO
peructpanuy 6paka. OgHAKO JaHHOE MPSIMO HE MPOTHCa-
HO B CK P® u KobC benapycu, u nostromy, ¢ apyroi
CTOPOHBI, y HAC €CTh OCHOBAHUS CJIIENaTh BBHIBOA O TOM,
YTO pedb HJET O JIMIAX, KOTOPBIE TOJBKO JKENAIOT BCTY-
NUTh B OpauHblil coto3. [Ipu 3ToM He o4epyYeHbl BpEMEH-
HbIE PaMKHU JIsl PErHCTpaluu Opaka Iociie 3aKII0UYCHUS
OpayHOTO OTOBOPA.

Hcxoast U3 HOPM, ONPEAEIISIONIMX YCIOBUS U MPEIsIT-
CTBHSI JUIsl 3aKJIIOYEHUs] Opaka, MOXHO CJeiaTh BBIBO/I,
4yTO cyOBbeKkTamu OpauHoro joroBopa B Poccun u bemapy-
CH MOTYT OBITH pasHomoinsie ymmna. Tak, B ct. 12 CK PO,
ct. 12 KobC Benapycu ykazaHo, YTO AJsl 3aKIIOUEHHUS
Opaka HEOOXOIMMO B3aMMHOE JOOPOBOJBHOE COTrlacue
MYKYHHBI ¥ )KECHIIHHBI.

CyOBexTaMu OpadHOTO JOTOBOpa MOTYT OBITH JIHIIA,
JOCTHTIIME OpadyHOro BO3pacTa: 18 yieT, Kak >KEHIMHBI,
Tak ¥ Myx4duns! (cT. 18 KobC benapycu, ct. 13 CK PO;
WM CHU3UBIINE €TO B YCTAaHOBJICHHOM 3aKOHOM IIOPSIKE
(ct. 13 CK PD; ct. 18 KobC benapycn).

Benopycckuii u Poccuiickuii 3aKoHOAATENN K CyObEeKTaM
OpavyHOro MPaBOOTHOIICHUS HETIOCPEICTBEHHO U K CyOBeK-
TaM OpayHOro J0roBopa omnocpenoBaHHo B cT. 19 KobC
benapycu u cr. 14 CK P® otHOCHT:

a) IeeCcIoCOOHBIX JIUII;

0) nuI, He COCTOSAIIMX B JPYrOM 3aperMCTPHUPOBaH-
HOM Opaxe;

B) JIMILI, HE COCTOSIINX B OTHOIIECHHSX POJACTBA (TIPSIMO
3aMpenieHo BCTyNmaTh B Opak ONU3KMM POICTBEHHHKAM:
pomuTeNnsM ® JeTsaM, OalymkaM W JenylikaMm ¢ WX
BHYKaMH, TIOJHOPOIHBIM K HEMOIHOPOAHBIM (MMEOIIUM
00IHX OTITAa WK MaTh) OpaThsiM U CECTpaM), He SIBJIIOIIIIMCS

JpYT MO OTHOIICHMIO K JIPYTy YCBIHOBUTEIEM H yCBIHOB-
JICHHBIM.

Jymaercs, MOXHO YyTBEpXIaTb, 4YTO OrPaHUYECHHO
JIeecIiocOOHBIE TpakIaHe HE MOTYT 3aKII04aTh OpavHBINA
JIOTOBOP, TaK KakK, COTJIACHO TPaKIAHCKOMY 3aKOHOJa-
TEJILCTBY, TAKUE JINLA MOTYT CAMOCTOSTEIBHO 3aKII0YaTh
TOJBKO MeJIKue OBITOBBIE cJenKH. bpauHblii j0oroBop
MEJIKOH OBITOBOM CHIENIKOM HE SBISETCH.

Ecnu B OpauHOM J0TOBOpE MPENyCMOTPEHBI YCIOBUS
Ha cllydall pacTOp)KeHus! Opaka, TO MOXKHO yTBEpPKIATh,
4T0 cyObEeKTaMu OPayHOro JOTOBOpPA MOCIE PACTOPIKEHUS
Opaka OynyT ObiBuIME cynpyru. Takoil BBIBOJ BBITEKAET
n3 nonoxkenuit ct. 13 KobC Bemapycu (B 6paunom moro-
BOpE MOMHMO MPOYETO OMNPEACNACTCS COINIAIICHHE O
TIOPSIIKE pa3fena COBMECTHOTO MMYIIECTBA CYNPYTOB B
cllydae pacTOpKeHHs Opaka, 0 MaTepHalbHBIX 00CTOS-
TEJILCTBAX IO OTHOIICHHUIO APYT K JPYTy B CiIydae pac-
TopxeHus Opaka), cr. 40 CK P® (B onpexencann Opad-
HOTO JIOTOBOpa 3aKOHOAATENb YTOYHSET, YTO 3TO COrjia-
LIICHUE ONpEe/AEIsieT UMYIIECTBEHHBIE TIpaBa ¥ 00S3aHHOCTH
CymnpyroB B Opake U (WJIM) B Cllydae €ro pacTOp>KEHUs.
HemanoBakHbIM siBJIsSIETCS BONPOC O (opMe 3aKITI0UeHHs
Opaunoro porosopa. Kak B Poccun (1. 2 cr. 41 CK POD),
tak u B Pecrryonmke Benmapyce (ct. 13.1 KoBC Benapycn)
OpadHbIii 10rOBOP JOIDKEH OBITH 3aKIIOYEH B IMHCHMEHHON
dbopMe W TOMICKHUT HOTAPHAIBHOMY YIOCTOBEPECHHIO.
TpeboBanue k Gopme OpadHOro TOroBOpa UMIIECPATHBHO,
u B cootBeTcTBUM cO U cT. 166 'K Benapycwu, [2]cr. 165
'K PO, HecobmroneHne CTOpOHAMH TIOJIOKEHUS 3aKOHA O
HOTApHAJIBHOM YIOCTOBEPEHHM JIOTOBOpa BJEYET €ro He-
JIEUCTBUTEIILHOCTb. TaKkoi JOrOBOP SBJISAETCS HUYTOKHBIM.

B ToM ciyuae, eciiu OpayHbIi JOTOBOP 3aKIIIOYAIOT
CYIIPYTH, OHU JOJDKHBI IIPEJOCTaBUTh HOTAPHYCY CBHUJE-
TENBCTBO O 3aKJIIOYEHWH UX Opaka. Torma mpaBa M 00s-
3aHHOCTH KOHTPAareHTOB N0 OpayHOMY JOTOBOpPY BO3HH-
KaloT C MOMEHTA €T0 3aKJII0YEHHs B Haauexanel popme,
eci OpayHBIM JOTOBOPOM HE MPETYyCMOTPEHO HHOE.

Beenennas 3akonom PecrryOmiku bemapych ot 7 sHBapst
2012 r. cr. 13-1 B KobC benapycu ycraHoBuja, 4To
OpauHbIii TOTOBOP MOJUICKUT TAKXKE TIOCYIapCTBEHHOM
perucTpanyy B OpraHu3anyy Mo TocyIapCTBEHHOH peru-
CTpaliK HEJIBIDKMMOTO UMYIIIECTBA, IIPaB Ha HETO U C/IEJIOK C
HHUM, €CIIH OH COIEP)KUT YCJIOBHUS, KOTOPBIE SIBISIOTCS
WIN MOTYT CTaTh OCHOBaHHEM BO3HHKHOBEHHS, IEPEX0a,
HpeKpameHus Mpas, OrpaHHYeHuil (oOpeMeHeHNH) IpaB
Ha HEIBIDKMMOE MMYILECTBO. I'ocymapcTBeHHAst perucT-
panusi OpayHOrO JIOTOBOpA, COJEplKallas YCIOBUS O
HEJIBI)KUMOM MMYIIECTBE, KOTOPOE YK€ MMEETCs] B HAJIH-
YUW y CYNpPYToB, JOJDKHA OCYIIECTBIISATHCS IIOCIE HOTa-
PHAIBHOTO YIOCTOBEpEHMs1 OpadHOro Jorosopa. B Tom
cirydae, eciii B OpauyHOM JOTOBOpE yKa3bIBaeTCs HE/IBH-
XKHMMOE UMYIIECTBO, KOTOpOe OyJeT NpuoOpEeTeHO UMH B
Oyaymem, TO caM JOTOBOP MOJUICKHT TOCYAapCTBEHHOU
perucTpaniu OJHOBPEMEHHO WM IOCJIE TOCYZapCTBEH-
HOW pETUCTpallMd COOTBETCTBYIONIETO HEIBHKHMOTO
HMyIIecTBa JIMOO TOCYNapCTBEHHON PETUCTpaIli BO3-
HUKHOBEHHS, Iepexo/ia, MPeKpamieHnus Mpas, OrpaHude-
Hull (OOpeMeHeHNH) IIPaB Ha HEJBIXKUMOE UMYIIECTBO.

Benopycckuil 3akoHOIaTENh TIPU 3TOM YTOYHSET, YTO
TOCYAapCTBEHHAsl perucTpamyst OpayHOro J0TroBOpa OCy-
IIECTBISIETCSl TIOCJIE PETHCTPAlMy 3aKiIIoYeHust Opaka.
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CrenoBatenbHO, €clid OpayHBIA JOTOBOP B OTHOIICHUH
HEJBIDKMMOTO MMYIIECTBA 3aKIIOUMIN OyIyIline CyNpyTH,
TOCJIe PETUCTpAId CaMoTo Opaka HEoOXOIUMO TPONTH
NPOLENYPY TOCYNApCTBEHHOM PpETHCTpalud OpavyHOTro
norosopa. I'ocymapcTBeHHast peruCTparys OpadHOro JI0T0-
BOpa MO 3aKOHOJATENLCTBY bemapycu MoxkeT ObITh OCyIIe-
CTBJIEHA TIOCJIE TPEKpalleHusl Opaka B TOM Cilydae, eciu
OpavHBIil TOroOBOP MpeycCMaTPUBAET IPaBa U 00S3aHHOCTH
OBIBIINX CYIPYTOB MOCIIE MIPEKpaIeHus Opaka.

Poccwuiickuii 3akoHOaTENb HE HPENLyCMAaTPUBAIOT I'O-
CYIapCTBEHHOW pErucTpanuy OpavyHOTro JIOTOBOpa; NpHU
9TOM, €CJIM B COOTBETCTBUH C 3aKJIIOUYEHHBIM OpauyHBIM
JIOTOBOPOM BO3HHKAIOT, M3MEHSIOTCS JTMOO MPEKpPaIaroTCs
IIpaBa Ha HEABHKHMOCTb, TOCYIapCTBEHHOHN PETHCTPAIN
MOJJIEKUT TIEPeXo]] IpaB Ha HEIBIDKUMOE HMYIIECTBO
cornacHo 1. 1 ct. 131 K P®.

B cootBerctBuu co ct. 13.1 KobC Bemapycu, ct. 41
CK P®, ecnm OpadHbIif TOTOBOP 3aKIIOYEH O PETHCTpa-
uuy Opaka, TO OH BCTYNAeT B CWIIy B JICHb PETHCTpallid
Opaka, eciu OpavHBIi JOTOBOP 3aKJIIOYEH CYNpYramu, TO
OH BCTYIAET B CHJIY B JIEHb €0 HOTapUaJIbHOTO YAOCTOBE-
penus. U Tonmbko B Pecriybnuke benmapych, kak yka3biBa-
JIOCh BBIIIE, OpauHbIil TOrOBOP WIIK €r0 YCIIOBUS, KOTOPbIE
SIBIAIOTCS. WJIM MOTYT CTaThbOCHOBAHHEM BO3HWKHOBCHUS,
Nepexosa, MpeKpameHus 1paB, OrpaHudeHHi (oOpeMeHe-
HUI) TIpaB Ha HEABIDKAMOE MMYIIECTBO, BCTYIAIOT B CHILY
CO JIHS TOCY/IapCTBEHHOHN PETHCTpaIy OpadyHOTO JOTOBOPA.
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BPAYHBIN JIOTOBOP: UHOOPMAIIMOHHOE
OBECIIEYEHUE MHTEPECOB KPEJIUTOPOB
N UHbBIX TPETBbUX JIUI]

Ilyxonma H.H. (BHUII)

Bonpoc 06 nHGOpMUpOBAaHHN KPEIUTOPOB U TPETHHX
JIUI] OTHOCUTENIHHO 3aKIIFOUCHUS, W3MEHCHUS WM PacTop-
KEHH OpavyHOro JIOTOBOpa MEXIy CYIpyraMH BechbMa
akTyasneH. CTopoHaM OpadHOTro JIOTOBOpA CIIETyeT IOMHHTS,
YTO TIOMHMO TPABOOTHOIIECHHS, BO3HHUKIIETO WM TIpeKpa-
TUBIIETOCS MEXIy HHUMH, CYIIECTBYIOT MPAaBOOTHOIICHUS,
CBsI3aHHBIE C HUM. Tak, KpEAUTOPBI CYNIPYTOB MPH 3aKITIO-
YeHUH KPEIUTHOTO JIO0TOBOpa OCHOBBIBAJIMCHL HAa OMpejie-
JIeHHOW WH(GOpPMauK 00 WMYIIECTBEHHOM ITOJIOKESHUH
cynpyroB. IloToMy W3MEHEHHE STOr0 HMYIIECTBEHHOTO
MOJIOKCHUSI  CYIIECTBEHHO BJIMSCT HAa  CTaOWILHOCTH
KpPEeIMTHOrO IMpaBOOTHOLIEHUs. [Ipn 3TOM B Hacrosiee
BpeMsl B HAIIMOHAJILHOM 3aKOHOZATENLCTBE HE MPEyCMOT-
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PEHBI JIOCTAaTOYHBIE MEXaHU3Mbl MH()OPMAIMOHHOTO 00ec-
MEYEHUS KPEIUTOPOB M MHBIX TPEThUX il [3, ¢. 28-29].

[TockonbpKy MEXaHHW3M pETHCTpanyuu OpadHBIX JIOTO-
BOPOB OTCYTCTBYET, CYNPYI'H MOTYT HEOJHOKPATHO
3aKII0YaTh OpayHbIC TOTOBOPBI, BHOCHTH B HUX M3MEHEHHS.
B cBsa3u ¢ 3TUM HEBO3MOXKHO KOHTPOJIMPOBAaThb, KaKOH
JIOTOBOp SIBJISIETCSl AGHCTBYIOIMM. B pesynbrare TpeTbu
JMIa, TPeXJIe BCero OyyIine WM HACTOSIINE KPEAUTOPHI
CYNpYI'oB, HE pacIioyiararoT JJOCTOBEPHOH MH(pOpMaIuen o
pexxumMe obero umymiectsa cynpyros. Tak, T.B. Ilep-
IIEHb TPUBOJAUT IIPUMEp, KOTJa «OAWH M3 CYNPYroB
Oeper B JONT KPYIHYIO JCHEXHYIO CyMMY, BOBpEMs He
paccUnTHIBACTCS. C KPEAUTOPOM M B CIICIIHOM IOPSAKE
odopmisier OpadHBIil JOTOBOpP, TIEPEBOAS BCE CBOE MMY-
IIECTBO HA JIPYTOTO CYNpPYTa, W3-3a 4eTO KPEAUTOP JIMIIASTCS
BO3MOJKHOCTH BEPHYTbH 0N, OOpAaTHB B3BICKAHHWE HA MMY-
IIECTBO JIOJDKHUKA». [laHHAas CHTyamust TNpeICTaBIsieTCs
HemomycTuMoii[3, ¢. 29].

CornacHo HaIMOHAJILHOMY 3aKOHOATENBCTBY «CYIIPYT
00s13aH yBEJIOMJISITH CBOETO KpeauTopa (KpeauTopoB) O
3aKJII0OYCHUH, 00 M3MEHEHHWH WM O PACTOpKEeHHH Opad-
HOTO J10TOBOpa. Ilpu HEBBIMOIHEHUU ATON OOS3aHHOCTH
CYNpyT OTBEYaeT MO CBOMM 0053aTeNIbCTBAM HE3aBHCHMO
OT coZiep KaHust OpayHOTro 10roBopay. B ciydae Hapymenus
TpeOOBaHWI 3aKOHOJATENBCTBA KPEAUTOp  (KPEOUTOPHI)
Cymnpyra-I0JDKHUKa BIIpaBe TPeOOBAaTh M3MEHEHHS YCIIO-
BUIl WM DPACTOPXKEHHUS 3aKIIOYEHHOTO MEXIy HHUMH
JIOTOBOpPA B CBSI3M C CYLIECTBEHHO H3MEHHBIINMHUCS
00CTOATENBCTBAMH B TIOPSAKE, YCTAHOBICHHOM CT.CT. 420,
421 Tpaxmanckoro kojaekca PecmyOnuku Bemapycs [2].
O/HaKO ATOTO HEAOCTATOYHO Uil OOECHEeUYeHHs] IpaB
KpeauTopoB. Benp kpenutopy HEOOXOAMMO HCIHOIHEHHE
YCIOBUH JOTOBOpa, a HE €ro JOCPOYHOE PACTOP)KEHHE
win u3MeHeHue. IloTomy, nymaercs, clienyeT YCHIHTh
OTBETCTBEHHOCTh CYNPYrOB 3a HapylleHHe TpeOOBaHMI
IIyTEM BBEICHHS HOPMBI O IOCPOYHOM HCIOITHEHHUH JI0TO-
BOpa, 3aKIIOYEHHOTO CyNpyramMH WM OJHUM U3 CyNpy-
TOB, U BO3MEILICHUH yOBITKOB.

Bbpaunblii 1oroBop, KpoMe HOTAPUAIBLHOTO YIOCTOBE-
PEHUsl, TOMJIEKHUT TOCYAApPCTBEHHOW PETHCTPALNH,ECIN
OH COJIEPXHT YCJIOBUS, KOTOPBIC SIBISIOTCS WM MOTYT
CTaTh OCHOBaHMEM BO3HMKHOBEHHS, IEPEX0ja, MpeKpa-
IIEHUS MpaB, OrpaHUYeHUN (oOpeMeHEeHMi) MpaB Ha He-
JIBIDKUMOE UMYIL[ECTBO.

MHorue Oenopycckue M POCCHHCKHE aBTOPBI IS
pelieHuss mpoOIieMbl WHPOPMAIMOHHOTO O00eCIeUCHHS
KPEJUTOPOB U TPETHUX JIUII NIPEUIaraloT BBECTH IOPSI0K
00s13aTeNbHON perUCTpalii OpadHBIX J0TOBOPOB, a BIIO-
CJIC/ICTBHM COBEpPULICHHUSI COOTBETCTBYIOIIEH OTMETKHM Ha
CBHJICTENBCTBE O 3aKIIOYEHUH Opaka OO B macropre.
B.M. Tl'onrano, I1.B. KpaiieHUHHUKOB BO3pa)karoT MpoO-
THB ATOM TOUYKM 3PEHUs] M TOBOPST, 4YTO «BHECEHHE
OTMETKH O 3aKJIOYeHWH OpavyHOro JOroBopa B CBHUJE-
TEJILCTBO O 3aKIIOUEHHH Opaka MPOTHBOPEUUT CYIIECTBY
JIAHHOTO JIOKyMEHTA... A C MPaKTU4ECKOW TOYKH 3PEHHMS
TaKue JCHCTBUSI MOTYT OBITh BECbMa 3aTPYAHEHBI, €CIH
y4ecTh, YTO OpaduHble JOTOBOPHI MOI'YT 3aKIIOYAThCS,
M3MEHSTBCS, pPACTOpPraThbcs, IPU3HABATHCS HEIEHCTBH-
TeNBHBIMY. [lymMaeTcs, He ClIeyeT OJJHO3HAYHO OTBEPraTh
TakoW croco® MHGOPMUPOBAHUS KPEAUTOPOB M TPETHUX
JUIl O CYNIECTBOBAaHMM OpayHOTO JIOTOBOPa MEXIY
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CYNpyraMH, YK€ pEaln30BaHHBIH B 3aKOHOAATEIIHCTBE
OTJIEJIbHBIX EBPOINEHCKHX cTpaH [4, c. 86].

B 1opuanudeckoil nurepaType HE pa3 IOJHHMAJCS
BOIIPOC 0 HEOOXOIMMOCTH PETUCTPAMU OpavdHOTO JIOTO-
BOpa Kak crocoba nHPOPMHUPOBAHUI KPEIUTOPOB M HHBIX
TPETbHUX JINI 00 MMYIIECTBEHHBIX OTHOLICHUSIX MEXIY
cynpyramu. JleficTBUTENbHO, B 3aKOHOJATENBCTBE MHO-
THX CTpaH IPeIyCMOTpeHa OOSM3aHHOCTh PETHCTPALMU
Opaunbix porosopoB. Tak, B llIBenuu 3ta 00s3aHHOCTH
BO3JIOXKEHa Ha cyabl. B Wrtamuu naHHble neiicTBHS OCYy-
IIECTBILIFOTCS. B MECTHOM OpI'aHe BJIACTH, & B OTHOLLICHUHU
HEJBIDKUMOCTH — B KOMIIETEHTHOM OpraHe MO Perucrpa-
LMY HEBUKUMOCTHU U cIeNoK ¢ Heil. Bo ®pannum, ecinu
OIVH W3 CYNPYrOB 3aHMMAeTCsl MPEINPHHUMATEIBCKOMN
JEATETBHOCTRIO, OPavYHBIN JTOTOBOp, 3AKITIOYECHHBIH MEKITY
HAMH, TIOJJICKUT O00S3aTENBPHOMY  OIyOIIMKOBAHHIO.
B DxBamope ycioBus OpayHOrO AOTOBOpa, MPEAMETOM
KOTOpOTO SIBIISIETCSI HEABMKHMOE HMYIIECTBO, OJKHBI
OBITH BHECEHBI B COOTBETCTBYIOLIMI peecTp HEABHKHMO-
CTH ¥ OTPaXXEHBI B CBUJETEILCTBE O 3aKIIIOUYECHUU Opaka.
I'pasxxnanckuit kogexc KBebeka A 3alIUThl IpaB Kpeau-
TOpa B Cllydae M3MEHEHHs YCJIOBHH OpayHOro J0roBopa
npeaycMaTpUBaeT NpaBo «B TEUEHHE OJHOTO ToJia CO JIH,

KOT/Ia OH y3Hall 00 3TOM U3MEHEHUH JOOUTHCS 0OBsIBIIC-
HUSI O TOM, YTO OHH HE MOTYT OBITh TPOTHBOMIOCTABIICHBI»
(ct. 438 TK KBebexka). IIpu atom B ct. 442 T'K KBebeka
MpeAyCcMOTpeHa 00sI3aTeNibHas PErHCTPalys KaXI0ro
OpayHoOro JI0OrOBOpa B PEECTPe JIMYHBIX U BEIIHBIX MPaB
Ha HEJIBWKUMOCTDh Ha OCHOBAHUH TPpeOOBAHUS HOTaApUYycCa.

Ha wam B3mIsn, W3 PAacCMOTPECHHBIX BapUAHTOB
HH(POPMAIMOHHOTO 00ECICUCHUS KPESIUTOPOB U TPEThUX
JIUI] ONITUMAJIBHBIM SIBIISICTCS MEXAHHU3M, CYIICCTBYFOIIHIT
BO (paHIy3ckOM 3akoHopaaTenabcTBe. OH TO3BOJSIET
BO3JI0)KHUTh OTBETCTBCHHOCTh 3a MPEAOCTABICHHUE MOJHOU
“HpOpPMAIUK O PEXHME HWMYIIECTBA CYIPYroB Ha
TMOCTIEHKX, YTO MOBBIIIACT OOIHI YPOBEHBIIPABOCO3HAHHSI.
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Cekmua Ne 3

YI'OJIOBHOE ITPABO.
KPUMUHOJIOT'USL.
YT'OJIOBHbIU TPOILIECC.

KPUMUHAJIUCTHUKA

MOBBIINEHUE KUBEPTPAMOTHOCTH
YA3BUMBIX CJIOEB HACEJIEHUS BEJIAPYCH:
IIYTHU PEHHIEHUA ITPOBJIEMBI

Amopocosa A.A. (BHII)

Kak yTBep:KIaroT CHEIUaTINCThl, «B KaXKIOH CTpaHe,
HE3aBUCHMO OT YPOBHS €€ 3KOHOMHYECKOTO pPa3BUTHA,
€CTbh, TAK Ha3bIBAEMBIE, COLMATBHO ySI3BUMBIE CJIOH Hacele-
HUS, UMEIOIIUE OTPAaHUYEHHBIE MaTEpUAIIbHBIE PECYPCHI
U, B CBSI3U C JTUM, HYXXIAIOIIUECS B COLUAIBHON MOJ-
JIepKKe. OT0 MasooOecreueHHbIe TpaXKIaHe W CEMbH, B
YHCIJIO KOTOPBIX ¢ HaMOOJIbIICH BEPOSITHOCTHIO TTOTAAAI0T
MHOTOJETHBIE U HEMOJHBIE CEMbU, OIUHOKHE HMHBAIUIBI U
MIEHCUOHEPBI, Oe3paboTHbIe rpaxkiaHe» [1].

Hacrynmuna »snoxa KOMOBIOTEPHOH —HH(pOpMaIHy,
KOMIIBIOTEPHBIX CeTeil M MOBCEMECTHOTO MPOHUKHOBEHUS
Wuteprera. HayuHble ¥ TeXHUUYECKHUE JOCTUKEHUS IIPUHEC-
JIM TPakJaHaM-TIOJIb30BaTeNIIM IPAKTHUYECKU BCEX TOCY-
JIapCTB OTPOMHYIO TI0JIb3Y, O0JIerdeHre B ObITY U B TPY/IE.
OpHaKo BBITOJIBI, KOTOPBIE TTOJIB30BATENH TIOJTydaroT Ona-
rojiapsi pasBHTHIO U COBEPLICHCTBOBAHUIO KOMIIBIOTEPHOMN
TEXHUKH, CTaJId HUCHOIb30BATHCSA U B MPECTYIMHBIX LENAX.
Tak, B bemapycu ¢ pa3BUTHEM HOBBIX KOMIIBIOTEPHBIX
TEXHOJIOTUI MOSIBUIICS HOBBIM BHJ NPECTYIHOHN JIesATeNb-
HOCTH — TaK Ha3bIBa€Mble KOMITBIOTEPHBIC NMPECTYILICHUS
(mpaBMJIBHO WX Ha3bIBaTh «IPECTYIUIEHUS TPOTHB
nHpopmannoHHoit 6e30nmacHOCTH»). OTBETCTBEHHOCTD 3a
Takue nesHus npeaycmoTpena B ri. 31 YK PecmyOnuku
benapycs.

I'pymnma skcnepToB u3 Opranuzaiui 3KOHOMUYECKOTO
cotpymamdectBa u passutus (OOCuP) B 1983r. onpenenroia,
YTO TOJ TEPMHUHOM "KOMIIBIOTEpHAs MPECTYMHOCTH"
TPAKTYIOTCS JIF0ObIe HEe3aKOHHbIE, HEITHYHBIE MIIN HeTpa-
BOMEpHBIE JEWCTBUS, CBSI3aHHBIE C AaBTOMATUYECKOU
006paboTKO#t qaHHbIX U / Wi uXx nepeaayei [2,c.6].

B MuHcke Ha 3acenaHuu Koyuiernd MUHUCTEpCTBa
BHYTpeHHHX jen Pecry6mukm benapyck ObUM MoaBeIeHBI
uroru pabotel BegoMcTBa B 2020 roxy. B xonme 3acenanus
OBUTO OTMEUYEHO, YTO 3a I'oJ] CYIIECTBEHHO BO3POCIIO YHC-
JI0 TIOXKWIIBIX TPaXKAaH, MOTEPIEBIINX OT XUIIEHUH C HC-
MIOJIF30BAHNEM KOMIBIOTEPHON TEXHHUKH BO BCEX DPErHO-
Hax benapycu. B MuHyBIIEM rony Takke OTMEYEH 3HAUU-
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TENBHBI POCT YHCNIA XUIIECHWH ITyT€M HCHOIb30BaHMS
KOMITBIOTEPHOW TEXHHKH, COBEPIICHHBIX JIMIAMH, HE
JOCTHTIIMMH Ha JIeHb COBEPUICHUS IPECTYIUICHHS
coBepieHHoaeTHs [3].

Ilo maHHBIM OPYTOro NMPaBOOXPAHUTEIBFHOIO BEIOMCTBA
(CnenctBenHoro xomutera PecnyOmuku benapycs) B
npoiwioM (2020-m) roay B benapycu 0b110 pacciieioBaHO
U HampaBlIeHO B cyaAbl 1514 yrosoBHBIX [es MO MpH3Ha-
KaM MpeCTYIUIEHUs, NpeaycMoTpeHHoro cr. 212 VK —
XHIICHHE ITyTEM HCIOJIb30BaHUSI KOMIBIOTEPHOW TEXHHKU.
KomaectBo o6BuHseMBIX — 1606. I1o cpaBHeHuto ¢ 2019
TOZIOM POCT OKazaics Oojee deMm Ha 150 mpecTyrureHui,
TOTJa CJEN0OBAaTEeNM HampaBwid B cyabl 1353 nena mo
JIaHHOM CTaThe B OTHOIICHUH 1428 0OBUHACMBIX [4].

C utons mo asryct 2020 r. 6buU10 BO30YXAEHO Ooliee
600 yromoBHBIX Aen Mo (akTaM XHIICHUHA C TOProBOI
IUTOIAAKH. MeXaHHU3M COBEpPIICHUS TaHHOTO NpecTyIie-
HUSl TaKOB: MOIICHHHUK, IPEJCTABIAACH MOKyIaTeleM,
MUIIET 3JIEKTPOHHOE MHCHMO MPOJABIly TOBapa, Ipeisa-
raeT TOMY BBECTH PEKBU3UTHI IUIS OHJIAMH-ONJIATHI Ha
nojcTaBHON crpanuue. JKepTBa, BBOIS JaHHBIE CBOEH
KapThl, octaercsi 0e3 aeHer. CleICTBEHHBIH KOMUTET OT-
MEYaET, YTO TaKHe MPECTYIUICHUS (PUKCHUPYIOT €XKEeTHEBHO.

Jlpyras 4acTo ucnonb3yeMasi IpecTyIHas cxema — 3T0
XHIIEHUE JIEHET JDKECOTpYJHUKaMH OaHKoB. [IpecTynmHuKn
3BOHST JKEPTBaM, MPEACTABIIAIOTCS PAOOTHHKAMH OaHKOB,
MOJT Pa3NUYHBIMHM TPEAJIOTAMHM BBIBEABIBAIOT JAHHBIC
0GaHKOBCKHX KapT ¥ NMAcIOPTHbIEC JaHHbIE *KepTBBL. B oHOM
W3 Cciy4aeB O6-TEeTHsS >KUTENbHUIA MUHCKA, MOJIaB-
IIMCh Ha YTOBOPHI MOIIIEHHHKA, MTOTEpsIa TAKUM 00pa3oM
6onee 10 Teicsd pyOuieli cBoux coepexeHuit [4].

B Omkaiinime ToIbl CrieaIucTaMy IIPOrHO3UPYETCS
nanbHeiree pasutue [T-oTpaciu, 6u3Heca U (PHHAHCOBO-
KpeOUTHOH cepbl, 4To OyneT cnocoOCTBOBATh COXpaHe-
HUIO TEHJICHIMHM YBEJIMYECHUS dYWCIa TPECTYIUICHHH B
cepe BBICOKMX TEXHOJIIOTHH. YUHUTHIBas IOCIEIHNE
o0mmemMHpoBBIe TeHAeHINH, B benapycu npornosupyercs
JaJTbHEHIee yBEeNWYCHNE KOJIMYECTBA XHIIEHUH ITyTeM
HCTIONB30BAaHUSI KOMITBIOTEPHOW TEXHHKH W (aKTOB
HECAHKIIMOHWPOBAHHOTO JOCTyHa K KOMITBIOTEPHOM
napopmarmu (ct. 349 YK), coBepuiaeMpIx myTeM KOMIPO-
MeTaluk JaHHBIX Jepkarefied OaHKOBCKMX IIIATEXKHBIX
KapT MOCPENICTBOM (DHIIMHTA ¢ MPUMEHEHHEM COLMAIBbHOM




WH)XEHEPHUH W B3JIOMa YUETHBIX 3aIHCel MMoJIb30BaTeel B
COIIMAIBHBIX CETSX.

[TosToMy ocoboe BHMMaHKE MPABOOXPAHUTEISIM CIe-
JyeT yIeNsATh BBISIBICHHUIO U NMPECCUCHUIO TPECTYIUICHUH
B chepe BBICOKHMX TEXHOJOTHH HA CTaJUH MPUTOTOBIICHUS
u mokymeHua. Tak, i 3amuThl HHGOpPMAIMU OT
HECAaHKLIMOHUPOBAHHOTO AOCTYyNa NMPUMEHSIOTCS OpraHu-
3allUOHHBIE MEPONPUSATHS, TEXHUYECKUE CPEACTBa, Mpo-
TpaMMHBIE CPEJICTBA.

Opeanusayuonnvle Meponpuamuys BKIIOYAIOT: IPOILY-
CKHOHM pEKHM, XpaHCHUC HOCHUTEINICH U YCTPOWCTB B celide
(MUCKeTHI, AUCKHU, CUCTEMHBIH 0JI0K, MOHUTOD, KJIaBHaTYy-
pa ¥ T.I.), OTPaHWYEHHUE JOCTYIIA JIUI] B KOMIIBIOTEPHBIC
MOMEIICHUS U T.1.

Texnuueckue cpedcmea BKIIOYAIOT Pa3IUYHbBIC arlma-
paTHBIE CIIOCOOBI 3aUTHl HH(OpMAHU: GUILTPHL, SKpa-
HBI Ha anmaparypy; K04 s OJOKHPOBKH KIIaBHATYPBI;
YCTPOHUCTBa ayTeHTH(HUKAINN — JUI YTEHHS OTIIECYATKOB
NanWUIAPHBIX Y30POB MaiblLeB, GOPMBI PYKH U T.I1.

Ilpoecpammnvle cpedcmea 3amuThl HHPOPMALUU CO3-
JIAl0TCSl B pe3yjbTaTe pa3paboTKU CIENHaIbHOTO Mpo-
rpaMMHOT0 o0ecredeHHs, KOTOpoe Obl He MO3BOJISIO IMO-
CTOPOHHEMY 4eJIOBEKY, HE 3HAaKOMOMY C 3THUM BHAOM
3aIINTHI, TOTy4aTh HHYOPMALIUIO U3 CHCTEMBI.

Bmecte ¢ TeM IOBBIIIEHHE YpPOBHS KOMIIBIOTEPHOMH
TPaMOTHOCTH HaceleHus (Hapsagy C HepedHCICHHBIMU
BBIIIE MEPaMH) TIO3BOJIMT, MOJIAracM, CHU3UTH KOJIMIECTBO
YIABIIUXCS TIOCATATENILCTB HAa MH()OPMALMOHHYIO 0e30-
MAaCHOCTH ¥ COOCTBEHHOCTh (PM3HYECKUX M IOPUANIECKUX
yun. COLMOJIOTHYECKUX HCCICNIOBAaHUNA IO H3Y4YCHHIO
YPOBHSI KOMIIBIOTEPHOH I'PaMOTHOCTH YS3BUMBIX CIIOEB
HaceleHUsd B bemapycu B mpormrenmiee JnecsTuieTHe He
MPOBOAMIOCH. JINsl pellleHns H3JI0KEHHOH MPOoOIeMBl,
rmoyiaraeM, HeoOX0UMO:

1. ITyTemM COIMOJOTHUECKHUX HUCCIIeN0BAaHUM (OMPOCOB,
MHTEPBBIOMPOBAHMS U T.I.) B pa3INYHbIX pernonax bema-
pYCH YCTaHOBUTbH pealibHbI YPOBEHb KHOEPTPaMOTHOCTH
HOXKHJIBIX JIFOJeH (JIML, TOCTHTTIMX TIEHCHOHHOTO BO3PACTa)
Y MHBIX YSA3BUMBIX CJIOEB HACEJICHUS.

2. B mkonax, WHBIX yUpeXICHUSIX 00pa3oBaHMs Opra-
HHM30BaTh TPEHUHTH POAUTENCH M 00ydJalomuUXCs Mo U3y-
YEHHUIO OCHOB KHOEprpaMOTHOCTH, 0OCYX/IeHHE Ha Kypa-
TOPCKUX U KJIACCHBIX 4acax, cobpaHusax Temsl «Kak He
CTaTh JKEPTBOU KOMIILIOTEPHOM IIPECTYIIHOCTHY.

3. Hua ymydmeHuss KHOEPTpaMOTHOCTH CIIEIYeT
BKJIIIOYUTH B 00pa3oBaTeNbHYIO NMPOrpaMMy BCEX CIIEIH-
anpHocTel BY30B M3yueHHe crienuanbHOro Kypca mno mnpo-
THBOJIEHCTBHIO TIPECTYHOCTH B C(hepe BICOKUX TEXHOJIOTHH.
W3ydeHne maHHOTO Kypca TO3BOJMT CTYAEHTaM OBIaJETh
NPAKTHIECKUMHU HAaBBIKAMH M TEOPETHIECKUMHU 3HAHUSAMH B
00J1acTH CO3IaHMS M YIPABJICHUS CHCTEMaMy MH(OpMAIH-
OHHOI1 6€30TTaCHOCTH NPEIPHUATHI U OPraHNU3aIIH.

4. Jlns ynn, AOCTHITINX IIEHCHOHHOTO BoO3pacTa W
MOXHJIBIX (B TOM YHCIIE TPECTapesblX) B PaifOHHBIX IICH-
Tpax Ha 0a3e OpPraHOB COLMAIBFHOIO OOECIeYeHHUs] CO3-
JaTh OecrulaTHBIE KypCHI IO OCBOEHHMIO KOMITBIOTEPHOM
TEXHUKHU U MIPaBUIIAM HMCIIOIB30BaHNS OAaHKOBCKHX KapT C
[EeNBI0 TPEAOTBPAIICHUS XHUIIEHHH MyTEM HCIOIh30Ba-
HUSI KOMIIBIOTEPHON TEXHUKH.
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AHAJIN3 CYBBEKTUBHOM CTOPOHBI KPAXKH
Anmunoea B.H. (FUII, Mozunes)

CyObeKTHBHAS CTOPOHA MPECTYIUICHUS — BHYTPEHHSA
XapaKTEepUCTHKA TPECTYIUICHHS, OTpasKaromasi MCUXUIe-
CKO€ OTHOIICHHE MPECTYITHUKA K COBEPLUIEHHOMY UM IIpe-
cTymieHuo. [Ipu3Hakn cyObEeKTHBHOW CTOPOHBI — BHUHA,
MOTHB, II€Ib ¥ SMOIIOHATBHOE COCTOSIHUE JINIA BO BPEMS
coBepiieHUs npectyruieHns (addekr). IlpmsHaku memsres
Ha oOs3aTenbHble (BMHA) W (aKylbTaTUBHbIE (MOTHB,
LIeJIb ¥ SMOLIMOHATIBHOE COCTOSIHHE).

CyOBeKTHBHasg CTOpPOHa KpaXH XapaKTepu3yeTcs
MPSIMBIM YMBICIIOM M KOPBICTHOW 1enbio. CoaepikaHHeM
MIPSIMOTO YMBICIIA OXBAThIBAETCS OCO3HAHHUE OOLIECTBEHHO
OIIACHOTO XapaKkTepa NMPOTUBO3AKOHHOTO, OE3BO3ME3THOTO,
TAHOTO 3aBIaJCHUS YyXKHM HMYIIECTBOM, IPEIBUACHHE
peaIbHON BO3MOKHOCTH WIIM HEU30EKHOCTH MPUIMHEHHS
B pe3yibTaTe 3TOr0 MMYIIECTBEHHOTO yiiepba coOCTBEH-
HUKY (MHOMY 3aKOHHOMY BJaJeJblly HMMYIIECTBAa) W
KeJaHue ero HactyruieHus[ 1,c.64-67].

[TockonbKy KOpBICTHAS LIENb SIBISIETCS] 00s3aTENbHBIM
CyOBEKTHBHBIM IPHU3HAKOM KPaXkH, H3bATHE UMYIIECTBA C
[ENBI0 €0 TMOCIEeNYIONEr0 YHHUTOXKEHHS He obpa3yer
xumieHus. TailHoe XHilleHHe OAHOr0 4y>KOro MMYILECTBa,
COIIPSDKEHHOE C YMBIIUICHHBIM YHHYTOXXEHHEM WM IO-
BPEXKACHUEM JIPyroro, o0pa3yeT pealbHyI COBOKYII-
HOCTB TIPECTYIUICHUH U KBANMA(UIHPYyeTcs Mo CcT.cT. 205
u 218 Yromosraoro Koxekca Pecryomuku Benapyco[4].

CyObeKToM KpaXku SIBISIETCS] (PU3HIECKOE BMEHSEMOE
mno, nocturmee 14 ner. CyObekTOM KpaXKu IMpH3HACTCS
JIMIO, KOTOPOE HE Ha/IeJIeHO HUKAaKUMH ITPAaBOMOYHSIMHU B
OTHOIIEHWN TOXUIAaeMoro mmyinectsa. OIHAKO BHHOB-
HBIN B Kpayke MOXET UMETh JJOCTYI K UMYIIECTBY B CBSI3U
C TIOPYYEHHON paboTOi JINOO BBITOJHCHUEM CITIYKEOHBIX
00s13aHHOCTEHN, MOXKET OXPaHATh €T0 M JaXKe HCIONB30BaTh
(mampuMep, BOIUTETHh TPAHCIOPTHOTO CPEJNICTBA, EPEBO-
3SIMMKA IPy3bl, HO HE HECYIIUMH 3a HUX MaTepUalbHON
OTBETCTBEHHOCTH, CTOPOXX, OXpaHHUK, paboume, N3roTaB-
JIMBAIOIINE U3 CBIPHSI TOTOBYIO MPOJIYKIHUIO U T.J.).

IMoxumenne wumymecTsa, 3a KOTOPHIM HMOMNPOCHIN
MIPUCMOTpPETh, 00pa3yeT Kpaxy, Tak Kak Takas Ipoch0a
HE 03HAauaeT Nepefadyd UMyllecTBa BO BiaaeHue. Ilomy-
YeHHE HMMYLIECTBA JUIS BBIMIOJIHEHUS Y3KOTEXHHYECKUX
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nenen (Bemiei A mpuMepKH) CIOCOOCTBYET MOCIEAYIO-
et kpake. B xagecTBe crioco6a, 00JIerdaromero J0CTymn
K IMYIIECTBY, BOP MOXKET HCIIOIb30BaTh OOMaH WM 3I10-
yrnorpebsieHne nosepueM. Hampumep, mpecTymHHMK UIs
oOJerdeHus JOCTyIa B KBapTHUPY BbIIaeT cels 3a BOIO-
MIPOBOIYMKA, a 3aTEM, YIyUYUB YHZOOHBI MOMEHT, TaifHO
OT X031MHAa MTOXUILACT LICHHbIE BEIIU.

TakuM 00pa3oM, CyOBEKTHUBHBIH KpUTEPHH OLIEHKH
croco0a XMIIEeHUsI KaK TalHOTO 3aKJII0YaeTcsi B Hamepe-
HHUH CaMOTO IPECTYIHUKA JeHCTBOBATh CKPHITHO (TalfHO),
ero yOexxaeHue ObITh He3aMEUYEHHBIM IPEBAIUPYET Hal
BCEMHU OCTaJIbHBIMU. TeM He MeHee, CyObeKTUBHAsL yOexK-
JIEHHOCTh JIMLA B TAallHOM XapakTepe CBOUX AEHCTBUUI
JIOJDKHA OCHOBBIBATHCSI HAa OMPEACICHHBIX O0BEKTUBHBIX
MIPEATIOCHIIKAX (MOTHOE OTCYTCTBHE B MECTE COBEPIICHHS
MPECTYIJICHUsI KaKUX-THOO JIMI, HAaXOXICHHE IHUNa B
COCTOSTHMM CHA, BPEMEHHasl OTIydka pabOTHHKA, B pac-
MOPSDKEHUH KOTOPOTO HAXOIUTCS UMYIIECTBO H T.1.).

CrienoBateNnbHO, P XHUIICHUH KOPBICTHAS LIeJb BCEra
CBs3aHa C MU3BATUEM UYKOT'0O UMYIIECTBA U 06pau1eH1/1eM
€ro W IOJIb3Yy OTAENbHBIX JHL. Hapsny ¢ KOpbICTHbIMH
OeisaMHu TIpyU XUIIEHUKW MOI'YT HMMCETb MECTO U JpYrue
MOTHUBBI (XYJNHUTaHCKHE, YECTOMIOOMBBIC, MECTb U T.I.).
OnHAaKO COLMATBHYIO CYIIHOCTh XWIICHHH OTPAXKAIoT,
MIPEK/IE BCET0, KOPHICTHBIE YCTPEMJICHNS] BHHOBHOTO, IMEHHO
OHH OTIPE/ICIISIOT BOJICBOM aKT M COZICP)KaHNE yMBICIA.

[pstmoii yMBICEI PH COBEPIICHUH KPaXkn 3aKIIF09ACTCs B
TOM, YTO BHHOBHBIH OCO3HAET OOMIECTBEHHYIO ONACHOCTH
CBOMX TalHBIX ACHCTBHI 10 IPOTHBOIPABHOMY M 0€3B03-
ME3IHOMY H3BATHIO U 06pameHH}o YYyXKOro mMMymieCTrBa
B CBOIO IMOJIB3Y WJIK MOJIB3Y APYIUX JIKL, NPEABUIUT BO3-
MOJKHOCTb MJI HEM30€KHOCTh HaCTYIUICHUA l'[OCJ'Ie[[CTBI/Iﬁ
B BUJ€ NPUYMHEHUS TakuM OOpa3oM IpsMOro yiepoa
COOCTBEHHUKY MO0 HWHOMY BJAJIENbIly MOXHUIIAEMOT0
MMYIIECTBA U JKEJAeT UX HACTyIUIeHus [2, c.154].

KopsIcTHas 11e71b, TO €CTh JKeNaHHe BHHOBHOTO ITOJTY-
YUTh MaTEPHAIBHYIO BBITOAY HE3aKOHHBIM ITyTEM, BHIpa-
KaeTcs B CTPEMIICHMH 00JanaTh (aKTHUECKOH BO3MOXK-
HOCTBIO HE3aKOHHO BIIAJICTh, IOJB30BATHCS W PACHOPS-
KaTbCA UY)KUM HMYIIECTBOM KaK CBOMUM COOCTBEHHBIM,
TO €CTh JINYHO NOTPEOUTH MIIM HCIIOJIB30BAThH €TO JPYTHM
croco0oM, MpojaTh, MOJAPUTH, MEPENATh WHBIM JIHIIAM
B3aﬁMLI, B Ka4yCCTBC OILIAThl A0JIra 100 OKa3aHHBIX
YCIIYT U T.1.

Takum o0pa3zom, MpeACTaBIsIeTCS IeIeco00pa3Ho
MpOBeACHUE MPOPHUIAKTHYSCKON 3alIUThl JIUYHOCTH OT
Kpax, 3amura ee uMymiectBa. OCHOBHasl Ielb TakoW
3aIUTHl — 3TO IpeBeHIus. YToOwl ee mocTiKeHne OBIIo
peasbHBIM, BaKHO, BO-TIEPBBIX, aHAIN3UPOBATH COOTBET-
CTBYIOIIME MPOOJIEMBI, B TOM YHCJIE M KACAIOIINECs KpaXK
qy)KOTO MMYIIECTBA IpaxaaH. Bo-BTopeix, HeoOxoanmo
BBISBIISITH OCOOEHHOCTH KpasK dy>KOTO MMYILIECTBA IPAXKIaH,
OOBEKTHBHO HCCIIEJOBATh TPOOIEMBI CYIIECTBYIOIINX
BEIEH W MPOIECCOB (IeTEPMHUHAIMNSA), & TaKXKe MPUUUH-
HOCTHU, OCYHICCTBJIATH Knaccncanaumo Kpaxx, THIIOJIO-
THIO BOPOB | T.1.[3, ¢.67].

AHanu3 crenuanbHON JIUTEepaTyphbl MOKa3bIBAET, YTO
Kpaka SBISIETCA CaMOM pacmpocTpaHeHHOH (opMoii
XHIIEHHUS Yy>KOr0 MMYIIECTBA, YTO CYIIECTBEHHO MOBBI-
maer ee OoOIIeCTBEHHYI0 omacHOCTh. ClenoBaTelsbHO,
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Kpaxka 9y>KOTO HUMYIIECTBAa — HE TOJILKO ocobas ¢dopma
XHIICHUS, HO 3TO elle U OCOOCHHOE IMPECTYIUICHHE, B
KOTOPOM YyKa3bIBaeTCsS Ha BeChbMa crenuduieckue cBoii-
CTBA JIMII, COBEPILAIONIUX ITH MPECTYILICHUSI.
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CTPYKTYPA U JMUHAMHUKA
CEMEMNHO-BBITOBBIX NPECTYILJIEHUMN
B PECIIYBJIUKE BEJIAPYCh

baxmau B.A. (bUIIT, I'poono)

Exeromro OBJ] ¢ukcupyioT 3HAUYNTETBHOE KOJMYE-
CTBO NPECTYIJICHUH COBEPIICHHBIX B cdepe ceMeHHO-
ObITOBBEIX oTHOIIEeHHH. 3a 10 mecsaueB 2020 roma B Pec-
ny6mke benapych coBepieno 443 npectyiuieHus B cde-
pe ceMeHHO-OBITOBBIX OTHOLICHUN B paMKaxX YTOJOBHOTO
kozxekca: cT. 139 - 10, ct. 147 — 12, ct. 166 — 2, cT. 167 — 1.
ct. 183 — 1 u npyrue, a taxke 36706 npaBoHapyIIEHHI B
ObITY B pamkax neiictBus Komekca 00 agMHHHUCTpATHB-
HBIX NIpaBOHapymeHusx [1].

B cooTBeTcTBHM C CTaTHCTHYECKUMH JaHHBIMH 3Ha-
YHUTEJIIFHO OOJIbIIEe KOJIMYECTBO NMPECTYIUICHHH B MuH-
cKoif obmactu. B dactHOCTH B MUHCKE B pamkax Yro-
noBHOTo Konekca mo cocrosiHuio Ha 1 HOs10pst 2020 rona
OBLTO coBepIIeHO 84 ceMeHO-OBITOBBIX MPECTYIUICHUH, a
B MuHckoit oomactu — 60. B pamkax npeficteust Komekca
00 aIMHHHUCTPAaTHBHBIX IPaBOHAPYIICHHSIX B MMHHCKe
6508, B obmacti — 6258 [1].

OTO TMOKAa3bIBa€T HEOOXOAMMOCTh MCIOIB30BATH YC-
JIOBHBIM KO3((GULMEHT IS pacyeToB, 4TOO OTPa3UTh pe-
anpHOE TonokeHue. TakuM o6pa3oM, ypOBEHb MpeCcTyI-
HOCTH HCYHCIISICTCS M3 KOJHMYECTBA MPECTYIUIEHHH, CO-
BEpPUICHHbIX Ha TOW WM WHOM TEPPUTOPHHU 32 OIpeie-
JICHHBI TIepro] BPEMEHH B pacyeTe Ha 33JaHHOE YHCIIO
)KuTener, Hanpumep, Ha 1 tbic., 10 Thic. i 100 ThIC.
VBenu4ueHne 3aperucTpUPOBAHHBIX CITydaeB 00yCIIOBICHO
COBEpPILIEHCTBOBAHNEM CHUCTEMBI YUe€Ta CIy4aeB HACHIMS
B ceMbe. Temnepp B CTaTHCTUKY BKJIIOUEHBI ITPaBOHAPYIIIE-
HUS, CBSI3aHHBIE C HAHECEHHEM 1000eB, (PM3NIECKUX WIIN
MICUXUYECKUX CTPaJaHWH, COBEPIICHHBIX B OTHOIICHHH
qJIeHa CEMBH, a TAaKKe MPECTYIUICHUS MPOTHB IIOJOBOH
cBOOO/TBI ¥ TIOJIOBOH HETTPHUKOCHOBEHHOCTH.

ITo ntoram 10 mecsamnes 2020 roga B OTHOIIEHUH HE-
COBEpPILIEHHOJICTHUX 3a(MKCHPOBAHO 55 TpecTyIuIeHHH B
cdepe ceMeiHO-ObITOBBIX OTHOLIEHMH. JTO 2 yOMIicTBa,




20 yrpo3 yOuiicTBOM, 15 cioydaeB NMPUYIMHEHHS JETKHX
TEJICCHBIX TIOBPEXKICHUH, a Takke 15 (akToB, CBSI3aHHBIX
C MOKYIIIEHHEM Ha MOJIOBYIO CBOOOMY H TIOJIOBYIO HETIPH-
KOCHOBEHHOCTh: M3HACHIIOBAHHUE, AEHCTBHUS CEKCYaIbHOTO
xXapakTepa, JOMOTaTeIbCTBa U IpyTux [1].

Ha teppuropun I'poxrenckoit obmactu mo uroram 2020
roJia OTMEYEHO CHIDKEHHE OOLIEro Yrciia IpecTyIIeHHH.

B PecnybOnnke Benapych exerogHo oCTaroTcs Hepac-
KPBITBIMU OKOJIO 29 % BceX KPHUMMHANBHBIX [ESHHH,
34,6% - oOmeyronaoBHex, 12,3% — yMBIIUICHHBIX
yOuHCTB ¢ MOKymeHussMH, 15,1% — yMBIIUICHHBIX TSDK-
KHUX TeJECHBIX MoBpexaeHui, 21,7% — pazbdoes, 33,1% —
rpabexeii [1].

Bceerga yacte nmpecTyIuleHUH OCTAaeTcsl JATEHTHOM IO
psany npuuauH. B chepe cemeiHo-OBITOBBIX IPECTYILUICHIH
CcaMOMl pacHpOCTpaHEHHOW SBISIOTCSA TE Clydau, Korja
JKEPTBBI MPECTYIICHUSI caMH He 00paIaroTcs 3a MOMO-
IMBI0 M CKPHIBAIOT (PAKT MPOTHBO3AKOHHOTO JICSTHUS.
PeanpHble ke UQPBI NpecTyIUIEHHH B CeMEHHO-OBITOBON
cdepe ropaszo Bblie. THICSYM JKEHIIHH HE TOJBKO TEp-
[T YHUKCHUS U NPUTECHEHHUS CBOMX IPaB CO CTOPOHBI
MYXXYHH, HO U HE MOTYT IPOTHBOCTOSATH (HH3HYECKOMY
HAacWJIMIO. DTO KacaeTcsi He TOJIbKO KOH(IIMKTa MYX-
JKCHAa, AHAJIOTHMYHA CUTyallus W C APYTMMH YI€HaMH
ceMbu. Momuath, «He BBIHOCHTB COP M3 M30BD» — OIHMH U3
NPUHIUIIOB BOCIHUTAHHSA, MEHTAJINTETa, OTHOLICHUH C
OKpYXaIOINUM MHPOM. Takoe MoJoKeHHEe CKIaabIBaJIOCh
HE OJIHO TOKOJICHUE [2, c. 246].

OueHp 4acTo XEpTBBI CEMEHHOro HACHIMS 4acTO HE
pemarTcs 0OpaTHThCA 3a MOMOIIBI0, 0OOSCh HUCIIOPTHUTH
peNyTaluio0 CEMbH WM JIUIINUTECS CPEACTB K CYIIECTBO-
BaHHIO. JKeHIuHa, KaKk IpaBmIIO, TEPIUT BCE NMPOSBICHUS
arpeccuy cO CTOPOHBI MyXa, TaK Kak B OOJIbIINHCTBE
Clly4aeB OH COJICP)KHUT CEeMbl0. BBIsBICHHE TaKUX (aKTOB
3a4acTyI0 OCJIOKHSETCA JKeJaHHWeM J>KCHIIUHBI CO37aTh
MHIMOE OJaromoirydue, He coo0maTh 00 HWMEIOIINXCs
npobyieMax He TOJBKO B MWJIMIMIO, HO M CBOUM 3HAaKO-
MBIM, POJICTBEHHHKAM W OJIM3KHM.

C npyroif CTOpOHBI, HETaTHBHOE BIMSHHE INPABOHA-
pyueHus B cepe CeMeHHO-ObITOBBIX OTHOIIEHHH 3aKITIO-
yaetcs B (H)OPMHPOBAHMM Yy NPAaBOHAPYIINTENIEH UYyBCTBA
BCEII03BOJICHHOCTH, O€3HAKa3aHHOCTH, MPEHEOPEKEHHs, KaK
K 3aKOHY, TaK ¥ OOIIETPUHSATHIM HOPMaM MOPAJIH.

Jnst  yMEHBIIIEHUS KOJIMYECTBA CEMEHHO-OBITOBBIX
MPECTYIUIEHUH, He0OOXOAUMO MOHATh OCHOBHBIE SIBICHUS
U TIPOLIECCHI, KOTOPBIE BBI3BIBAIOT Y JIMI[a HaMEpEHHE U
PELIMMOCTD COBEPIIUTE MPECTYIUIEHUE M 00YCIIaBIMBAIOT
ero cosepurenre. CoBepiieHre KOHKPETHOTO MpeCTyTlIe-
HUS 9acTO 00yCIIaBINBAETCS:

1. AHTHOOIIECTBEHHBIM CO3HAHHEM JIMYHOCTH (PKaj-
HOCTb, KAphEPHU3M, 3TOU3M).

2. KoHKpeTHOH KU3HEHHOH CUTYaITHEH.

3. YcnoBusiMH, CTIOCOOCTBYIOIIIMME COBEPILICHUIO Tpe-
CTYIUICHHS.

4. HeOmaronpusaTHBIMH yCIOBHAMH (OPMHUPOBAHUS
JMYHOCTH (JefcTBHE MCTOYHUKOB OTPHUIATETIHHOTO BO3-
JIEHCTBUS HA IMIHOCTH IIPH ee (POPMUPOBAHNH).

YenoBek — 3T0 OMOCOMATILHOE CYIIECTBO. DOPMUPO-
BaHUE JMYHOCTH HAUMHAETCA C €r0 POXKICHHS B CEMbE.

ITosTOMY OCHOBHBIM M NEPBUYHBIM HCTOYHHKOM OTpPHIIA-
TEJILHOTO BO3ACHCTBUS Ha TMIHOCTB SIBIISICTCS] CEMbSL:

— Ilpumep poaureneir (CoBepIeHHE aMOPATbHBIX
MIOCTYIKOB, IPECTYIUICHUH).

— IlposiBneHme XKECTOKOCTH B OTHOIIECHUH AeTei (3TO
BEI3BIBACT 03JI00JICHHE U IeTH YOErarT U3 I0Ma).

— IIpstHCTBO B ceMbe (Tak Kak BCE JACHBIM MPOIHMBAIOTCS,
JICTH TPUOOINAIOTCS K MBSHCTBY).

— HeraTtuBHast no3unust B BOCIIUTAaHUU JeTeil (poau-
TEMW YAOBIETBOPSIIOT M pPa3syMHble W HEpa3yMHBIE
MOTPEOHOCTH CBOMX JETeH, B pe3yibTare 4Yero JeTH
BBIpAcCTaloT AroucTamu) [3, c. 59].

BriroBoe okpykeHHe (0OIIeHHE YeloBeKa C COCEIsIMHU,
JIpY3BsIMH, B OOIIECTBEHHOM TPaHCIIOPTE W OOIIEeCTBEH-
HBIX MECTax), JHUTepaTypa, KHHO, TEJIEBHU30p, HMHTCPHET
TaKke MOTYT OKa3bIBaTh OTPHUIATEILHOE BO3ACHCTBUE Ha
(opMHpOBaHUE INYHOCTH M CTaTh HCTOYHUKOM arpeccuu
U IPUYIHHON IPECTYIUICHHUS.

CrnenyromyMy UCTOYHUKAMU HETaTHBHOTO BO3/EHCT-
BUSI HA JINYHOCTD SIBJISICTCS IIKOJIA U TPYAOBOM KOJIJICKTUB
(moorpeHre HAYATECTBOM YTOJHHYECTBA M TOIXAINMCTBA;
0o0MaH; IbSIHCTBO Ha PabOYMX MECTax; XUIEHUSI MaTepH-
QJIBHBIX ICHHOCTEH Ha padoTe U T.1.).

KonkperHast XKW3HEHHasl CHUTyalysi, Hapsay C aHTH-
OOIIECTBCHHBIM CO3HAaHHMEM, CIIOCOOCTBYET NPHHSATHIO
pemieHust CcoBepIInTh TnpecTymuieHne. OnxHako yTBep-
XKIaTh, YTO )KU3HCHHAs] CUTYyalllsl caMa 1o cebe MpHIrHA
MIPECTYIIIICHUS — 3TO HEBEPHO, TaK KaK y YEJIOBEKa BCEra
ects BbIOOp. OHAKO B psifie CilydaeB KOHKpETHAs >KU3-
HEHHAasl CUTyalHus SIBJISIETCS OOCTOSATENILCTBOM, CMSTYal0-
LIMM OTBETCTBEHHOCTb: IPEBBILICHUE MPENEIOB HE00XO-
MO 000pOHBI, yOuiicTBO B cocTossHuM addekra.

Ku3HeHHass cUTyauusi MOXXKET BO3HUKHYTh KakK B
pe3ynbpTaTe NeHCcTBUIT caMOro NpecTyNHUKa, Tak U ee
MOXET CO3JaTh U CaM IOTEpIEeBIIUil JIMOO Kakoe-T1bo
TPEThE JINIIO, & B PEAKHUX CITydastX CHIIbI IPUPOIBI.

[onpIToXXMBasT BBIICH3IOKEHHOE CIIEyeT OTMETHTB,
YTO B CTPYKTYpE IIPECTYIHOCTH B JaHHOH cepe mpeoo-
JIaZIal0T HACWIILCTBEHHBIE TpecTyIuieHnst. HacuibcTBeHHbIE
TIpECTyIUIeHUs B cdepe CeMeHHO-OBITOBBIX OTHOLIEHHH —
9TO PE3yJIbTAT Pa3pelIeHNs] HEMPaBOMEPHBIM ITyTeM KOH-
(IIMKTOB, BO3HUKIIMX MEXAY JIMIAMH, COCTOSLIMMH B
OIIpe/IeICHHBIX CEMEHHO-OBITOBBIX OTHOLICHUSIX.

CeMeitHO-OBITOBBIE MTPECTYIIICHNS UMEIOT A Xapak-
TEPHBIX ¥ OTIIMYUTEIBHBIX IPU3HAKOB:

1) KOHKpETHOE MECTO COBEPIICHHS MpPeCTyNICHUS
(xBapTHpa, 1OM, HOABE3/, JaUHBIH y4acTOK, rapax, IpH-
JIOMOBAsi TEPPUTOPUSL);

2) ocoOble B3aMMOOTHOLIEHUS! MEX/Y MPECTYyITHUKOM
U €ro >KepTBOH (CynpyXecKue, poJCTBEHHBIE, COCEJICKHE,
TIPYKECKHUE);

3) Hanmuuue KOHQIUKTa MEXAY IPECTYIHUKOM |
KEPTBOHU (ITUTENBHBINA, KPaTKOCPOYHBIH, OTHOPA30BEIi);

4) 00ycloBIEHHBI KOH(DIMKTOM HACHIHCTBEHHBIH Xa-
paxTep GOJBIIMHCTBA CEMEIHO-OBITOBBIX IPECTYIUICHNUIA;

5) coBepIlieHHE TaKUX JIESTHUN B OOJILIIMHCTBE CTy4acB B
COCTOSTHHH AJIKOTOJIEHOTO, WITH HAPKOTUIECKOTO OTIbSHEHHIS.
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HNPUMEHEHUE CNIEHUAJBHOM
KOHO®OUCKANUU ITPU OCBOBOXKJIEHUN
OT YI'OJIOBHOI OTBETCTBEHHOCTH

byanoea U.B. (BUII, Mozunes)

3a mocnemHee BpeMs YTOJIOBHBIH 3aKOH IIpeTepriel
IOCTATOYHO Cephe3HbIC HM3MEHEHHs. Tak, 3aKOHOM OT
09.01.2019 Ne 171-3 u3 YronoBHoro kKoaekca Pecry0mm-
ku bemapyce (manee — YK) ObUT HCKITIOYEH TaKOH BHI JIO-
MOJIHUTEIIFHOTO HaKa3aHUsl, Kak KOH(UCKAITHS UMYIIECCTBA,
HapsAy C YroJOBHOM OTBETCTBEHHOCTHIO, K JIMIIAM MOJKET
MPUMEHSTHCS CIICIIHATbHAST KOH(DUCKAITHS.

OmnpenesieHre CICNUAATBHON KOHGUCKAIIMK 3aKperie-
HO B cT. 461 YK — 3T0 mpuHyauTensHoe 0e3BO3ME3THOE
U3BSATHE B COOCTBCHHOCTh TOCYAapCTBa: HMYIICCTBA,
OOBITOTO TPECTYIMHBIM IyTEM WU MPHOOPETEHHOTO Ha
CpenCTBa, MOOBITHIC IPECTYITHBIM IyTeM; HO0XOMa, IOY-
YEHHOTO OT WCIIONIF30BaHMUSA ATOTO MMYIIECTBA, a TAaKKe
MPEIMETOB IMPECTYIUICHNS, €CTM OHHW HE MOJUIeKAT BO3-
BpaTy NOTEpIICBIIEMY WM HWHOMY IIMIY; OPYAHH H
CPEICTB COBEPUICHHS MPECTYIUICHUS, IpUHAICKAINX
JIMIy, COBEPUIMBIIEMY MPECTYIJICHHUE; BEIIEH, HU3BATHIX
u3 obopora.

B 4. 2 c1. 46 YK ckazaHo, 9TO MU COBEPIIICHUH TIpe-
CTYIUIEHUS! Hapsly C YTOJOBHOW OTBETCTBEHHOCTHIO, a
TaK)Ke MPU OCBOOOKICHHUH JIUIA OT YTOJOBHOW OTBETCT-
BEHHOCTH 110 OCHOBaHUAM, MIPEYCMOTPEHHBIM KOJECKCOM,
MIpUMEHSETCS CIelHaNbHas KoHpuckanus. To ecTs, cre-
nuankHas KOH(HCKanWs HEe OTHOCHTCS K BHIaM Hakasa-
HUH, — B OTVIMYHE OT KOH(HCKAIWHU, OHA IMPEICTABISCT
co0oif Mepy YTOJIOBHO-TIpaBOBOTO XapakTepa (Pemenwue
Koncrturymmmonnoro Cyma PecnyOmmku  bemapycs ot
06.06.2017 Ne P-1086/2017 «O mpaBoBOM perynupoBa-
HUY CTEIMATLHON KOH(MUCKAIIUNY ).

Tak uTo ke co0O0¥ MpencTaBiIseT CHenuaibHas KOH-
(uckaiys U KaKOBO €€ MECTO B CHCTEME HOPM MHCTHUTYTa
OCBOOOXK/ICHHS OT YTOJIOBHOI OTBETCTBEHHOCTH? Bompoc
JIOCTaTOYHO AWCKYCCHOHHBIM, KaKk M cama TpUpoja BbI-
[ICYIOMSHYTOIO MHCTUTYTa ¥ XOTS KOHCTHTYIHMOHHBIN
Cyx d9eTko Ompeieni, Kak JOJDKHAa BOCIPHHUMATHCS
crenManbHas KOH(HCKAIUs, OCTaeTcss BOIPOC, Kacaro-
IIMACS WCIPABUTEIFHOIO BO3ICHCTBHA, KOTOpPOE OHA
JIOJDKHA ~ OKa3aTh, Ja0bl MOBBICHTH 3((EKTUBHOCTH
HWHCTUTYTa OCBOOOXKICHHS OT YTOJIOBHOM OTBETCTBEHHOCTH.
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Kak ObI710 OTMEUEHO BHIIIE, CIICHAIbHAS KOH(PUCKAITHS
HE SIBJIICTCS BHIOM HAKa3aHWS, KOMM OblIa KOH(HCKAIHs
MMYIIIECTBA ¥ B PAMKaX KOHLETIINH «IIPECTYIUICHHE — HaKa-
3aHHE» TP €€ NMPUMEHEHNH BcE OBLIO MOHSTHO, COBEp-
A TIPECTYIUICHWE — MOHec HakaszaHue. Ho B pamkax
KOHIIETIIINH «IIPECTYIICHHE — OCBOOOXKAEHNE OT YTrOJIOBHON
OTBETCTBEHHOCTH» MOJKET HaOJIOaThCsl HEKUH JHCCO-
HaHC, KakuM 00pa3oM IPOUCXOIUT KOH(PUCKAIWS, ITyCTh U
Ha3BaHHasl CIELHATIbHON, KeM OHA MPUMEHSETCs, Ha OCHO-
BaHMM Kakoro akTta? KoHeuHo, IpH NpUMEHEHUH HOPM
MHCTHUTYTa OCBOOOXIEHHS OT YrOJIOBHOH OT OTBETCTBEH-
HOCTH, peyb He WJIEeT O MOJHOW Oe3HAaKa3aHHOCTH U B apceHae
JTAHHOTO MHCTHTYTa €CTh MEXAaHU3MBI, CIIOCOOCTBYIOIIHE
BOCCTaHOBHTEIEHOMY IIPAaBOCYIHIO, HAIIPUMED, YTOJIOBHO-
MpaBoOBasi KOMIIEHCAIMs, TaK OMPABJAHO JIM B HEKOTOPBIX
CITydasix IPUMEHEHHE eIl U CIIeHaTbHOM KOHpUCKaun?

Kak ormeuaer J[.B. IllabnuHckas, crnenuaibHas KOH-
¢uckanys 1onKHA OBITH 3aKpEIUICHA B YTOJIOBHOM IIpaBe
KaK CJOXHBIM 10 CBOEMY COJEp>KaHUI0 MHOTOIEIeBON
NPaBOBOW MHCTHUTYT, KOTOPBIA OYZET ONpeneNsiTh Mops-
JIOK TPUHYIUTEIBHOTO H3BSATHUA U OOpaleHus B JOXOA
rocyZapcTBa PA3IMYHBIX II0 CBOCH IIPAaBOBOW IPUPOLIE
npeaMeToB (MMyIIecTBa). B mensx coBepiieHCTBOBAHHS
MPAaBOBOTO PETyJIMPOBAHMS CIICIHAIBHON KOH(pHCKannu
Jlnana BuktopoBHa npeanaraeT BHECTH PSAJ H3MCHEHUH B
YTOJIOBHOE 3aKOHOIATeNscTBO PecmyOnmmkn bemapycs, B
YaCTHOCTH, «IIEPEMECTHTHY CIICIHANBHYI0 KOH(PHCKAIHIO
B pasgen [V YK «lIpurynutensHble Mephl 6€30MacHOCTH
W JICUYEHHs», W3JI0XKHB HAa3BaHWE NAHHOTO pasjena B
cnenyronie pepakunu: «/HbIE TPUHYIUTEIbHBIE MEPHI
YTOJIOBHO-TIPABOBOTO BO3JECHUCTBUS», U JOMOJIHUTH pa3iel
IV YK rnaBoii «CneunansHas KoHpHUCKays». B nanHoi
rjiaBe HeoOXOJIMMO JaTh OOIlee MOHATHE CIIEHHATLHON
KOH(UCKAMU KaK NPUHYAUTEIBHOW Mephl YTrOJIOBHO-
IIPaBOBOTO BO3JEHCTBUSA, 3aKpEMUTh IIEU ee NpHUMEHe-
HU. B mpemmaraemoii riaBe ciemyeT Takke yCTaHOBHTh
MOHATHE KaXJIOTO BHJA CIIEUAIBHON KOHPHUCKAINH, T10-
PSLIOK TIOJTHOTO MM YACTHYHOTO NPUHYJUTENHEHOTO U3BSITHS
YKa3aHHBIX TPEIMETOB, TIPEIyCMOTPETh IOJIO0XKEHHS,
obecrieunBaroIe HHTEPeCkl 100pOCOBECTHOTO IPHOOpe-
TaTeNns, BO3MOXKHOCTh 3aMEHBI CIEIHaIbHOW KOH(HUCKa-
LMA ONpPENEJIEHHOI0 IMpeAMETa JEHEKHOW CyMMOii,
pPEeIIUTh BOIIPOC O BO3MEIICHUH BpeIa, MPUYMHEHHOIO
MIPECTYIUIEHHEM TOTEepIeBIIEMY WM 3aKOHHOMY COOCT-
BEHHHKY MMYIIECTBA. YKa3aHHE Ha CIENHANbHYI0 KOH-
¢duckanuo mpeaMeTa MPecTyIJICHHs, MPHUHAAJIeKaIIero
OCY)X/IEHHOMY, OpYAUSl WM CpEJICTBA COBEPLICHUS
MPECTYIUICHNUS], NPUHAUIEKAIIETO OCYKIACHHOMY, CIEIyeT
3aKpeIUTh B CAHKIMSIX COOTBETCTBYIOMMX ctareil Oco-
6ennoii vactu YK [1, ¢.252-253].

Kak BHIHO M3 NPUBEACHHOTO BHIIIE HAYYHOTO aHAIN3a,
MECTO CHEUHalbHOW KOH(HCKAIMM B CHCTEME HOPM
HHCTHUTYTa OCBOOOXKIIEHHS OT YTOJIOBHOI OTBETCTBEHHO-
CTH BOOOIIIE HE OpeIesIeHO.

B omHOM M3 McciieioBaHM OTMEYEHO, YTO CHEIHAIIb-
Hast KOH(QUCKaIys, OyIydd YacTHBIM CIIydaeM HpUHYIU-
TEJIFHOTO OTYYKICHHS UMYIIECTBA B COOCTBEHHOCTH TOCY-
JIApCTBa, JOJDKHA TTOTIMHATHCS MPENHUCAHUAM 4. 5 cT. 44
Koncrurynuu Pecrryomuku benapycs. C yderom npuBeneH-
HOT0 KOHCTUTYLIMOHHOIO TOJOXKEHUSI OpraH YroOJOBHOIO




MPECIIEA0BAHMS, YIIOJTHOMOYCHHBIH Ha MPEKpaIIeHNEe yro-
JIOBHOTO JIeNia, YCTaHOBHB npeaycMoTpenHbie YK ocHoBa-
HUS KaK JUIsl OCBOOOXKICHUS JINNA OT YTOJIOBHOW OTBETCT-
BEHHOCTH, TaK M JUI1 OZHOBPEMEHHOTO IPHMEHEHUSI CIIe-
IUaTbHON KOH(HCKanuH, 00s3aH HAaNpPaBUTH YTOJIOBHOE
JIENI0 B CY[ UL PACCMOTPEHHS BOMPOCa Kak 00 0CBOOOX-
JICHUH JIMIA OT YrOJIOBHOW OTBETCTBEHHOCTH II0 OCHOBa-
HUSM, npeaycMoTpeHHbBIM YK, Tak U 0 IpUMEHEeHUH 10
9TOMY YrOJIOBHOMY Jely CHEUUaJbHOW KOH(HUCKALUH.
B uactu 2 cr. 461 YK ycraHoBieHO, 4TO pa3Mep JeHEX-
HOM CYMMBI, MOJJIeKalled B3BICKAHUIO, OIpENeNseTcs
CYZIOM Ha JIeHb BBIHECEHUs MpHUroBopa. JanHoe mpaBuiio
IPUMEHNMO TOJNBKO K CIy4dasM OCYXICHHUS JHIa 3a
coBepIiIeHHe mpecTymwieHus. B uactm 2 cT1. 461 YK
OTCYTCTBYIOT KaKHe-THOO yKa3aHHsS OTHOCHTENHHO TOTO,
KaK ONpEIENIUTh pa3Mep JEHEKHOM CyMMBI, OJIeXalei
B3BICKaHMIO, TIPH TIPUHATHHN PEIICHUS 00 0CBOOOKICHUU
OT YroJIOBHOW OTBeTCTBEHHOCTH. IIpencraBnsercsi, 4ro
npu  OCBOOOXIIEHHH OT YrOJIOBHOW OTBETCTBEHHOCTH
pa3Mep JIeHE)KHON CYMMBI, COOTBETCTBYIOIIEH CTOMMOCTH
UMYILECTBA, AOOBITOrO MPECTYHHBIM IyTeM WJIH MPHOO-
PETEHHOTO Ha CPEJICTBA, OOBIThIE MPECTYIHBIM IIyTeM, U
(mnn) pasmepy 10X07a, MOTYYEHHOTO OT HCIOIb30BaHUS
3TOTO0 MMYILECTBA, ONPEACIICTCS CyIOM Ha JICHb BBIHE-
CEHUS PEUICHUs O MPEKPAIEHUN YTOJOBHOTO Jiefa. DTOT
npoOen MpaBOBOTO PETYIMPOBAHUS, IOMYLICHHBIH IpH
npussTud 3akoHa Ne 171-3, cnenyeT ycTpaHUTh NIPU Ooue-
peanoit koppektupoBke YK [2, c. 78].

3akon Pecryommku Bemapyce ot 6 sHBaps 2021 r.
Ne 85-3 «O0 M3MeHEHNN KOJIEKCOB IO BOIIPOCAM YTOJIOBHOM
OTBETCTBEHHOCTH» BHEC OIPEICICHHbIE KOPPEKTHPOBKU
B (opMymupoBky w@.2. cT. 46, momonHuMB ee croBamu
«, TIOCTaHOBJICHHMSI, onpeeneHus». OQHAKO, PEInIo JIN
9TO BONPOC MNPUMEHCHHS CICHUAILHOW KOH(UCKAIUU
npu OCBO60)KZ[3HI/II/I Jna oT yFOHOBHOﬁ OTBCTCTBCHHO-
ctu? OTHIOOb.

Takum 00pazoM, MOXKHO PE3IOMHPOBATh, YTO BOIPOC
NPUMEHEHUS] CHEeNUalIbHOM KOH(HCKAIMH B KOHTEKCTE
0CBOOOX/ICHNS OT YTOJOBHOIM OTBETCTBEHHOCTH OCTAaeTCs
HEyperyJIMpOBaHHEIM M TpeOyeT NeTanbHON TeopeTHde-
CKOM U TPaKTHYECKON POPAOOTKH.
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IMPOBJIEMHBIE ACHEKTbBI IPUMEHEHHWS MEP
HNPECEYEHMS B YT'OJIOBHOM IMPOLECCE

Bonozo B.A. (BHII)

Mepsl mpecedeHHsT — 3TO NPHUHYIUTENBHBIE MEPHI,
MIPUMEHsIEMbIE K TI003PEBACMOMY WIJIM OOBHUHIEMOMY IIJIS
NIPEOTBPAIIEHNS] COBEPILIEHHST UMHU OOIECTBEHHO OMACHBIX
JeSTHUH, IMPEAYCMOTPEHHBIX YTOJOBHBIM 3aKOHOM, WIIU
JICUCTBUH, MPENSATCTBYIOMINX MPOHM3BOJICTBY IO YTOJIOB-
HOMY JIeNy, a TaKkKe JJIsi 0OecriedeHus MCIOIHEHHs TIpH-
roBopa (ct. 116 YIIK Pecnyonuku Benapycs) [1].

I'maBHOM 1€NIbI0 NPUMEHEHUS MEp MPUHYXKACHUS
SIBISIETCST  OOEcIedeHNe YCHENIHOTO pPAacCleNOBaHUI U
cyneOHOTro pa30mpaTeNsCTBA IO YTOIOBHOMY JAeTy. Mepbl
MIPECEUYCHUs He SIBIISTIOTCS MEPAMH YTOJIOBHOTO HAaKa3aHUS
1 JIMIICHBI JIEMEHTOB Kapbl. VX 1enp obecneunts permre-
HHE 3a]1a4 yrOJIOBHOTO TIporiecca [4, ¢. 27-28].

Jyis obecrievueHus: TaHHBIX IIeei, HeoOX0IuMo obec-
TIeYeHNE BBINIOJIHEHHS 3a]ad, NMPEJyCMOTPEHHBIX CT. 2
VIIK Pecnyomvku benapyce.

VIIK Pecny6onuku Benmapych mpeaycmarpuBaer cliie-
JYIOIUE BUJIBI MEP MPECeUeHHUSI:

— MOJMNHCKA O HEBBIE3/IC M HAIC)KAIEM IOBEIACHUN
(ct. 120 VIIK Pecny6miku benmapycs);

— mmaHOe opyuuTenbeTBO (cT. 121 VIIK Pecmybnuku
Benapycs);

— Tepegada BOCHHOCIY’KAIETO I10]] HaOIIOJCHHE KO-
MaH/I0BaHHs BoWHCKHX 4acteit (cT. 122 YIIK Pecny6nu-
xu benapycs);

— OTAa4ya HECOBEPILICHHOJETHEr0 MOA MPUCMOTp (CT.
123 VIIK Pecny6uxu benapycs);

—3ayor (cr. 124 YIIK Pecniy6nuku benapycs);

— nomanrHuii apect (cr. 125 YTIK Pecryonuku benapyce);

— 3aKirouYeHUe nox crpaxy (cr. 126-127 YIIK Pecry6-
mku benapycs) [1].

Mepsl npecedeHust TPUMEHSFOTCSI OPraHOM JIO3HAHMS,
MIPEABAPUTENHHOTO CIIEICTBUS, TIPOKYPOPOM, CYJIOM IIpH
HAJIMYHAH B YTOJIOBHOM Jeje joka3zatenscTs (cT.117 YIIK
Pecniy6mmuku Bemapycs) [1].

Taroke cormacHo ctatbe 117 YIIK Pecrryonuku Bena-
PYCbh, MEpBI IIPECEYECHHUS TIPUMEHSFOTCS TOT/a, KOT/1a co0-
paHHBIE JOKa3aTelIbCTBA IO YTOJOBHOMY Jely JaroT
OCHOBAHHS T0JIaraTh, 4TO OOBHMHSEMBI WM TOA03peBac-
MBI MOTYT: CKPBITBCS OT OPIaHOB YTOJIOBHOTO IIpeciie-
JIOBaHMSI M CyJia, COBEPLIMTH MpecTyIUIeHHe, JIMOO BOC-
MIPEISITCTBOBATh  NPEJBAPUTEIEHOMY  paccie0BaHHIO
yrojoBHoro nena. Ho ecim oTcyTcTByeT HEOOXOIMMOCTh
B NPUMEHEHNH Mep NpecedeHus, y MOA03pPEeBAeMOro MU
00BHHIEMOT0 OepEéTcs 0053aTENBCTBO SBIATHCS MO BBI30O-
BaM OpraHa, BeIyIIero yroJoBHBIH ITpoIecc.

Mepsl IpecedeHust MOTYT NPUMEHATHCS, OBITH M3Me-
HEeHbl WJIK OTMEHEHBI B 3aBHCHMOCTH OT OOCTOSITEIbCTB
YTOJIOBHOTO JIeJIa.

[Mopsiiok mpUMeHeHHs, U3MEHEHHs U OTMEHbI Mepbl
mpecedeHuss m3noxkeH B crarbe 119 VIIK PecrmyGmukn
Benapycb. OCHOBHBIMH TOJIOKEHHUSMH SIBJISFOTCSL:

— NpH NPUMEHEHWH WM W3MEHEHHH Mepbl IpeceyeHust
OpraH YroJIOBHOTO IIPECIIEAOBAHMS BBIHOCHUT IMOCTAHOB-
JIEHUE, CyJ] — ONpeJIeNICHNs, KOTOPBIE COJlepKaT yKa3aHHe
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Ha TpeCcTyIUIeHHe ¥ OOOCHOBaHWE HEOOXOIMMOCTH €€
MPUMEHEHUS.

— Ha CTaJM1 IPEIBAPUTEILHOTO PACCIECIOBAHNS MEPHI
IpecedyeHust (3aKII0UCHUE TI0]] CTPAXY, JTOMAIIHUN apecT,
3aJI0r) MOTYT TIPUMEHSTBCS MIPOKYyPOPOM, €10 3aMECTUTENEM,
OpPTaHOM JIO3HAHHS, CIEA0BATENIEM C CAHKIIMN MPOKypopa
WM €T0 3aMEeCTHUTENs, 10 ocTaHoBIeHuIo [Ipeacenarens
CrencrBenHoro komurera Pecriyonuku benapych, a Tak xe,
Ipencenarenem Komurera rocynapcTBeHHOH Oe30MacHOCTH
Pecniy6mmku benapycs, a Ha ctagun cyneOHoro pazoupa-
TENbCTBA — CYAOM.

— OTMEHa WJIM HU3MCHEHHE OpPraHOM JO3HAHUSA WIH
CJIEIOBATENIEM MEpBI NIPECCUCHNUs], TPUMEHEHHOH C CaHK-
IIMH WY 10 YKa3aHHUIO MIPOKYpopa MO0 €To 3aMEeCTHTEN,
JIOITyCKaeTCs INIIb C UX coriacus [2, ¢.40].

Ho ocHOBaHMM BCeX NpPENCTAaBICHHBIX MNOJIOXKCHUN
MOXHO CZAENATh CIEAYIONINE BBIBOJIBI:

— MEpBI MPECEUCHUsI IMECIOT CBOWCTBO NMPUHYINUTEIb-
HocTHU. VX mpUMeHeHHe CBA3aHO C YIIEMJIEHHEM MpaB U
cBOOOJ OIpEAEICHHBIX KaTEeropuil JML, BOBJICYCHHBIX B
cdepy YroJloBHO-NIpoLieCCyaIbHOU e TEIbHOCTH.

— B YIIK Pecnyonuku Benapych ycraHoBieH u€Tkuid
IepedYeHb Mep MPECEeYEeHUs] U OCHOBAHUIl I UX IpUMe-
HeHns. IX OCHOBHOMW LIeNbI0 — IPECeYeHNnE BO3MOKHBIX
MPOLIECCYaNbHBIX HAPYIIEHUH CO CTOPOHBI OOBHHSEMOTO:
€ro COKPBITHE OT OPTaHOB, BEAYIIMX YTOJIOBHOE MPOU3-
BOJICTBO; IPOJOJDKEHHE MM IPECTYIHOW NesTeNbHOCTH;
BOCIIPEISITCTBOBAHNE YCTAHOBJICHHSI 0OCTOSTEIIHCTB JENIa;
obecrieueHne UCIIOHEHNS TIPUTOBOPA.

B T0 e BpeMs IeTanbHOE H3yUeHHE Mep MpecedeHus
U OCHOBaHMs MX NPHUMEHEHHE IMO3BONAET cenaTh Ipen-
MIOJIOKEHHE, YTO PsIJ MOJOKEHUH B 3TOM CYIIECTBEHHOM
BOIIPOCE BBI3BIBACT HECOOTBETCTBUE, WM OCTAIOTCA
HEpEIIeHHBIMHU.

Tak, B ctathsix 120, 121, 122, 123 VIIK =He ykazaHo 3a
KakKne MpeCTYIUICHHUsI BO3MOXKHO TPHUMEHEHHE Mep Ipece-
YEHUs 10 BBIIIETIEPEUHCIICHHBIM CTAThsIM.

Cr. 121 VIIK Pecryonuku benapych npemycMaTpuBa-
€T Mepy NpecedeHUs JIMIYHOE NMOPYINUTEIHCTBO, COTIACHO
KOTOpOH 7151 €€ MPUMEHEHNUs] B OTHOLIEHUH OOBHHIEMOTO
HEOOXOAMMO HE MeHee JBYX IOopyduTenel, KOTOpble
MUCbMEHHO OepyT Ha celsi 00s13aTeNbCTBO 32 MOBEICHHE
o0BHHSAEMOro. B 310 e BpeMsl OHM HECyT OTBETCTBEH-
HOCTh 32 HEBBIIIOJHEHHE BO3JIOKECHHBIX Ha OOBHHAEMOTO
obsi3anHOCcTe# B Buae mirpada ot 100 mo 500 6a3oBbIX
BEJTMYHH.

[To muenuro aBropa B cr.121 VIIK crnenyer 3akpenutsb
IIPpaBO IOPYYMTENeH Ha XOJAaTaicTBO Iepes OpraHoM
BEAYIIMM YTIOJIOBHOE €70, 00 OCBOOOXKIEHWH WX OT
MIPUHSTBHIX 0043aTENCTB B Cllydae SIBHOI'O HE3aKOHOIIOC-
JYIIHOTO TIOBEAEHUsI OOBHHSAEMOTO 3a KOTOPOT'O OHH
mopy4ymiuchk. Tem Oonee, 4To B KOMMEHTapuH K cT. 121
VTIK 06 3TOM yKa3bIBaeTCsl.

[Ipeqmaraercss TakXke YCTPaHWTh TIPOTHBOpEUNS,
nMmetomuecs B crathax 119 u 124 YIIK Pecrrybnuku be-
JapycCh.

Tak B ct. 119 VIIK u3noxeHo, 9to Mepa mpecedeHus
3aJI0T IPUMEHSETCS C CAHKIIUH ITPOKypopa.

B cr. 124 VIIK 3akoHomarenb yKa3blBaeT, YTO Ha
MPeJBApUTENBLHOM CIEACTBUU CYMMY 3ajlora ONpeaesser
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OopraHa BeAyIIETr0 YTOJOBHBIM MPOLECC U MPUMEHSIOMINI
3Ty Mepy HpECEUCHUs, T.€. B COOTBETCTBHU C 3TUM TEK-
CTOM, CaHKIUS IPOKypopa He TpeOyeTcs..

Cormacao cr. 126 VYIIK Pecrmy6muku bemapycs
3aKJTIOYCHUE TO0J] CTPaKy B KAadeCTBE MEPHI NPECCUCHUS
MPUMEHSCTCS B OTHOIICHMWHU II0I03PEBAEMOT0, OOBHHsE-
MOT0 B COBEPIIEHUH IPECTYIUICHHs], 38 KOTOPOE 3aKOHOM
NpeyCMOTPEHO HaKa3aHWE B BUAE JIMIICHUS CBOOOJBI HA
CPOK CBBIIIE ABYX J€T.

B cBs13u ¢ 3TUM mojararo, 4TO YCTaHOBJIEHHBIN B CT.
126 VIIK Pecny6auku benapych nmpeaen caHKIMU B BUE
JIMIIEHUs] CBOOOABI CBBIIIE JABYX JIET SIBISETCS KpaiiHe
HHU3KHM, ITIOCKOJNBKY IIPH €Tr0 NPUMEHEHHH BO3MOYKHO
3aKJTFOUYECHUS IO/ CTPAXKy JJaske JIUI COBEPIIMBIINX OBITO-
BbIE MEHEE TSDKKHE NMPECTYIUICHUS, a TaKkKe IMPEcTyIIe-
HUSI, KOTOPBIE HE OTHOCHUTCS K KAaTETOPHU TSDKKUX HITH
0c000 TsokKuX (4. 3, cT. 12 VK).

B ycnoBusix npuMeHEHUsI MEpPBI IPECEUEHHS TOMAIIHUI
apecr (ct. 125 YIIK) BHecTH crneayromme JONOTHEHHUS:

— BBUICHATh HAJIMYHE Yy IOJ03PEBAEMOro WM OOBH-
HSEMOT0 JKWJIMIIA, KOTOPOE MIOJDKHO OBITH NPHIOIHBIM
JUIA WCIOJB30BaHUS B KaueCTBE MeECTa OTOBIBaHUS JaH-
HOI1 MEpBI [IPECEUCHUS;

— coriacue OOBHHAEMBIX COONIOAATH MPAaBUIIA TTOBE-
JICHUS], YCTAaHOBJICHHBIC JUIA HUX HA MEPHOJ JIOMAIITHETO
apecTa OpraHoM, BeIyIIHUM YTOJIOBHBII Ipolece, a B CIIy-
yae HapyIICHUS NPHHATHIX 00s3aTEILCTB — HECTH OTBET-
CTBEHHOCTH B BH/JIE JICHE)KHOT'O B3BICKAHMS T10 AHAJIOTHH C
4. 4 ct. 121 VIIK Pecny6nuku benapyce.
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OLIEHKA ITIPABOMEPHOCTH HEOBXOJUMOM
OBOPOHBI

T'anyzoea K.A. (bUII, Mozunes)

[TpuunHeHue Bpeaa B COCTOSHUHM HEOOXOIMMOIl 060-
POHBI MpPHU3HAETCSI NPABOMEPHBIM, €CJIM IpPU 3TOM HE
OBLTH TIPEBBIIICHEI €€ Tpeeibl. [[peBhIIeHreM peIeIoB
HE00X0IUMON 0OOpPOHBI MPU3HACTCS MPUIMHECHUE Bpela,
SIBHO HE COOTBETCTBYIOILEIO XapaKTepy U CTEIEHU yIpo-
JKaBIIEH OMACHOCTH M OOCTOSATENBCTBAM, IPU KOTOPBIX
OIIACHOCTh YCTPAaHsUIACh, KOTJa JIMYHOCTH, MpaBaM HaH-
HOT'O JIMLIA WM HMHBIX JIML, OXPAHSIEMbIM 3aKOHOM HHTE-
pecaM oO0IecTBa WJIM TrocynapcTBa ObII MPHYUHEH BpPEL
paBHBIA WK 00Jiee 3HAYUTENbHBIN, YeM TpeaoTBpaIiecH-
HbII. B 3TOM cily4yae MCKIIIOYaeTCs COIMaIbHO MOJE3HbIN




WIN COLMANbHO IPUEMIIEMBIH XapakTep MPUYNHEHUS
paccMaTpuBaeMoro Bpea.

IIpuunHeHre Bpeaa B COCTOSIHUH HEOOX0IMMOU 000-
POHBI HECET OOIIECTBEHHYIO IIOJIb3y M HE SIBISIETCS TIpe-
CTYIHBIM TOJBKO MPHU COOIIOAECHUN ONPEAEICHHBIX YCIIO-
BUH IPAaBOMEPHOCTH, 3aKPEIUIEHHBIX B YTOJIOBHOM
konekce PecnyOnuku Bemapych (manmee — YK). lanHbie
YCIIOBUSI IIOJIPa3/ICNSIOTCS Ha HECKOJIBKO TPYIIIL:

1. YcioBusi mpaBOMEpHOCTH, OTHOCHUMBIE K IOCSTa-
TeNbCTBY. TakMMM YCIIOBHS SIBISIFOTCSL OOIIECTBEHHAs
OIAaCHOCTh U HAJIMYHOCTh MOCATATEIIbCTRA.

2. YcnoBusi IpaBOMEPHOCTH, OTHOCUMBIE K 3alUTE OT
MOCSTaTeNbCTBA. JTO 3alIUTa HWHTEPECOB YTOJIOBHBIM
3aKOHOJATEIbCTBOM M YMBICET OOOPOHSIOIIETOCS Ha TIpe-
CEUCHHUE MOCATATEIIHCTRA.

3. YcnoBus npaBOMEPHOCTH, OTHOCHMBIE K IMPHUYM-
HEHHOMY Bpeny. Bpen momkeH ObITh NMPUYIMHEH B COOT-
BETCTBHH C XapaKTepOM M OOIIECTBEHHOH ONAacHOCTBHIO
MOCSTaTeNbCTBa, NPUYMHEHNE Bpela JIOMYCTHMO TOJIBKO
MOCSTaIOIIEMY.

CoGutozieHue BcexX NMEpeurCIeHHBIX YCIOBUH SIBISET-
¢ 00s13aTeNbHBIM JJIsL KBaJ’II/I(bI/IKaHI/II/I MPUIUHECHHOT'O
000pOHSIONIMMCS BpeJla B KauecTBe npaBoMepHoro. [1pu
UX COONIONECHNH, IPUYMHEHHBIH Bpex HE SIBIIACTCS TIpe-
CTYIHBIM, U, CJIEOBATEIFHO, HE MOXET IOBJICYb OCYXK-
JIeHHE OT JIMIIAa TOCyJapcTBa. Tak, ToCyAapCcTBO MOOYXaaeT
Tp@XAaH 3allMIaTh CBOM IIpaBa CaMOCTOSITENBHO,
HACKOJIbKO 3TO BO3MOXHO. OIHaKO, B I€HCTBUTEIHFHOCTH,
TpaXIaHE 3a4acTyl0 OINAcalOTCsl YTO-TMOO MpEANpHHU-
Marth JIJIsl CAMO3AILHTHL, B CBA3H C OOS3HBIO OCYXKICHUS 32
NpEBBILICHHE MPEeIOB HE0OX0JUMOW 00OPOHBI, TaK Kak
TpaHUIlbI, HOpOﬁ, MPCACTABIIAIOTCA NOBOJIBHO pPa3MbIThI-
MH, W TPOCTOW TpaXIaHWUH, OCOOEHHO IOPUANYECKH
HeraMOTHLIﬁ, HC BCETAa MOXKET TPE3BO OLCHUTL CTCIICHD
OMACHOCTH IOCSTaTeNbCTBA, €ro HAJIUYHOCTh, M B3Be-
IIEHHO OCYLIECTBUTH COpa3MEpHBIC NEHCTBHS IO Hpece-
YEHUIO M0CATATENHCTBA.

Heob6xoanmo oOpaTiTe BHUMaHHE HA TO, YTO OTAENb-
HBIE aBTOPBI MNpEJIaraloT OTHECTH K (haKkTopam HpaBo-
MEpHOCTH HEOOXOJUMOH OOOpOHBI TakHe OOCTOSTENHCTBA,
KakK AKCTpeMalIbHbIE YCIIOBUS, MPUPOJHBIE KaTacTpoQsl,
0cO0yI0 BHEIHIOI0 OOCTAHOBKY, TaKyl0, KaK BpPeMs CYTOK,
MECTO COBEpIICHUS HamajieHusi, PU3MOJIOrHIECKUe 0CO-
6eHHOCTH 00OpoHSsIoNerocs auna (0epeMeHHOCTh, HHBA-
JUIHOCTH, MPOOJIeMbl co 3peHuemM u T.1.) [1, c. 175].

Ceifyac BONPOCHI, CBA3aHHBIE C MHCTUTYTOM HE00XO-
JMMOW 0OOpOHBI, SIBIISIFOTCS IOBOJILHO CIIOPHBIMHU U JTUC-
KyCCHOHHBIMU. [Iprdem pedb MAeT HE TOJIBKO O 3aKOHO-
JIaTeJIbHOM DPEryJMpOBaHUM, HO U O NPAKTHKE IPHMEHe-
HUS TpaBOBBIX HOpM. Henb3s ckasate, 4TO JaHHBIN
MHCTHUTYT HE pabOTaeT B yCIOBHAX COBPEMEHHBIX pealui,
OJTHAKO, CTOUT OTMETHTb, UYTO TpeOyeTcsl YCHIICHHBIN
KOHTPOJIb 33 COOJIIOIGHHEM TIOJIOKEHHI, a TaK)Ke COBEp-
[ICHCTBOBAaHHE 3aKOHOJATENLCTBA B JaHHOH cdepe.
Hampumep, cienyer KOHTpOJIMPOBATh CyZbl HA MPEIMET
cobmoaeHusi 00s13aHHOCTH y4yeTa (DU3MUECKOH BO3MOXK-
HOCTH OOOPOHSIONIEroCsl MPOTUBOMOCTABUTH YTO-THOO
HanaarieMy ¢ NMPUMEHEHHEM PaBHO3HAYHBIX CPE/ICTB
[2, c. 1007].

B wuwactHOCTH, CymaM clieqyeT y4YuThIBaTh, 4YTO, B
OOJIBIIMHCTBE CIy4aeB, KECHIMMHA HE MOXET YTO-TH00
MIPOTHBOTIOCTABUTH PH3HIECKU 00Jiee CHITEHOMY MYKUHHE B
IUTaHe OOOPOHBI, 0e3 NMPUMEHEHHS KaKUX-IHOO0 OpyIuil.
KoneuHo, crenyeT MHINBHUAYAIBHO OICHUBATH KajKABIi
ciTydai, a Takyke BO3MOXXHOCTh H30€XKaTh HaHECEHUs Bpe-
Ja 1moberoM, OJHAKO HEMATOBAXKHLEIMH 3J1ECH  SIBIISIFOTCS
MICUXOJIOTHYCCKUH U HSMOLMOHANBHBIA (PaKTOPBL. ITO
00yCJIOBJICHO TEM, YTO IMEPESIKUBATh HAMaJCHUE, YTPO-
JKAIOIIEe KHU3HU M 3JI0POBBI0 — 3TO OOBIYHO JIOBOJBHO
CWIBHBIN CTPECC JUIS MICUXUKHU YEIOBEKA, U HE BCET/Ia BO3-
MOJKHO B TOJIHOM MEpe OIICHUThH BapUAHTHI OTBETHBIX JCH-
CTBHH, OCOOCHHO, €CITH YYUTHIBAaTh, YTO HAIAJCHUE 3a4ac-
TYIO OCYIIECTBIIICTCS HEOKHUIAHHO JJIS TOTEPIIEBIIETO.

B cBsA3M C BBIIMIEU3IIOKEHHBIM, XOTEIOCH OBI OTMeE-
THTB, YTO ITOAABJIAIONIEE OOJBIIMHCTBO OIIMOOK CIEICT-
BEHHBIX W CYNEOHBIX OPraHOB OOYCIIOBIIEHO TEM, YTO
MIPOUCXOIUT 3aHIDKEHHE IICHHOCTH OJyiara, Ha KOTOpOE
OCYIIECTBISCTCS OOIIECTBEHHO OMACHOE TOCATATENBLCTRO,
nu HpeH'I)HBHHIOTCH 3aBbIIIICHHBIC TpeGOBaHI/IH K npeﬂeﬂaM
MIPaBOMEPHOCTH OOOPOHBI OT TAKOTO IIOCATATENILCTRA.
B 1enom, Mepa 000pOHBI B CyJCOHON MPAKTHKE TOJIKYETCS
BEeChMa M BEChMa OCTOPOKHO: HEIb3s MEXaHHUYECKHU OIle-
HUBATh COPa3MEPHOCTH CPENICTB 3aIUTHI U CPEICTB Hala-
JICHUs, Hy>)KHO COINOCTABIITh CTENEHb M XapaKTep yrpo-
JKaBIIIEH OTMACHOCTH C CHJIAMH U BO3MOXKHOCTSIMH 000pO-
HABIIIETOCSA. DTO — €CTECTBCHHAS, ONPABIAHHAS TTO3UIIHSL.

B HacTosmiee BpeMsi YCIIOBHUS IMPABOMEPHOCTH H TIpe-
JIEIIOB HEOOXOAMMOM 000POHBI C YIETOM HOBOBBEICHHI B
YrOJIOBHOM 3aKOHOJAaTeNsCTBe PecnyOnuku benapych
OTPENEIISAIOTCS, MPEKIEC BCEro, MPUYMHON BO3HHUKHOBE-
HUA CO6LITI/I§I, JIMYHOCTBKO €ro I/IHI/II_II/IaTOpa, CTCIICHBIO
TSHKECTH BO3MOXKHOTO KOHEYHOTO Bpela, CIOCOO0M H
OpyJHeM HamaJCHUs, XapaKTepOM H JIOKaJTU3aIiel HaHO-
CHUMBIX HallaaaBIIIUM TCJIICCHBIX HOBpe)KILCHI/Iﬁ nu }IpyFI/IMI/I
OOBCKTHBHBIMA W CYOBEKTHBHBIMHA OOCTOSTEIECTBAMH,
KOTOpBIE BEISICHSIOTCS B X0JIe paccienoBanus. OnHako, B
3aKOHE WIIH JPYTUX OOOOMICHHUSX KH3HH HEBO3MOXKHO
MPEeyCMOTPETh Bce OCOOSHHOCTH MpoTuBOCTOsIHUA. [1o-
ATOMY B MPAKTHKE JOJDKHO OBITH MCIIOJIE30BAHO CIIEIYIO-
miee MpaBHIIO: HAO0 OPTaHU30BBIBATh TINATEIBHEIH COOp
MaKCHMaJIbHOTO YHWCJia JaHHBIX O KOHQIHUKTE (Bpems,
BOOPYKEHHOCTh CTOPOH, OOCTaHOBKA, OCBCIICHHOCTb,
(u3ryYecKre KOHAUIMKA CTOPOH M Jp.), KOTOpbIE HE MPO-
IIUCAaHbl B KAYECTBEC O6$[33TCJ'II)HI)IX HpI/I3HaKOB cocTtaBa U
KOTOPBIMH OOBIYHO MPEHEOperarT Ha CTaJWU Paccie/o-
BaHUS YTOJOBHBIX Hel. J[Js BEpHOTO M OKOHYATEIHFHOTO
PEIIeHHs O COCTOSHUM HEOOXOIMMOI 000pOHBI JTF000# 13
HUX BaXKCH, MOXKET OKa3aThCs peIIalomuM. B cBs3um ¢
9THM, MEI TI0JIaraeM, 4TO B HACTOSIIIIEE BPeMsl HEOOXOIUMO
poBeieHHue (yHIaMEHTAIFHOTO 0000meHnsT cyneOHoM
MIPAKTHUKH TI0 3TOW KAaTETOPUH JeNl H BHIPaOOTKH HEOOXO-
JUMBIX peKOMeHAauii 1y cynoB Pecriy6nuku benapych

Takum 00pa3oM, Ha OCHOBAHWU BBHINICH3IIOKEHHOTO
MOJKHO C/I€JIaTh CJICAYIOIINE BBIBOIbI:

— AJIA l'lpI/ISHaHI/IH Bpe}la, HpI/I‘H/IHeHHOFO B COCTOSAHUHN
HEOOXO0AUMOW OOOpPOHBI TPAaBOMEPHBIM, HEOOXOIUMO
coOIIO/ICHNE P YCIIOBHIA;

— MPENCTABIACTCS EIeCO00Pa3HBIM JOMOTHUTE 9. 2
cT. 34 YK crenylomuMm MOJIO)KEHUEM «HE SBISIOTCS
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MIPEBBIIICHUEM MPEAEIOB HEOOXOAMMON 00OPOHBI ACHCT-
BHS OOOPOHSIOIIETOCS JIMIA, €CIH 3TO JIUIO BCIIEICTBUE
HEOXKUJAHHOCTH TIOCATATENIbCTBA, IKCTPEMAaTbHBIX YCIIO-
BHH, MPUPOTHON KaTacTpo(bl, 0cOO0H BHemIHeW oOcTa-
HOBKa HE MOTJIO OOBEKTHBHO OIICHHUTH CTEIICHb U Xapak-
Tep OMACHOCTH HamMageHHs JHOO B CIUIy COBOKYIHOCTH
00CTOSATENECTE M (PU3HOIIOTUYECKUX OCOOCHHOCTEH He
HUMEII0 BO3MOXKHOCTH TPEAOTBPATUTH OMACHOCTH WHBIM
CIIocoO0oMY;

— cienyeT Ooiee NEeTaabHO PEriaMEHTHPOBATH IPAK-
THYECKOC TMPUMCHCHHE 3aKOHOJATENLHBIX HOPM 00
HHCTUTYTE HEOOXOAUMOW OOOPOHBI M OOCCIICUHUTH HA-
JeKAIUNA KOHTPOJb 332 COOJIOCHUEM TIOOKEHUH 3aKo0-
HOJIATETILCTBA B 3TOM cdepe.
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MEPBI 110 IPOTUBOJECTBUIO
JETAJTU3ALIUM 1OXO/10B,
JIOBBITBIX NPECTYIHBIM ITYTEM

T'ycax C.J1. (BHII)

Jleranmzanust MPECTYNHBIX JOXOJOB CIIOCOOHA CO31ATh
Cephe3HbIe OApPbEephl Pa3BUTHIO PHIHOYHBIX OTHOIICHUH B
Pecniy6nuke bemapychk, moapbeIBaeT CIIOCOOHOCTH ToOCY-
JTAPCTBEHHBIX OPraHOB KOHTPOIMPOBATh (HHHAHCOBYIO
cucTteMy crpaHbl M S(GQEKTHBHO YIpPaBIATh €10. OTO
HEeraTHBHOE SIBJICHHE HapyllaeT HOpMajbHOE (QYHKIIHO-
HUPOBaHME OCHOBHBIX 3KOHOMHYECKHX HHCTHUTYTOB
mo0oro o0mecTBa, HapyIIaeT OTHOUIEHUsI, KOTOPbIE BO3-
HHUKAalOT MEXJy TOCyIapCcTBaMH Ha MEXIYHApOIHOM
yposHe. IloaTroMy mnpobnema moncka 3QQEeKTUBHBIX Mep
MIPOTUBOAEHCTBHS JIETAIN3AIMN HE3aKOHHBIX (TIPecTyI-
HBIX) JIOXOOB ITIPEJCTABISICT COOOH BEChbMa aKTYaJIbHYIO
3a7aqy Uil CyOBEeKTOB obOecnedeHus BHYTpEHHEH U
BHEIIHEHN Oe3omacHOCTH Hamiel cTpaHbel. TouyHOH
nHpopmanuu 06 00beMe «OTMBIBAEMBIX» B MUPE CPE/ICTB
HE CYIIECTBYET, OTHAKO, 10 MHEHHIO HEKOTOPHIX AKCIEp-
TOB B JJaHHOW 00JIaCTH, €XKETOHBIN 00beM TaKUX CPEJICTB
coctaBisieT okouo 2 TpiH. pojuiapos CIIIA. Tak, sxcrepTsi,
CHeNHaTH3UPYIONIecs Ha 0e30MacHOCTH (B YacTHOCTH,
criequanuctel kamnanuu «BAE Systems»), cuuraroTt, 4o
JIETaIU3yeMbIE €XKETOJHO HE3aKOHHO IOJIyYEHHBIE Cpel-
cTBa MOIJIM ObI 00pa3oBaTh MATYIO IO BEJIMYUHE HKOHO-
MUKy B mupe [1].

Peciyoimka benapyce  sBiusercs wieHom DATO
(Financial Action Task Force on Money Laundering,
FATF), MmexxnyHapoIHOH OpraHU3aIlH, BEIpadaThIBArOIIEi
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U PacTpOCTPAHSIOMEH MEXIyHAapOAHBIE CTAHAAPTH IO
0oprOe C OTMBIBaHHEM JIeHET W (PMHAHCHPOBAHHUEM TEp-
popusma. boprba ¢ mosmydeHHeM W Jieraln3ainuel Hesa-
KOHHBIX JIOXOJ0B mMeeT ansi Pecmyomuku bemapycs
aKTyaJlbHOE 3HAYEHHE, ITOCKOJIbKY JIEralu3alis TaKhX
JIOXOZIOB ABISIETCSI BAXXHBIM 3BEHOM B IIPECTYITHBIX
L[EMO0YKaX, a TAKXKe Pa3IMYHOro pojia MPaBOHAPYIICHUSX,
MHOTHE U3 KOTOPBIX IPHU3HAHBI YrOJOBHO-HaKa3yeMbIMU
BO BCEX pa3BHUTHIX CTpaHax. B Hameil ctpane paboTsl 1o
NPOTUBOAEHCTBUIO JIETAIU3alUU  J0XOJIOB, JOOBITHIX
HE3aKOHHBIM ITyTeM, BexyTcs mocTosHHO. IIpaBooxpaHu-
TenpHBle opraHbl PecmyOnuku  Benmapych mpoBoast
pasNUYHbIE MEpPONpPUATHA ISl TIPECCUCHMS ITOIBITOK
«OTMBIBaTh» AOXO[bI, JOOBITHIC HE3AKOHHBIM ITyTEM. DTH
MEPOIIPUATHS COCTOST KaK B COBEPIICHCTBOBAHHU HOP-
MaTUBHO-TIPABOBOH 0a3bl, TaK M B PACCIICIOBAHUH KOH-
KPETHBIX TOMBITOK JIETATN3ALNH TAKIX JJOXOIO0B.

B nacrosmee Bpems B YK Pecrmy6mukm Bemapych
OTBETCTBEHHOCTh 33 «OTMBIBAaHHE» CPEICTB, IOOBITHIX
MIPECTYIHBIM IIyTeM, IIPEIyCMOTPEHA TOJBKO cTaTbeit 235
«Jleranuzanus  («OTMBIBaHHE» CPEICTB, IOJYUYEHHBIX
npectynHbeiM myTem») [2]. B HoBom KoAIl PecryGuuku
benapycs, BcrynuBmem B cuiy 01.03.2021 roga, oTBet-
CTBEHHOCTh 3a JICTAM3aLUI0 JOXOJIO0B, JOOBITHIX HE3a-
KOHHBIM IyTeM, NpeaycMaTpuBaeTcs craTbsiMu: 12.23.
«HeBbInonHeHNE MEp 1O MPEIOTBPAIICHHIO JICTATU3AINN
JIOXOJIOB, TIOJyYEHHBIX MPECTYIHBIM IyTeM, (prHAHCHPO-
BaHMS TEPPOPUCTHUUCCKON AEATEIHHOCTH M (MHAHCHUPO-
BaHWSI PaCIpPOCTPAHECHUS OPYXKHS MAacCOBOI'O HMOPaXEHHUS,
12.28. «CoBepiuenne (UHAHCOBOW ONEpally, MOBJIEK-
HIel Jieralqu3aniio JOXOZOB, MOJYYEHHBIX MPECTYNHBIM
mytem» [3].

Takum o00pa3oMm, 3aKOHOJATENbCTBO PecmyOnuku
Benapyce BocpHHHMAaeT COBpEMEHHbBIC TEHACHIUH pas-
BUTHSI IIPABOBBIX MEXaHU3MOB IPOTHUBOJEHCTBUS JIeraau-
3al[iM TPECTYNHBIX OXOMOB, O YeM HAINAJHO CBHIE-
TEJILCTBYIOT HOBEJUIBI 3aKOHOTBOPYECKOH JIESATEIbHOCTH.
CoryacHO O(UIMANEHOMY OTYETYy, NPEIOCTABICHHOMY
NPaBOOXPAaHHUTENbHBIMU opraHamn Pecnyonmkn bena-
pycs, B mepuox ¢ 2014 mo 2018 r. ObUIO BEBISBICHO 26
JIeSTHAN, KBaTUQUIMPOBaHHBIX 110 cT. 235 VK PecnyOnu-
ku bemapycs («Jleramm3amusi («OTMBIBaHHE» CPEICTB,
MOJIyYCHHBIX MPECTYHMHBIM IyTem») [4]. Bmecte ¢ Tewm,
CYMTaeM TPOBOAMMYIO DPabOTy TO BBIABJIEHHIO TaKUX
MPECTYIUIEHHIT HemocTaroyHo 3¢dexTuBHON. YUTOOHI
CYIIECTBEHHO CHHU3UTh JIETANM3ALMI0 TaKUX CPEACTB,
Mepsl o 60pbbe ¢ Hell JoKHBI 0a3UpOBATHCSI HA MUPO-
BOM OITBITE U BKIIIOUATh CJICTYIOLIHNE SJIEMEHTHI:

1. TTocTosiHHOE OTCIICKMBAHUE CHEINAIBHBIMU CITYXK-
06aMU IOSBIEHUS] HOBBIX CXEM JICTAIM3alNHU MTPECTYITHBIX
JIOXO0JI0B M 3 (PeKTUBHBIN 00MeH nHpopManreii Ha MexX-
TOCyJapCTBEHHOM ypoBHE (¢ Touku 3peHus A.M. I'pomo-
Buya u B.B. Ily3ukoBa, 00OHapyXUTh «CIea» TaKuX Jie-
HEXXHBIX CPEJICTB (ZOXOJ0B) BO3MOKHO JIMIII Ha MEPBBIX
JIBYX 3Tamnax, Korjaa (MHAHCOBBIE YUPEKACHUS TOKYMEH-
TUPYIOT IPOHUKHOBEHNE HAJTWYHBIX JICHET B (DHHAHCOBYIO
cucrtemy) [5].

2. Yetkas muddepeHuranys yrolnoBHOW U aJMUHUCTpaA-
TUBHOM OTBETCTBEHHOCTH 3a JICTAIM3ALHI0 HE3aKOHHBIX
JIOXOJIOB B 3aBUCHMOCTH OT Pa3Mepa CPeACTB, MOTyUEHHBIX




HE3aKOHHBIM ITyTEM, W pa3Mepa ymepoa, NpUIHHEHHOTO
rOCYAapCTBY.

3. TTocTosTHHOE MPOTHUBOACHCTBHE MPOLECCY MPOHUK-
HOBEHMSI NPEICTABUTENEH OPraHU30BAHHON MPECTYNHO-
CTH B c(hepy HMOJNTHKN U TOCYAAPCTBEHHBIE CTPYKTYPBHI C
HCIIONIb30BaHUEM HE3aKOHHO ITOIYIEHHBIX CPEICTB.

4. CoBepLICHCTBOBAaHUE YCTAaHOBJIEHHOI'O IOCYIapCT-
BOM IIOps/IKA OTYETHOCTH OaHKOBCKUX YUYPEKICHHH IO
KIMEHTYpE W BBEJCHUE CAHKLUH 3a ero HapylleHue, Ta-
KUX KaK aJMHHHCTPATUBHOE B3BICKAHUE, IIPUOCTAHOBIICHUE
JEHCTBUSI JIMIIEH3WH, APYrHe MOJAO0OHBIE MEpPhl OTBETCTBEH-
HOCTH.

5. Ycunenne KOHTPOIS 3a IeSTEIHHOCThIO HEOAHKOB-
CKUX (PMHAHCOBBIX OpTaHM3alWN U YIPESKACHUH, a Tarkoke
32 (YHKIHMOHMPOBAaHWEM HEKOMMEPYECKHX CTPYKTYP,
CO3JIAIOIMINX OJIarOTBOPHUTEIBHEIC U HHBIC (DOHIBI.

6. CoBepmieHCTBOBaHHE pPabOTHl TOCYIAPCTBEHHBIX
CTPYKTYp, 3aHHMMAIOLINXCS MPECEUCHHEM JIETAU3alNnN
HE3aKOHHBIX JI0XOJIOB, @ TAaKXe 3aMMCTBOBAaHHUE IEpeJO-
BOTO OMNBITa IPYI'HX TOCYIapCTB B JaHHOU chepe mes-
TCIBHOCTH.

JINTEPATYPA

1. DKcnepThl OLIEHUIIHM €KErOAHbIH 00beM OTMBIBAHUS JICHET U OIU-
Calli ero THIIMYHBIX YYaCTHUKOB [DIeKTpOoHHBI pecypce] / bankm.py —
(uHaHCOBBIN cynepMapker. — Pexxum moctyma: https://www.banki.ru/
news/lenta/?id=10024737. — lara gocrymna: 02.03.2021.

2. YrosoHsiii kogaeke Pecriyonuku benapycs ot 9 urons 1999 roga
Ne 275-3 (¢ UBMEHEHUSIMH U JTONIOJIHEHUSIMU IO COCTOSIHUIO Ha 1 MapTa
2021 ropma). [DnexkrponHsli pecypc] / HaumonanbHblid npaBoBoit MH-
TepHeT-ioptan  PecmyOnmukn  bemapycs.  —  Pexxum  nocryma:
https://pravo.by/document/?guid=3871&p0=hk9900275. — [lata mocry-
ma: 02.03.2021.

3. Kozmekc Pecny6imiku benapycs 00 aiMHHHCTpaTHBHBIX IIPaBOHaA-
pywenusx Ne 91-3 (or 6 sHBaps 2021 ropa) [DnekTpoHHBIH pecypc] /
Hauuonanbublii 1eHTp npaBoBod uH(popmauuu. — Pexum pocryna:
https://etalonline.by/document/?regnum=hk2100091. — [lata mocryma:
02.03.2021.

4. Oruer B3aumuoii ouenku PecnyOnuku benapych [DaeKTpoHHbIH
pecypc] / EBpasmiickas Tpymnma IO TPOTHBOASHCTBHIO JIETalIH3alluK
MPECTYIHBIX J0XO0B U (PMHAHCHPOBAHUIO TeppopusMa. — Pexum moc-
tyna: eurasiangroup.org/files/uploads/files/Otchet20200VO_rus — [lata
noctyna: 02.03.2021.

5. I'pomoBuy, A.M. MexaHu3MBbl Jierali3aliy MPECTYIHBIX 10XO0-
OB 1 0coOeHHOCTH uX mposiBieHns B bemapycu / A.W. I'pomouu, B.B.
ITy3ukos // Benopycckuit skoHOMIYeckuii xypHai. - 1999. - Ne 3. - C.
86-95.

O [TPABE HA OB)KAJIOBAHHUE
HOCTAHOBJIEHUA
O IPEKPAIIEHUU ITPOBEPKH
1O 3AABJEHNIO, COOBIIEHHUTIO
O NPECTYIIVIEHUA YACTHOI'O OBBUHEHMUA

Manvko H.B. (BHII)

[IpaBoBOe perynmupoBaHHWe CTaguHM BO3OYKIECHHS yTo-
JIOBHOTO JieJia B TIOCJIETHVE TOJBI TTOIBEPIIIOCH CEPHE3HBIM
n3MeHeHus M. B YrosoBHO-mpolieccyalbHOM — KOJIeKCe
Pecniyonmuku  benmapyce (manee — VYIIK) mnosBuinck
ct. 173" — 1733 VIIK, npeaycMaTpuBaroine CoOeInHEHNE
Y BBIJIEJICHNE 3asBJICHUH, COOOIIEHUH O MPECTYIICHUH U
MaTEepHaJOB MPOBEPKH 10 HHUM; MOPSIOK HANPAaBICHUS

OpTraHOM JIO3HAHWS 3asBICHUS, COOOIIEHUS O MPECTYILIe-
HUH C MaTepraliaMH MIPOBEPKH 0 HEMY B OpraH IpeiBa-
PHUTENBHOTO CIEACTBHA M BO3BpalleHWS HX OOpaTHO;
OCHOBAHHUS W TOPSIOK IMPHOCTAHOBJICHUS U BO30OHOBIIC-
HUS TIPOBEIICHUS IIPOBEPKH TI0 3asBICHUIO, COOOIIECHHIO O
MIPECTYIUICHUH | Jp.

C yd4eroM OTMEYEHHBIX NPe0oOpa3OBaHMH W CYyILECT-
BOBABIIMX paHee BO3MOXKHOCTEW cTajus BO30YXKICHHMS
YrOJOBHOTO Jiefa (paKTUYECKH MNpEeBPaTHIACh B IOJIHO-
LIEHHOE paccliefioBaHue. Buaumo, noHumas 31o, 3aKOHO-
Jatenb BrepBele ¢ MoMeHTa npunsaTua YIIK B 1999 rony
MPEANPUHSUT MONBITKY YCUIUTh MpaBa yYaCTHUKOB JaH-
HOTO 3Tana yroJOBHOTO IMPOW3BOJCTBAa. B "acTHOCTH, B
TPOLIECCYaTbHYIO0 TEPMUHOJIOTHIO BBEACHO TIOHATHE JIUIIA, B
OTHOIIICHUN KOTOPOTO MPHUHATO PEIICHHE O IpEKPaIICHHN
MIPOBEPKH IO 3asBICHUIO WM COOOIICHHIO O MPECTyIIIe-
HUH YaCTHOTO OOBMHEHHUSA. YKa3aHHBII CYOBEKT HapsIy C
3asgBHTEIIEM O TMPECTYIDICHAH NpHoOpena BO3MOXKHOCTH
MOJIyYUTh KOIHMIO UTOTOBOTO PELICHUs, MPUHATOrO Opra-
HOM YTOJIOBHOTO IIpeciieIoBaHMs, 3HAKOMHUTBECS C Mare-
puanamu mposepku (ct. 178! VIIK) u 1.1

Be3ycnoBHO, Ha3BaHHBIE MONPABKU MPU3BAHBI TIOBBICUTH
3alUIIEHHOCTh JIMYHOCTH Ha II€PBOHAYaIbHOM JTalle
YTOJIOBHOTO TIpoliecca. BmecTe ¢ TeM IpHBEACHHBIC BBIIIE
HOBEJUTBI HE CMOTJIM B TIOJIHOW Mepe CO3JaTh CTPOUHYIO
CHCTEMY TapaHTHH, 00ECTICUNBAIOMINX OJKHYIO 3AIIUTY
MIpaB ¥ 3aKOHHBIX HHTEPECOB TPAKIAH B CIydae BEIHCCCHUS
OpPTraHOM YTOJIOBHOTO TPECIICAOBAHHS ITOCTAHOBICHUS O
TIPEKPAICHAN TIPOBEPKU M PAa3hsICHCHNH 3asSBHUTEIO IpaBa
BO30YANTH B CyZe B cOOTBeTCTBUH co cT. 426 YIIK yro-
JIOBHOE JIEJI0 YaCTHOT'O OOBUHEHUS.

Tak, cormacuo 4. 3' cr. 174 VYIIK komus IaHHOTO
JIOKyMEHTa B Te4eHHe 24 4acoB HAMPABIISAETCS 3asBUTEIIO
U JUIY, B OTHOUICHHH KOTOPOTO NPHUHATO pELICHHE, C
pa3bsiCHEHHEM IpaBa M HOpsIKa 00XaJloBaHUS IOCTa-
HOBIeHH. [Ipy 3TOM crenMaIbHOTO MOpsIKa 00XKaloBa-
HUSl YKa3aHHOTO pEIICHWUs, KaK B Cllydae, HallpuMep, C
OTKa30M B BO30YXKICHHH YTOJIOBHOTO Jejla, 3aKOH He
IpeIycMaTpUBacT, IOJIAaTasCh Ha OOIIYI MPOIEIypy
MOJIa4X M PacCMOTPEHUS JKaIo0 B YTOJOBHOM IIpoIiecce,
conepkaurytocst B riae 16 VIIK. [lefictBuTensHo, 4. 2
ct. 139 VIIK ycraHaBnuBaeT, 4TO >KajioObl JIMI, YbH
MHTEPECHI 3aTPOHYTHI MPOIECCyaTbHBIMH ICHCTBUSMH U
peIIeHNsIMM OpTaHa JO3HAHUS, CIEIOBaTels, MOJAIOTCS
IPOKYPOPY, OCYIIECTBISAIOMIEMY HaI30p 3a HCIOJTHEHUEM
3aKOHOB TIPH IPOM3BOJCTBE INPEIBAPUTEILHOTO paccie-
JIOBaHUS, a JKaJlOObI HA JICWCTBUS M PEIICHHS CIICOBATEIS
MOTYT TMOJAaBaThCsS TaKXKe HAYAIBHUKY CIIEJCTBEHHOTO
monpasneneHus. B OyKBalmbHOM CMBICIE 3TO CO3MaeT
HEOIIPEICIICHHOCTh B peaTU3alliy IIpaBa Ha 00KaIOBaHHE
ITOCTAHOBJICHHS O MpPEKpaIleHHNH IPOBEPKH, €CIH OHO
BBEIHECEHO OPraHOM IO3HAaHUs, T.e. KaKk pa3 TeM CyObhek-
TOM, KOTOPBIH Halle BCEro NMPHHMUMAET IMOJ0OHOTO poaa
pemenus. [lemo B Tom, uto 4. 2 cT. 139 VIIK npemycmart-
puBaeT oOXKaloBaHWE JEHCTBUU H pEIICHWH OpraHa
JIO3HAHUS JIUIIb MIPOKYPOPY, OCYIIESCTBIIIONIEMY HaI30p
3a HMCIIOJTHEHWEM 3aKOHOB TIPH MPOM3BOJICTBE IpEABAPH-
TEJIFHOTO paccienoBanHus. B cwry m 26 cT. 6 n 4. 1
ct. 183 VIIK mpeasaputenbHOE pacciefoBaHUE — ITO
MIPOU3BOJCTBO MPEABAPUTENBHOIO CIEACTBUS, AO3HAHMUS,
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KOTOPOE€ OCYIIECTBIIETCA TOJBKO IIOCIE BO30OYXKICHUS
YTOJIOBHOTO J€Na. 3HA4YWT, B ONHCBIBAEMOM CHTyalnH
MIPEABAPUTENHHOE PACCICIOBAHUE €Ie HE HAYMHAIOCH,
CJIeZIOBAaTEeNIFHO, BOMPOC 00 aapecaTe TakKOW KaJoOBI
octaercs B YIIK OTKpPBITBIM.

VYcyryOnsieT monoXeHHe TO, KaK 3aKOHOAATENb per-
JIAMEHTHPOBAJ OOIINI CPOK 00KAJIOBAHHS MPOIECCYATBHBIX
JIEMCTBUH M PEIICHWH: B TEUCHHE JIO3HAHMS, MpeaBapH-
TEJIFHOTO CJIEACTBUS, CyaeOHOro pazbouparenbcrBa (4. 1
ct. 140 VIIK). Hu nepBoe, HU BTOpOE, HU TPETbe HE
OXBaThIBaCT MPABOOTHOLICHHH, CBS3aHHBIX C 00XKanoBa-
HHUEM PEelLIeHHs O MPEKPaIIeHUH IPOBEPKH MO 3asBICHHUIO,
COOOIIEHHIO O TIPECTYIUICHNH YaCTHOTO OOBHHEHHS, CO3-
JlaBasi TEM CaMbIM €Il OAWH NMPoOes IPaBOBOTO PETYIH-
poBaHusl. XapaKTepHO, YTO B CXOXEHM CUTyalluu C OTKa-
30M B BO30Y)XICHHHU YTOJIOBHOTO J€Jlia 3aKOHOAATENb B
9. 1 cr. 140 VIIK mpemycMaTpuBaeT B KadecTBE CpOKa
00’KaJI0OBaHMSI ITOTO PELICHUS CPOK JTABHOCTH MPHBIICUCHUS
K YTOJIOBHOM OTBETCTBEHHOCTH, a B CIydae, €ClId TaKoe
peleHne PUHSTO B CBSI3H C HCTCUCHUEM CPOKa JaBHOCTH, —
B TEYCHHE MecAlla CO [HA NPUHITHA OpPTaHOM, BeTYIIUM
YTOJIOBHBIH IPOIIECC, COOTBETCTBYIOIIETO PEIICHUSL.

T'oBopst 0 mpoOGiiemax 00KaJIOBaHUs MOCTAHOBICHHS O
MIPEKPaIIeHN! MPOBEPKH IO 3asiBJICHUIO, COOOIICHHIO O
MPECTYIJICHHH YacTHOTO OOBHMHEHHMS, HEIB3sI 000HTH
BHUMaHHEM OTCYTCTBHE BO3MOKHOCTH MOAAYH >KalOOBI
Ha JaHHOE peleHue B cy. HecMoTpst Ha To, 4TO 3TO UTOTO-
BOE TOCTAHOBJICHHE OPraHa YrOJIOBHOTO IPECIICIOBAHMS,
coJeprkaliee NPaBOBYIO KBATM(UKAIMIO OOIIECTBEHHO
OMACHOI0 JIeSTHUS U BJEKyIllee OKOHYaHHE IPOILecCyalb-
HOMW JEATEeNIbHOCTH 110 KOHKPETHOMY MaTepHaly, 3aKOHO-
JlaTeNb He MOCYHTANl HY>KHBIM MPETyCMOTPETh CYAeOHBIH
MOPSAOK IPOBEPKU 3aKOHHOCTH €ro BBIHECEHMA. Takum
o0Opa3oM, rpaxnaHe (aKTHUCCKH JHINAIOTCS NpaBa Ha
oOpamienue B cyn, npenycMotpeHHoe KoHcrurynuein
Pecniyommkn benapyce, crateeit 60 koTopoil KakmoMmy
rapaHTHPYETCsl 3alllUTa €ro MpaB M CBOOOA KOMIIETEHT-
HBIM, HE3aBUCHMBIM M OECTIPUCTPACTHBIM CYIOM.

[Mono6Hoe perynupoBaHue paccMaTPHBAEMBIX HPaBO-
OTHOIICHUH BBI3BIBACT HEIOYMEHHE B KOHTEKCTE TOTO,
410 ONM3KHE 0 CBOCH CyTH perreHus o0 oTkase B BO30Y-
XKIEHUH YTOJIOBHOTO Jefla, IPOHM3BOJCTBA IO BHOBb
OTKPBIBIIMMCS OOCTOSITENIbCTBAM, O MPEKPALICHUH Hpen-
BapUTENILHOTO PAaCCleJIOBaHUSI MOTYT OBITh 00KajIOBaHbI
B cya (4. 2 ct. 139 VIIK). Ilo Bce#l BUAMMOCTH, 37€Ch
HMMEET MECTO HeJI0CTaTouHas riryOuHa MmpopaboTKU BHO-
cumblx B YIIK usmenenuit, u, Kkak ciieZicTBUE, OTCYTCTBUE
CHCTEMHOCTH IIPY KOPPEKTUPOBKE HOPM 3aKOHa.

B nmemsx ycTpaHeHWs OTMEYEHHBIX HEIOCTATKOB,
npeacrasisiercs, 4. 2 ¢r. 139 VIIK u u. 1 cr. 140 VIIK,
IIpeAycMaTpHUBAIOIINE CIEHUATIBHBIA TOPSIIOK M CPOKH
00>KaJIOBaHUsI OTJENIBHBIX MOCTAHOBJIEHHH OpraHa yro-
JIOBHOTO TIPECIIEOBAHUS, CIEAyeT JOMOIHHUTH PeIIeHueM
0 TPEeKpalleHHH MPOBEPKH M PA3bSICHEHUH 3asBUTEIIO
mpaBa BO3OyINUTh B CyJe YTOJOBHOE [EJI0 YacTHOTO
0OBHHEHHS. DTO TIO3BOJUT UCKIIOYUTH MPABOBYIO HEOTI-
PEIeTIeHHOCTs B peaju3alii BO3MOXHOCTH TPaXKIAaH Ha
3¢ eKTHBHYIO 3aIIUTy CBOMX IPaB M 3aKOHHBIX MHTEPECOB,
HapyIIEHHbIX, 10 UX MHEHHIO, Ha CTaJUH BO30YXICHHS
YTOJIOBHOTO JIeNa.
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O HEOBXO/JMMOCTH
COBEPHIEHCTBOBAHUMSA TAKTHYECKHUX
INPUEMOB OIIO3HAHHUSA

Hepzait I'.b. (BUII)

TakTudyeckue NpuUeMbl MPEIbsIBICHUS ISl OMIO3HAHUS
SIBIISIFOTCSI TIPEIMETOM HCCIIEIOBAaHHUSI KPUMUHAIUCTOB C
cepenunbl XX Beka. [Ipy 5TOM B MHOTOYHUCIIEHHBIX HAYy4-
HBIX MyONHMKAlUAX HA TEMY TAKTUKU OMO3HAHUS W TIPO-
LECCyalIbHOM PETJIaMEeHTAllMU €€ TPOBEICHUS HEU3MEHHO
MPUCYTCTBYET DJEMEHT AUCKycCMOHHOCTU. CHOpHI B Ha-
VYHBIX KpyTaX SBIAIOTCS peakiield Ha TO, YTO B YTOJIOB-
HO-TIPOIIECCYaJlbHOM 3aKOHE HTaHHOMY CIIEICTBEHHOMY
JIEHCTBUIO, WMEoMmEeMy OOJBIIoe HOKa3aTeIbCTBCHHOE
3HA4YCHHE, YIeNsAeTCS HEONpPaBAaHHO Majl0 BHHUMAHUSL.
He 3arpoHymm mporeccyalbHy0 periiaMeHTaIlio OIlo-
3HaHUS W WM3MCHEHUS, BHECCHHBIE B HOBOW pEHAKIIHU
VIIK 06.01.2021 r. 3akonom Pecriy6nmku benapych Ne85-3.

Kak cmpaBeminBo oTrMedaercs B KpUMHUHAIMCTHYE-
CKOW JHUTepaType, Ha MPaKTHUKE CJIEeJ0BATENUd TPAKTYIOT
HEJOCTaTOYHO  ypEeryIHpOBaHHBbIE  MPOIECCyaIbHbBIE
MOJIOKEHUS TIPEAbSBICHUS [IJIsl OTO3HAHUSA TIO CBOEMY
YCMOTpPEHHIO C Y4E€TOM KOHKPETHOH curyarmu. BosHu-
KalOT TPYIHOCTH, CBS3aHHBIC C BHIOOPOM OITHMAJBHBIX
TaKTUIECKUX TMPHUEMOB C OJHOW CTOPOHHI B IEJISIX TOCTHU-
JKEHUsl 1LeJIed CIEACTBEHHOIO JAEWUCTBUS, C APYyrod —
coOmoIeHus 3aKOHHOCTH [ 1, ¢. 67].

Tak, mpH OpraHW3aldy MPOBEICHUS OIO3HAHUSI B
YCJIOBUSX, UCKITIOYAIOIINX BU3yalbHOE HAOIIOICHHE OTIO-
3HaBAEMBIM OTIO3HAIOIIEr0, BO3HUKAET BOMPOC O TOM,
MOJKHO JIH €0 TPOBOIMTH IO TOJIOCY U PEYH, MO (POHO-
rpaMMaM rojioca U peuu omno3HaBaemoro. B c1.224 VIIK
HEJIBYCMBICIICHHO TOBOPHUTCA  JIMIIb O BHU3YaJIbHOM
HAOJIIOICHUH, T.C. ITyTEM 3PHUTEIBLHOrO BocmpusTus. [Ipu
STOM OYEBHIHO, YTO NPH HEBO3MOXKHOCTH BH3YallbHOTO
HaOJIOZICHHS U3-32 OTHOCTOPOHHE TOHUPOBAHHOTO CTEKJIa B
MTOMEIICHUH UIS OMMO3HAHUS MOTYT CO3/1aBaThCS YCIOBHS
JUI BOCHPHUATHS OMO3HAIOIIUM TOJIOCA M PEYU OI03Ha-
BaeMOro. B 3akoHe Takke HE ONpeIe]eHO, TAe B XOHe
OTIO3HAHMA B YCIOBHAX HCKIIOYAIOIINX BU3yalbHOE Ha-
OnroieHre, JOMKEH HaXOJUThCS 3AIIUTHUK WIH 3aKOH-
HBI TPENCTaBUTENb OmMo3HaBaeMoro. C TOYKH 3pEHHs
KPUMUHAIUCTUYECKOW TAKTUKA B IENAX obOecredeHus
MaKCHUMaJbHOW 3aIlMThl OMO3HAIOIIETO MPEICTaBISETCS
palMoOHaNIbHBIM TP HAXOXKJIEHUHU IMOCIETHUX BMECTE C
OTIO3HAIOIINM HCIIOIB30BaTh MacKy Ha ero nuime. OqHaKko
B TaKOM CIIydac BO3ZHHKAIOT BOIPOCHI HE TOJIBKO MPaBO-
BOTO, HO M 9THYECKOTO XapaKTepa, CBSI3aHHEBIC C 3aBEJO-
MBIM HEIOBEpHEM OpraHa IpeABapUTEIBHOTO paccieno-
BaHUS [0 OTHOIICHWIO K 3alIUTHUKY WIH 3aKOHHOMY
MPEJCTaBUTEINI0, KOTOpPBIE B KadeCcTBE ITOHOMPABHBIX
YYaCTHHUKOB YTOJIOBHOTO IMpoIiecca MpeaynpexaaroTcst 00
OTBETCTBEHHOCTH 3a pas3rJjallleHHe JaHHBIX CIEJCTBUSI.
Eme 0Oosnee akTyaJlbHBIM SIBIISIETCSI COBEPIICHCTBOBAHUE
MPOIIECCYaTbHOM peryIaMeHTaIllii OTIO3HAHHS C HCIOJb-
30BaHMEM CHCTEM BUACOKOH(EPEHIICBSI3H, KOTOPOE
TpeOyeT TpUBICUCHUS JOMOJHUTENBHBIX YYaCTHUKOB,
TEXHUYECKHUX CPEJICTB, O0CCIICYCHUS BBICOKOTO YPOBHS




KadecTBa BHICOCBS3HM M CO3IaHUS ONarompHATHBIX YCIIO-
BUH I B3aNMOJICHCTBHS B IBYX yJAJICHHBIX TOYKaX.

IIpu mpoBeaeHNN OMO3HAHUS OMO3HAIOIINNA 3a4aCTYIO0
HE MOXKET KOHKPETHO IIePCUUCIUTh WHINBUAYAIbHBIC
0COOEHHOCTH, TI0 KOTOPHIM IPOMCXOINT UACHTH(PHUKALINSL
00BEKTa TI0 MBICIIEHHOMY 00pa3y. OTO3HAIOMIHA MOXET
BBICKA3bIBaTh PAa3jIMYHYI0 CTENEHb YBEPEHHOCTH B OTHO-
IICHUU caMoro (pakTa y3HaBaHUS OOBEKTOB, KOTOPHIC OH
HaOmroman B mponuioM. I[Ipu 3TOM MOMEHT y3HaBaHUS
HaXOJHUT OTPaKEHHWE B MHUMMUYECKUX PEAKIMSX, KECTax,
KOTOpPBIC 0ECCO3HATENILHO MPOSIBISIOTCS B XOJC BOCIPH-
atus. B 9TO# CBSA3M M3 TAKTHYECKUX COOOpaKCHU mpe/I-
CTaBISAETCA IIETIECOOOPasHBIM W3YYUTHh BHUACO3AIHCH
cielncTBeHHOro neiictsus. Eciu Buaeosanuck Npou3BO-
JIIach TIO 3apaHee pa3paboTaHHOMY CIICHAPHIO C OIIpe-
JIETICHUEM KITIOUEBBIX TOUCK W HAIPaBJICHUS BUICOCHEMKH C
aKIEHTOM Ha MHUMEKY JIHIA, JKECTHKYJIAIHIO OIMO3HA0-
IIETO0 B MOMEHT H3YYCHHUS MPEIbSIBISEMBIX IS OIIO3HA-
HUS OOBEKTOB, TO €€ MOXHO OyIeT HCIOJIBb30BaTh IS
JIMAarHOCTUUYECKOTO HccienoBanus. Kpumunanuctnyeckas
BUJICO3AIKCh MPUOOpETacT 0co00e 3HAYCHUE C YUETOM
pacumpeHus BO3MOXKHOCTEH LU(POBON TEXHHMKU. pedb
uaeT o0 ONMUCAaHHOM B 3apyOeHOW JTUTepaType «BUICO-
noymrpade». C ero moMomb0 BO3MOXKHO pacIio3HaBaHHE
«MHKPOAMOLIMI» Ha JHIE, KOTOPBIE MOTYT JIUTHCS Me-
Hee OHOW CEKYHIBI, a TaK)Ke OIpeelieHIe oKa3aTenei
myJbca genmoseka [2, ¢. 15; 3, ¢.94]. Ananu3 mudpoBoro
BUICOCIOJKETa IIO3BOJISICT JHATHOCTHPOBATH  JIOKHBIC
MOKA3aHUSA M CTENCHb YBEPEHHOCTH OIO3HAIOIIETO HE
TOJIBKO B XOJI€ pacCMaTPUBAEMOI0 CIEJACTBEHHOTO JeHCT-
BUS, HO TaKkKe NpPU JOMPOCE, OUYHON CTaBKe, MPOBEPKE
MOKa3aHUI Ha MECTE U Ap.

Orno3HaHNe OTHOCUTCS K HAaUOOJIee CII0KHBIM CIIE/ICT-
BCHHBIM [[eﬁCTBHSIM Kak B IUIaHE OpraHU3allUOHHBIX
MepOHpI/IHTI/Iﬁ Ha IIOATrOTOBUTCIBHOM OTaIllC, TaK H B
OTHOIICHUH BHIOOpa TAaKTHYCCKUX INPUEMOB. TakThka
OTIO3HAHHS U YTOJOBHO-TIPOIECCyalbHas PeriIaMeHTAINs
JAHHOTO CJICZICTBEHHOTO NIEHCTBUS HYXXIAIOTCS B COBEp-
IICHCTBOBAHUH C YYETOM PaCIIUPSIOUINXCS BO3MOXKHO-
cTeil mu(pOBEIX TeXHONOTHHA. [ pukcanmum xoma oro-
3HAHUS MOXET OBITh PEKOMEHIOBAHO WCIIOJIE30BAaHHE
BUJICO3AMKCH B KayeCTBE 00s3aTE€IHHOTO DJIEMEHTa, Mpe-
JIyCMaTpUBAEMOTO YTOJIOBHO-TIPOIIECCYATbHBIM 3aKOHOM.
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K BOITPOCY O POJIM ITPOKYPATYPbBI
11O OBECIIEYEHMHIO ITPABOITIOPSI IKA
B PECITYBJIMKE BEJIAPYCb

3akpesckuit JI.T. (BHII)

Oco0oe 3HaYeHHE POJM MPOKYPATyphl C Y4ETOM aKTy-
aNbHBIX BBI30BOB BpemeHH IIpesnnent Pecny6nmukn Bena-
pych Anexcarap JlykaieHko BbICKa3all IPU NPeCTaBICHUN
Annpes IlIBena B nomkHOCTH ['eHepanbHOro HpoKypopa:
«AKTHBHOCTb JIOJDKHA OBITH HalpaBJIeHa, s 9TO BCETIia Tpe-
6oBas u Oyay TpeOOBaTh, HA COXPaHEHHE CTPaHbI, HE3aBH-
cmMOCTH U ee OezomacHocT. CTpaHa MODKHA BEPHYTHCS
YK€ B 3TOM IOy K TOMY 0€30MacHOMY IEPHOAY, KOTOPBIH
OBLT COBCEM HEAaBHO M KOTOPHI XapaKTepeH IS Hallen
cTpaHbL. D10 mpocto uMHIK bemapycmy» [1]. Taxoke ['masa
rocyapcTBa aHOHCHUPOBAJI M3MEHEHUS, KacaloIIUecs II0-
BBIIICHHS CTATyca MPOKYPOpa IO BEPTHUKAIIIL

B cBere nopyuenns IIpesunenra Pecriyonuku benapych
CTa0WIM3UPOBaTh OOCTAaHOBKY B CTpaHE OpTaHbl MPOKypa-
TYpbl BO B3aUMOJEHCTBHU C IPAaBOOXPAHUTEIbHBIMH U
WHBIMH TOCYIQpPCTBEHHBIMH OpraHaMH MpU3BaHbl olec-
NI€4YMBaTh NPABOMOPSAOK 110 CICAYIOIIUM HAIIPABICHHUIM.

OOecrieueHne HEOTBPATHMOCTH  INIPEAYCMOTPEHHOMH
3aKOHOM OTBETCTBEHHOCTH AJISI OPTaHW3aTOPOB M ydacT-
HUKOB HECAHKI[MOHWPOBAHHBIX MacCCOBBIX MEPONPHATHH,
HE3aKOHHBIX (POPMHUPOBAHNUN M 0OBEANHEHUH TPaXKIaH.

[pu ycranoBneHnH (hakTOB HApPYIICHUS 3aKOHOATEIIb-
CTBa B 00JIACTH NMPOTHBOACHCTBHUS SKCTPEMU3MY B JICATENb-
HOCTH OpraHM3alluy, 3aperuCTPUPOBAHHON HA TEPPUTOPHUU
Pecniybimuku  benapych, mpencTaBUTENECTBA HHOCTPAHHOM
WM MEXTYHapOIHOM OpraHM3alliM, pacIoJOKeHHOH Ha
TEPPUTOPUH PECIYOIMKH, MHAWBUIYAJIHHOTO MPEIIPHHU-
MaTess He3aMeUTUTENBHO XOJaTalicTBOBaTh mepen I eHe-
PaIBHBIM NIPOKYPOPOM O MPHUOCTAHOBJICHUU HX JESTEIbHO-
CTH B cOOTBeTCTBHH co cT. 11 3akona Pecrrybmmku bena-
pych «O NpOTHBOJEHCTBUH SKCTPEMHUZMY».

[No kaxxmomy (hakTy yrpo3 B agpec COTpYTHHKOB ITpa-
BOOXPAHHUTENBHBIX OPraHoB, MPOKYpPOPOB, CyAeH, MHBIX
TOCYAapCTBEHHBIX CIY)KalllUX M YIEHOB MX ceMell ycTa-
HaBJIMBATh BUHOBHBIX JIMI] M JIaBaTh MX AEHCTBUSAM IIpa-
BOBYIO OLIEHKY [2, C. 6].

OmnepaTuBHOE pearupoBaHHe Ha (HakKTHl IOJICTPEKa-
TEJICTBA K NMPOBEICHUIO HE3aKOHHBIX 3a0acTOBOK, OCTa-
HOBKE NPOU3BOJCTBEHHOTO mpouecca. [IpunaTue mMep mo
BO3MEIIEHHIO yIiep6a, MPUYUHEHHOTO JEHCTBUAMU JIHIL,
MIPU3BIBAIOIINX K TAKUM HapyLICHHSIM.

Hcxonst u3 ckiagpIBaronieiicss 00CTaHOBKHM, NPOBEE-
HHE [EJIEBBIX HAJ30PHBIX M KOHTPOJIbHBIX MEPOIPUSTHH
10 COOJIIOIGHHIO TPYIOBOTO 3aKOHOAATEIbCTBA, BBISABIIE-
HHE BO3PACTAIOLIETO COMUAIBHOTO HANPSDKEHHS HA TIpe-
MIPUATHAX W TIOMBITOK BOCIIPEISTCTBOBATH HCIOJIHEHUIO
paboTHHKaMHU CBOMX TPYIOBBIX O0S3aHHOCTEH.

[IpoBeneHre B TPYHOBBIX KOJUIEKTHBAX PAa3bICHUTEIIHHOM
paboTBI 0 BOMOKHBIX HETATHBHBIX MOCIEICTBUSX YIacTHs B
HE3aKOHHBIX 320aCTOBKAaX M HECAHKIIMOHMPOBAHHBIX Me-
POTIPHATHSAX, B OPTaHU3ANUAX JKIIHITHO-KOMMYHAJIBHOTO
XO34HCTBA ¥ TOBAPHIIECTBAX COOCTBEHHUKOB XUJIbS — 00
HCKJIIOYEHUH JIOCTYIA TIOCTOPOHHMX JIMIL] Ha o0Iue OajKo-
HBI, Yep/lauHble MOMEILEHNs, HA KPBIIIN MHOTOKBAPTUPHBIX
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XKWJIBIX JOMOB B IIEJSIX HEIOITYIIEHUs MPOTHBOIPABHBIX
JIeiCTBUI.

ITpu mpown3BoACTBE MO YrOJIOBHBIM AENaM O HPECTYII-
JICHUSIX, COBEPIICHHBIX IPH IOATOTOBKE M IPOBEACHHUH
HE3aKOHHBIX MAacCOBBIX MEPOIPHSTHI, 3a0aCTOBOK, MpHU
OpraHM3aIK OECIOPSIIKOB M MPOTECTHBIX aKIIMH, PEIb-
SIBJICHUE K OOBHHSIEMBIM HCKOB O BO3MEILIEHMH yIepOa,
MPUYUHEHHOTO MIPECTYIJICHUEM.

YcTaHOBJIEHHE NMYIIIECTBEHHOTO yIiep0a, MPUYHHEHHO-
T'0 TOCYJIapCTBEHHOMY MMYILECTBY MPOTHBOIPABHBIMH JeH-
CTBUSIMH, B TOM YHUCJIE B CBSI3U C (JaKTHUECKHUM 3aTpaTamu
Ha JIEMOHTaX HECAaHKI[MOHHPOBAHHOH CUMBOJIMKH U NPHBE-
JICHHE OOBEKTOB B IIEPBOHAYAIBHOE COCTOSHHE, BKITIOYAs
3aTpaThl Ha BBIE3]] CTICHAII3UPOBAHHBIX CITyKO.

AKTHBH3aIUS PAa3bsACHUTEIFHON paboThl 00 OTBETCTBEH-
HOCTH 33 HECBOEBPEMEHHYIO OIUIATy KOMMYHAIIBHBIX YCITYT.

IMocrostHHOE TpaBOBOE MH(POPMUPOBAHHE HECOBEPIICH-
HOJIETHUX W MIX POJUTENEH, EJarornuecKiX KOJUIEKTHBOB 1
OOLIECTBEHHOCTH O HEIOIYCTUMOCTH U BO3MOXKHBIX ITOCTIE/I-
CTBHSIX YYacTUs B HECAaHKI[MOHHPOBAHHBIX MAacCOBBIX MEPO-
NPHUATHSAX C KCHOJIb30BAaHUEM pa3IMYHBIX JICHCTBEHHBIX
(hopM ¥ TIpUBIICYEHHUEM BCEX CYOBEKTOB MPOPHIAKTHKH.

OOsizaTenbHOE  y4yacTHe IPOKYPOPOB B 3acCElaHMsX
KOMHCCHII 1O JIeNlaM HECOBEPILIEHHOJIETHHUX TIPU PaccMOTpe-
HHMY MaTepUaIoB I10 (h)aKTaM yJ4acTHs JeTel B HECAHKIMOHH-
POBAHHBIX MAaCCOBBIX MEPOIIPHATHSIX M HHBIX JIECTPYKTUBHBIX
netictBusix. [IpoBeneHre WHIUBHIYAIEHOW POQUIAKTHKA C
pomMTeIsIME  (3aKOHHBIMH  TIpEZICTaBUTEIsIMH). PaccMarpu-
BaTh BONPOC O NPHBIICYCHUH K IPETYCMOTPEHHON 3aKOHOM
OTBETCTBEHHOCTH 33 BOBJICYEHHWE HECOBEPIICHHOJIETHHX
B aHTHOOILIECTBEHHOE TMOBE/CHHE MO (aKTaM UX yd4acTus B
HECaHKLMOHMPOBAHHBIX aKIUsX, a TAKKE 32 HEBBITIOJHEHUE
00513aHHOCTEH 110 BOCIIUTAHUIO JACTEH.

[puHsATHE TOMONHUTENBHBIX Mep N0 00ecTIeYeHHI0 0e30-
MIACHOCTH B YUPEXKICHUSIX 00pa30BaHUA U B X OOIIEKUTHUAX
C Y4eTOM COBPEMEHHBIX BBI30BOB, COBEpIICHCTBOBAHKE TIPa-
BUJI BHYTPEHHETO Pacriopsi/ika M MPOITYCKHOTO PEXKHUMA.

HanaxuBanue CHCTEMHONW HJIEOIOTHUECKOH pabOoTHI
C TPEeroAaBaTeNIiIMA U JIOJDKHOCTHBIMH JIMIIAMU BY30B M
CCY30B, 110 OpraHHM3aIMU J0CYTra CTYICHTOB M yYaIlIHXCHL.
B aroii pabote yupexxnaeHusM 00pa3oBaHHS BBIPAOOTATH
MOPSIZIOK B3aMMOJEIHCTBHS C IPAaBOOXPAaHHUTEIbHBIMU Opra-
Hamu u CMU.

AxTuBM3anus npoduIaKTHYECKOil paboThl C ydacT-
HUKaMU HECaHKIMOHUPOBAaHHBIX MAaCCOBBIX MEPOIpPHsI-
THIl, B TOM 4YHCJIe NPUBJICYEHHBIX K aJMHHUCTPAaTHUBHON
OTBETCTBEHHOCTH B LIENAX NPEIYNPEXKICHUS COBEPILCHHS
MMM MHBIX TPOTHBONIPABHBIX JAESTHHMH.

OoOecrieueHne KOHTPOJISL 3a COOJIOJICHHEM JIMIAMH,
HaXOJSIMMHUCS TOA NPODUIAKTHIECKUM HaOJII0ZEHUEM,
YCTAQHOBJICHHBIX OTPaHWYEHMH, BKJIIOYAs 3ampeT Ha
MIOCEIIEHNS] MU MAacCOBBIX MEpOINPHATHH, MECT Macco-
BOTO OT/IbIXa IPAXK/IaH.
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K BOITPOCY O INOHSATHUHN
«IEHUTEHIIUAPHASA ITPECTYITHOCTb»

Konuenozoea O.1I1. (EHII)

B Hay4HBIX HCCIIENOBAaHMAX B OTHOIUEHHH OIPEHCIICHUS
MOHATHSI NPECTYITHOCTH B MECTaX JIMILICHUS CBOOOIBI HE
CIOXKUJIOCH eAUHOro MHeHHs. OJHM aBTOPBI OTOXJECTB-
JISIFOT €70 C MOHSTUEM «IIEHUTEHIMapHas MPECTyITHOCTbY.
[Mocnennsist mpeacraBisier coOOH COBOKYITHOCTH YTOJIOB-
HO-TIPAaBOBBIX JI€SHUM, COBEPIIAEMBIX OCYXJIEHHBIMH BO
BpeMsi OTOBIBaHMSI MMHU HaKa3aHWs B BUJIE JIMIICHUS CBO-
60151 32 TIpezbIayIee pecTymieHue [1, c. 724-743].

Jpyrue uccnenoBaTen pacCMaTpUBAIOT NEHUTEHIIU-
apHYI0 MPECTYNHOCTh KaK CHCTEMY TNPECTYIIEHHH,
COBEPILAEMBIX OCY)KIECHHBIMH OTHOCHUTENIHO BCEX BUAOB
HakazaHwui [2, c. 90].

Eme oqHa rpymnmna y4eHbIX CBA3BIBAET MIPECTYMHOCTD B
MecTax JIMIIEHUS] cBOOOJbI C MPECTYIUICHHSIMH, COBEp-
IIAeMBIMH KaK OCY)KJICHHBIMM, TaK M COTPYIHMKAMU
HCTIPaBUTEIBbHBIX yupexaeHui [3, c¢. 101-104].

B sT0li CBA3M ciielyeT yTOYHUTh, YTO TEPMUH «IICHU-
TEHLUApHbI» (OT JIaT. poenitentiarus — MokasHUe, pac-
KasHHUE, UCIIPABJICHNE) 03HAYAET: OTHOCSIIIMNCS K MCIOJ-
HEHMIO HAaKa3aHUS U HCIPABUTENBHOMY BO3ACHCTBHIO Ha
JILI, COBEPIIUBIIUX YrOJOBHO-HAKA3yeMO€E NESTHHE. DTOT
TEPMUH NOJIyuus pacnpocTpaneHue B koHue XVIII Beka.
B aT0T mepron penuruno3Has cekta aMepUKaHCKUX KBaKe-
poB OTKpbuIa B mTare IleHCHnbBaHMA HA CPEACTBA MPHU-
X0XaH TIOPbMY, KOTOPYIO Ha3Balu — IEHUTEHIMApHi.
[To yOexxpeHWIO OCHOBaTesei, MPECTYMHUKH TOJIBKO B
YCIOBHSAX HM30JIALUHU OT BHEITHETO MHpPa, OCTaBasiCh OJUH
Ha OJIMH CO CBOEH COBECTBIO M pEIUTHEH, MoydyaT BO3-
MOJKHOCTb HCIIPABUTHCS U BEPHYTHCS B JIOHO OOXKBE.

Crnenyer mojarath, 4TO IEHUTEHIMApHAs IPECTyII-
HOCTb TO>KJECTBEHHA MPECTYNHOCTH OCYXJEHHBIX B MecC-
Tax JIMIICHHS CBOOOJBI, YTO 3TO WAEHTUYHBIC IOHSTHS,
MOCKOJIbKY, €CIIH peub UAET O TIOPBME, O KOJIOHHMH, TO
HNPUMEHSIETCS MIOHATHE «IIEHUTEHIMapHbIi». UTo ke Kaca-
€Tcsl IPECTYIHOTO MOBEACHUS OCYKACHHBIX K JPYyTUM BHU-
JlaM HaKa3aHHs, TO OHO OXBAaThIBAETCS MOHATUEM «HAKa3a-
TeJIbHas MPECTYITHOCThY (TaKk Ha3pIBaeMoe NEHAJIBHOE Mpe-
cTynHoe noefneHue). Ilpu 3ToM Haka3aTenbHasl MPECTyI-
HOCTBh MOXET OBITh BBIJIEJICHA U3 BCEH IOBTOPHOM, Tpaau-
IIMOHHO UMEHYEeMOW PeLUIUBHOM, HapsiLy ¢ (pakTHIECKUM
PEeLNANBOM H MOCTIIEHATIBHON MPECTYITHOCTHIO.

Kpome Toro, mpencraBisercs HelenecooOpa3HbIM
BKIIIOYATh B IMOHATHE MPECTYIMHOCTH B MECTax JHMIICHHUS
CBOOO/IBI CJTy4aH COBEPIICHMS NPECTYIUIEHHH OOBHHSIEMBI-
MH, B OTHOLIEHUN KOTOPBIX IPHUMEHEHA Mepa NMPECEUEHUs
B BHJIE 3aKIIIOUYEHUS O] CTPAXKy, HAXOISAIUMUCS B CIIE]-
CTBEHHBIX H30JIITOpAX, SABJIAIOIUXCS MECTOM NpPUHYIU-
TENbHOW M30JIAIMHU OT obmecTBa. Jlumenne cBOOOIBI —
9TO HaKazaHWe, Ha3HAYaeMoe IO IPUTOBOPY CyAa JIUILY,
MIPU3HAaHHOMY BUHOBHBIM B COBEPIIICHHH NPECTYIUICHNUS.

[IpecTymHOCTS B MeCTax JIHIICHHUS CBOOOIBI CIIEIyeT
paccMaTpuBaTh KaK COCTaBHYIO YacTh OOIIEr0 MaccHBa
MPECTYITHOCTH B IIEJIOM C HPHCYIIMMH €l 0COOCHHOCTSIMH,
BKJIFOYAs] KOJIMYECTBEHHBIE U KAUECTBEHHBIE XapaKTEPUCTUKH.
CoBepiiaeMble B HCHPAaBUTENBHBIX  YUPEKACHUSIX




NPECTYIUICHHsT MMEIOT HNOBBILICHHYIO CTEHNEeHb oOIecT-
BEHHOI OMACHOCTH, TaK KaK HAaHOCST BPEX BCEMY KOMIUICK-
Cy Mep IO HCHPABICHUIO OCYXICHHBIX, CTaBAT IO YTPO3y
KU3Hb W 3I0pOoBbEe TIpakaaH. Kpome Toro, HapyuieHus
peKUMa OTOBIBAHMS HAKA3aHUS B YCIOBHUAX H3OJLILUH OT
00IIecTBa CO3AI0T P MPOOJIEM B AESTEINFHOCTH YIpeKIe-
HHMH YTOJIOBHO-MCIIOJIHUTENILHON CHCTEMBI B 4acTH d¢dex-
THBHOTO IPOIIecca UCIPABIICHUS OCYKICHHBIX.

[IpectynHocTh B MecTax JIMIIEHHS CBOOOJIBI CIEIyeT
paccMaTtpuBaTh Kak CIIOXHOE, HETaTHMBHOE COLMAIBHO-
MPABOBOC SIBJICHHE, MPEICTaBIIONee coOOM crenuduye-
CKYIO Pa3HOBHIHOCTh PELIM/INBA U BHIPKAIOIIYIOCS B COBO-
KYIHOCTH 3alpelICHHBIX YTrOJOBHBIM 3aKOHOM JCsHHIA,
COBCPIICHHBIX OCY)KICHHBIMH, OTOBIBAIOIIMMH HaKa3aHHE
3a MpezplayIee NPecTyIUIeHHe B HCIIPABHTENIBHBIX yYIPEeK-
neHusix. CoBepIIeHHE MY NPECTYILICHNH HIMEHHO BO BpEMsI
OTOBIBaHMS JIMIIEHHS CBOOOIBI, B YCIOBHSAX YCHJICHHOIO
Ha/[30pa 32 HUMH OKa3bIBAaeT YIIOPHOE HEXeJaHWe STHMH
JIMI[aMH COOJTIOATH MpaBuiia IIPaB OMEPHOT'O TTIOBE/ICHHSI.

HpeCTyHHOCTI) B MECTax JIMIICHHUA CBO6OZ[I)I BBIJACTIACTCA
U3 OOLIeH MPECTYIMHOCTH MO COBOKYITHOCTH ABYX CYIIIECT-
BEHHBIX ITIPU3HAKOB: BO-TIEPBBIX, MPECTYIUICHHs] COBEpIIA-
I0TCS JINLIAMU, PaHee OCYXKICHHBIMH K JIMIIEHHIO CBOOOBL;
BO-BTOPBIX, MPECTYIUICHUSI COBEPIIAIOTCS MMH B MeCTax
JIMIIEHUS CBOOOIBI BO BpeMs OTOBIBAHUS HaKa3aHUSL.

Takum 00pa3oMm, NMEHUTCHLIWApHAs MPECTYIMHOCTh —
9TO CHCTEMa YTOJOBHO-HAKa3yeMBIX JCSHHI, COBEPIIACMBIX
B YCJIOBHSIX NPUHYIUTEIBHON M30JALMU OT OOLIECTB, T.C.
9TO TPECTYIUICHHS, COBEPILCHHBIC B ICHUTCHIMAPHBIX
YUPESKICHHUSX, MECTaxX JHIIEeHHs1 cB0OOABL. Cro/1a OTHOCHT-
Cs MPECTYNHOCTDb B UCIIPABUTCIIbHBIX KOJIOHUAX, J'Ielle6HI)IX
HUCTIPABUTCIIBHBIX YUPCIKIACHUAX, KOJOHHUAX-TIOCCIICHUAX,
BOCIIUTATCJIbHBIX KOJIOHUAX, TIOpbMaX, CJICACTBECHHbBIX
H30JITOpax (B YacTH, Kacaromeics ocykaeHHbIx). Ee oco-
OEHHOCTH ONPENENSIIOTCS CIelM(PHUKON yCIOBUIT B yUpek-
JEHMAX NEHUTCHIUAPHOH CUCTEMBI U 0CO00M COLMANBHON
cpenoil ocyxaeHHbIx. OTciona M crienuduka neTepMuHa-
MM TIPECTYIHOTO HIOBE/ICHUS, U €r0 XapaKTEePHCTHKA.
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YT'OJIOBHOE JIEJIO B 3JIEKTPOHHOI ®OPME:
MNPEAITIOCBIJIKHA U ITEPCIIEKTUBBI
BHEJAPEHMNS B PECITYBJIMKE BEJIAPYCb

Konwvinosa O.B. (FUII, I'poono)

AHanu3 CyIIECTBYIOIIMX MHEHUH YYEHBIX M IPaKTH-
KOB B 00JAacTH BHEAPEHUS B YroJOBHOE €0 HOBBIX
COBPEMEHHBIX TEXHOJIOTUI IOKa3bIBAET, YTO 3JIEKTPOH-
HOE€ YrOJOBHOE JENO — 3TO AJIEKTPOHHBIM HOCHUTEINb, Ha
KOTOPOM MOJKHO XpaHUTh IM(PPOBYIO HHPOPMAIHIO-
YTOJIOBHBIE J€Ja, MOJHOCTHIO 3aMEHSIONINE OyMa)kKHYIO

BEPCHIO YTOJOBHOTO J€ida M HWCHOJb3yeMBIe BMECTE C
MMOPTATUBHBIM KOMITBIOTEPOM JJIsi COOMpaHUs [oKa3a-
TEJNBCTB B XOZE PAaCCICIOBAHUS U PACCMOTPEHHUS YTOJIOB-
HOTO JIeTia.

Orot mdpoBoit Hocurenb, o0 MHEeHUIO A.D. AbmyI-
BaJIMeBa, NTOJDKEH COJIEPKaTh MPOrpaMMy (OPMHUPOBAHUS
YTOJNIOBHBIX [€JI, TO €CTh AJITOPUTM IIOCIIEI0BATEIBHBIX
JIACTBUH (JIBMXKEHHS YTOJIOBHBIX JIEN) C MOMEHTA €ro BO3-
Oy>K/IeHHsI 10 MOMEHTa HCIIOJIHEHHUs] pUrosopa. B wact-
HOCTH, JIOJDKHBI OBITh TPETyCMOTPEHBI OJIAHKH U MA0I0HBI
JUISL OTJENBHBIX TIPOIECCYaIbHBIX TOKYMEHTOB (Halpumep,
MIPOTOKOJ OCMOTpPa MECTa IPOMCIISCTBHS WM IIPOTOKOII
TIPEABSBICHUS ISl OMO3HAHWA, Tpadbl KOTOPBIX OYIyT
3aIOJHATHCA HEOOXOIMMOM MH(OpPMAIINEii), 9TO ITO3BOIHAT
MPUKPEIUATh K JAHHBIM JIOKYMEHTaM B JIIEKTPOHHOI
(dopmMe Bce cBeACHHUS O TONYYCHHBIX JOKA3aTeIbCTBAX,
BKITFOUas POTO, KMHO-HM BUACOM300PAKCHNUS, & TAKIKE WHBIE
(haifpl ¥ IporpaMMHBIE TPOAYKTHI [1, ¢. 59].

AHaJOTN4HBIC MBICIIH BBICKA3bIBAIOT M JIPyTUeE UCCIIe-
noBarenu, takue kak 0. H. CokomoB. OHM OTMEUaroT,
YTO 3JIEKTPOHHOE YIOJIOBHOE NEJ0 JOJIKHO OBITh 3JIEK-
TPOHHBIM YCTPOWCTBOM CO CJIOXKHOW BHYTpeHHeH aitno-
BOM CTPYKTYpOH, aAanTUPOBAHHBIM K JIEUCTBYIOIIUM HH-
(OpMaIIMOHHEIM CHCTEMaM M COIEPIKAIIUM MEePCOHATb-
HBIC TaHHBIC YYACTHUKOB YTOJIOBHOTO JeJla M OCHAIICH-
HBIM CIICIIHAIFHBIM MIPOTpaMMHO-aIMapaTHRIM obecnede-
HHEM, KOTOpOE TOJDKHO OBITh CepTH(HUIIPOBAHO B COOT-
BETCTBHHU C YCTAHOBJIICHHOH 3aKOHOM Mporeaypoir. Kpome
toro, FO. H. Coko10B 0TMEYaET, YTO yKa3aHHOE HJIEKTPOH-
HOE YCTPOMCTBO JIOJDKHO 00JIaaTh OMpEACICHHOMN Creiu-
¢uKoii M oTBeyaTh BCeM TpPEOOBAHUSAM OTHOCHMOCTH,
JIOITyCTHMOCTH, JIOCTOBEPHOCTH, @ B COBOKYITHOCTU U JJOC-
TaTOYHOCTHU, MPEABABIAECMbBIM YIOJOBHO-IIPOLECCYAJIbHBIM
3aKOHOM K MCTOYHHMKAM COJepiKalleiics B HEM YTOJIOBHO-
npoleccyanbHON HH(pOpMaIMK, O3BOJISATh MCCIEI0BATh U
OLICHWBATh NTAaHHYI0 HH(POPMAIMIO B CyneOHOM pa3bupa-
TenbCTBE [2, ¢ 29].

B psme rocyaapcTB mpocMaTpUBAIOTCS CBOU OCOOCH-
HOCTH HCITONTF30BAHUS AIIEKTPOHHBIX (DOPM B YTOJIOBHOM
mpoIiecce, a TakKe HAKOIUIEH HEMaJIbIi OIBIT ee TpuMe-
HEHHS B cdepe YroJOBHOIO CYIOMpPOU3BOICTBA (HANpPH-
mep, B Kanane, BemuxoOputanmm, ['epmanuu, CIIA,
Kurae, Kasaxctane u ap.). [lomaraem, uyto u3yueHue 3a-
pyOexHOro omnpITa B JaHHOW cdepe MO3BONMT HATIISIHO
MPpOACMOHCTPUPOBATL €€ TMOTCHIIUAI MPU MPOU3BOJACTBE
0 YTOJIOBHBIM JIeJIaM.

O4eBUITHO, YTO JUIS YCTEIIHOW pean3aiy 3IeKTPOH-
HOW (POpMBI YTOJOBHOTO [efla B CYIEOHO-CIICICTBEHHOM
JEATEIIFHOCTH, HEOOXOAMMO BBECTH Ha BCEX JTalax yro-
JIOBHOTO TIpOIIecca YIpaBIeHUE IEKTPOHHBIM JOKYMEHTO-
obopoTom. st 3TOrO moTpedyercs AeTalmbHas periaMeH-
Talysl BCEX TPOIECCyalbHBIX (CIEICTBEHHBIX) ACHCTBUI
(3asBIEHME O TPECTYIUIEHHH, MPOU3BOJICTBO CIIEICTBEH-
HBIX JIeHCTBWIA, TMpPOBEJCHUE CYAeOHOTO 3aceqaHws,
COCTaBJICHHE MPUTOBOPA) C MOMOIIBIO 3JIEKTPOHHBIX TEX-
HUYECKUX CPCIACTB. OTMGTI/IM, YTO HM3TOTOBJICHHUC MPOIEC-
CyaJIbHBIX NOKYMEHTOB C ITOMOLIBIO KOMHB}OTepHOﬁ TEX-
HUKHN YCIICHIHO NMPHUMEHACTCA B CHCHCTBCHHOﬁ JCATCIIBHO-
cTu 0e3 cnenuaibHbIX nporpamm. CduTaeM, 4To BHEpe-
HHE I10 YTrOJOBHOMY JIeJIy 3JIEKTPOHHON (OpMBI TpedyeT
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pemIeHNs psiAa BOIIPOCOB 3aKOHOATEIFHOTO U MpaKTHYe-
CKOTO XapakTepa.

HeobxomuMo OyaeT Takke aKTHBHO HCIOJIb30BaTh
PeXUM YIOANeHHOTO [OCTYIa YYaCTHHKOB YTOJOBHBIX
nen. B HacTosmiee Bpemsl AEUCTBYIOIUN YTOJIOBHO-
mporieccyaibHbIN Koneke Pecybmiku bemapycs (namee —
VIIK Pecnybnuku benapych) mpeaycMaTpuBaeT HCHONb-
30BaHUE TEXHOJIOTUH BUACOKOH(EPEHIICBS3U TPH MIPOBE-
JICHUW OTIEJIbHBIX CJICACTBEHHBIX NEHCTBHMH Ha IpeBa-
PHUTENILHOM CIEACTBUH (IIPU JONPOCE, OYHOM CTaBKe I0-
TEPIEBLICTO MM CBHICTEIS, MPEABSIBICHAN JUISl OTI03HA-
Hust i U () o0bekToB cr.224-1 VIIK) u B cynedbHOM
ciencTBud (MpU MPOBEICHUU JOTPOCAa YIACTHHUKOB TIPO-
Imecca M OINMO3HAHUM JIMIl U (WIH) OO0BEeKTOB CT.343-1
VIIK), a Taxke B Cyae ane/UIAIAOHHON MHCTAHINH CY
BIIPAaBE HCCIIEOBATh AOKA3aTENbCTBA C HCIIOIHE30BAaHHEM
cucteM BHIeokoH(pepeHncBs3u (4.9 cr.385 VIIK) [3].
Tak, 9. 3 cr. 192 VIIK Pecny6muku Bbenmapyce mpemy-
CMOTPEHO NPHUMEHEHHE TEXHUYECKHX CPEACTB IPH HpO-
H3BOJICTBE CEACTBEHHBIX neifctBuit [3]. K takum TexHu-
YECKUM CPEACTBAM 3aKOH OTHOCHT ammaparypy Uil Ipo-
n3BoJCTBa (GoTOrpadupoBaHusi, KHHOCBEMKH, ayIuO- U
BUJICO3AITNCH, CHATUSI KOIMH C MaTepHajoB YroJOBHOTO
Jlena, BUACOKOH(EPEHIICBSI3b, AIIEKTPOHHBI HOCHTENb
HHPOPMALINH.

Tem caMbIM, MOKHO 3aMeTHTh, 4To B YIIK Pecmy0mu-
ku benmapycp 3a01aroBpeMeHHO TIPEAYCMOTPEHBI YCIOBHUS
BHEPCHHSA AJIEKTPOHHOH (POPMBI YTOIOBHOTO Jeja, B TOM
gricie, Oxarofapsi ComepXamuMcs B HOPMax PaclInpeH-
HBIM TOHSTHSAM «TEXHHYECKHUE CPEICTBA» M «IJIEKTPOH-
HBIA HOCHTEJb HHGOPMALIANY.

K mnacrosmemy Bpemenu B Pecrnybnuke bemapych
pa3paboTaHbl M BHEIPCHBI B CyJaX BCEX YPOBHEH 0a30-
Bble g cucteMsl cynoB mnoxacucremMel AMC COIO:
«Ob61ee neI0npou3BOACTBOY, «lIpuKnagHOe aAMUHHCT-
pupoBaHue» W WHBIE. Pa3zpaboraHpl 0a30BbIe (QYyHKIUH
MOJICCTEMBI ayINO W BUACO(PHUKCANNU CYACOHBIX TPO-
[IECCOB, MPOTOKOJMPOBAHUS U BHICO-KOH(EPEHI[-CBS3H.
Bce cynpl mogkimroueHsl K CHCTEME MEKBEIOMCTBEHHOTO
ANEKTPOHHOTO TOKYMEHTO00OpOoTa rocopranoB bemapycu.
ObecriedeHa nepeaya CyJaMu CBEICHIA B 0a3bl TaHHBIX
MBJI Pecnybnuku  benmapycs  (I'ocymapcTBeHHYIO
nHpopmannoHHyto cucremy «Peructp HaceneHus», 6aHK
JIaHHBIX O Tpaxkaanax PecnyOnuku bemapych, mpaBo Ha
BbIE3/1 KOTOPBIX U3 CTPAHBI BPEMEHHO OTPAaHUUYEHO).

Peanuszanus ujen nepexoia Ha dJIEKTPOHHYIO (opMy
YTOJIOBHOTO [lenia TpeOyeT MpU3HAHHS IICKTPOHHOH WH-
(dopManuu Kak CaMOCTOSTEIEHOTO BHIA TOKA3aTEIbCTB,
MTO3BOJISAIOIIETO PACCMATPHUBATEH JJICKTPOHHBIH JOKYMEHT
KaK BHJ TaKUX JIOKA3aTeNbCTB. B 3TO CBSA3M mpeacTaBiseT
HHTEpEC pacCMaTPUBAThH JOKA3aTEIBCTBA C TOUKH 3PCHHS
HH(POPMAITMOHHO-TEXHOJIOTHYECKON CHCTEMBI, BKITFOUAFOIICH
YTOJIOBHO-TIPOLIECCYANIbHYIO MH(GOPMAIMIO, HCTOYHHUKU
(HOcuTenw) TakoW MHGOpPMAIUK (BKITIOYAs €€ JJIEKTPOHHBIS
HOCHTEIH), a TaKXKe TOPSAJ0K U CIOCOOBI ee COOMpaHus,
3aKPCIICHUA U TTPOBEPKH, OCYIIECTBIIACMBIC YYaCTHUKA-
MH YrOJOBHOTO CYJOIPOW3BOJCTBA B COOTBETCTBUHU C
TpeOOBAHMSAMH  YTOJOBHO-TIPOIIECCYAIFHOTO 3aKOHOJA-
TEJILCTBA.
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[Tonnmanue OKA3aTENBCTB YTOJIOBHOTO Aeja C TOYKH
3peHus HuX HWHPOPMAIMOHHO-TEXHHYECKOTO XapakTepa
CO3/1aCT peajbHbIC YCIOBUS IUII BBEHACHUS SJIEKTPOHHOU
(OopMBI YTOJIOBHOTO Jea W OOECIeYNT BO3MOKHOCTH
ANIEKTPOHHOTO YTOJOBHOTO JOKA3bIBAaHWA W yCTaHOBJE-
HUS 0OBEKTUBHOH HCTHHEI 10 YTOJIOBHOMY JETy.

BrleckazanHoe, IPUBOJUT K CIEAYIOIUM BBIBOJAM.

Bo-nepBbiX, B MOJEepHHU3AIMH YTOJOBHOTO CYIOIPO-
M3BOJICTBA JOJDKCH CTATh MEPEX0J Ha HOBYIO (POPMY yro-
JIOBHOTO Jiela W OTKa3 OT OyMa)XHBIX IMPOIECCYaTbHBIX
JIOKyMEHTOB. B cBeTe 3TOro mpeanaraercs B KauecTBe
aJBTEPHATHBBI HCIIOJIB30BATh JICKTPOHHYIO (hopMy yro-
JIOBHOTO JeJa, KOTopas NOJDKHA B 3HAYMTENFHOHW Mepe
YOPOCTUTh TIPOLIEAYPHl COOMpaHHWA [OKAa3aTeIbCTB H
COCTaBIICHUS MPOIECCYATBHBIX JOKYMEHTOB.

Bo-BTOpBIX, BOIPOC O BHEAPEHHUH 3JICKTPOHHOU (OPMBI
YTOJIOBHOTO JieJIa B TIPAKTHKY CJIICICTBEHHBIX U CYNeOHBIX
opraHoB B PecmyOimke bemapych sBisieTcs mpexaeBpe-
MEHHBIM, TOCKOJIbKY 3TO TpeOyeT COBEpILEHCTBOBaHUE
HOPM HallMOHAJIbHBIX 3aKOHOB U MCKIYHApOJAHOIO ITpaBa,
TMEPCOCMBICIICHU A KOHUCTIINU JOKAa3bIBaHWS B YTOJIOBHOM
mporecce.

B-Tperbux, cucrema yrnpaBlICHUs JJIEKTPOHHBIM JIOKY-
MEHTOOOOPOTOM II0 YTOJOBHBIM JIEJIaM IIO3BOJISIET SKOHO-
MHTh MaTepHaJIbHBIC U (PHHAHCOBBIC PECYpCHI, 00ECIICUNTh
JIOCTYTI TPaKIaH K MPABOCYIHUIO U €0 TPO3PadHOCTb.

B-geTBepTHIX, KaXKI0€ YrOJOBHOE NIETI0 B IEKTPOHHOM
Buzme OyIoeT WMeTh BHI HH(POPMAIMOHHOTO TOpTaia, B
KOTOPOM COJICPYKUTCS BCSI MH(POPMAIHS TI0 YTOJIOBHOMY JICITY.

B-nATeIX, Ha Hamm B3I, LeliecooOpazHee pa3pado-
TaTb LCJICBLIC MPOrpaMMbl pa3BUTHUA U COBCPUICHCTBOBA-
HUS YTOJIOBHOTO CYJIONIPOU3BOJICTBA HA OJIMXKAUIIIIE TOJIBL.
NmMetomuecss B yroJOBHO-TIPOIECCYATbHOM 3aKOHOJa-
TEJILCTBE Pa3fielibl MO0 UCIOJIB30BaHUS COBPEMEHHBIX TEX-
HOJIOTHIl TIO3BOJISIT TEXHUYECKH IONPOOOBATh MEPBBIC
00pa3mpl AIEKTPOHHBIX YTOJNIOBHBIX [e1 B Oimkaiiee
necstmwieTne 6e3 cymecTBeHHbIX n3MeHennil B YIIK Pec-
myonukn bemapyce. OnHako B qanpHeHIeM HEOOXOIUMO
Oyzer B Tr000M ciydae 3aKOHOJATEIhHO 3aKPEIUTh BO3-
MOKHOCTh HCTIOJB30BaHUS STOW TEXHOJIOTHH, Pa3pelInTh
MPOOJIEMHBIE CUTYaIH, KOTOPBIE MOTYT BO3HUKHYTH TIPH
BBEJICHUU DJIEKTPOHHON (DOPMBI YTOJIOBHOTO CYJIOTPOU3-
BOJICTBA.
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KPUMHUHOJIOTHYECKASI XAPAKTEPUCTHKA
JINYHOCTHU CYBBEKTA INIPECTYIIVIEHUU,
COBEPHIEHHBIX B COCTOSAHUU A®DPEKTA

Kpasuenro K.A. (BHII, Mozuneg)

B ncuxonoruu nox ahdexToM NOHMMAIOT KPAaTKOBpE-
MEHHYI0, OYpHO NpOTEKaIOIyl0, Ype3BbIYalilHO HMHTEH-
CHBHYIO 3MOIIMOHAJIBHYIO peakiuro. [Icuxonoru cuuTaror,
YTO IMOBOJAaMH BO3HHKHOBEHUs addexrta y JnuIa Moryr
BBICTYIATh Pa3IMYHBbIE OOCTOSATEIHCTBA. JTO COCTOSHHE
BO3HUKAET B HEOXKUJAHHBIX CTPECCOBBIX CUTYalMAX Kak
OTIPEICTICHHBI CI0cO0 pearupoBaHWs Ha BHELIHHC
oOcrosTenbeTBa. [Icxomorn BEIIEIAIOT 1Ba BHAA addeKra:
adexT, SABIAIONINICS HEMOCPEICTBCHHOW peakiield Ha
BHEIIHUH pasapaxurens (kiaaccuueckuid adgexr), u
appexT aKkKyMyIATHBHBINA. BTOpoit Bunx addexra mpen-
CTaBIAeT CO0OH mpolecc MAIUTENBHOTO HAKOIUICHUS
HE3HAYMTENbHBIX M0 CHJIE OTPUIATENbHBIX AMOLUH C
MOCTEAYIOMEN pa3psAKOl B BUJie OYpHOTO U MaJlOyIpaB-
asieMoro apeKTHPOBAaHHOTO B3pbIBA, HACTYMAIOIIETO 0e3
BUJIMMBIX MpPUYMH. Paznuyaror Taxke (pU3HOJIOrHYecKuit
u mnatonoruueckuid addekr. Ilatomormyeckuit addexr
MOHMMAETCS TICUXMAaTPaMH KaK OCTpasi peakiyst B OTBET
Ha TICHXOTPaBMHUPYIOIIEE BO3/AEHCTBHE, Ha BBICOTE pas3-
BUTHSA KOTOPOH MMEET MECTO HapyllIEHHE CO3HAHHS MO
TUITY apPEKTUBHOTO CyMepedHoro coctostHus. [laTomo-
rudeckuii  ad(exkT WCKI0YaeT BMEHIEMOCTh JIHIA,
coBepiuuBiero aesaue [1, c. 51].

B cratbe 31 YK Pecny6muku benapych apdext omnpe-
JienseTcs, Kak CHIbHOE AYIIEBHOE BOJHEHHE, BBI3BAHHOE
00CTOATENLCTBAMH, TEPEUUCICHHBIME B 3aKOHE, KOTJa
JIMLIO HE MOTJIO B MOJHON Mepe CO3HAaBaTh 3HAUCHHE CBOMX
JeficTBUi Wi pykoBoauTh uMH. CoCTOsIHUE (HU3HOJIOTH-
yeckoro addekra, Npu KOTOPOM BMEHIEMOCTb JIMLA
OTCYTCTBYET BOBCE.

IIpu stom VYK ycraHaBiMBaeT TOJIBKO YIOJOBHYIO
OTBETCTBEHHOCTh 3a YOWHCTBO, COBEPIIEHHOE B COCTOS-
HHUH BHE3AITHO BO3HUKIIETO CHJIBHOTO TYIIEBHOTO BOJHE-
HUS, BBI3BAaHHOT'O HACHJIMEM, M3EBATEIbCTBOM, TSDKKAM
OCKOpOJICHHEM WJIM UHBIMH TPOTHBO3AKOHHBIMH HIIH
rpyObIMH  aMOpAJIBHBIMK ~ JICHCTBUSIMH  TIOTEPIICBIIETO
nu00 JUINTENPHOW TICHUXOTPaBMHUPYIOIIEH CHUTyaluei,
BO3HHUKIIIEH B CBS3M C CHCTEMAaTHYECKUM IPOTHBOIPAB-
HBIM WJIH aMOpPaJbHBIM IOBEJCHUEM IMOTEPIIEBIIETO
(ct. 141 YK) u 3a yMBIIUICHHOE MPUYWHEHHE TSHKKOTO
WM MEHEE TSDKKOTO TEJIECHOTO TMOBPEKICHHS B COCTOSHUM
BHE3AITHO BO3HHKILIETO CHJIBHOTO JyIIEBHOTO BOJIHCHHS,
BBI3BAaHHOT'O HACHIIMEM, M3/IEBATEIIECTBOM, TSDKKUM OCKOpO-
JICHUEM WJIM WHBIMH IIPOTUBO3aKOHHBIMH WM TPYOBIMH
aMOpaBHBIMH JICHCTBHSAMH TIOTEPIEBIIETO JHOO M-
TEJAbHOU TCUXOTPABMHUPYIOIIEH CHUTyalMel, BO3HUKIIEH
B CBSI3M C CHCTEMAaTHYECKUM MPOTHUBOIPABHBIM HIIK aMO-
panpHBIM MoBeieHueM motepresirero (ct. 150 VK).

Js mpumenenus cr. 141 u cr.150 YK Heobxoammo
HaJIM4Ke CIEeIYIOIUX YCIOBHUU: BHE3AITHOCTh BO3HUKHO-
BeHUs addekra; 00ycroBIeHHOCTh addexra MPOTHUBO-
NPaBHBIM WIIM aMOPAJIbHBIM MOBEJCHUEM TIOTEPIIEBILETO;
BO3HMKHOBEHHE YMBICIIa Ha COBEpIIeHHE yOuicTBa JInbo
Ha NMPUYMHEHHE TEJIECHBIX TOBPEKICHUN U €r0 pean3alys

B IIEPHO/ BPEMEHH, KOTJa JIMIO HAXOAUIOCh B COCTOSTHIH
¢usmonornueckoro adpdexra. B aucmosumnum cr. 141 u
ct.150 YK nan mepedeHb 00OCTOSTENBCTB, BBI3BIBAIOIINX
CHJIBHOE JYIIEBHOE BOJIHCHHE: HACHIINE; N3E€BATEIIbCTBA,;
TSDKKOE OCKOpOJICHHE; MHBIE MTPOTHBOIPABHBIE WM TPyObIe
aMOpalbHbIC ACHCTBUS; IIUTENbHAS ICHXOTPAaBMHUPYIOLIAs
CHUTyallMsl, BOSHUKIIAS B CBSI3U C CUCTEMaTHUECKUM IIPO-
THBOIPaBHBIM WJIM aMOPAJILHBIM TTOBEJCHUEM MOTEPIEB-
mero [1, c. 50].

Kax ormeuator U. I'pynros u JI. J{ynpko u3ydeHue
Jiel B OTHOIICHUH JIHI, OCYKICHHBIX 3a YMBIIIJICHHOE
NPUYMHEHUE TSDKKOTO TEJECHOTO MOBPEXIECHHUS B
cocrosauM addexra (cT. 150 YK), mokazano, 9ro y opra-
HOB YTOJIOBHOTO NpECIEIOBAaHHSA U CYIOB HET EAMHOTO
MMOHWMaHHUS W TIPUMEHEHHUS NOHATHS «apdexty. Omau
CYZBI, pelasi BOIPOC IOPUINIECKON OLEHKH COIECSIHHOTO
BUHOBHBIMH, HCXOAAT U3 3aKIIOYEHHUS IICHXOJIOro-
NICUXUATPUUECKON IKCIEPTU3BI, KOTOpask KOHCTaTHUPYET
HaJlM4Ue COCTOSHMS —(u3Hosorndeckoro addexra B
NepUoJl MPUYMHEHHUS TSDKKOTO WM MEHee TSXKKOIo
TEJIECHOTO TOBpeXxaAeHus [2, c. 38].

Bo3pacTHoil cocTaB Jull, COBEPIIMBIIUX MpPECTYyILIE-
HUsSL B COCTOSIHMM adQeKTa, MOXHO NpPEICTaBUTH Cle-
oytonM obpazom: 16-17 mer —1,5 %, 18 nmer-24 roma —
24,6%, 25-29 ner -14,4%, 30-49 ner —57,9%,50 ner u
6omee —1,5% [3, c. 155].

Kak BuguM, Hambojee KPHMUHAIBHO aKTHBHBI BO3-
pactHble rpynnsl oT 18 no 24 net u ot 30 mo 49 ner.
Cosepuienue agGpeKTHPOBAHHBIX MOCATATENLCTB B MOJIO-
JIoM Bo3pacTe (1o 25 net) oOBsCHSAETCSl BBICOKOH BO30Y-
JUMOCTBIO M HMMITyJbCUBHOCTBIO, XapaKTEPHBIMH I
JMaHHOU kateropuu jiuil [65, c. 155]. Kpome Toro, B nute-
parype YINOMHHAaeTCs psJIl COLMAIbHBIX (HAKTOpPOB,
BIISIONIMX HAa arpecCHBHOCTh MOJIOJEKHU. B dacTHOCTH,
OTMeYaeTcsi HaJu4ue HEOOJBIIOr0 COLMAIBLHOTO OIBITa
[9, c. 70], a Takke MOBEAEHYECKOE SKCIEPUMEHTHPOBA-
HHE, CBOWCTBEHHOE B IIEPHOJ CTAHOBJICHHS JIMYHOCTHOH
HUJIGHTUYHOCTH [3, c. 69].

[Ipeobmasanne rpakaaH 3pesioro BO3pacTa B oOIIeM
MacCUBE OCYKAECHHBIX HCCIIyEMON TPYIIIBI, 10 MHEHUIO
T.M. Ounyk, o0BACHICTCS MPEUMYIIECTBEHHO OBITOBBIM
xapaktepoM apeKTUpOBaHHBIX NpecTymieHuid. [loy-
YeHHBbIC SMIIUPUYECKHE JTaHHBIE ITOKA3bIBAIOT, YTO IMPaK-
tuaeckd B 80% ciaydaeB MPECTYNHHK WM IOTEPIEBIIMH
OBUIH CBSI3aHBI JOCTATOYHO JUTUTEIHHBIMHU OTHOIICHUSIMH,
B TOM YHCJI€ CEeMEWHO-OBITOBEIMU. B 00Ieil cOBOKYMHO-
CTH JIMLL, OCYXJEHHBIX 10 cT. 141, 150 YK, npakTuuecku
KaX[IbIil BTOPOH COCTOSII C MOTEPIEBIINM B (PAKTHUECKUX
OpayHbIX OTHOIICHMSIX WJIM B 3apETHCTPUPOBAHHOM Opa-
K€, MW TpeTHui SBISUICS €ro poacTBeHHHKOM. [Ipmmeua-
TENbHO, YTO B ciydae coBepuIieHus adQeKTHpOBaHHBIX
MOCSITAaTENbCTBA B CEMbE JIMOO B KPYry 3HAKOMBIX IIpe-
CTYIHHMK W TMOTEPIIEBIINH Halle BCEro 00Jajaan OJuHa-
KOBBIMHU BO3PacCTHBIMH XapaKTepucTukaMu. Ecim xe Bpen
JKW3HW WIH 3I0POBBIO PUUNHSIICS HE3HAKOMBIM YEJIOBEKOM,
MOTEPIEBIINHA OB 3HAYMTENHHO MoJoXke. [IpuMepHO B
60% ciydaeB coBepiieHHIO aQPeKTUPOBAHHOTO TPECTY-
IUIGHUS. TpEeAIeCTBOBANA JUINTENbHAST TICHXOTPaBMHU-
pylolasi CUTyalyisl, BO3HUKIIAsl B pe3yybTare (pU3NUecKoi
(mobom, wucTA3aHWe) WIM BepOaJbHO (OcKOpOIeHus,
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YHI)KEHHE) arpeccHH cO CTOpPOHBI motepmesmero. [Ipu
9TOM HENPHA3HEHHBIE OTHOIICHUS MEXIY MPECTYITHUKOM U
XKepTBoit hukcupoBaics B 44% ciydwacs [4, c. 113-114].

[IpecTynHoe nesiHME Kak NOBENECHYECKUH aKT IEeTep-
MHUHHPYETCSI MHOXXECTBOM BHEIIHUX MPUYMH W yCIOBHUH.
BwMmecte ¢ TeM B IpECTYITHOM ITOCATATENILCTBE, COBEPILCH-
HOM B cocTosiHUH adekra, B EPBYIO 04epe/lb MPOSBIISIIOT-
Csl IMYHOCTHBIE KayeCTBa W CBOMCTBA NMPUYMHUTENS Bpe-
na, c(OpMHUPOBABIINECS B Pe3ylbTaTe IPe/IIeCTBYOLIe-
IO COLHMAIBHOTO OMbITa. B CBA3M € 3TUM B KPUMHUHOJIOTH-
YEeCKOW XapaKTEPHUCTHKE JIMYHOCTU TAKOTO IPECTYITHHKA
1e1ec000pa3HO BBIIEISATH COLUAIBHO-YCTaHOBOYHBIE, COIIU-
ABHO-TIPOM3BOIHBIE W HPABCTBEHHO-TICHXOJIOTHYECKHUE
MIPU3HAKN.

Takum obpa3om apdexT SBISIETCA CMATIAIOIINM yTro-
JIOBHYIO OTBETCTBEHHOCTH COCTOSIHUEM MPHU YCIOBHH, YTO
OH SABISIETCSI pEaknWed Ha IPOTHUBOIIPAaBHOE JHOO
aMOpalbHOE MOBEACHUE IOTEPIIEBIIET0, KOTOPOE MOXKET
HOCHUTB OJTHOKPATHBIN MJIM CUCTEMAaTH4ECKUH XapakTep.
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OTTPAHUYEHMUE ITOJYYEHMUSA B3STKHU
OT CMEJKHBIX COCTABOB NNPECTYILJIEHAI

Kyzmenxoe H.A. (FUII, Mozuneg)

B3srka npeacTaBisier co00i HE3aKOHHOE MaTepPHAIBLHOE
BO3HATrpaKICHUE JOJHDKHOCTHOTO IIHIA 3a COBEPIICHHE
WM HE COBEPIIEHHE MM KaKOIro-IHOO JESTHHSA C UCIOJb-
30BaHMEM CBOUX CIIY)K€OHBIX MOTHOMOYMI [1].

OOBEeKTHBHASI CTOPOHA TOJIYUEHUS B3STKH 3aKIII0UaeTCs
B TMOJIyUYEHHH JOJDKHOCTHBIM JIMIIOM HE3aKOHHOTO HMY-
IIECTBEHHOTO BO3HATPAKACHUA (B3ATKH) 32 COBEPILEHHE
B TIOJB3Y B3SITKOAATENS WIA TPEACTABISIEMBIX WM JIHI]
JnercTBUl  (Oe3MeHCTBUS) C  HUCHOJIb30BAaHUEM CBOETO
CITy’ke0HOTO TTOJIOKEHUS.

Takum oOpa3oM, cClenyeT OTMETHTh, YTO TOJTYYCHHE
B3SITKH SIBIIICTCSI OJHUM U3 BHJIOB 3JI0YMOTPEOICHNUS Bia-
CTHIO WJIH CITY)KCOHBIMHU ITOJIHOMOYHUSMH, B CBSI3H C YeM
BO3HHUKAeT KOHKYPEHINSI MeXAy cTaThaMu 424 u 430 YK
Pecniyonmuku benapych. ITockonbky cr. 424 YK Pecry©6-
mukn  bemapych  (3moymoTpeOiieHWE  BIACThIO WM
CITy>KeOHBIMH TTOJTHOMOYHSIMH) SIBIISICTCS OOIIEH HOPMOT,
a c1. 430 YK Pecrybmmku benapych (moxydeHHe B3SITKH) —
CHENHaTbHON, TO KOHKYPEHIINSA MEXIy HUMH B COOTBET-
cTBHH ¢ TiosioxkeHueM 4. 2 cT. 42 YK Pecnyommku Benapych
paspeliaercs B OJb3y CeNUaIbHON HOpMBL Clej0BaTeNbHO,
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HpeanabHas COBOKYIHOCTb IAHHBIX HOPM HCKIIIOYAETCH.
OpnHako BO3MOJKHA peallbHasi COBOKYITHOCTb, €CITH Hapsay
C TONyYEHHEM B3STKH JOJDKHOCTHOE JIMLO COBEPILAET
MHOE 3JI0yNOTPEOJICHNE BIACTHIO MIIH CITy>KEOHBIMH TOJI-
HOMOYHMSIMH, HAImpHMEpP, COBEPIIAET NPECTYIUICHUE,
B CTaTh€ 00 OTBETCTBEHHOCTH 3a KOTOPOE OTCYTCTBYET
HaKa3aHUEe Ha €ro YYHHEHHUE CIICHHAIbHBIM CyOBEKTOM
JIOJDKHOCTHBIM JIUIOM.

Kak momennunyectso (ct. 209 YK Pecny6nuku bena-
pych) kBanuduuupyercss oOpalieHHe B CBOIO MOJb3Y
MPUHATHIX MO/ BHJIOM B3STKU MaTepHAJIbHBIX LIEHHOCTEH,
COBEpILIEHHOE:

— JO/DKHOCTHBIM JIMIOM 3a COBEpIICHHUE JesHHS,
KOTOPOE OHO 3aBEIOMO HE MOXET OCYIIECTBUTh H3-3a
OTCYTCTBUS CITy>K€OHBIX TIOJTHOMOYHIA;

— JIAIIOM, KOTOpoe 0OMaHHBEIM ITyTeM BBIAaeT cels 3a
JIOJDKHOCTHOE JIILO;

— JIMIOM, KOTOpPOE COTIJalaeTcs MNepenarh B3SATKY
JIOJDKHOCTHOMY JIMILY M HE HaMepeBaeTcs JelaTh 3TOro.

Ecnu 311 e AeCTBUs yKa3aHHBIX JIUL COIPSIKEHBI C
MO0y K/IEHHEM JINLA JaTh B3SITKY, TO MHUMBIE B3STKOIO-
Jy4JaTenu M MHHUMBIH NOCPEIHUK IOMONHUTEIBHO MpHU-
BJIEKAIOTCA K OTBETCTBEHHOCTH 3a MOACTPEKAaTeIbCTBO K
Jade B3ATKH. HecocTosBIIMICS B3ATKOAATENIL BO BCEX
ClTy4asX MPHBIEKAECTCA K OTBETCTBEHHOCTH 3a MOKYIIEHUE
Ha J1a4y B3SATKU.

OTcyTcTBHE CITy>KEOHBIX MMOTHOMOYHH ISl OCYIIIECTB-
JIeHUs] O0YCIIOBJICHHBIX B3ATKOW IEHCTBUI MOXXET MMETh
MECTO B CHJIy Pa3IHYHBIX OOCTOSITENIBCTB, KOTOPBIE COOT-
BETCTBYIOIIUM 00pa30M JOJKHBI YUUTBIBATHCS IPU KBa-
MudUKAIMK TTOTYYEHHs B3STKH M MOIICHHUYECKUX JIeil-
cTBH. JIUII0 MOXET HE UMETh TPEOYIOIIUXCS JAOKHOCT-
HBIX TIOJJTHOMOYMH W3HAYaJIbHO, OHO MOXKET OBITh JIUIICHO
9TUX IIOJIHOMOYUH B CBS3M C U3MEHEHHEM JIOJDKHOCTHOM
KOMIIETCHIIMH WU B CBSA3U C YBOJIBHEHHEM U T.1. [2, c. 78].

Kak MOIIEHHMYECTBO PACLEHUBAIOTCS CIydaH JOKHOTO
COOOIIeHNsT O HaIUYUHM JOJDKHBIX ITOJIHOMOYMH IUISt
BBINOJIHEHHS ONpENENeHHbIX AeiicTBuil. Ecnu ke momxk-
HOCTHOE JIMIIO BIIPaBe COBEPIIHUTH TpeOyeMmoe JeHCTBHE,
HO BBOJWT B3ATKOJaTesisi B 3a0iy)KICHUE, Harpumep,
OTHOCHTEJIFHO HAJIMYUS OOCTOSITENILCTB JUIS OCYIIECTBIIE-
HUS TIOJTHOMOYHM, TO OHO TOJJIEKUT OTBETCTBEHHOCTH 32
MOJIydEeHHE B3STKH. B3dTKomaTens B TakoM cilydae MpH-
BJIEKAe€TCS K OTBETCTBEHHOCTH 3a MOKYIICHHE Ha Aady
B3ATKH 32 3aBEIOMO HE3aKOHHOE JesiHue (IIPH OTCYTCTBHH
MHBIX KBIN(UIUPYIOUMX 00CTOSATENLCTB). B KauecTBe
IpUMepa MOXKHO TIPUBECTH TpeOOBaHME B3ATKU JOJIKHO-
CTHBIM JIMIIOM PETUCTPUPYIOIET0 OpraHa 3a BblAdy
PETHCTPAlIMOHHOTO  yJOCTOBEPEHUS  (CBUIETEIHCTBA)
JMIly, KOTOPOE SIKOOBI HE MMeeT Ha TO OCHOBaHWH. Ecin
coJiep)kaHieM OOMaHa SIBJISIIOTCS WCTHHHBIE HAMEPEHUS
JIOJDKHOCTHOT'O JIMIIA HE COBEPIIATh OOCIIaHHbIC JIEHCTBH,
BXOJSIIHE B €ro KOMIIETCHIHIO, TO Takoi oOMaH He
M3MEHSET KBATHU(PUKAIUIO NEHCTBUHN JOHKHOCTHOTO JIUIA
Kak mojydeHus B3aTKU. OT oOMaHa B HAMEPEHHSX CIIEAYET
OTIIMYaTh YIIOMHUHABIIMICS OOMaH B HAJIMYHMU TTOTHOMO-
gwmii [3, ¢. 31].

[IpakTHyeckoe 3HaYeHHE MMEET pasTpaHWICHUE MPH-
HATHS HE3aKOHHOTO Bo3HarpaxjeHus (cr. 433 YK Pec-
ny6muku benapych) M mosydeHHs B3ATKH O CYOBEKTY




npectymieHus. Eciam cyOBEKTOM TONydeHHS B3STKH
ABJISIETCA JTOJDKHOCTHOE JHIO (T.€. TMPEACTAaBUTENb BIa-
CTH, a TaKXe JIMIO, BBINOJHSIIONICE YIPABICHIECKUE
(YHKIIMH B TOCYIAPCTBEHHBIX OPTaHAX M YUPEKACHHAX),
TO CyOBEKTOM MNPHHATHS HE3aKOHHOTO BO3HATPAXKICHUS
OyzeT NHIO, SBISIOIIUECS TOIBKO pabOTHUKOM rocymap-
CTBEHHOI'0 OpraHa WM WHOW TOCYAapCTBEHHOW OpraHu-
3aliH, KOTOPbIE N0 3aHUMAaeMOM JTOJDKHOCTH MU XapaKTepy
BBINOJIHAEMON pabOThl HE SBISIIOTCA JOJKHOCTHBIMU
nunamMu. PaboTHUKH roCyJapCTBEHHOTO OpraHa, He OTHO-
csmuecs K JOJDKHOCTHBIM JIMIaM, — 3TO, IPEeXe BCero,
TOCYAapCTBEHHBIE CIyXalye (CHenHuaTucThl, BeayIHe
CTIEIUAINCTHI, TIaBHBIC CHELHUAINCTHI, peepeHTHI, KOH-
CYJbTaHTHI, TOMOIIHUKH U T.1I.), HAJICIICHHBIE COOTBETCT-
BYIOIIUMH TOTHOMOYMSMH IS Cyry0o TpodeccHoHaNb-
HOTO pa3pelIeHHs] OIpPEAEICHHBIX BOIPOCOB, a PaBHO
WHbIC paOOTHHUKH, HE OTHOCSIINECS K TOCYAapCTBECHHBIM
ciyxamum [2, c. 84].

BosHarpaxkaeHne npuHHMaeTcs padOTHHKOM ToCynap-
CTBEHHOTO OpraHa WM MHOM TOCYIJapCTBEHHOM OpraHusa-
MM OT TpaKITaHWHA 3a KOHKPETHYIO YCIyI'y, OKa3aHHUE
KOTOPOM BXOIMT B 00A3aHHOCTU JAHHOTO paboTHHKa. Bme-
CTe C TeM, €CIM OKa3aHHe ONpPEEICHHBIX YCIyT IpaXxIaHaM
(BBImAUa cHpaBOK, KOMHH JOKYMEHTOB, O(OopMIICHHE Hpo-
I[CKOB, MPOBEICHHUE COTNIACOBAaHUM, 3KCHEPTH3 M T.IL.)
PabOTHUKAMH TOCYAAPCTBEHHOTO OPTaHa, HE SIBISIOIIMMHUCS
JIOJDKHOCTHBIMH JINIIAMH, MOJKHO PacCMaTpuBaTh Kak CIIyXO0y,
TO 3TO HHKAK HEJb3s CKa3aTh O pabOTHUKAX MHBIX TOCYHap-
CTBEHHBIX OpTaHM3AIHH, OKAa3bIBAIOIINX YCIYTH IPAKIaHAM.

PaboTHMKM WHBIX TOCYJapCTBEHHBIX OpraHW3alui
(MEIUIIMHCKUX, CHOPTHUBHBIX, O30POBUTENIBHBIX, COIIH-
ANbHO-KYJbTYPHBIX, CTPOMTENBHBIX, PEMOHTHBIX, TpaHC-
MOPTHBIX M T.J.) OKa3bIBAlOT COOTBETCTBYIOIIUE YCIYTH
rpa’kJlaHaM He Ha OCHOBE HCIOJIHEHHs 00s3aHHOCTEH 1o
ciyx0e, a MOCPEeICTBOM BBIMOIHEHUS] KOHKPETHBIX TPY/0-
BBIX 00s3aHHOCTEH 1Mo padore. [loaToMy nomydaemoe nMu
HE3aKOHHOE BO3HATpaKICHHE 3a padoTy, CBS3aHHYIO C
OKa3aHHEM COOTBETCTBYIOIIEH YCIyrH rpakiaHaM OT HIMEHN
OpraHM3alliH, HE SBIISIETCS CITyKEOHBIM NPaBOHAPYIICHUEM.
B osrom cnysae HapymiaroTcsi WMHTEpechl IOTpeOHTeNeH
yKa3aHHBIX YCIIYT, KOTOpBIC, KaK MHPaBUJIO, OKa3bIBAIOTCS
HEHaJUISKAIM 00pa3oM, U TPaKIaHe BBIHYXKAEHBI ITyTeM
BO3HArpaKAEHHUS CTUMYJHPOBATH BBITIOJHEHHE COOTBETCT-
ByIoOIIell paboTel HODKHBEIM 0Opasom. Iloatomy kprMuHa-
JM3aIMs TaKuX TEHCTBUM Morna Obl OBITH OCYIIECTBICHA B
paMKax CHCTEMBI TIPECTYIUICHHH MPOTHB MOPSIKA OCYIIECT-
BJICHUSI SKOHOMHYECKOH aesTenpHOCcTH (mmaBa 25 YK Pec-
nmyOsmkn benapych) 1 TONBKO NPH yCIIOBHN BHIMOTATENBCT-
Ba PaOOTHMKOM HE3aKOHHOTO BO3HATPaKICHHS 3a BBIOJ-
HeHHe pabOThI 110 OKa3aHNUIO COOTBETCTBYIOLIEH YCITyTH.

Taxum 00pa3om, 1MoJl CMEXHBIMH COCTaBaMHU IIPECTY-
TUIeHU moHMMaT HOpMBI Ocobennoit wactn YK Pec-
nyommkn bemapyck, KOTOpble HeE SBJISIOTCS KOHKYPH-
PYIOLIMMH, HO OJHA W3 KOTOPHIX B KayecTBE MPH3HAKA
COOTBETCTBYIOIIETO MPECTYIIICHUS CONEPIKUT OTCYTCTBHE
MIPU3HAKOB CMEXHOTO COCTaBa MpecTyIuieHus. Pasrpanu-
YEHWE CMEXHBIX COCTaBOB OT B3ATOYHHYECTBA MOXKET
MPOMCXOINTH 0 MPU3HAKAM, XapaKTepU3YIOINM O00BEKT,
O0OBEKTHBHYIO CTOPOHY, CYOBEKT, CyOBEKTHBHYIO CTOPO-
HY aHAJIU3UPYEMBbIX IPECTYIICHUH.

JINTEPATYPA

1. O cyneGHoOIt mpaKTHKe 1O AenaaM o B3TouHHuecTBe : [TocTaHOB-
nenne [Inenyma Bepxos Cyna Pecn. bemapycs, 26 mons 2003 r., Ne 6. :
B pexn. ITocranonenus ot 24 cenr. 2009 r. Ne 8 // Dranon-benapycs
[Onexrponnsiii pecypc] / Ham. uentp npasosoii uHdopm. Pecn. Bena-
pych. — MuHck, 2016.

2. Bomxkenkun, b. B. CayxeOnble npectymienus / b. B. Bomxen-
kuH. — M. : CoBa, 2000. — 126 c.

3. Xommy, B. M. KoppymnuuoHHast IpeCTyIHOCTb | KPUMHHOJIOTH-
YecKasl XapaKTepPUCTUKA U HAyYHO-TIPAaKTHIECKUH KOMMEHTAPHH K 3aK0-
HOZATENBCTBY 0 O0pbbe ¢ Koppymuueii / B. M. Xomunu. — Munck : Te-
ceit, 2009. — 504 c.

«KPATKHHA MPOTOKOJI»
B YT'OJIOBHOM PO ECCE
PECITYBJIMKHU BEJIAPYCb

Jlaspyxuna E.O., Puioax C.B. (FUII)

IIpoTokon cyneOHOro 3acemaHus sBISETCS BaXKHEH-
IIUM IPOLECCYaNbHBIMU TOKYMEHTOM, CIIYKaIllUM BHEII-
Hel 000I0YKON 3aKOHHOTO, 0OOCHOBAHHOTO M CIIPaBE]l-
JIMBOTO CYAEOHOTO PEIICHNUS, OTPAXKAIOIMINM COOII0ACHHE
CYAOM TIpaB, CBOOOJ 1 3aKOHHBIX WHTEPECOB JIHII, yJacT-
BOBABIIMX B MPOLECCE, COCTA3ATEIBHOCTH, PAaBHOIPABUS
CTOPOH U APYTHX NPUHIIUIIOB CYIOIIPOU3BOICTBA.

3akoHoM Pecrryommku Bemapycs ot 17 urons 2020 roga
Ne 45-3 BHeceHBI UBMEHEHUS B XO3AWCTBEHHBIN Mpoliec-
cyanbHblii kogekc PecniyOnmku benapycs, I'paxknanckuit
npoleccyalbHbll  KoJeke PecnyOnuku benapyce u B
VYronoBHO-TponieccyanbHblil Kogeke Pecry6nuku bena-
pychk (manmee — VYIIK), xoTopple BCTYNWIM B 3aKOHHYIO
cuiy c | ssaBaps 2021 roga (3a HCKIIIOUEHUEM OTIEIBHBIX
nojo>xeHui). OMHUM W3 HOBBIX W IPOTPECCHUBHBIX 3JI€-
MEHTOB YTOJIOBHOTO IIpOIIECCca CTal KPAaTKUH IPOTOKOI
cynebHoro 3acemanus [1].

B cootBerctBuu co ct. 6 YIIK npoTokon — 1oKkymeHT,
B KOTOPOM YAOCTOBEPSIOTCS (DaKT MPOM3BOACTBA, COAEP-
KaHUE W Ppe3yibTaTbl IPOLECCYaIbHBIX JICHCTBHH,
COCTaBJICHHBIH B mopske, ycraHoBiaeHHOM YIIK [2]. D10
e TIOHSATHE IIPUMEHHNMO M K KpaTKOMY IPOTOKOIY
cynebHoro 3acemanus. IlpakTuka cocTaBleHUs] KPaTKOTO
IPOTOKOJIa Cy/IeOHOro 3acefaHus MaJOM3ydeHa M Mallo-
IPUMEHHNMA B IPYTHX CTPaHaX.

Beznenne aHamoOrn4HOr0 NpoIECCyanbHOTO JOKYMEHTa
PErIIaMEeHTHPOBAHO JIMIIb B HEKOTOPHIX cTpaHax. OIHUMHI
n3 HUX sBisieTcs: PecyOmka Kasaxcran (¢ 1 saBaps 2016
rona) u Keipreckas Pecriyonmka (¢ 1 saBaps 2019 rona).

3akoHoMm PecmyOmmkm Kazaxcran ot 31.10.15 1. Ne
378-V yronoBHO-TIpoIecCYalNbHBI Koaekc PecmyOmukn
Kazaxcran (manee — VYIIK PK) momomnen ct. 347-1
«DUKCHpPOBaHHUE TIABHOTO CyneOHOro pa3zduparenbcTBa
cpelcTBaMu ayauo-, Bugeodukcamum» [3]. B coorBercT-
Buu ¢ 4. 2 cr. 347-1 VIIK PK B ciyuae ¢ukcupoBanus
paszbmparenpcTBa JieNa C  HCHOJB30BAHWEM CPEICTB
ayauo-, BUICO3AINCH CEKpeTapeM CyAeOHOro 3acedaHus
MIPEAYCMOTPEHO BEJICHUE KPATKOTO MPOTOKOJIA Cy1eOHOTO
3acenanus [4].

B coorBerctBum ¢ 4. 2 cr. 300 VYronosHo-
npoueccyaibHoro kojekca Keipreisckoit PecmyOnmkn
«B cilydae (UKCHpPOBaHMS pPazOMpaTeNnbCcTBA Jiena C
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HCTIONIb30BAaHUEM CPEACTB ayaHO0-, BUACO3ANUCH CEKpeTa-
peM cyneOHOTO 3aceaHus COCTABISAETCS KPaTKUil IPOTO-
KOJI B MUCbMEHHOU opme» [5].

Cormacuo 4. 1 cr. 308 VIIK kpaTkuii mpoTOKOJI CO-
CTaBISIETCS B XOJI€ KaXKIOTO CyINeOHOTO 3acelaHus B Iep-
BOW MHCTaHIIMU C UCIIOJIB30BAHUEM CPEICTB 3BYKO- WM
BUI€03anuCH [2].

Kpatkuii npoTokos cyaeGHOro 3acefaHus Mo o0beMy
3HAYUTEJIBHO MEHBIIE, YeM ITPOTOKOJ CYAEeOHOTrO 3acena-
HUsI, COCTaBJIIEMbIIl CeKpeTapeM CyAeOHOTo 3acelaHus B
nopsiake cr. 308-1 VIIK mpu oTCyTCTBMM TEXHHUECKOM
BO3MOXKHOCTH 3aIlUCH X0Jla CyJeOHOT0 pa3oupaTesibCTBa.
ITpu 3TOM OCHOBHBIMH MOMEHTaMH, KOTOpBIC (DPUKCHPY-
I0TCS B HAa3BaHHOM IIPOLECCYaTbHOM NOKyMEHTE, OCTa-
JHCh: JlaTa M MECTO NMPOBEICHUS CyIeOHOTO 3aceiaHmHs;
BpeMs Hadajla ¥ OKOHYAHHS CyJeOHOTO 3aCEIaHus; KaKoe
YTOJIOBHOE €TI0 pPacCMaTPUBAETCS; HAUMEHOBAaHHE W
COCTaB CyJAa, pPacCMaTPUBAIOUIETO JEN0; CEKpeTaphb
CyIeOHOro 3acefaHusl; JaHHbIE O JUYHOCTH OOBHHSEMOTO;
CBEJICHHS O TNPHUMEHEHHH CYAOM CPEICTB 3BYKO- WIH
BU/ICO3AITNCH; CBEJICHUS O SIBKE IIEPEBOJUUKA, CTOPOH, U
WHBIX JIMI, BBI3BAHHBIX CY/IOM B CyJeOHOE 3acelaHue u
np. (4. 2 ct. 308 VIIK). B ciydae cocraBieHus] KpaTKOTO
MIPOTOKOJIA CyAe0HOTo 3aceaHns 3BYKO3aIUCh (BUAEO3a-
IIMCh) XO0Za CyNeOHOTO 3acefaHus MpUOOIIaeTcst K MaTe-
pHanaM yroJIOBHOTO Jiefia B 00s13aTeIbHOM ropsiike [2].

O0a Buaa MpOTOKOJIA CyAEOHOTO 3acefaHusl U3rOTaB-
JIMBAIOTCS PYKOIMCHBIM CIOCOOOM HJIM C HCTIONB30BAHHEM
TEXHHYECKUX CPEACTB M [OJDKHBI OBITH COCTaBICHBI M
MOJINUCAaHBl  MPEICEAaTeNbCTBYIONIMM U CeKpeTapeM
cynebHoro 3acenanus. OHAKO KpaTKUH MPOTOKOJ JOJDKEH
OBITh N3rOTOBJICH HE MO3/IHEE IATH CYTOK IOCJIE OKOHYA-
Husl cyaeOHoro pasbuparensctBa (4.6 cr. 308 VIIK), a
MOJHBIA TPOTOKOJ, B CBOI O4YEpeldb, COCTAaBISIETCS M
MOJINUCHIBACTCSI HE IO3JIHEE JECSATU CYTOK IOCIe OKOH-
gaHus cyaeOHoro pazoupatenscTa (4.5 ¢1.308-1 VIIK).

O3HAaKOMJICHHE CTOPOH C KpaTKHM IIPOTOKOJIOM
CyaeOHOTro 3aceaHus ITPOU3BOANTCS, a TAKXKE 3aMeUaHus
Ha KpaTKUH MPOTOKOJ CyJeOHOT0 3ace/laHns! MOJaloTCs B
T€ € CPOKH M B TOM XK€ IOpSAAKE, YTO U Ha MPOTOKOJI
CyaeOHOro 3acelaHusl 10 BCTYIUICHHS B CHIIy W3MEHEHHH
U JOIOJIHEHUM.

C 1 suBaps 2021 roga cTopoHBI BIpaBe X0AaTaiicTBO-
BaTh O TOJIyYEHUH KOIUH 3BYKO- WM BHIEO3AIHUCH XO0Ja
OTKPBITOTO CyAE€OHOTO 3acefaHus Ha IMPEJOCTaBICHHOM
WMH 3JIEKTPOHHOM Hocutelie uHpopmaryi. OOBHHSIEMOMY,
coJeprkaleMycss MOJ CTpaXei, Mo ero XomaTalcTBy
KOIMS 3BYKO- WJIM BHJIEO3AIMCH X0/1a OTKPHITOTO Cyne0-
HOTO 3acellaHusl HalpaBIsIETCsl CYAOM II0 MECTY €ro
coJiepkaHus 1oJ cTpaxell. B cimywae paccMorpenust nena
B 3aKpPBITOM CyJEOHOM 3acelaHuH 10 XOJATaiCTBY CTOPOH
cya oOecrieunBaeT BO3MOXKHOCTH O3HAKOMIJICHHS HX CO
3BYKO- WM BHICO3aIHCHI0 XO/a 3aKphITOTO CyAeOHOTO
3acemanus (ct. 309 VIIK).

[MpumeHenne BHIEO- WK ayauoduKcanuu mpu pac-
CMOTPEHHH YTOJIOBHBIX JIeNl TI03BOJSIET 00ECHeYHTh
OOJIBIIYI0 TPO3PAYHOCTh CYACOHBIX TporieccoB. [Ipm
9TOM YBEJINYUTCS TOYHOCTh M JIOCTOBEPHOCTH (DHKCAIHH.
Benenne kpaTkoro mpoTOKojia CyIeOHOTro 3acelaHus
3HAUUTEJIBHO YIpOIaeT paboTy cekperapsi cyneOHOro
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3acemanus (MIOMOINHWKA CYABH), YMEHbIIas OOBEMBI, a
TaKXKe 3aTpadeHHOE BpeMs Ha W3TOTOBJICHHE HTOTOBOTO
MIPOIIECCYaIbHOTO TOKYMEHTA.

OpHako, Ha HAIl B3MIBAL, CYIIECTBYET W PSII IIPO-
OJIEMHBIX BOIIPOCOB, C KOTOPBIMH MOTYT CTOJIKHYTHCS
CyOsl W WHBIE TPaBOOXpPAHUTEIBHBIE OPTaHbl B CBS3H C
HOBOBBEJICHUSIMH.

ITockonbky Bce mporecchl OyayT GUKCUPOBATHCS MPU
MOMOIIY BHUJIEO- WM ayJHO3aMUCH CYH, TOCYAapCTBEHHBIN
OOBUHHUTENH, MA0Bl HMCKIIOYUTH BO3MOXKHOCTH JIBYCMBIC-
JICHHOUW OIICHKH CBOUX JCHCTBUI M UX 00XKAIIOBAHUSI, BBI-
HY>KIECHbI TIEPECTPAaXOBbIBATHCS: CBEPXTOYHO HCIOIHATH
BCC TMPEIIHCAHUS YTOJIOBHO-TIPOIIECCYaTbHOTO 3aKOHa,
HEYKOCHHUTENFHO W 0€3ameUIIIMOHHO pPEeaIn30BBIBATH
rapaHTHPOBAaHHBIC 3aKOHOM IIpaBa BCEX yYaCTHHUKOB yTO-
JOBHOTO mporecca. [Ipu 3TOM He HCKIIOYEHO HCKYCCT-
BEHHOE YCIIO)KHEHHE TPOLEAYPHl B YToAy HCKIIIOYCHHUS
JIBYCMBICJIEHHOCTH I€UCTBUH.

Takke CTOUT OTMETHUTh, YTO yTpaTa 3BYKO- WIH
BUICO3AMICH XO0Jla CyneOHOro 3acenanus (Opak armmapa-
TypBl, HENpHEMJIEMOEe KaueCTBO 3alHCH U T.1.), €CIH
TaKUe OCYIIECTBISUIMCH, OyIeT SIBJISATHCS JONOJHUTENb-
HBIM OCHOBAaHMEM MJII OTMEHBI CyJeOHOro IOCTaHOBIE-
Hus, B cootBercTBuU ¢ 1. 10 4. 2 ct. 391 VIIK [4].
[MosToMy cymsl HOMKHBI OBITH OOECIIEYEHBI COOTBETCT-
BYIOIICH ammaparypoil u OecriepeOoitHON paboToi cucTeM
3BYKO- WJIM BH[ICO3AMUCH, OOCCICUYMBAIOIIUMHI COXpaH-
HOCTB 3BYKO- HJIM BHJCO3aMUCcel CyIeOHBIX 3aceTaHni.

[TpuHATEICE HOBOBBEACHUS MPEIIIONATAIOT TAKXKE 1 HE-
00X0JMMOCTh B O0CCIICUCHUH HCIPABUTEIBHBIX U HHBIX
YUpEeXACHUN anmnapaTypou, IO3BOJIOLIEH O3HAKOMUTH
OOBUHSEMBIX, COAEPKAIIUXCS MOJ CTpaxeH, ¢ ayauo- u
BU/ICO3AIICAME CYJeOHBIX 3aceIaHui.

[Tonaraem, 4To Cynbl MOTYT BCTPETUTHCA €ILIE C OJHOM
po6aeMoil — 03HaKOMJICHHE CTOPOH C KONHMSMH 3BYKO-
WIH BHUJICO3AIMNCH X0/a cyaeOHoro 3acenanus. [IpoTokoi
cyneOHOTO 3acemaHusi Ha OyMa)XHOM HOCHTENE BOCIIPH-
HUMAeTCs, 3alIOMUHAETCSI W yCBamBaeTcsl Oojee MpoIyK-
THBHO, Ha 3TO 3aTPayMBACTCS TOPA3]0 MCHBIIEC BPEMEHH,
YeM TPOCIYININBAHAE 3BYKO- WM BHUICO3AIHCH. Takum
00pa3oM, MOTYT BO3HHKHYTh HPOOJIEMBI C COOIIOACHUS
CPOKOB O3HAaKOMJICHHS CTOPOH C KONUSIMH 3BYKO- HIIH
BUZICO3AMMCH X0/a cyaeOHoro 3acemanus. OCOOCHHO 3TO
aKTyaJbHO IO JielaM, KOTOPBIE paccMaTpUBAIOTCA Ha
MPOTSHKEHUH JUTUTEIHLHOTO BpEMEHH.

Takum o6pa3oM, KpaTKuil MPOTOKOI CyIeOHOro 3ace-
JAaHWS B YTOJIOBHOM IIPOLIECCE SIBISCTCS HOBBIM, aKTY-
ANBHBIM, COBPEMEHHBIM W TPOTPECCHBHBEIM IIIArOM Ha
IIYyTH COBEPIICHCTBOBAHUS 3aKOHOIATEIIHCTBA U MIPOLIEITYPEI
ero mpuMeHeHns. OJHAKO STO HOBOBBEICHHE TpeOyeT
MTOCTOSTHHOTO TIPaBOBOT'O MOHUTOPHHTA CKJIaIbIBAFOIICHCS
CcyneOHOW MPaKTHKH, €e KOPPEKTUPOBKU B HAIIPABICHHU
JIOCTIDKEHUS 3a]1ad yTOJIOBHOTO TIpoIiecca.
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MOHSITUE CJEJICTBEHHBIX JEMCTBUI
1O YI'OJIOBHO-ITPOLIECCYAJIBHOMY
3AKOHOJATEJILCTBY
PECIIYBJIMKU BEJIAPYCh

Jlanmeea JI.C. (bUII)

B VYronoBHO-IporieccyanbHOM Kojiekce PecmyOmuku
Benapych 1999 r. (manee — YIIK) He nano nmoHsATHE OTIpe-
JieNeHNsl CIeICTBEHHBIX AEeUCTBHNA. BmecTe ¢ TeM uccie-
JIOBaHWE JIO00H HaydHOH MpoONeMbl HaJlO0 HAYWHATH C
OIpeeNneHus €€ OCHOBHBIX ONEPAalMOHHBIX MOHATHI.

CrnencTBeHHblE IEWCTBUS MOXHO pacCMaTpUBaTh B
pa3NNYHBIX aCTIEKTaX.

B mupokom cmbIcie — 3TO AEUCTBUSA, IPOU3BOIUMBIE
OpPraHOM YTOJIOBHOTO MPECIEJOBAaHUS B XOJ€ paccieno-
BaHUA Jena. B y3koM cMBbIcae — 3TO IpoleccyalbHbIe
JICUCTBHS, TIPUCIIOCOOJICHHBIE IJIsI COOMpPAHMsl U TPOBEP-
KH TI0Ka3aTeNbCTB.

Ecnu coennHUTH 3TH JBa MOHSATHSA, TO CIIEICTBCHHBIC
JIEMCTBUS — 3TO YacTh MPOLECCYAbHBIX NEHCTBUH, KOTO-
pbl€ TIONYYMIH AETalbHYI0 PErJaMeHTAlMI0 B YTOJIOBHO-
HpOIECCyaabHOM 3aKOHOJATENbCTBE M HAlpaBIICHbI Ha
coOupaHue U MPOBEPKY J0Ka3aTEIbCTB.

CylIecTBYIOT M JpyTH€ ONpPENeNeHHs CIIEICTBEHHBIX
JIEUCTBUI.

CucreMy cleCTBEHHBIX JEHCTBHI 00pa3yIoT:

1) ocmotp; 2) skcrymanusi; 3) OCBHIETEIHCTBOBAHHE;
4) cnenCTBEHHBIM 3KCIIEPUMEHT; 5) OOBICK; 6) BBIEMKA;
7) HaJOKEHHE apecTa Ha IOYTOBO-TelerpadHble U MHbIE
OTMpPABJICHHSI, UX OCMOTP M BBIEMKa; 8) MPOCITYIIMBAHHE
W 3ammch reperoBopos; 9) mompoc; 10) ouHas craBka;
11) mpexpsBaeHne A OmMO3HaHUS; 12) mpoBepka MOKa-
3aHUH Ha Mecte; 13) Ha3HaueHHE W MPOBEACHHE SKCIEp-
TH3bl; 14) mosrydeHme oOpasloB AL CPaBHUTEIHEHOTO
UCCIIEI0BaHMUS.

B cootserctBum co ct. 192 YIIK obummMu npaBunamu
IIPOU3BOJCTBA CJIEACTBEHHBIX IECHCTBUH SIBIISIFOTCS:

1. Bce cnencTBeHHBIE IEHCTBHS 33 HCKIIOYEHUEM
OCMOTpa MecTa IIPOUCIIECTBHS W SKCIEPTHU3BI MOXKET
MPOBOIUTHECSA TOJIBKO ITOCTE€ BO30YXKICHHS YTOJIOBHOTO
Jiena.

2. CrnencTBeHHBIE NEHCTBUS TPOM3BOAATCA, Kak Ipa-
BUJIO, JIUIIOM, B IIPOM3BOACTBE KOTOPOTO HAXOJHUTCS yro-
JIOBHOE [IETIO.

3. IIpou3BOACTBO CIIEACTBEHHBIX JEUCTBUM 3aMIPELIECHO B
HOuyHOE BpeMs (¢ 10 Beuepa 1o 6 yTpa, HO HCKIIOYAETCH,
€CIIM JIUIO MOXKET CKPBITBCS WM YHHYTOXHTH JJOKa3a-
TenbcTBa). Jlompoc He MOXKeT JUIMThesl OoJblie 8 yacoB
¢ mepepbiBOM B 1 wac, a A7 HECOBEPIUIEHHONETHUX HE
Ooiiee 4-X 4acoB.

4. VIIK ycTtaHaBIMBaeT Kpyr y4acCTHUKOB CJEJCTBEH-
HBIX JEUCTBHH, a Takke ydyacTHe MOHATBIX IPU MPOU3-
BOJICTBE CJICJICTBEHHBIX I€UCTBUM.

5. CnenoBatenb, NpUBIEKAs JIHI[ K yIACTHIO B CIEICT-
BEHHBIX JEHCTBUSX, 0053aH YAOCTOBEPHUTH MX JIMYHOCTB,
Pa3bACHUTH MpaBa M OOS3aHHOCTH, a TaKXKe MOPSIOK
MIPOU3BOJICTBA CJICCTBEHHBIX IEHCTBUH.

6. [Ipu MpoM3BOICTBE CIEACTBEHHBIX JEHCTBUI MOTYT
OBITh HCIIONB30BAHBI TEXHUYECKHE CPEICTBA OOHApyKe-
HUSL M (DUKCAlMK CJIEJOB NPECTYIUICHUSI U JAPYTHX JOKa-
3aTeNbCTB.

7. X0 ¥ pe3yabTaThl KaXKJ0r0O CIEACTBEHHOTO JeHCTBUS
(UKCHPYIOTCS B IPOTOKOJIE CIIEICTBEHHOTO ACHCTBHSI.

CrnencTBeHHble ACHCTBUS, HECMOTPS Ha WHAMBUIY-
QIBHOCTh KaXXIO0TO W3 HHX, XapaKTePH3YIOTCS CIEIyIo-
IIMMH PU3HAKAMU:

— JeTajabHO periaameHTupoBanbl YIIK;

— HMEIOT HEIMOCPEACTBEHHYIO HAIPaBICHHOCTh Ha
cobupaHue 1 MPOBEPKY 0KA3ATEIBCTB;

— COMNpPSDKECHBI C BO3MOKHOCTBIO NPHMEHEHHS TOCY-
JTAPCTBEHHOTO MPUHYXACHUS.

YTONIOBHO-TIPOLIECCYANBHBIA 3aKOH IO OOIIHOCTH
OTIEePALMOHANBHON CTPYKTYPH! (COBOKYMHOCTH IPUEMOB,
CPE/CTB, CIOCOOOB MO3HAHUS M yIOCTOBEPEHUSI X XOJa
U pe3yabTaTOB) JENUT BCE CIEICTBEHHBIC JEHCTBHUA Ha
YeThIpe TPYIIIbL:

IlepBast Tpymnma cBs3aHa TPEHMYIIECTBEHHO C
«HETIPUHYJUTEJIBHBIM HAOIIOIEHHEM» — 3TO OCMOTP, 3KC-
ryManusi, OCBHAETEILCTBOBAHME, CIICICTBEHHBIN 3KCIIe-
pumenT (ri1. 23 VIIK).

st BTOpo# rpymiisl cieACTBEHHbIX AEHCTBUM Xapak-
TEpHO M3BSTHE MPEIMETOB, TOKYMEHTOB W MH(pOPMAIHH,
XPaHAIUXCA B MaJOAOCTYIHBIX MECTaX — OOBICK, BBIEM-
Ka, HAJIO)KEHHE apecTa Ha MOYTOBO-TeslerpadHble U HHBIE
OTIIPABJICHUSA, UX OCMOTP M BBIEMKa, NPOCITYIINBAHUE U
3anuch neperoBopos (ri. 24 VIIK).

B ciencTBeHHBIX IEHCTBUAX TPETHEN TPYIIIBI IUPOKO
UCTIONB3YeTCs METOZ BOCHPOW3BEIEHHS BepOasbHOIN MH-
(dopmarnu — 1ONpoc, OYHas CTaBKa, NPEIbSBICHUE IS
OIIO3HAHWS, MPOBEPKa Mmoka3aHmii Ha MecTe (Ti1. 25 VIIK).

UYeTBepTas rpyIina COCTOUT B UCCIIEOBAaHUN CKPBITOH
nHpopManny — Ha3HA4Ye€HHE W TPOBEACHHE HKCIIECPTHU3BI
(t. 26 YIIK).

Kpome Toro, cineacrBeHHble NEMCTBHSI MOYKHO Kiac-
cUpHUIUpPOBaTh W MO IPYTUM OCHOBaHUAM. B wacTHOCTH,
B 3aBHCHMOCTH OT HEOOXOIMMOCTH BBIHECEHHUS MOCTa-
HOBJICHUSI BCE CIICACTBEHHBIC NIEHCTBHA AENATCA Ha JIBE
TPYIIIBL:

1. IIpoBomumble 03 BBIHECEHHS IIOCTAHOBIICHUS:
JIONIPOC; O4YHAsl CTaBKa; MPENbSBICHUE Ui ONO3HAHUSA;
OCMOTD; CIIEICTBEHHBII SKCIIEPUMEHT; IIPOBEPKA MOKA3aHUIT
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Ha MeCTe (3a MCKIIOUEHHEM CIy4acB IPOBEACHUS 3THX
JEUCTBUH B KHMJIMIIE WJIM WHOM 3aKOHHOM BIIAJIcHHH 0e3
cornacusi COOCTBEHHHWKA); JUYHBIM OOBICK (B cioydae
3a7iep’KaHnsl WIIM 3aKITIOYCHUS 1O CTPaxy, a Takke
OOBICK JIMIIA, HAXOASAIIEIOCS B ITOMEIICHWM I HHOM
MecTe, TAe mpoBoauTcs o0bIck (4. 2 ct. 211 VIIK)).

2. IIpoBouMBI€ IO TIOCTAHOBIICHHUIO: OCMOTP KUJIHIIA
U MHOTO 3aKOHHOT'O BIIAJCHUS; SKCTyMalUs; OCBUIETEb-
CTBOBaHME; CIIEICTBEHHBIH SKCIEPUMEHT B KHJIMIIE WU
WHOM 3aKOHHOM BJIaJICHHU; OOBICK; BbIEMKa; HAJO)KECHHE
apecTa Ha IOYTOBO-TeNerpadHble U MHBIE OTHPABICHHMS,
HX OCMOTp ¥ BBIEMKa; MPOCIYIINBAHUE U 3aIHCh IIePero-
BOPOB; Ha3HAYCHHE U MPOBEACHHE 3KCIIEPTU3BI; MOIyUCHHUE
00pa3IoB A1 CPaBHUTEIBHOTO UCCIIECIOBAHNS.

B 3aBucuMOCTH OT HEOOXOANMOCTH CAHKIMOHUPOBAHHS
MIOCTAHOBJICHUSI IPOKYPOPOM CIEICTBEHHbBIC ICHCTBHSA
MOJIPa3ACIAIOTCS Ha:

1. IIpoBogmMmeie 0e3 CaHKIHMH IPOKypopa: OCMOTD;
CIEJCTBEHHBIH 3KCIIEPUMEHT; IMpPOBEpKa IOKa3aHUN Ha
MeCTe, BBIEMKA, IPEIbSIBICHHUE /I ONIO3HAHUS.

2. IlpoBouMBIE C CaHKIMM MPOKYpPOpa: OCMOTP KHIIH-
I1a U MHOTO 3aKOHHOTO BNQJICHUS, a TaKXKe CIIEICTBEHHBIN
SKCIIEPUMEHT, BEIEMKa U NIPOBEpKa IMOKa3aHUH Ha MecTe B
KWINIIE W MHOM 3aKOHHOM BIAJCHUH NIPH OTCYTCTBHH
cornacusi COOCTBEHHNKA WM TPOXKUBAIONMINX B >KWJINILE
COBEPILICHHOJICTHUX JIUII, 00OBICK, IPOCITyIITMBAHHE.

ITo BO3MOXXHOCTH yJacTHs TIOHSTHIX BCE CIICACTBCHHbIC
JIEUCTBHUA MOXKHO Pa3ZeINTh HA!

1. IIpoBoanMBIe ¢ 00S3aTENBHBIM YYacTHEM ITOHSTHIX:
00BICK, BEIEMKA B JKIJIMIIEC U HHOM 3aKOHHOM BJIAJICHUM;
OCBHJIETENILCTBOBAHUE, COIIPOBOKIAIOIIEECS OOHAKEHUEM
JUIA.

2. IlpoBogumMble 6e3 ydacTus IOHATBIX: JOIPOC;
OYHas CTaBKa; Ha3HauYEHHE U IPOBEACHUE HKCIEPTH3HI;
HaJIOXKEHUE apecTa Ha IOYTOBO-TeNerpadHeie W HHbIC
OTIPABJICHHS, UX OCMOTP W BBIEMKA; IIPOCIYIINBAaHHE W
3aIIiCh TIEPErOBOPOB.

CriencTBeHHBIE JEHCTBUS B CIIy4dasiX, IPETyCMOTPEHHBIX
VIIK, npou3BogsTCsl C y4acTHUEM HE MEHee 2 MOHSTHIX.
B cnydasx, He TepISIIMX OTJIAraTeNbCcTB, JHOO MpH
OTCYTCTBUHM pEaIbHONH BO3MOXHOCTH OOECIeUnTh yda-
CTHE IIOHATHIX, CJIEICTBEHHBIC NEHCTBUS IPOU3BOIATCA
C TPUMEHEHHEM 3BYKO- M BHICO3AIICH B CIy4asx H
nopsanake, npeaycmorpeHnbix YIIK. HeBo3aMokHOCTH
HCTIONB30BaHUs CPEJCTB 3BYKO- M BHMJECO3AIMUCH MO TEX-
HUYECKUM HJIM UHBIM NPUYMHAM HE HCKIIIOYaeT MPOIoJ-
KEHHE TPON3BEACHUS CIIEIICTBEHHOTO IEHCTBHS C yda-
CTHeM TIOHATHIX. Il0 ycMOTpeHHIO opraHa yroJOBHOTO
IIpeciieIOBaHMsl TOHIThIE MOTYT Y4acTBOBAaTh B HPOU3-
BOJICTBE CJIC/ICTBEHHBIX JIEWCTBHH M CIlydasxX, HE Hpexry-
cmotpenHbix YIIK (m3menenus B ct. 202 ot 19.07.2019).

CrencTBeHHBIE IEHCTBHSI NMEIOT OOJIBIIOE 3HAYCHHE.
Bo-miepBBIX, OHH SIBISAIOTCS OCHOBHBIM CHOCOOOM cOOHpa-
HUSI ¥ IPOBEPKH JIOKA3aTEIbCTB B YTOJIOBHOM TIporiecce. Bo-
BTOPBIX, B CHIIy JICTAJIbHOW 3aKOHOMATENBHOM perjlaMeHTa-
IINH CJIEACTBEHHBIE ICHCTBUS CO3JAIOT PEATbHBIE MEXaHH3-
MBI 3aIIATHI [IPaB U 3aKOHHBIX MHTEPECOB IPaXkJaH, BOBIIC-
YEHHBIX B c(epy YTOJIOBHO-TIPOIIECCYATbHBIX OTHOIICHHUI.

Takum 00pa3zoM, NOPSAOK IPOBEAECHUS CIEACTBEHHBIX
JIeHCTBUH, TporeccyabHOe OQOPMIICHHE, X XapaKTEPUCTHKA
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MIMPOKO, IIOCIECIOBAaTEIbHO W OCHOBAHHBIC HA 3aKOHE
M3JI0KCHBI B 3aKOHOJATEIbCTBE, FOPHIMUYECKON JIUTEpa-
Type POCCUHCKUX B OEOPYCCKUX YUCHBIX. B Toke Bpems,
Ha Haml B3IJIAJ, CYHIECTBYIOT HEKOTOPHIE MHpOOENs B
3aKOHOJIaTEIIbCTBE.

Tak, xak ykaspiBajoch Beiule, B YIIK He naHo noHstue
ONpEeNieNeHus] CIEACTBEHHBIX NEHCTBUM, UTO MO3BOJSAET
Y4EHBIM TOJKOBaThb 3TO Mo-pasHoMy. Ilpenmaraercs B
cratbe 6 YIIK BHecTH cienmyromiee noustue: “Cnenct-
BEHHBIE JEHCTBUSA — 3TO MPOBOJUMBIE OPraHOM YTOJIOB-
HOTO TIpeclieIoBaHMs MpolieccyalbHble ACHCTBUS, Ha-
NpaBJIcHHbIE HA OOHapyXXeHUe M 3aKperuieHue (akTuye-
CKUX JIaHHBIX, MMCIOIINX 3HAYEHWE /I yCTaHOBICHUS
00CTOSATENECTB COBEPIIIEHHOTO MPECTYIUICHUS .

CpaBHUBasE YroJOBHOTO-IIPOIIECCYabHBIE 3aKOHOMAA-
TenbcTBa Pecyomku Bemapycs u Poccmiickoit denepa-
oMM, Hago oTMeTuTh, uTo B YIIK P® BHIgeneno obiiee
[IpaBWJIO NPOBEJEHUS CIEICTBEHHBIX IEHCTBUI, KOTOpOE
orcyrcTByeT B cT. 192 VIIK Pecnybmuxu benapycs, a
n3naraercs TOJIbKO B IOpUAMYEcKoi nuTepaTtype. CoriacHo
4. 4 ct. 164 YIIK P® npu npou3BoACTBE ClIeICTBEHHBIX
JIEHCTBUI HENOIyCTUMO NPUMEHEHUE HACWUIIUSA, YIPO3 H
UHBIX HE3aKOHHBIX Mep, a PaBHO CO3JaHUE OMACHOCTH
JUIS JKU3HM | 30pOBbS YUaCTBYIOIMX B HUX Jull. [Ipen-
JlaraeM JOIOJIHUTG 1. 6 cT. 192 U 3akpenuTh BBILIEU3IIO-
JKEHHOE TIPaBWJIO B YTOJOBHO-TIPOIECCYAILHOM KOJEKce
Pecny6muku Benapyce.
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MPOBJEMBI IIPABOBOM PETJIAMEHTAILIAN
3AKJIIOYEHHUA JOCYJAEBHOTI'O
COI'JTAHIEHHUA O COTPYJHUYECTBE

Junnux T.H. (PHUII)

3akonoMm Pecmybmuku benmapyce ot 5 suBaps 2015
romga Ne 241-3 «O BHECEHHNH IOMOIHEHUH U U3MEHEHUH B
YronoBHbld, YTOJOBHO-TIpOLIECCYAIbHBIN, YTOJOBHO-
HCTIONHUTENBHBIN KosleKehl Pecyonuku bemapycey Obumn
BBEJICHBI IpaBHWJa Ha3HAUYEHHUS HaKa3aHUSI B CiIydae
3aKITFOYCHUS TOCYAEOHOTO COTTIAIIEHNS O COTPYAHIIECTRE.

[penBapurenbHO 3aMETUM, YTO MHCTHTYT J0CYAeOHOTO
COMNIAIEHUsI O COTPYJHHYECTBE — JTO IMPEXKIE BCETO
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YTOJIOBHO-TIPOLIECCYAJIbHOE SIBIIEHHE, KOTOPOE MMEET 0.
co00lf HMCTOpHI0O BECbMa Pa3HOCTOPOHHEH 3apyOesKHOM
NPaKTUKHA U AOCTATOYHO OOIIMPHBII MAaCCHB JIHTEPATyp-
HBIX UCTOYHHKOB.

IIpormeccyanpHBIN CMBICT AOCYAEOHOTO COTJAMICHHUS
0 COTPYAHMYECTBE 3aKIIOYACTCS B TOM, YTO XOAATalHCTBO
0 3aKJIIOYEHHUH J10CY1e0HOTO COTJIAllIeHUsI O COTPYIHUYE-
CTBE NOA03peBacMblli (OOBHHIEMBIH) BIIpaBe 3asiBUTh
nociie Bo30Y)XJEHHUSI YTOJIOBHOTO fejia U 10 OOBSBICHUS
eMy 00 OKOHYAaHHM IPEABAPHUTEILHOTO PacClieAOBaHUs
(4. 5 ct. 4686 YronoBHO-TpolieccyaabHOro Koaekca Pec-
ny6nuku benapycs) (nanee — YIIK). 3neck He npenmnoa-
TafOTCsl OCBOOOXKICHUE OT YTOJOBHOH OTBETCTBEHHOCTH.
B xoHTEKcTe 6EI0pyCcCKOro 3aKOHOAATENBHOTO IOAX0Ma
CTHMYJIPOBAHNE BBITTOJHCHWS ONpPE/EICHHBIX COTTIAIICHAEM
JIEHCTBUH CO CTOPOHBI ITO03PEBaeMOro (0OBHHSIEMOTO)
BBIPAXKAETCA TOJNBKO B CMATYCHNH HaKa3aHUSI.

OpHoit w3 mpobnem neiictByromeii pemakuun YIIK
SBJISIETCS, Ha Halll B3IJISL, HEJOCTATOYHO MTPOpabOTaHHBIN
MEXaHM3M obecredyeHuss 0e30MacHOCTH OOBHHSIEMOTIO,
3aKJIFOYUBILIETO JOCYAEOHOE COTIIAIlCHHE O COTPYIHHYE-
CTBE WJIM HAMEPUBAIOILETO €ro 3aKIIOYHTh.

Poccuiickuit uccienosarens KybOpukosa M.E. B
OJHOM M3 paboT ommcana JOCTATOYHO OCTPHIH MPUMEp B
nmaHHOM cdepe. Tak, B xone paccieqoBaHUS pa30OMHBIX
HanaJeHNH Ha BOAWUTENECH OBIIM 3aKITIOYEHBI IO CTPAXKY
WICHBI TPecTYMHOH Tpynmel. /loka3zaTenbcTBeHHast 0aza
CTpoMJIach Ha IIOKA3aHHUAX OJHOTO M3 oOBHMHAEMHIX K.,
KOTOpBII coTpyAHMYan co cieactsueM. OIHAKO CITyCTs
HekoTopoe Bpemsi K. Ob11 00HapyxeH B kamepe CHU30 c
nepepe3aHHbIME BeHaMu. OUrypaHT OblT HampaBiieH Ha
JieyeHune, a IMOIKE Ha UM HaI3MPaIolIero HpoKypopa
MOCTYNWJIO MUCBbMO, I'IC K. «kasancs» B OroBope HKO6LI
HEBMHOBHBIX JIML. JIMIIb B X01€ onepaTUBHON pa3pabOTKH
OBLIO BBISIBJICHO, YTO IIOCJIC MPU3HATCIBHBIX MnokazaHui
OH TIOJIBEPTAJICS W3/ICBATEIBCTBAM CO CTOPOHBI COKaMEPHHU-
KOB. B Xozme omepaTuBHOW pa3pabOTKu OBUIO BBISBIICHO,
YTO JO0OPOCOBECTHBIM YYAaCTHHK YrOJOBHOTO IIpolecca
TMIOCJIe TIPU3HATEIBHBIX MMOKA3aHUH CHCTEMAaTHYECKU TO-
BEprajcs W3/EBaTelbCTBAM M YHIKEHHSM CO CTOPOHBI
JIBOMX COKaMEPHHKOB, KOTOpBIE BBIMONHSIN <«3aKa3z» ¢
Boiu. OCHOBHBIM HMX TpeOOBaHHEM ObLIO TpeKpalleHHe
COTPYAHUYECTBA CO CIICICTBUEM.

B Pecniy6nnke benapych nogoOHbIe citydan HE BBISBIISI-
JINCh, OTHAKO VIS MX MpenynpekaeHns HeoOxoammo Oosee
TIIATEJLHO TPOpadoTaTh IPaBOBOM MEXaHM3M 3alllUThI
«COTPYJHUYAIOIIETO) MOA03PEBAEMOT0 (0OBHHIEMOTO).

Ucxons u3 cmbicna cr. 165 VIIK, opran yroioBHOro
IpeciieJOBaHNs BIIpaBe, HO HEe 00s3aH, BBIACIUTH U3 yro-
JIOBHOTO JieJIa B OTAEIBHOE IPOM3BOJCTBO APYroO€ Yro-
JIOBHOE JIEJI0 B OTHOIIEHWH OOBHHSEMOTO, C KOTOPBIM
3aKJIFOYCHO JIOCYJeOHOE COTJIAIIEHHE O COTPYJHUIECTBE.
O‘{CBI/UIHO, YTO TaKasA JBYCMBICIICHHOCTb MOXET CIIYKUTb
OCHOBaHMEM JUIS  B3aUMOUCKIIIOYAIOIUX  PELICHHH,
CBA3aHHBIX C IPUMEHCHUEM 3TOT'O HHCTUTYTA.

Ha namr B3risi1, JaHHBIM BONPOC JTOCTATOYHO TOCIE0-
BaTeJIFHO YPETyJIMpOBaH B POCCHICKOM 3aKOHOAATEIBCTBE.
Tak, [lnenym BepxoBmoro Cyma P® ykaszam, 4yto 1o
CMBICITy 3aKOHA Takoe YrOJIOBHOE N0 TMOJUIE)KUT Bbljiele-
HHIO B OT/IEILHOE MPOM3BOJICTBO. AHAJIOTHYHOE TOJIOKEHHE,

Ha HaIl B3TJIsA[, JOJDKHO OBITH BKIrO4eHo u B YIIK, uro
TTOCITY>KHT 0a30# ISl €MHOOOPA3HOTO TPUMEHEHUS pac-
CMaTPHBAEMOT0 HHCTUTYTA.

Crnemyer TakXKe OTMETHTh, YTO B HACTOSAIIEE BpEMs
rmaBa 8 YIIK mpemycmarpuBaer psg mep mo obecrede-
HUIO 0€30IaCHOCTH YYaCTHHUKOB YTOJIOBHOTO IIpOIlecca U
JPYTUX JUIL. DTH MEPhI MPUMEHSFOTCS MPU HAJTHYUH JTOC-
TATOYHBIX JAHHBIX, YKAa3bIBAIOIIMX HA TO, YTO HMEETCS
peanpHasl yrpo3a yOuiicTBa, IPUMCHECHUS HACHIIHS, YHHY-
TOXKCHHS WJIH TIOBPESIKICHUS UMYIIECTBA, OCYICCTBICHHUS
JPYTUX MPOTUBOIIPABHBIX JICHCTBUI B OTHOIICHUU Y4acCT-
HUKa YTOJOBHOTO MpOlecca, 3alIMIAIONIEr0 CBOM WU
MIpeCTaBIsIeMbIe TIpaBa M MHTEPECHI, a TAKXKe HHOTO yda-
CTHHKA YTOJIOBHOTO TIPOIIECCa, WICHOB €ro CeMbH U OIIN3-
KHX B CBS3M C €ro y4aCTHEM B YTOJIIOBHOM IIpOIEcCE,
KOTOpBIE mepednciessl B ¢T.66 YIIK [1].

W3 nonoxenuit rnaeel 8§ VYIIK HemocpencTBeHHOE
OTHOIIICHHE K JOCYAeOHOMY COTJIAIICHUIO O COTPYAHUYIC-
CTBC HMECT JIMIIb 3alpeT Ha pa3MAlllCHUC CBEICHHI
(a1 cr. 72 VIIK): «Opras, Bexyuuil yroJoBHBIH Ipo-
1IeCC, U JOJDKHOCTHBIC JIMIA, OOeCreynBaroie mpuMe-
HeHue Mep 0e30MacHOCTH, He BIIpaBe pasriiamaTh CBelle-
HUS O JIMYHOCTH 3alMIIAeMOro JIMIA, a TaKkke 00 oOpa-
OICHUU T1003peBaeMoro (OOBHHSIEMOTO) K TIPOKYpPOpY ¢
XOIAaTaHCTBOM O 3aKIIOYCHHUU JOCYAeOHOTO COTIALICHUS
0 COTPYIHUYECTBE M IMPUHATOM IO YKa3aHHOMY XOJaTaii-
CTBY pCIICHUNY.

B T0 e Bpems coriacHo 4. 5 ct. 4688 VIIK «xona-
TaliCTBO O 3aKIIOYEHUH JOCYAcOHOTO COTJAIICHUS O
COTPYIHUYECTBE, CIIpPaBKa CJIEAOBATENSI O BO3MOXKHOCTH
JU00 HEBO3MOXXHOCTH 3aKJIFOUCHHS JOCYICOHOrO coria-
MIEHUSI O COTPYAHHYECTBE, JAOCYIEOHOE COTJalleHue
0 COTPYAHHYECTBE MPHUOOIIAIOTCA K YTOJOBHOMY NEIIy».
ITocnenusst HopMa J1eIaeT BO MHOTOM OECCMBICICHHBIM
3amnpeT Ha pas3rialleHue CBEICHMM, TOCKOJbKY BCe yua-
CTHHKH YTOJIOBHOTO IIpOIlecca, MMEIONINE IPaBO O3Ha-
KOMJICHUS C JISJIOM, B TOM YHCIe JpYyrue OOBHHSIEMEIE,
MTONTYYaroT JOCTYH K TOKYMEHTaM O COTPYAHUYECTBE.

B cBs3u ¢ 3THM, 10 HalIeMy MHEHHIO, HE YYHTBIBACT
HEOOXOIUMOCTh  0CO0OW  3alIUTHl  ITOJ03PEBAEMOTO
(oOBHHSAEMOT0), BRIPA3UBIIETO HAMEPEHHUE COTPYAHUYATH
CO CJIEJICTBHEM, TaK KaK X0JaTalCTBa O 3aKIIOYCHUH J0CY-
JIeOHOTO COTJAIIEHUs O COTPYAHUYECTBE MCKIIOYAET KOH-
(GUICHINATBHOCT  COMCPIKAIIMXCA B HHUX CBEICHHIL.
JymaeTcs, 4to cieayeT NpeayCMOTPETh XpaHEHUE 3THX
JIOKYMEHTOB TI0 TIpaBUJIaM CEKPETHOTO JIEJIOTPOU3BO/ICTBA,
JIOTIOJIHUB COOTBETCTBYIOILIMM yKa3aHueM cT. 67 YIIK.

CoriacHO yroJOBHO-TIPOIIECCYaTbHOMY 3aKOHOJHA-
TENECTBY, MOA03pEeBaeMbIil (OOBUHSIEMBIN) HaleNEH Ipa-
BOM 3asBJIICHUS XOJIaTaliCTBa O 3aKIIFOYCHUHU JTOCYICOHOTO
COTJIAIICHUS O COTPYAHWYECTBE B MICEMEHHOM BHJE Ha
UMl TIPOKYpOpa. YKa3aHHOE XONATAfCTBO ITOITHCHIBACTCS
MMo/I03peBaeMbiM (OOBUHSEMBIM), €ro 3allUTHUKOM, a B
cilydae, eciiil MOJ03peBacMbIM (OOBHHSAEMBIM) SIBIISIETCS
HECOBEPIIEHHOJETHHH, — TaKXe ero 3aKOHHBIM IMPEICTa-
puresem [1].

B cBsi3u ¢ 3TUM BO3HUKAET BOIMPOC O BO3MOXKHOCTH
3aKJTFOYCHHUS JOCYIeOHOTO COTTAMIEHUsI O COTPYTHUIECT-
BE€ C HECOBEPIIICHHOICTHUMH.
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B Pecniybnuke benapych M0 MOKET OBITh PUBIICICHO
K YTOJIOBHOW OTBETCTBEHHOCTH ITO JIOCTIDKEHHWH BO3pacTa
16 ner, a 3a psx npectymiennit ot 14 mo 16 ner. OmHako
YKa3aHHbIE MaTepHaIbHO-TIPABOBBIC HOPMEI TPEIIIONaraloT
JIAITh BO3MOXKHOCTH HECOBEPIIIEHHOJICTHETO NTOHUMATH 3HA-
YeHHE CBOMX MPECTYIHBIX NCHCTBUIA U IIPEABUIETH OOIIeCT-
BEHHO OMACHBIE MOCIEACTBUS. B TO e cornacHo yronoBHO-
MPOLIECCYATbHOMY 3aKOHOJATENbCTBY BpeMs JIOCTHKEHHE
quioM 14-netHero i 16-neTHero Bo3pacTa He MO3BOJISIET
€My CaMOCTOSITEJIbHO NMPUHUMATh PEIICHHE O 3aKITIOUCHUN
JIOCYJeOHOTO COTJIAIIEHUS O COTPYJHUYECTBE.

Tak, cormacHo 4. 1 c1.4685 VIIK B cayuae, eciu
MO/I03peBaeMbIii (OOBHHSAEMBIN) SIBIACTCS HECOBEpPIICH-
HOJICTHHM, XOHATalCTBO O 3aKIIOYEHUH JOCYINeOHOTO
COTJIAIIICHUS O COTPYAHMYECTBE TIOINHCHIBACTCS HE TOJIHKO
3asBUTENIEM, HO U €T0 3aKOHHBIM IIPEICTABUTEIIEM.

B cBsI3M ¢ 3TUM MOTYT BOSHHKHYTH HEKOTOpBIC TPYA-
HOCTH B CIlydae HECOBIIAQJCHHS MHEHHH HECOBEPIICHHO-
JIETHETO TI0J03peBaeMoro (0OBHHSIEMOT0) M €ro 3aKOHHOT'O
MPEACTaBUTENS] OTHOCUTENBHO 3aKIIOYEHHS J0CY1eOHOTO
COTJIAIICHUS O COTPYAHUYECTBE.

OueBUAHO, €CNIN HEMOCPEICTBEHHO CaM HECOBEpILECH-
HOJICTHUI HE HaMEpeH COTPYAHUYATh CO CIIECACTBUEM, TO
HE MOXXET WATH PEYH O 3aKIIOUYCHUH C HUM COTJALICHHUSA,
MMOCKOJIBKY HHUKTO HE HMMeEeT MpaBa IPUHYAUTH €ro K
3asBJICHUIO COOTBETCTBYIOMIETO XOJaTalCTBA.

OpHaKo B Ipyro#l CUTyanuu, KOTAa caM HeCOBEPIICH-
HOJICTHHH KeJaeT W HaMEPeH 3aKIIOYUTh JaHHOE COTJia-
IICHHE, TTOCIIe TOTO KaK aJBOKAT WM CIEIOBATEIh Paszbsic-
HUJIM €EMY BCC IIPABOBBIC IMMOCICACTBUA TAKOI'O pCIICHUs, a
€ro 3aKOHHBIN NpeCTaBUTEIb HE CUUTAET ATO LEJIeco00-
pa3sHBIM U BEpPHBIM, Ha IPAKTUKE MOILYT BO3HUKHYTb
cepbE3HBIE CIIOKHOCTHU: Belb HAa 3aKOHOJATEIbHOM YpPOB-
HE pelIeHNe JaHHOH MpoOIeMbl He periaMeHTHPOBAHO.

MsI monaraem, 4ToO B JaHHOHM CHUTyallud HEOOXOAUMO
BEICTYIIIATh BCE BO3PAKCHHUS 3aKOHHOTO IIPEICTABHUTEIS,
a TaKkKe OpraHM30BaTh Oeceqy HECOBEPIICHHOJETHETO C
MearoroM WJIM TICHXOJOTOM B IEJSX BBIICHEHHUS IIpa-
BIJIPHOM OIICHKH HECOBEPIICHHOJICTHUM XapakTepa H
MIPEJeNIOB COACHUCTBUS CIEACTBUIO UIA PACKPHITHS TIpe-
CTYIUICHUS W, B UTOTE, BEIHECCHUS apTyMEHTHPOBAHHOTO
peuicHusA O BO3MOXHOCTU 3aKJIIOYCHU COTJIAIICHUS,
OCHOBBIBAsICh Ha BBIBOJAX MEAArora U MCUX0Jora.

Takum 00pazoM, ¢ y4eTOM H3JIOKEHHOTO, CUHTAEM
1eJIeco00pa3HbIM JAOTONHHUTE 4. 1 c1. 4686 YIIK crieayro-
ieit HopMmoit: «XoaaTaiicTBO 0 3aKIIOUEHHH J0CyIe0HOro
COTJIAIICHUS O COTPYIOHUYECTBE C HECOBEPIICHHOJECTHUM
TIOJIIIACHIBACTCS. HECOBEPIIICHHOIIETHUM, €r0 3alllHTHHKOM
U 3aKOHHBIM TIpe/ICTaBHUTENeM. B ciydae, ecimu 3aKOHHBIH
MPEACTaBHUTENh HE CUUTAET IeTIeCO00pa3HBIM 3aKITIOYCHUE
JOCYyneOHOTO COTJIAIICHUS] W OTKAa3bIBaeTCS OT TOAIIHCH,
XO/IaTaliCTBO O 3aKJIFOYCHHUU JOCYIACOHOTO COTJIAIICHUS O
COTPYJHHYECTBE MOMKET OBITH 3asBICHO HECOBEPIICHHO-
JIETHUM C COTJIACHS TI€Zarora Wik IICHXO0JIOTa.
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YI'OJIOBHASI OTBETCTBEHHOCTD
3A YBUMCTBO MATEPBIO
HOBOPOXJIEHHOI'O PEBEHKA

Manunosckan A.B. (FUII, Mozunes)

B coorBerctBun co cr. 140 VYromoBHOro Komekca
Pecnyomuku Benapycs (manee — YK) yOuiictBo Marepbro
CBOEro pebeHKa BO BpeMs POJOB MM HETOCPEICTBEHHO
MOCJIe HHX, COBEPLICHHOE B YCJIOBHSAX ICHXOTPaBMH-
pyIoIei cuTyanyu, BBI3BAaHHOHM poJaMu, — HaKa3bIBaeTCs
OrpaHMYeHUEM CBOOOABI Ha CPOK JIO IIATH JIET WM JIHUIIe-
HHEM CBOOOJIBI HA TOT K€ CPOK.

PonoBbIM 00BEKTOM NpH YOUIICTBE HOBOPOXKIECHHBIX
SIBJSIFOTCSL OOILECTBEHHBIE OTHOILECHUSI B Cepe OXpaHbl
KHU3HH YeJIOBeKa. BUIOBBIM OOBEKTOM YOWICTBA HOBO-
PO’KICHHOTO peOeHKa 1 OHOBPEMEHHO BUJIOBBIM OOBEKTOM
YTOJIOBHO-TIPABOBOI OXpaHbI SBIAIOTCS OOIIECTBCHHBIC
OTHOIIEHHS IO OOECIEYEHUIO COLMAIBHBIX BO3MOXKHO-
CTEl: BOBMOXXHOCTH XHTh, OBITH 37I0POBBIM U T.A. Hermo-
CPEACTBEHHBIM OOBEKTOM SIBISIFOTCS  OOIIECTBEHHBIC
OTHOIIICHHS 110 OXPaHEe XH3HN HOBOPOXKAEHHOTO PeOCHKA,
a TaKKe IUI0/1a HETIOCPEICTBEHHO nepe poaamu [ 1, ¢. 35].

Crenyer OTMETHTB, YTO B HACTOALIEE BPEMs B COBpe-
MEHHOM IOpUIUYECKON HAyKe HET OJHO3HAYHOI0 II01X04a
K TOJKOBaHHIO TEPMHUHA «HOBOPOXKICHHBIH PEOCHOKY.
C mo3unuu 1npasa BUANUTCS, YTO I GOPMHUPOBAHMS M-
HOOOpa3HOTO MOJX0Ja K IOPUANYECKOMY TOJIKOBAHUIO
MOHATHSL «HOBOPO>K/IAEHHBIN» JIOTHYHO WCXOIHUTH U3 3a-
KITFOUEHHUS Cy/IeOHO-MEIUIIMHCKOW 3KCIIepTH3bI (MIMEHHO
IO 3aKJIIOUEHHIO TAHHOM 3KCIIEPTH3bI IOPHUCTHI NPU3HAIOT
peGeHKa HOBOPOXIEHHBIM) WM CUMTAaTh MOMEHT Haudaya
JKM3HM pebeHKa ¢ MOMEHTa IIepBOro B3moxa. MoMeHTOM
K€ OKOHYAHUS MeproJia HOBOPOXKICHHOCTH pebeHKa cie-
JyeT cuMTaTh 4 HEIeNu IOocie OKOH4YaHWA poJoB (28
nueit) [2, c. 78].

Ecnu onpenernenue $akra HaIMYIUS KU3HH B3POCIOTO
MOTEPIEBIIEro JI0 ero yOWiCTBa HE BBI3BIBAET OCOOBIX
3aTpy/JHEHHI B HAyKe U Ha MPAKTUKE, TO JIEJIO0 B OTHOLIE-
HUM HOBOPOXKAEHHOTO oOCTOMT HMHade. B 3akoHe 3TO
TIOHSTHE HE PAacKphIBAeTCsS, a B HayKe JI0 HACTOSIIErO
BpPEMEHH SIBIISIETCS CIIOPHBIM BOIPOC O MOMEHTE Haudaya
JKM3HU. YSICHEHHE TaHHOH HpoOJIeMBbl Ba)KHO HE TOJBKO
JUTS TIPaBWIILHON KBaMM(pUKAINK JCWCTBUN YOUMIIBI, HO H
JUIsl  pa3paboTKu IpoOieM TpenynpexJeHus] JTaHHOTO
BUJIA MIPECTYIUICHUI. B CBSI3M C 3TUM 3HAYMMBIMHU CTAHO-
BSTCS BONPOCHI O pa3rpaHU4eHHH YOMHCTBa HOBOPOXK-
JIEHHOTO peOeHKa M abopTa, a TaKke pereHne Borpoca o
Hadaje J>XU3HH HOBOPOXIEHHOTO peOCHKa, YTO OYeHb
CYIIECTBEHHO ISl YrOJIOBHO-TIPABOBOM OXPaHbl KH3HU
YeJI0BeKa.




Yto KacaeTcsi 0OBEKTHBHOW CTOPOHBI paccMaTpuBae-
MOTO TIPECTYIUICHHUS, TO OHA BBIPAXKAETCS B MPUINHCHHUU
CMEPTH HOBOPOXIACHHOMY pPeOeHKY IyTeM JeHCTBHUS (Ha-
npuMep, yOynIeHre WM HaHeCeHHE paH W YIIHOOB) WIIH
Oe3meiicTBHA (OCTaBJICHHE HOBOPOXKICHHOTO 0€3 IIOMOIIH
1 KOPMJICHUS, T.€. CO3HATEIHHBIMH JICHCTBHAMH MAaTepH,
HaIpaBJIeHHBIMH Ha JIMIICHUE XKU3HU MJIaJICHIIA), a TaKKe
NPECTYNHBIM PE3yJIbTaTOM B BUJIE CMEPTH HOBOPOXKICH-
HOTO M INPUYMHHO-CJIEACTBEHHOW CBSI3bIO MEXIY HUMHU.
Jucnozutus ct. 140 YK uMeeT CloKHYI0 KOHCTPYKITHIO,
KOTOPYIO COCTaBISIFOT [IBA CAMOCTOSITEIBHBIX YCIIOBHS,
o0pa3yomux 00bEKTUBHYIO CTOPOHY PacCMaTPUBAEMOIO
cocTaBa TIPECTYIUICHHA: YOWHCTBO MAaTephl0 CBOETO
HOBOPOXXKJCHHOTO pebeHKa BO BpeMs PoOJOB; yOmiicTBO
MaTephI0 CBOETO HOBOPOXKICHHOTO PeOSHKA HEMOCPECT-
BeHHO mocie ponoB. Tak, B cr. 140 VK ykazaH npuzHak
«HETIOCPENICTBEHHO TOCIE POAOBY», T.€. Cpa3y IIOCIE po-
noB. OTHAKO Kak B ICHCTBYIOIIEM 3aKOHOJATEIbCTBE, TAK
U B IOPUINYECKOH JINTEpaType BpPEMEHHas IPOIOJIKH-
TENBHOCTh NEPUOJA «HETIOCPEACTBEHHO I0CJIE POJIOBY HE
packpeiBaercsi. CorylacHO yCTOSIBIIEHCS —aKyIIepcKOH
NpaKTHKE JaHHBIM CpPOKOM MOXXHO CYHUTaTh CpPOK B
24 gaca mocnie OKOHYaHHs PoJoB. Takoi cpok mpeanara-
eTCS B CBS3HM C TEM, YTO JKCHIMHA Cpa3y IOCIe POIOB
JOJDKHA OTAOXHYTH, TIOTOM OCYIIECTBUTH IIEPBOE KOPM-
neHre peOeHKa, YTO B CPEOHEM IPOAOIDKACTCA OKOJIO
cyTok. B maHHOM mepmoze cymecTByeT HamOONbIIas Be-
POATHOCTh BO3HWKHOBCHHS OCJIOKHCHHH Y IKCHIIMHEI,
CBSI3aHHBIX C TIEPCHECEHHBIMH OCPEMEHHOCTEIO U POJIAMH,
B TOM YHCJIE M CO CTOPOHBI €€ MICUXHYECKOTO 3J0POBbSL.

CorjacHO MPOBEACHHOMY HCCICIOBAHUIO YOHICTBO
MaTepbl0 HOBOPOXKJEHHOTO peOeHKa B OCHOBHOM COBEp-
IIaeTCsl BO BpeMs POAOB M Cpa3y ke I0cie poJoB (B Te-
YCHUEC OIHHUX CyTOK), T.C. KOraa BCJIHMKa BEPOATHOCTDH
BO3HMKHOBEHHUSI OCJIO)KHEHHH B OpraHmsMe >KCHIIWHBI,
B TOM YHCJIE PACCTPOMCTBAa IICHXHKH, KOTOPBIE MOTYT
TIOBJIMSITH HA CIOCOOHOCTH JKCHIIMHEI CO3HABATH XapakTep U
OO0IIECTBEHHYO OMACHOCTh CBOETO JEsHUS U (WUIH) PYKOBO-
JIATh MU B TIOTHOM 00BeMe. 3/1ech MOKHO MOJaraTb, 4To
TIOBEJICHUE MATEePH, COBEPIIMBIICH YOUICTBO CBOErO HOBO-
POXKIEHHOTO peOCHKA B JTAaHHBIX YCIOBHSAX, TOJDKHO OBITh
KBaJIM(HUIMPOBaHHO He 110 11. 2 4. 2 c1. 139 YK (yOwmiictBo
3aBEZIOMO MAJIOJIETHETO, TPECTapesioro Win JIMIa, HaXO/s-
IErocst B OECIIOMOIIIHOM COCTOSIHHM), a 110 ¢T. 140 VK.

YOuiicTBO MaTepbhI0 CBOETO HOBOPOXKIESHHOTO peOeHKa
COBEPILAETCA B KOPOTKUH IPOMEXYTOK BPEMEHH MEKIY
poIaMu ¥ MOMEHTOM HACTyIUIeHHs cMepTu. K Bompocy o
BPEMEHHA W YCJIOBHSAX COBEPIICHHUS ICSHUS HEOOXOIHMO
MOAXOINTh WHIMBHIYAIFHO, HAa3HAYaTh IIPOU3BOJICTBO
KOMIDIEKCHOH CyJneOHOM  TCHXOJIOTO-TICHXHATPHIECKOM
9KCHEPTU3BI, YTOOBI YCTAHOBHUTH HAJMYUE WU OTCYTCTBUE
Y JKCHIMHBI B MOMEHT COBEPIIICHUS yOMICTBA OTKIOHCHUS
OT HOPMAJIbHOT'O COCTOSTHUS IICUXUKH.

CyOBbeKTOM MPeCcTyIUIeHH s, peycMoTpeHHoro cT. 140
VK, sBnsercs ¢Qusuyeckoe BMEHSEMOE JIHMIO: MaTthb
pebenka, mocturmas 16 ner. CreaoBareiabHO, CyOBEKT
KOMMEHTHPYEMOI'O IPECTYIUIEHUS — CIIELUaIbHBIN, T.C.
7Moo, oONajaroliee JOMOJHUTENHBIMA MPU3HAKAMH,
OTHOCSIIIIMMUCS K MOy BUHOBHOTO. B oTnmune ot yOmii-
crBa (ct. 139 YK) 3akoHOzaTens ycTaHOBIIL, 4TO 110 cT. 140

VK yrosoBHas OTBETCTBEHHOCTh HACTYMAET IO JOCTHKE-
HUM 16 neT. YUuThIBaeTCs, 4TO COLMAIbHAS CYIIHOCTBH
JAHHOTO MESHHUS HE OCO3HAETCS HECOBEPLICHHOJIETHEH
MaTephIo-yOmiiliel, Tak KaK B IJJaHE MATCPUHCTBA OHA HE
JIOCTHUIJIA TOJKHOM AMOLIMOHAJIBHOM, JYXOBHOM U MHTEJ-
JIEKTyaJIbHOH 3penocTu. BMmecte ¢ TeM mo npu4uHe pas-
BUBAIOIICHCS  aKCElIepalluu  IIeJeco00pa3HbIiM  OyJeT
SIBJISITBCSL BOIPOC O BO3MOXKHOCTH CHMIKEHHS BO3pacTta
yrojoBHo# orBeTcTBeHHOCTH 1O cT. 140 YK 1o 14 ner.

CyObeKTHBHasI CTOpOHAa YOMHCTBAa MaTepbi0 HOBOPO-
KIICHHOTO pe0EHKa MOXKET OBITh BBIpaXKEHa B BHJE IPS-
MOTO WJIM KOCBEHHOTO yMbIciia. MoTHBaMu yOuWiicTB Ma-
TepSMH CBOMX HOBODPOKACHHBIX NE€TEH B OOJBIIMHCTBE
CITy94aeB BBICTYMAIOT CTBIA, CTPaxX OCYKICHHUS CO CTOPOHEI
o0rmIecTBa, CTpax mepen poauTesIMA, O0S3HB 3a OyayIiee
pebeHka, TakKe COCTOSHHE MaTepHalbHON HYKIBI, 0e3-
paboTHna, a neNblo — JUIICHUE )KU3HU CBOETO HOBOPOXK-
JIEHHOTO peOeHKa.

Otmernm, yto npumeHenue ct. 140 YK Pecry6nuku
Benapyck orpaHuueHo u (WIM) YCIOXHSETCS U OIpene-
JICHUEM JIpyTUX BPEMEHHBIX paMokK. [ mpumeHeHus
cT. 140 YK Pecnybnuku Benmapychk He00X0IUMO yCcTaHO-
BUTh, YTO yOHMICTBO COBEpILIEHHO BO BpPEMs POJOB WU
HETIOCPEACTBEHHO TI0CJIE HUX, T.€. MOMEHT OXPaHbI XHU3HH
HOBOPOXJICHHOT'O OTPaHNYEH.

[McuxoTpaBMupyromasi CUTyanusi Mpu AETOyOHICTBE,
BBI3BIBAETCS HE TOJNBKO POJAMHM, Kak yka3aHo B cT. 140
VK, HO u camMuM (aKTOM OEpeMEHHOCTH >XCHIIWHBI U
OKpYy>Karomie ee 00CTaHOBKO.

Crexyer ¢ y4eTOM BBIIIE HU3JI0KEHHOTO JUCIIO3UIUIO
cT. 140 YK u310XuTh B cieayromen peaakuuu: «Y Ouii-
CTBO MaTepbhl0 CBOEro peOdeHKa BO BpeMs DPOJOB HIIH
HETOCPEJICTBEHHO TOCIIe HUX, COBEPIICHHOE B YCIOBHUSIX
NICUXOTPaBMUPYIOLIEH CUTyaluy, BBI3BAaHHOW OepeMeH-
HOCTBIO U pOAaMH, KOrja BUHOBHasd HE MOIJla B MOJTHOM
Mepe CO3HaBaTh 3HAUEHHE CBOMX ACHCTBUII MM PYKOBO-
JATH UMU.
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KAK COKPATHUTDb CPOK O3HAKOMJIEHHUA
C YI'OJIOBHbBIM JEJIOM?

Mapmuinos 10.A. (BHII)

3akononatenem B YIIK Pecny6muku bemapycek ycra-
HOBJICH TPEJENBbHO JOMYCTUMBIM CPOK O3HAKOMJICHHS
OOBHHSIEMBIX, UX 3aKOHHBIX IMPEICTABHUTEIICH, 3AIUTHH-
KOB ¢ yroyioBHeIM nienioM. CormacHo 4. 4 c1. 257 VIIK
HE3aBUCHMO OT YHCJIa OOBHMHSEMBIX, NMPHBICYCHHBIX K
OTBETCTBCHHOCTH TI0 YrOJIOBHOMY JeNy, OOIIHH CpOK
03HAKOMJICHUS C JETIOM CTOPOHBI 3alIUTHl HE MOXKET Tpe-
BBHIIIATh OJJHOTO MeECSIla ¢ MOMEHTA MPEIbSIBICHUS JIeia
obBuHsieMoMy [1]. OmHAKO B MUCKJIFOUUTEIBHBIX CIyJasx
JIOITyCTUMO €T0 MPOJUICHUE MPOKYpopoM. [ paHHIIBl Takoi
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MIPOJIOHTAINH B 3aKOHE YETKO OTOBOPEHBI, TP 3TOM OHHU
HE JTOJDKHBI BBIXOJUTH 32 PaMKH IPEABAPUTEIHHOTO pac-
CJIeJOBaHUs, a MIPH COIep KaHUN 0OBHHSAEMOTO IO CTpa-
)K€l — He MOJDKHBI NpPEBBIIAaTh MaKCHUMAJIbHBIA CPOK
MIPUMEHECHHS JAHHOW MEpHI TIPecedeHUs.

Bmecte ¢ TeM, B cHUTyamuu, KOTAa O3HAKOMIICHHE
OOBHHSIEMOT'0 M €ro 3aIlUTHUKA C YTOJOBHBIM JIEJIOM J0
OKOHYAHHUS IpPEJEeNIbHOIO CPOKa COAep’KaHWs MOA CTpa-
el HeBO3MOXkHO, I'eHepanbHbI npokypop PecrmyGnuku
Benapych minm Jnno, MCHONHSIONIEE €ro O0sI3aHHOCTH,
BIIpaBE€ HE MO3/HEE OECATHU CYTOK JO0 UCTEUEHUs STOrO
cpoka Bo30yauth nepen IIpexcemarenem BepxoBHoro
Cyna PecrryOnukn bemapych xomatalicTBO 0O MpOATICHHA
CpOKa COJCpKaHHs MOJ CTpaked s O3HAKOMIICHHUS C
YTOJIOBHBIM JIEIOM, HO HE CBEIIIIE MeCTH MecsmeB (4. 9-11
ct. 127 VIIK Pecny6muku benapycs) [1].

B mpaxTrueckoi OesTeNbHOCTH OPraHOB YIOJOBHOI'O
MpecIeOBaHUs BCTPEUAIOTCS (PaKTHl  yYMBIIUIEHHOTO
3aTSATUBaHUS BPEMEHH O3HAKOMIIEHHS C JeJIoM OOBH-
HSIEMBIM U €ro 3aIllUTHUKOM, KOT/a, HallpuMep, H3ydeHue
HeOOJBIIOr0 MO0 00bEMY YIOJIOBHOTO Jiefla IPOUCXOIMT
0e3 KaKoW-1100 YBaXKUTCIHLHOW MPUYMHBI IIEIBIA MECSIIL.
VIIK Pecny6nuku benapycs 1960 roga B momoOHOH cu-
Tyalllu TPEIOCTaBIII CIIEAOBATEIIO IPAaBO CBOMM MOTH-
BHPOBAaHHBIM IIOCTAHOBIICHHEM, YTBEPKICHHBIM IPOKY-
POpOM, YCTaHABJIHMBATH OMPEICICHHBI CPOK IS O3Ha-
KOMJIEHMsI ¢ MaTepuanamu aena [2]. HedctByrommii YIIK
Peciybrmmkn Benmapych He mpemycMaTpuBaeT Takod BO3-
MOJKHOCTH, YTO MHOTJIA BIICUET 3JI0YMOTPEOJICHUE TIPaBOM
CO CTOPOHBI OT/ICTIbHBIX YYaCTHUKOB YTOJIOBHOTO IIpoLIecca.

B xauecTBe BBIXOZa W3 CO3JABIIETOCS ITOJOKEHUS
N.B. lanpko npeniaraet JMYHOE NPOUYTEHUE CIIeI0BATEIEM
O0OBHHSIEMOMY MaTEpHAJIOB JeJa C OTPaKEHHEM 3TOTO B
COOTBETCTBYIOIIEM TpoTokoje [3, c¢.71-72]. Tlonaraem,
YTO JaHHOE MpEeAJOKEHHE MOXET ObITh 3()(PEKTHBHBIM
TOJIBKO TIPU YCIIOBHH YYaCTHS B JIeJie OAHOTO-IBYX OOBH-
HsieMbIX. [Ipu ygacTuu B [eire HECKOJIBKUX OOBHHSEMBIX
HEOOXOIUMBI IPYTHE COCOOBI PEMICHHUS 3TOH MPOOIEMEI.

CoBMecTHOE 03HAKOMIICHHE OOBHHAEMBIX C MaTepHa-
JAMH YTOJIOBHOTO Jena HempomycTumo. OIHOBpEMEHHOE
(HO He coBMecTHOe!) O3HaAKOMIJICHHE OOBHUHSAEMBIX C
MaTepHajlaMH JieJa BO3MOXKHO, HO MPH YCIOBHUU HAIUYHSA
B Aene OByX M Oojee TomoB. Ho u B 3TOM ciyuae uis
MIOCTIEIOBATENHHOTO  O3HAKOMJICHHS C MaTepHalaMu
(moxymeHTamMM) HadaThb O3HAKOMJIEHHE OOBHHSEMBIX
B OAMH MOMEHT (BpPEMEHHOH OTpe30K) He IOJydHuTcH,
MTOCKOJIBKY TIEPBEI OOBHHSEMBIA OJKEH 03HAKOMHTHCS
C JOKYMEHTaMH, TIOMEIICHHBIMA B TIEPBEIA TOM, U TOJIBKO
IocJIe 3TOr0 ¢ MaTepHallaMH TOr0 TOMa CMOXKET 3HAKO-
MHUTBCS BTOpOW 0OBHHsAeMBbIH. UTO Kacaercss MpOYTCHHUS
BCIyX MAaTepHajoB Jejia CIEAOBaTeNieM, TO CIEeIyeT
YYeCTh: ecIi OBICTPHIM TeMIT peul (YTEHHUS) COCTABIACT B
cpexaeM 100-120 cmoB B MHHYTY, TO JUISI IPOYTEHHS Of-
HOTO JIMCTa YTOJOBHOTO Jefla, COAEPIKaIlero MpUMEpHO
360 cioB, cremoBaTeNIO IOHAMOOWTCS KAaK MHUHUMYM
3 muHYTHL. CKOJBKO k€ BPEMEHH MOHAJI00UTCS Cle0Ba-
TENI0 JUIA TPOYTEHHUs BCIyX MarepuanoB 10-TomMHOTO
YTOJIOBHOTO JIeJIa, €CITH KaKIBIi TOM COJICPKUT HE MEHee
250 nucroB? IlpuMepHBINA MOJCUYET MOKA3BIBAET, YTO IS
npouteHust (6e3 mepepbIBoB!) BCIYyX TOIBKO OHOTO TOMa
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CJIeoBaTeNI0 TPHUACTCA 3aTpaTuTh 12 C TIOJOBHHOMN
gacoB. C mepeppiBaMu (1 TipueMa MU A OTHbIXa)
MPOYTEHHE BCIYX TOJIBKO OJHOTO ToMa 3aiimer 15 c
MOJOBHHONW 4acoB. O3HAKOMIJIEHHE XK€ TOJBKO OJHOTO
OOBHHSEMOTO IyTEM MPOYTEHHS €My BCIyX MaTepHaIOB
JIECSITUTOMHOTO YTOJIOBHOTO fnena 3aiimer 12,5 paboumx
JHeH (IpW yCIOBMM, 4TO pPabo4Mii AEHb CieaoBarels
OyneT cocTaBisATh 12 4acoB).

W 3TOT mpuUMEpHbIH pacdeT BpEMEHH MPOM3BEACH C
YYETOM Y4YacTHsi B O3HAKOMJICHHH TOJBKO OJHOTO OOBH-
HsieMoro U 0e3 ydeTa TOro 00CTOsATENbCTBA, YTO JUIs 3aTsI-
TMBaHMSI PACCMaTPUBAEMOI0 NPOLECCYaIbHOTO ACHCTBUS
CTOpOHA 3aIIUTHl (0OBHHSAEMBIH, €ro 3aKOHHBIH MpecTa-
BUTEIb, 3AIIUTHHUK) MOTpeOyeT NEeMOHCTpAIMH 3aIlncei
Ha MarHUTHBIX HOCHUTEISX, €CIIM TAKOBBIE IPOU3BOIMUINCH
U TIPUJIAraroTCs K IIPOTOKOJIAM CIIEACTBEHHBIX (TIporeccy-
ANBHBIX) AeWcTBUH. KpoMe orpoMHBIX M HEOmpaBIaHHBIX
TpyAO3aTpaT, MOTepH padodero BpeMeHH, (QyHKIHH
ClIe/oBaTeNsl, 3a4acTyl0 HMMEIOIIEro B IIPOU3BOJICTBE
Oouee iecsTKa YrOJOBHBIX J€Jl, CBEICHBI K 003aHHOCTSIM
Ha/3upaTtess, CIeIsIlero 3a COXpaHHOCTHIO JIUCTOB yro-
JoBHOro Aena. Ilomaraem, uro Takoii moaxon B 21 Beke
HEMpHUEMJIEM.

CBoeoOpasHbIil MOAXO K PEIICHHIO MPOOJIEMBI yCTa-
HOBJIGHHSI CPOKOB O3HAKOMJICHHSI C MaTE€pHAaMH yTro-
noBHOTO paenma mpemraraetr [1.I. Mapmudpun [4, c. 22].
Jlymaercs, 9To OIHMM N3 BO3MOXKHBIX BapHaHTOB pelle-
HUSI JaHHOH mpoOsieMbl OBLTO OBI pa3liesieHHe MaTepHa-
JIOB YrOJIOBHOTO JieNla Ha JIBE YacTH (IIarku), B IEpPBOH U3
KOTOPBIX OBUIH OBl COCPEIOTOUCHBI MaTepHaibl IPOBEPKU
BCEX CJICIACTBCHHBIX Bepcnﬁ, BBIABUT'aBIINXCS B IIPOLECCE
MIPeIBapUTEILHOTO PACcCIeJOBAHUA, IPOTOKOJBI CIEJCT-
BEHHBIX (TPOLIECCYaNbHBIX) IEHCTBUI, MPOM3BOIUBIINX-
cs 6e3 ydacTust 0OBHHSIEMOro (II0J103peBaeMoOro), Mare-
puajibl B3aHMOZ[eI>iCTBPIS[ opraHa CJCIACTBHUA C OpTraHaMu
JIO3HAHMS, a TAK)KE MaTepUalIbl, IEPEUHCICHHBIE B 4.8 CT.
193 VIIK Pecrryonuku bemapycs[1].

Bo Bropoi#i manke, ¢ KOTOpOil 1ONYyCTUMO 3HAKOMUTh
OOBHHSIEMOTO M €ro NpeJICTaBUTENeH NpPH OKOHYaHHWHU
MPEBAPUTEIBHOTO CIEICTBUS, JOJDKHBI OBITH COCpENo-
TOYEHBl MaTepUalibl MPOBEPKH BEPCHH, BBIIBHHYTOU
OOBHHSIEMBIM H CTOpOHOfI 3alyuThl B ILECJIOM, a TaKXC
TIOCTaHOBJICHUE O TMPHUBJICYCHUU JIMIIa B KaUYCCTBE 00BHHSIC-
MOTO, TIPOTOKOJIBI CIIEACTBEHHBIX (MPOIIECCYaTbHBIX) MEHCT-
BUH, MPOM3BEJICHHBIX C y4acTHeM 00BHHsieMOro. [10100HbIi
NOpsIIOK  (DOPMHUPOBAHUSI MaTEpHAOB JieNa CYLIECTBYET
¢ 1989 r. B Urtanbsiackoii pecriybuuke [5, ¢. 128-130].

Opnnako Gonee MEepPCHEKTHBHBIM BapHaHTOM PEICHUS
npoOJieMbl COOTIOIEHNST Pa3yMHOTO CPOKa Ha O3HAKOM-
JICHUE JIUI ¢ MaTepHaIaMi OKOHYEHHOTO TTPOU3BOJICTBOM
YTOJIOBHOTO JIefla SIBIISICTCS, IOJIaraeM, HaIpaBlICHUE
MOTEepIEeBIIEMY, OOBHHIEMOMY M HUX MpPEICTaBUTEISIM
JNIEKTPOHHON BepcHU (KOTHMH) YTOJOBHOTO JelNa, COAep-
JKalled TEKCTbl BCEX IPOLECCYaJbHBIX JOKYMEHTOB,
COCTABJIIBIIUXCA HA CTAaOHUAX BOS6y)KJICHI/I${ Jciia U npea-
BapHUTEIBHOTO PACCIEIOBAHUS.

[Tonmaraem, 4To TaHHOE HOBOBBEJCHHE MO3BOJIHT Oec-
NPENSTCTBEHHO 3HAKOMHUTH C MaTepHalaMH YrojOBHOI'O
Jlenla BCEX 3aMHTEPECOBAaHHBIX JIMIL, NPU 3TOM Oyaer
UMETh OTPOMHBIH SKOHOMHUYECKHH 3ddeKT Bciencrsue




SKOHOMHH BPEMEHH CJIEIOBATENsA, APYTHX YYaCTHHKOB
nporecca. MIMEHHO TakoW MOPSAIOK O3HAKOMIICHHS I10-
3BOJIUT 3HAKOMHTH C JEJIOM OJHOBPEMEHHO KaK BCeX
TIOTEPIIEBIINX, TAK ¥ BCEX 0OBUHSIEMBIX.
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3HAYEHUE TAKTUKU HASHAUYEHUS
U IIPOBEJEHUSI
XUMUKO-TOKCUKOJOTNYECKOMN
SKCIEPTHU3BI 1151 PACCJIEJJOBAHUSI
YI'OJIOBHOI'O JIEJIA

Mouceenxo /1.0. (EHII, Mozuneg)

OO0meMy mpaBmTy IPOU3BOJICTBO CIIEACTBEHHBIX ACH-
CTBHH OCYIIECTBISETCS TOJNBKO ITOCIE BO30YXKICHUS yro-
JoBHOTO nena. J{o Bo30yKACHUS yTOJIOBHOTO Jiejla Ha3Ha-
YarOTCS . TIPOBOMATCS IKCIEPTU3BI, KOTOPHIC HATIPABICHBI
Ha YCTAaHOBJICHHWE IPH3HAKOB MPECTYIUICHHS, pa3rpaHU-
YeHHE TPECTYIHBIX JACSHUN C WHBIMH IpaBOHAPYIICHUS-
MU (Hampumep, JUIsl YCTAaHOBJICHUSI MPUYMH CMEPTH, CTe-
TIEHU TSDKECTHU TENECHBIX MOBPEXICHUHN, MPU3HAKOB TIOI-
JICNIKH; AT OIpEeAETICHHUs, SIBJIETCS JIM BEIIEeCTBO HapKo-
TUYECKUM, OTHECEHHSI OPYKHS K OTHECTPEIHHOMY H T.I1.).

B HacTosiiee BpeMsi YMCIO CIy4aeB YMBIIUICHHBIX
OTpaBIICHUI CO CMEPTENBHBIM HCXOIOM Bo3pocio. Ha
MPaKTHUKE BBISBICHBI Pa3IMYHBIC OTPABICHUS, 3TO OTHO-
CUTCS U K YOHHCTBAM, U K CAMOYOHHCTBaM.

TokcuKoIOTHIecKast IKCIePTH3a — ITO UCCIICIOBAHNS,
KOTOpPBIC YCTAHABJIMBAIOT HAIMYHE TOKCHHOB M OTpaBJe-
HUM B OpraHM3Me YelIOBEeKa, M3y4arT MX COCTaB W BUI,
CTETIeHb MOPaXKEHUsI opraHu3ma. Vcmonb3yeT MeToasl U
3HaHWUSI TOKCHUKOJIOTHH, MEXIUCIUIIMHAPHON HAYKH,
KOTOpasi u3y4aeT CBONCTBA TOKCHUYECKHUX (PaKTOPOB M HUX
BIUSTHUE HA OPTaHU3M.

ToxcukoyioTHs — 3TO HayKa O f7aX, TO €CTh Hayka,
M3y4Jarolas sIOBUTHIC BEIECTBA, OMACHOCTh WX BO3JEH-
CTBUSI HAa >KMBBIE OpPraHM3MBbl, a TaKXe HX CBOMCTBa,
MEXaHU3MBI JICHCTBHSI, METO/BI JICUCHUS U OOHAPYKCHUS.

U3 ykazaHHOro onpeiesieH!st MO>KHO BbIIETUTh NPU3HAKH
CyAeOHO-MeTUIIMHCKOW TOKCUKOJIOTHIECKOH IKCIIEPTU3BI:

1. 3o mporieccyanbHOe neiicTere. To ecTh, OCHOBAHUSIMU
JUTSL OCYIIECTBIIEHUS SKCIIEPTHU3BI SIBJISIIOTCS ONpEeIeHNe
Cyla, TIOCTaHOBJICHHE CyIbM WIJIN cienoBatens. Tak ke

MIPOM3BOJCTBO SKCHEPTHU3HI MOJIHOCTHIO PETIIAMEHTHPYETCS
3aKOHOJATEIbCTBOM.

2. LensaMu mpoBefeHUsT CyneOHO-MEIUIIMHCKON TOK-
CHKOJIOTHYECKONW OSKCIIEPTU3Bl SBISIOTCS: BBIJCIICHHE,
oOHapy>XeHHEe U KOJIMYECTBEHHOE OIpEIeNICHIE TOKCHIEe-
CKUX BEIIECTB B HCCIEAYEMOM OOBEKTE.

3. CyneOHO-MEAMIMHCKAs TOKCHKOJIOTHYECKash SKC-
MepTU3a — 3TO JACATCIILHOCTh, OCYIICCTBIIEMAast dKCIep-
TOM, TO €CTh JIMIIOM, OOJIaJaONIMM CIICIIHaTbHBIMK 3HA-
HUSIMH B 00JIACTH MEIUIIUHBI, XUMHH, OMOJIOTUM U TOKCH-
KOJIOTHH.

4. OcoOblil OPSIOK HA3HAYCHUS TOKCHUKOJIOTHYCCKON
SKCIIEPTHU3BL.

5. OcoOBIif TOPSAAOK MTPOBEACHUS TOKCHKOIOTHIECKOI
9KCIEPTHU3HL.

6. Croit mpenmer uccnenoBanus. [Ipeqmer cymebHO-
MEIULMHCKOM TOKCHKOJIOTUYECKON SKCHEPTU3BI COCTaB-
JISFOT MEAWIMHCKUE M PA3INYHBIC MEIUKO-OMOJIOTHIECKIe
BOIIPOCHI, KOTOPhIE MOTYT BO3HHUKHYTh MPH MPOBEICHUH
MPEIBAPUTEIHLHOIO PACCleIOBaHMS I BO BpeMs cyeo-
HOTO pa30upaTresbCTBa Jena.

7. Croii 00bekT uccienoBanus. O0beKTaMu CyaeOHO-
MEIUIMHCKOM TOKCUKOJIOTMYECKOH OSKCIEPTU3bl MOIYT
OBITH XUBBIC O (KUBBIC JIMIA), TaK K€ TPYIBI U pa3-
JUYHBIC MIPEIMETHI, KOTOPBIE CIIY)KIIH WA MOTJIA OBITh
OpPYIOVSIMH TIPECTYIUICHHSI, COXPAHIIN WIH BO3MOXHO
AMEIOT Ha cebe clembl MPEeCTYIUICHHUS, OBUIH OOBEKTOM
MIPECTYITHBIX ACUCTBUH, a TaK Xe, NO0bIe Opyrue mpen-
METHI, KOTOpBIE MOTYT CTaTh CPEACTBOM K OOHAPYKCHHUIO
MPeCTYIUICHUS (BEIIECTBEHHBIC TOKA3aTeIbCTBA).

IIpoBeneHne CyneOHO-MEAMIMHCKYIO — KCIEPTH3Y
ClIeZlyeT HA4YMHATh C OCMOTpPa MECTa TPOUCIICCTBHUS.
HccnenoBanre MecTa IPOKCIIIECTBUS MOXKET IIPOXOIUThH B
Pa3HBIX MECTax, B 3aBUCHUMOCTH OT poga cmeptu. llpu
OTpaBJICHUH M CMEPTH B JICYCOHOM YUPEIKICHUHU CIEIO0-
BaTeNlb JleNaeT 3ampoc Juny (opraHy), HasHAYUBIIEMY
AKCIEPTH3Y, 00 UIBATUU IPOMBIBHBIX BOJ U JIp. 00BEKTOB
YMEpILEro OT OTpaBJCHUA. Tak e MPOUCXOAHUT Tudde-
peHIHANbHAS TUArHOCTHKA OTPaBJICHUN W 3a00JEeBaHUM,
HaTIpUMep OTPABICHUS ITHIICHIIINKOIIEM H CETICHCA.

[Ipu cMepTu BHE NEUEOHOTO YUPESKICHHUS OKa3a-
TEJILCTBA MMEBIIIETO MECTa OTPABJICHHS TOJIYYaIOT, COOH-
pad 1 THATCJIbHO U3yvast O6CTO$ITGJ'H)CTB3, MMPpOUCHICCTBUA.
WHorma oHU MpSIMO YKa3bIBAlOT HA OTPABJICHUE: OJHO-
BpEMEHHOE 3a00JIeBaHHE HECKOIBKHX YEJIOBEK IOCIe
yrnoTpedJieHns1 KaKoro-Iub0 HalMTKa HEM3BECTHOTO MPO-
HCXOXKICHIS, TIOTEPs CO3HAHUSA HECKOIBKHMH JFOJIbMH, T. €.
MTOTO3pEHNE Ha' OTPaBIICHIE BOSHUKACT TAKXKE B CIIydasXx,
KOTJla caMo 3a00JIeBaHUE WM CMEPTh HACTYIAIOT HEOXKH-
JAHHO, 0€3 KaKNX-JIM00 BIUIUMBIX MTPUIHH.

[Ipu BBISICHEHHH OOCTOSITENBCTB CMEPTH CIELyeT IO-
MBITAThCS. YCTAHOBUTH XapakTep OTPaBIICHUS, a UMCHHO,
HMMEJI0 JIM MeCTO YOHHCTBO, caMOyOHHCTBO MIIM HECUaCT-
HBIN ciiy4ail.

OcMOTp MecTa MPOUCIIECTBHSI IPHU OTPABIICHUAX, KaK
TIPaBUIIO, IPOU3BOAUTCS B CBS3H C OOHAPYKEHHEM TpPYTIa.
He Bceraa mpoucuiecTBre, CBSI3aHHOES ¢ OTPABIICHHEM OT
HaJasa JI0 KOoHIa (OT MOMEHTa BBEICHHUS si7a 10 HACTYII-
JICHUS CMEpPTH) TPOXOIUT HWMEHHO B TOM MeECTe, TJe
OOHapyXeH TPyTI.

133



https://etalonline.by/document/?regnum=HK9900295

B no1o0HBIX ciydasx HEOOXOAMMO OCMOTPETH MECTO,
TZIe TIPEIIOI0KHUTEIFHO HaYaloch OTpaBieHue. B ciaydae
oOHapyXeHHUsI Tpylla, MPH IOJO3PECHUH HA OTPaBICHHE
clejoBaTeNlb BCeraa JOJDKEH NPUBJIEKATh CyneOHO-
MEIHUIITHCKOTO SKCIIepTa.

s Hagama, HEOOXOIMMO TPOBECTH OMPOC, Ha TPea-
MET CUMITOMOB OTPABIICHHUSL.

KpoMe TOro, omHOBpeMEHHO B OIOpO CyAeOHO-
MEIMIIUHCKON 3KCIIEPTH3HI HAIIPABIISIOT:

1. Komuto mnocTaHOBIeHHs O Ha3HAYeHUH CYAeOHO-
MEJIMIIMHCKOM SKCIEPTH3bl TPYIIA; HaNpaBJeHHe CyaeOHO-
MEMIHCKOTO 9KCIepTa C KPaTKUM H3JIOKEHHEM O00CTOsI-
TETIHCTB HACTYIUICHHUSI CMEPTH W OCHOBHBIX JJAHHBIX HCCIIEIIO-
BaHUS TPYyIIAa W JAWArHo3a; (paMIIMH, HHAIMAJIOB U BO3pacTa
YMepIIero; KakuM SZIOM MOTJIO OBITH BBI3BAHO OTpABJICHHE,
BOIIPOCOB, MOUIEKAIINX PAa3PEIICHAIO IKCIIEPTOM-XUMHKOM;

2. Kommio mctopum OOJNE3HH, €CIM yMEpIIMA HaXo-
JTAIICS Ha CTAIIMOHAPHOM HJIM aMOyJIaTOPHOM JICUCHUH;

3. Kommro 3akimioueHHss TNEpBUYHON  cyneOHO-
MEIUIMHCKOM 9KCIEPTH3bI, €CITH OOBEKTHI HAIPABIISIOTCS
Ha IIOBTOPHBIN aHAIU3.

Bomnpocs! k skcnepry.

BeIBOzaMu cuMTaIOTCS Hay4HO-OOOCHOBaHHBIE OTBETHI
Ha Ka)XJIbIi TIOCTaBICHHEIA BOTIPOC, B CBOCH OCHOBE OITH-
paromuecs Ha MPOU3BEICHHOE nccienoBanne. OCHOBHBIC
BOTIPOCHI, pa3pemiaeMble CyAeOHOHM OJKCIepTH30H mpu
OTpaBIICHISX:

1. ITocrenoBana i CMEPTh OT OTPABICHUSA?

2. KaxuM BemecTBOM BBI3BaHO OTpaBIlicHHE?

3. Kakoro KOIMYeCTBO MPHHATOTO (BBEIECHHOIO)
OTpaBISIONIETO BeliecTBa?

4. KakoB myTh (4epe3 nuleBapuTeIbHbIA TPaKT, JErKHe,
HETIOBPEKICHHBIC KOXKHBIC MOKPOBBI MM MapeHTEPAIHHO)
BBE/ICHHS OTPABJIAIOLIETO BEIIECTBA B OPraHU3M HOCTpa-
JaBIiero?

5. Bo3MOXHO 1M momamaHue sga B TENO MOCTPagaB-
[IeTO TOCMEPTHO (W3 TMOYBHI, IO HEOCTOPOKHOCTH WA
IIPY BCKPBITHH TPYTIA)

6. CnocoOcTBoBany, Kakpe OO 3a0oiieBaHus, 0coboe
COCTOSIHHE OpTaHW3Ma, BHEIIHHE YCIIOBHS HACTYIIICHHIO
CMEPTH OT OTPABICHU?

7. Mor 511 oTepneBUIMMI COBEPLIUTD I10CIIE PUHATHUS
OTPABJISIOLIEr0 BEIECTBA JI0 CBOEH CMEpPTH aKTHBHBIE
LIeJIeHanpaBJIeHHbBIE N1eUCTBUS?

Heo0xoauMocTh Ha3HaueHHs, NPOBEJCHUS U COBEp-
LIEHCTBOBAHUS CYAEOHO- MEIMIUHCKOW TOKCHKOJIOTHYE-
CKOHM DJKCIepPTH3Bl MPH PACCICHOBAHHH IPECTYIUICHHHA
MPOTHB JINYHOCTH B YCJIOBHUSIX IOCTOSHHOTO Pa3BUTHS U
MOSIBIICHUSI HOBBIX SI0B M TOKCHYHBIX BEIIECTB SBISACTCS
OYEBUIHOW. 3HAYMMOCTh CYJeOHO- MEIUIIMHCKON TOKCH-
KOJIOTMYECKOM SKCIEPTH3bI, KaK HEOTHEMIIEMOH 4acTH Tpo-
Tecca pacclieIOBaHUs TAKHX TPECTYIUICHHUH, HEOCTIOPUMA.
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OOPMbI TIPUHATHSA ITPOLECCYAJIBHBIX
PEIIEHUH B YTOJIOBHOM ITPOIIECCE
PECITYBJIMKHU BEJIAPYCb:
IMPOBJIEMHBIE ACITEKTBI

Ileuepckuit B.B. (FHII)

1. B cootBerctBuM ¢ TpeboBaHusamu n.31 cr.6 YIIK
Pecny6nuku benapycs (manee — YIIK) npousBoacTBo mo
MarepuajiaM MpeJCcTaBsieT cO00H COBOKYITHOCTh IPOIEC-
CyallbHbIX JCUCTBHA U IPOLECCYAIbHBIX PELICHUN,
COBEpIIAEMBIX U BBIHOCUMBIX IPU NPUHITUU U PACCMOT-
pEeHHU 3asBICHUN U COOOIIEHUH O MPECTYIICHUN U YCKO-
PEHHOM TPOU3BOACTBE. [IpOM3BOACTBO MO YrONOBHOMY
JIeITy SIBJISIET OO0 COBOKYITHOCTH IIPOIECCYaIbHBIX JeH-
CTBUH M MpPOLECCYAIbHBIX PEILIECHUH, COBEpIIAEMBIX U
BBIHOCHMBIX 10 KOHKPETHOMY YToJIOBHOMY neny. 11.36
ykazaHHoH cratbu YIIK naer moHsTHE mpoueccyalbHOTO
pelmeHys Kak BEBIHOCUMOTO B XOJ/i€ YTOJIOBHOTO Tpolecca
MIPaBOMOYHBIMM Ha TO OpraHaMH WIH JIOJDKHOCTHBIMU
munamMu peuenus, npegycmorpenHoro YIIK. Ilpu stom B
3aKoHE YKa3bIBAIOTCSI OCHOBHBIE (DOPMBI TAaKOTO PEIICHUS:
IIPUTOBOP, ONpeIeTICHNE, TIOCTAHOBIICHHE.

2. HecMoTpst Ha HalMYUE YETKO ONpEAETIeHHBIX Gopm
HOPHUHATHS MPOLECCYAIbHOTO PEIICHHsS, NpPaKTU4ecKas
JIESTENBHOCTh OPTraHOB IPEIBAPUTENILHOIO PACCIIECAOBAHHS
U CyZleOHBIX OPTaHOB IO3BOJISICT BBISBUTH JOIIOTHUTEIb-
Hble (OpMBI MPHHATHS IPOLECCYaNbHBIX PEIICHHUH, HE
3aKpeIUICHHBIE B 3aKOHOJATENbCTBE, KOTOPBIE BCTYNAOT B
NPOTUBOPEYHE C CYIIECTBYIOIIMMHU (QOpMamH, 3aKpen-
nenHsiMu B YIIK.

3. B oTHenpHBIX Cllydasix MpOLECCYalbHbIE PEeIIeHUs
MPUHUMAIOTCA  YTIOJIHOMOYEHHBIMH  IIPEJICTAaBUTEIIMU
OpraHoOB MPEIBAPUTEIHHOTO CIEACTBHUS, CYA€OHBIX OPraHOB,
HO TP 9TOM OHH He O0JIEKArOTCs B COOTBETCTBYIOLIYIO (hopMmy.

4. Cruexmyer oOpaTHTh BHHUMaHHE Ha OTCYTCTBHE
YETKUX TPaHUI] y CTaJUH BO30YXK/IEHHs YTOJIOBHOTO JETa,
HE TMO3BOJIONINX ONPEIENIUTh Ha4yalo STOH CTaIuH.
B cr.ct. 166 u 167 YIIK 0003Ha4eHBI TTOBOABI 1 OCHOBAHUS
Juist BO30yKIeHHsT yrojioBHoro zaena. IIpm sTom mpuHsTOE
IpOoLECCyalbHOE PELHICHNE O Hayale dTOW CTaJuu B 3aKO-
HOJIaTE€NIbCTBE OTCYTCTBYET. YTIOJIHOMOYEHHOE IOJDKHO-
CTHOE JIUI0, NPHHHMAsl IPOLECCYabHOE pELICHHE O
Haydane CTaguHM BO30YXKIEHHS YroJOBHOTO Jena (Ha3bl-
BaeMoO€ JIOCJIE/ICTBEHHON MPOBEPKOM), HE BEIHOCUT COOT-
BETCTBYIOIIEr0 MocTaHOBJIeHUA. OTHAKO cTaaus HavaTa u
B COOTBETCTBYIOIEH JOKYMEHTAllMM OTPAXKaeTCs 3TOT
¢akt. Peus maer o peructpanuu B Tak Ha3piBaeMoil ExnHoi
kaure (EK), B KOTOpO#l COOTBETCTBYIOIIEMY MaTepHary
JIOCIEICTBEHHOW MPOBEPKU NPUCBAMBAETCS COOTBETCT-
BYIOIIUI HOMep. BmecTe ¢ TeM yacTh MaTepualoB B JIaH-
HOM TIOPSJKE HE PErHCTPUPYETCS, a pACCMaTPHUBAETCS B
MOpSAZIKE PacCMOTpeHust oOparieHuii TpaxmaH. Takum
00pa3oM, Ha MMPAKTUKE TOSABISAETCS MPOTUBOPEUNE, KOTAa
OJTHOPOJHBIE MaTepUaIbl PaCCMaTPUBAIOTCS MO-Pa3HOMY:
onuH B mnopsake, peryaupyemom YIIK, npyroii — B
MOpsiAKE, TIPEIyCMOTPECHHOM 3aKOHOJATEIhCTBOM 00
oOpameHnsIX rpax/iaH 1 IOPUIAIECKUX JIHII.

5. Craaust BO30YXIEHUs yrOJOBHOIO JAe€jia, HE HMes
Ha4albHOM I'paHMIBl B BHJIE COOTBETCTBYIOIIETO MPOLEC-




CyaJbHOTO pEHICHUS, O(QOPMIICHHOTO IOCTAHOBICHUEM,
nMeeT KoHeuHyIo rpanuiy. OHa BBIpa)xaeTcs 10O BEIHE-
CCHHEM TIOCTAHOBJICHHS O BO30OY)KACHHH YTOJIOBHOTO JIENA,
JM00 TTOCTAHOBIICHHUS 00 OTKa3e B BO30YKICHUH YTOJIOBHO-
TO Je7a, TH00 MOCTAHOBIICHUS O TPEKPAMICHUN MIPOBEPKHI
U Pa3bACHCHWH 3asBHUTENIO TpaBa BO3OYAWTH B cyne
B cooTBeTcTBUU cO cTaTtheir 426 YIIK yronmoBHoe neno
YaCTHOTO OOBHHEHHSI.

6. Craausi NpeIBapUTENILHOTO PacCiieIOBaHUs yro-
JIOBHOTO 7ieJla Ha4YaJbHYI0 TPaHUIly MOJy4aeT C MOMEHTa
BBIHECEHHSI [TOCTAHOBIICHUSI O BO30Y)KAEHHH YTOJOBHOTO
JeNia, U TPUHATHM YrOJOBHOTO JieNla K IIPOU3BOJCTBY.
IIpu 3TOM YacTh MpoLECCYaIbHBIX PEIICHHUH, IPUHUMAEMBIX
Ha 9TOH CTaZMH! YTOJIOBHOTO MpoIiecca, He MOIydaeT CBOETO
COOTBETCTBYIOIIETO OQOPMICHHS B COOTBETCTBHH C
TpeOOBaHMAMH CT.6. DTO KacaeTcsl TaKMX IPOIECCyaTbHBIX
pemieHni Kak TPUHATHA PEIICHHS O HEJOITyCTUMOCTH
pasriameHus JAaHHBIX IIPEIBapUTEIBHOTO PacciieoBa-
HUS, TIPUHATHS NPOLIECCYalbHOTO peleHnsi 00 oTKasze B
YIIOBJIETBOPEHUH KaJI00Bl 00 OTBOJE CIIEJOBATENsl U JIp.
BMecTo BbIHECEHHS COOTBETCTBYIOIIETO MOCTAaHOBICHHUS
pelieHre O HEeNOIMYCTMMOCTH pasIJIallleHUus JaHHBIX
NpeIBapUTEIBHOTO pacciesoBanus 0hopMIIsIeTCsl B COOT-
BercTBUM ¢ 4.2 cT.198 VIIK noanuckoil ¢ npeaymnpexae-
HHEM 00 OTBETCTBEHHOCTH B COOTBETCTBHH CO CTaThCH
407 YronosHoro konekca Pecrryonuku benapycs. Bmecto
MIOCTAaHOBJICHUS 00 OTKa3e B YIOBJICTBOPEHHUH KaIOOBI 00
OTBOJIC CIIEIOBATEIISI HEPEIKO COCTABIACTCS MUCHhMEHHBIN
OTBET, HATIOMUHAIONINIA OTBET B MOPSAIKE PACCMOTPECHHS
obpamieHuii TpaxknaH W opuaudeckux juil. [logoOHbie
«JIONOJIHUTENBbHBIE (POPMBD) MPUHATHUS MPOLECCYaTbHBIX
pelIeHuH MpeXkAe BCEro BCTYMAIOT B IMPOTHBOpEUHE C
TpeOOBaHHWEM 3aKOHOJATEIbCTBA O BO3MOXKHOCTH O0XKa-
JIOBaHMS TIPUHATHIX THPOLECCYalIbHBIX pPEUICHHH: Kak
MOXKHO 00>KajIoBaTh MOATMCKY MIJIM OTBET, HE UMEIOIUH CO-
OTBETCTBYIOIIIETO MPOIIECCYaTFHOTO CTaTyca TIOCTaHOBJICHHUS ?

7. Crrenyet Taxke 0003HAYUTH TaKOH MPoOe 3aKOHO-
Jatens KaK OTCYTCTBHE KOHEYHOW TpPaHHWIBl CTaIiH
MpeIBAPUTEIHLHOTO paccieOBaHusA. B COOTBETCTBHH C
nosioxkenusiMu 4.1 cr.255 VIIK Ilpusnas, uTo Bce cien-
CTBCHHBIC JCHUCTBHS MO YTOJIOBHOMY Ny BBHIIIOJHECHEI, a
coOpaHHBIE OKa3aTeNbCTBA JIOCTATOYHBI I Teperadn
YTOJIOBHOTO Jiefla MPOKYpOpy Ul HAampaBlIeHHUS B CYZH,
ClIeZIoBaTeNb YBEAOMIIIET 00 3TOM MOTEpPIEBIIETo, Irpax-
JTAHCKOTO MCTIA, IPaXkJaHCKOTO OTBETYMKA WM HX Npel-
CTaBHUTENEH M Pa3bACHACT UM NPaBO 3HAKOMUTHCS C yro-
JIOBHBIM JICJIOM, a PaBHO 3asBIATH XOJATaicTBa O JOMOJI-
HEHHU TPEIBAPUTEIILHOTO PACCIICIOBAHUS HITH TPUHITHA
Mo JieTy WHBIX pemeHuid. [lomydaeTcs, 4To ciemoBarTensb,
NpUHUMAas pelleHHe 00 OKOHYaHWH MPeJBapUTEIEHOTO
paccieoBaHus, COCTaBISIET YBEIOMIICHHE 00 OKOHUAHUH
CTaJIuH YTOJIOBHOTO Tporecca. Ho mo 3akoHOIATENBCTBY
JTAHHOE TIPOIIeCCYATbHOE PelIeHHe JTOJDKHO OBITh ohopmite-
HO COOTBETCTBYIOIIMM IOCTAHOBJICHHEM, KOTOPOE MOXHO
o0kanoBath. A yBelOMJICHHE OBITh 00KAJIOBAaHO HE MOXKET,
MOCKOJIBKY HE UIMEET COOTBETCTBYIOIIEH (POPMBIL.

8. Hamzoprast crajus yroJoBHOTO Tporiecca Takke HMEeT
npotuBopeuns. OHHM KacaroTcs (OPMBI  TIPOLIECCYATHHBIX
pelieHnii, MPUHIMaEMBbIX 10 aJo0aM B MOPSIKE HAI30pa.
B ciryuae, korma sxayno0a, 1oaHHAS! YIIOJIHOMOYEHHOMY

JOJDKHOCTHOMY JIMITY, TIOJTy9aeT yJOBJICTBOPEHHE, KOTOPOE
opopMIIsIETCS TIPOTECTOM B ONPEICIICHHYIO CyIeOHYIO
HWHCTAHITMIO, TaHHON (OPMOI MpoIecCyalbHOTO PEIISHUS
YHOJIHOMOYECHHOTO TOJDKHOCTHOTO JIMIa HEOOXOIMMO
OBLIIO OBI JOITOJIHUTE II. 36 ¢T1.6 YIIK.

9. Kak moka3bpIBaeT mpakTHKa, pacCCMOTPEHHUE KaJod B
TOPSZIKE HAN30pa, B CIydae MX HEYJOBJICTBOPCHHS BIICYET
COCTABJICHHE THMCHMCHHOTO OTBETa YIOJHOMOYCHHOIO
JIOJDKHOCTHOTO Juifa. Takas ¢opMa HE MOXKET SBISATHCS
COOTBETCTBYIOIICH (POPMOI MPUHATOTO MPOIECCYATHLHOTO
peuieHus. He BBI3BIBaCT COMHEHHS TOT (DAKT, YTO OTKa-
3bIBasi B yJOBJICTBOPCHUU JKalI0OBI B MOPSAKE HAA30pa,
YHOJIHOMOYECHHOE IOJDKHOCTHOE JIUI0 IPUHUMAET COOT-
BETCTBYIOIIEE MIpoIeccyaidbHOe pemeHne. Ho paHee MBI
Ha3bIBATH (POPMBI IPHHATHUS MIPOIECCYATFHOTO PEIICHUs,
K KOTOPOMY HE OTHOCHTCSI MMMCHMEHHBIA OTBET YIIOJIHO-
MOYEHHOTO JOJDKHOCTHOTO JIMIA, KOTOPHIH HE UMEEeT HH
COOTBETCTBYIOIIETO MPOIECCYaTbHOIO HANMEHOBAHUS, HA
CTPYKTYPBI TIOCTAHOBIICHUS, WM OINpeaesieHus. B Takom
BUJIe AaHHYIO (OpPMY TOKyMEHTa HEBO3MOXHO IPU3HATh
OJTHOM M3 (OPM IPUHITOTO MPOLECCYANTbHOIO PEIICHHS,
MMUCHMEHHBIA OTBET HEBO3MOXKHO 00kajoBaTh. Ha ocHo-
BaHUHM W3JI0OKECHHOT'O CIICAYST YKa3aHHOE MPOTHBOPCUYUEC
MIPEOI0JIETh, IIPEAYCMOTPEB B Ka4eCTBE Criocoda ero pas-
pewenns nononHenue YIIK monoxenuem, corimacHo
KOTOpPOMY TIpoIlecCyalibHbIC pelIeHus 00 OTKa3e B yIOB-
JIETBOPEHUH JKaJI00bl B TOpPSAKE HAA30pa HEOOXOAMMO
MpUHUMATE B ()OpMe MOCTAHOBJICHHUS, KOTOPOE MOXKET
OBITH 00KaJIOBAHO B YCTAaHOBJICHHOM TMOPSAKE.

3AKOHOJATEJIBHOE 3AKPEIIVIEHUE
MNOHATHUA TOMAIIIHEI'O HACWJIUA
B PECIIYBJIMKE BEJIAPYCH

Ileuunckan E.B. (BHII, I'poono)

[Ipobnema momarmaero Hacwius B PecnyOnuke bema-
PYChb MMEET TaKylo e aKTyaJbHOCTb, KaK U BO MHOTHX
crpanax EBpombl, Amepukn u 1.4. Tak, B PecmyOmuke
benapych exerogHo MuiMiMs NpUHUMaeT okojo 120
TBICSTY COOOIIIEHHI O JTOMAITHEM HACHIIMH U, K COXAJICHHIO,
JmaHHas udpa Janeko He OKOHYATeNIbHas.

MHorue epTBbl He 00paIaoTCs 3a MOMOIBIO B Ipa-
BOOXPaHMUTENIbHBIE OPTaHbl B CHIY psia MPUYHMH: 0OATCS
caMoro HacWJIbHMKa (IIOCJIE 3BOHKa OymeT eme Xyxe),
HE JKeJAIOT OTJIACKH JJaHHOW CHUTyaluH, HE XOTST B Aajb-
HeWlleM oOIulauuBaTh IITpad, U3 OOLIero cemelHoro
010/KETa, KOTOPBIN BBIMUIIYT HACWILHUKY | T.J. [1].

[Ipn >TOM camMO TOHATHE «IOMAIlIHEE HACHIIME» B
Pecniy6immke Benapych paccmaTrpuBaeTcss HECKOIBKO HHA-
4e, YEM B EBPOIIEHCKUX CTpaHaXx.

OO0menpu3HaHHOe TOHSTHE JOMAITHETO HACHUIIHUS —
9TO JEWCTBUS (PU3UIECKOTO, TICHXOJIIOTHIECKOT0, CEKCY-
QIBHOTO ¥ 5KOHOMUYECKOTO Xapakrepa.

[Ipu 3TOM K (PU3HIECKOMY HACHIIMIO OTHOCST: TTOOOH
(kynmakamu, TaJKaMH, PEMHSIMH W 1p. MpeaMeTamu),
nope3bl (HOXKOM ¥ JPYI'MMH OCTPBIMH MpPEAMETaMH),
MOLIEYUHBI U T.JI.
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[Tox mcuxoIOTHIecKUM HACHITHEM TOHUMAIOT YHIDKE-
HUS, OCKOpOJICHWS, IIaHTaX, MaHUIYJANUH, YrPO3BI
yOHMIICTBA KEPTBHI WIH €€ OJU3KUX U T.I.

CekcyanpHOE HACHIME 3aKIIOYaeTCsi HE TOJBKO B
MIPUHYKACHNH JIAIA K TIOJIOBOMY aKTy, HO U B IPUHYX-
JIEHUH K JIEMOHCTpAaIi OOHa)XKEHHOTO TeJa, IpoCcCMOTpa
nopHorpaduu U T.1.

BapuaHTbl 3KOHOMHAYECKOTO HACHIIUS TOKE MOTYT OBITH
Pa3HOOOpA3HKL: OT 3aIpeTa BHIXOIUTH Ha PabOTy JIO MOJHO-
T'O KOHTPOJISI PacXof0B C MPEJOCTAaBICHHEM BCEX YEKOB IO
cyeTaM M MOKYIKaM, a Takoke CIydau IIaHTaka MapTHepa
JICHTaMU B CITy4ac OTKa3a OT CEKCYaJIbHOM OJIM30CTH U T.1I.

OpHako, ecnd OETMOPYCCKUX CeMBbsIX HE CUUTAeTCs
JTIOMAITHAM HACHJIFIEM KOHTPOJb HaJl JIMIHOHN TOYTOH HITH
CMC u nmake HEPUCTOHHBIC ITYTKH B afpec APYT ApyTa,
TO B €BPONEHCKUX CTPAHAX YXKE 3@ 3TU ACHCTBUS MOXXHO
HECTH OTBETCTBEHHOCTh. KpoMme TOro, B OT€UeCTBEHHOM
3aKOHOJATEIhCTBE HE MPONHMCAHO MOHSATHE YKOHOMHYE-
CKOTO HacWiIusi, KOTOpPOE YK€ JaBHO 3aKperyieHO BO
MHOTHX 3apyOeXHBIX CTpaHaXx.

Ha cerognsmuuii neHp B Pecmybnuke benapych
OCHOBHBIM JIOKYMEHTOM, TJI¢ €CTh (POPMYITUPOBKA «HACHIIHE
B ceMbey sABIsieTCs 3akoH «O0 OCHOBAX AEATEILHOCTHU IO
MpOUIAKTHKE TIPAaBOHAP YIICHHI».

Hacumue B cempbe, coriacHoO cT.l maHHOTO 3aKOHA —
YMBIIUICHHBIE TEHCTBUS (PU3NIECKOTO, IICHXOIOTHIECKOTO,
CEKCyaJbHOTO XapaKTepa WiICHa CeMbH MO OTHOUICHHIO K
IPYTOMY WICHY CEMbHU, HapyYIIAIOIINe ero mpasa, cBO0O-
IIbI, 3aKOHHBIC MHTEPECHl M MPUYMHSIOMNE eMy (Qu3mde-
ckue U (WIK) ICUXUYecKue cTpaaanus [2].

Kpowme Toro, 4.2 ct. 9.1 Kogekca 06 agMUHHUCTpaTHB-
HBIX MPAaBOHAPYIICHUAX MPEAYCMATPUBACT OTBCTCTBCH-
HOCTh 3a COBEpIICHUE HACWJIBCTBEHHBIX NEHUCTBHUM B OT-
HOIIICHUU OJIU3KUX POJICTBCHHUKOB HJIU YICHOB CEMbU —
mo00EB, YMBIIUICHHOTO MPUYUHCHUS 00JH, QU3HUCCKUX
WM NCUXMYECKUX CTpajaHui, a mo cr. 9.3 u cr. 17.1
MIPUBIICKAIOT 32 OCKOPOJICHUE W MEITKOE XYJIHTaHCTBO [3].

3TO 03HAYaeT, YTO IOPUANICCKHA padoTa ¢ CEMEHHBIM
HACHWIJIBHIUKOM MOJXXET MPOBOIUTHCS TOJNBKO IIOCIE IMPU-
BJICUCHHUS €T0 K aJIMHUHUCTPATHBHOW OTBETCTBEHHOCTH.
BMmecte ¢ TeM Mepwl pearmpoBaHHS MOTYT IPHMCHSATHCS
TOJIBKO C YJICHAMH CEMbBHU T.€. COBMECTHO MPOKUBAIOIIUMHU
TpaXJIaHaMH U BEAyIIUMHU oO1Iee Xo3stiicTBo. ClieoBaTelb-
HO, 3aKOHOJATENILbCTBO HE PACHpPOCTpaHseTCss Ha OBIBIINX
CyIPYroB, KOTOPBIE MPOAODKAIOT TPOXKHUBATH HA OIHOU
YKUJITUTONIA A, HE BEIYT COBMECTHOE XO3SHCTBO, HO MOTYT
HMETh OOIIHX JeTel. A TaHHBIX CUTYAIHA — MHOYKECTBO.

BrimienasBaHHbIe W ApyrHE MPOOJIEMHBIE BOIPOCHI,
CBsI3aHHBIC C OBITOBHIM HACHIIMEM, IBITAHCh OTPETYIIH-
poBate B KoHmenmum 3akoHa O MPOTHBOACHCTBUH
nomainHeMy Hacuimio emie ¢ 2018 roga. Onnako ee npo-
TUBHUKH BBICKA3aJIMCh MMPOTHB BMEMIATEIHCTBA B INYHYIO
KW3Hb, 3ampeTa OWTh JeTed, a MPEe3UACHT cociajlcs Ha
HeopaboTaHHbBIE (POPMYTHPOBKH B 3aKOHE.

Bwmecte ¢ Tem, Ha Ham B3rdsg, 3akoH «O TPOTHBO-
JIEHCTBUU JOMalTHEMY HACWIMIO» HEO0OXOIUM B CHIY
pAna IpUYHH.
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OH no3BosieT:

— PpacIIMpHUTh IIOHATHE «JOMAIlHEE HACHIHE» W
BKJIIOYUTH B HETO, HE TOJBKO (pr3mdaeckoe, ICUXOI0THIe-
CKO€, CeKCYaJIbHOE, HO M ’KOHOMHYECKOE HACHIINE;

— NPUBJIEKATh K OTBETCTBEHHOCTH OBIBIINX CYIIPYTOB,
COXKUTENEH, B3POCIBIX JAETEH, KOTOPHIE KUBYT OTICIBHO
1100 MPOXXKUBAIOT BMECTE, HO HE BEAyT 00IIee, COBMECT-
HOE€ XO3SHCTBO;

— NPUMEHHUTH OOJIbILIE MEp, HANPaBJIEHHBIX Ha MPOQU-
JIAKTUKY JIOMAITHETO HACHJIMS: ITOCTABUTh €T0 Ha MpoQu-
JIAKTUYECKUH YYeT, BBIHECTH O(QHIHMAIBHOE TPEIyIpexk-
JICHWe WM 3allUTHOE MPEANUCaHMEe, YTO IO3BOJISET
BBICEJINTh HACWJIBHUKA U3 IoMa Ha cpok 10 30 nHeil;

— MPENOCTAaBUThH AETSIM, MOCTPAAABIINM OT JOMAIIHE-
IO HaCWJINS, BO3MOKHOCTb NOKUTh Y POACTBEHHHUKOB, 10
OJIaTOTIOTYYIHOTO PEIICHHUS CEMEWHBIX MPOOIIeM;

— TpexycMaTpuBaTh NPOLEAYPY OLEHKH PHUCKA TOU
CHUTYaIliH B KOTOPOH HaXOJUTCS YEIOBEK (MEXaHN3M MPHU
KOTOPOM, 3a/1aB psAJ] KOHKPETHBIX BONIPOCOB, MUJIUIIOHED
omnpeessaeT: BO3MOXKHO JIM YTO IIPU JAaHHOM CHUTyalUH
KEHIIUHY MOTYT yOUTbh, HOKAJICUUTH U T.11.);

— BHEJPUTHh KOPPEKUUOHHYIO IIPOIpaMMy IJI CEMEH-
HBIX arpeccopoB (IOJ00Has MOIYroxoBas IporpamMma
MICHXOJIOTHYECKOH TTOMOIIM paboTaeT JIMIIb B OTJAEIBHBIX
pernonax — Muncke, Koopure, bopucose, ['poaHo).

Kpome Ttoro, mHacrosmuii 3akoH «O0 OCHOBax mes-
TEJNIFHOCTU 1O NMPOGHIAKTUKE NPABOHAPYIICHUI» HOCHUT
MPaBOOXPAHHUTENBHBI XapakTep M HE IO03BOJSIET pac-
CMaTpuBaTh JOMAllHEee HACWIINE KaK CEPhE3HYI0 KPUMH-
HOJIOTUYECKYI0 TpobseMy. Tak Kak »KepTBOH HYKHO
CTaTb MHHMMYM 2 pa3a B KaJeHIApHBIN rof, Uid TOTo,
yTOOBl HACHUJIBHHK OBLI Haka3aH. TOJBKO IIOCIIE 3TOrO,
HACWJIBHUKY OyJeT BHIHECEHO O(HUIHAIBHOE MPErypexk-
JICHHE U 3alllUTHOE MpeANHcaHie, KOTOPOe €ro BPEMEHHO
BBIIBOPUT U3 COBMECTHOM >KUMILIomaau [4].

Takum 00pa3oM, 3aKOH TECHO PabOTACT C TEMH, KTO y)Ke
HapyIIMJI 3aKOH, COBEPIIMJ MPECTYIUIEHHE B COCTOSHHU
AJTKOTOJIFHOTO OIIBSIHEHUSI, OCBOOOAMIICS U3 MECT JIMIICHUS
cBoOoziel. B HEM HeT 0TpabOTaHHOTO MeXaHW3Ma padOTHI
¢ moctpamaBmmMu. OJHAKO Takhe 3alIUTHBIC HOPMBI U
MHCTPYMEHTHI €CTh YK€ ceifuac (Te ke 3aIllUTHBIC TIPEAITH-
CaHI/Iﬂ), XOTs Ha MPAKTUKE 4aCTO OHU HE NPHUMECHAIOTCAL.

VImeHHO mO3TOMY, HECMOTpSI Ha KpUTUKY KoHmenun
3axoHa «O npoTHBOACHCTBHUN JOMANTHEMY HACHIINIO» €ro
JieficTBUe y)Xe ceidac BeCbMa HEOOXOIMMO, BeAb OH HE
TOJIBKO TIPETyCMOTPHUT OTBETCTBEHHOCTh arpeccopa, HO
CYIIECTBEHHO M3MEHHMT IT0JIOXKEHHE TIOCTPaJaBIIHX.
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OCHOBBI PE3YJIbTATUBHOCTH
TAKTHUKHA MPOBEPKH MOKA3AHUM
HA MECTE

Ilpunenko B.E. (BUII, Mozunes)

Cornacuo ct. 225 YIIK Pecnyonuku benapychk mpo-
BEpKa TOKa3aHWH Ha MecTe MPOBOJIHUTCS B LEIIX yCTa-
HOBJICHHSI HOBBIX (DAKTHYECKHX JAHHBIX, YTOYHECHUS
MapuipyTa 1 MecTa, T/ie COBEpIIaJINCh POBEPSEMBbIE JICHCT-
BUSI, @ TAKXKE JUIS BBISBIICHUS! JOCTOBEPHOCTH MOKA3aHHH,
paHee JaHHBIX II0/I03PEBaEMbIM, OOBHHSEMBIM, IOTEp-
NEBIIMM MM CBUACTEIEM IIyTEM HX COIIOCTaBJICHHS C
00CTaHOBKOW COOBITHSI. OTa HOpPMa 3aKOHAa IO3BOJIAET
CJICIOBATEIN0 MONTyd4aTh OOBSCHEHHS OT paHee OOMpo-
IIEHHOTO JIMIA, OCMAaTpHBaTh YKa3aHHBIE UM MecTa H
OTAETbHBIE OOBEKTHI, BOCIHPUHHMATh JEMOHCTPALUIO
OTIENbHBIX JNEHCTBUM U COINOCTAaBIATH 3TO C PEalbHON
00CTaHOBKOMW, Tak Kak TakuM 00pa3oM B OINpeJeieHHOMH
Mepe MOXKHO BOCIPOH3BOJIUTH OOCTAaHOBKY M YCJIOBHUS
MHTEPECYIOIETO CIIEICTBHE COOBITHSL.

Jnist Toro uTOOBI MPOBEpKa NMOKa3aHUH Ha MecTe Oblia
Pe3yJIbTaTUBHOM, CIe0BaTEIb WM JIMLO, TPOU3BOASLICE
3TO CIEACTBCHHOE JICHCTBHE, JOIDKECH BBIMOJIHUTH HEOO-
XOANMBIE MTOATOTOBUTEIBHBIE MEPOIPUATHS. Bo-TIepBBIX,
OH JIOJDKEH XOPOIIO 3HAaTh MaTepualbl YTOJIOBHOTO JEa,
¥ 0COOCHHO IOKa3aHMs JIMIIA, KOTOpbIe OyayT IPOBEPSIThCS,
MOKA3aHMUs OYEBHALEB M YYAaCTHHKOB pacciegyeMOoro
COOBITHS, MaTepHalbl OCMOTPOB MECTa IPOHCIIECCTBHS.
Bo-BTOpHBIX, B cllydyae HEOOXOAMMOCTH MPH TOJTOTOBKE K
NpOBEpKe NOKa3aHWH Ha MECTE CIIeNOBATENlb B IMOPSIKE
ct. 36 VIIK Pecny6nuku benmapyck BmpaBe NOpYyYHUTh
OpraHaMm JI0O3HaHHs MPOBECTH COOTBETCTBYIOIIUE OIlepa-
TUBHO-PO3BICKHBIC MCPOIIPUATHSA, 4 TAKIKC O3HAKOMUTHCH
C UMCIOINIUMUCA Y HUX OIICPATHBHO-PO3BICKHBIMU MaTe-
pHanamu, Kacaloluecs pacciieyeMoro yroJoBHOTO Jea.
[lopydenus naroTcst B MUCbMEHHOW (hOopMe M SIBISIOTCS
00s13aTeIbHBIMY JJIsI OPTaHOB JTO3HAHMS.

Ecimu crienoBarens npuaeT K BBIBOY, YTO MMEIOIIHECS
y HETO CBEJICHUsI HEJIOCTATOYHBI, TO IeJIecO00pa3Ho BHa-
yajie TPOBECTH PAA APYTHX CIEACTBEHHBIX JACHCTBUM,
a yX 3aTeM MPOU3BOJMUTH MPOBEPKY MOKA3aHUN Ha MecTe.
B mnepByio ouepens cienyeT NMPOU3BECTH JONOJIHUTEb-
HBIIl JONpOC JINIIA, YbH MOKA3aHMs TPEIoNaraeTcst npo-
BepHTh. B mporiecce Takoro Jomnpoca cieoBarelb JOJDKeH
BBISICHHTh JIETAJIM PACCIEAyeMOro COOBITUS, KOTOpBIC
MOTYT OBITH MpPEAMETOM JajbHEHIIEero HCCIeIoBaHMS.
[Ipn HEoOXOAMMOCTH CIEIyeT AOMOJHHUTENHHO ONpO-
CHUTb U APYTUX JIALL.

Kpowme 3Tor0, KaK OBl HU OBLIH TTOJHBI COOpPaHHBIE TI0
Jlely MaTepuajbl O MeCTe, KyAa Ipenroiaraercs IpH-
OBITH U1 NPOBEPKH MOKA3aHWH, W Kak OBl TIIATENLHO
CJIE/IOBATENIb MX HE M3y4all, BCE 3TO HE MOXKET 3aMEHUTh
HETMOCPEACTBEHHOTO BOCTIPUSATHUSI pealibHOW 00CTaHOBKH.
ITono6HBIN TIpeBAPUTENBLHBI OCMOTP — HE MPOIECCY-
aNbHOE JICWCTBHE, a IOJrOTOBHTENLHOE MEpOIPHUSITHE,
KOTOpOE Hapsiy C M3yUYeHHEM MECTa «BBIXOJa» HCIIOJIb3Y-
€TCsl 1711 YCTPAHEHUs! IOMEX U CO3/1aHus YCIOBUM AJIs IIpes-
crosield nmpoepku. [lociie 3Toro cnenoBaress JODKEH CO-
CTaBUTD IUIaH NPEJICTOSIIETO CIEICTBEHHOTO ICHCTBHSI.

B mnaHe momKHBI OBITH YYTEHBI BCE MOMEHTHI HpEa-
CTOSIIIIEN TMPOBEPKHM TMOKa3aHWM Ha MECTE W, B IEPBYIO
o4epelb, MEPONPHATHS OPTaHU3AIMOHHOTO Xapakrepa:
BpeMsI Hadaja MpOBEpKH; MOAOOpKa MOHATHIX; obecrede-
HHE TPAHCIIOPTOM TeX, KTO OyAeT yJacTBOBaTh (IIpUBIIeE-
YEHHE CIICIHAINCTOB); BOIPOCH B3aUMOACHCTBUS C
paboTHUKaMU MWJIHIMHY; AOCTAaBJICHHE U OXpaHa IMOA03-
peBaeMoro Wiu oOBHHSIEMOro (€ciy OHU HAaXOAATCS IOJ
CTpakeil); MecTo cOOpa y4aCTHHUKOB; KaAKHE TEXHHUKOKPH-
MHUHAJIMCTUYECKUE CPeAcTBa OyayT NMPUMEHATHCS; obec-
Ne4eHue MopsAaKa Ha MECTE IPOUCILIECTBUS.

CocTtaBieHue B KaXXJOM clIydae MUCBMEHHOrO IUIaHa
MIPEICTOSIIEH MPOBEPKH TOKa3aHUII Ha MecTe He 00s3a-
TeNbHO. Bce 3aBHCUT OT CIIOKHOCTH JeNa W MPEJICTOSIIErO
o0BpeMa paboTel. CiemoBaTenb, KOTOPEIA HE UIMEET JOCTa-
TOYHOTO OTIBITA B MMPOBEECHUHU 3TOTO CIEICTBEHHOTO JEHi-
CTBHUS, AOJDKEH HUMETh INMaMATKy, B KOTOpPOH 00O03Ha4YeH
MOPSAZIOK U MOCJIEN0BATEIbHOCTh €r0 JEHUCTBUM B MpoLec-
ce MPOBEPKH.

HeoOxonuMocTs B NpoBepKe IMOKa3aHUII Ha MecTe
BO3HHKAaeT Ha pa3HBIX ATallaX pacciieIoBaHUA. 3aKOH He
OTHOCHT €€ K YUCIIy HEOTJIOJKHBIX CJIEACTBEHHBIX JICHCTBUM,
OJTHAKO B HEKOTOPBIX CIIydasx MpoBepKa IMOKa3aHUil JOHKHA
TIPOM3BOJMTECS He3aMeumTenbHo. Hanpumep, 3amepikan
TI0/I03PEBAEMBIH, COBEPIINBIINI MPECTYIUICHUE B YCIOBHAX
HeouyeBHHOCTH. [locne Toro, Kak OH JacT IOKa3aHHs 00
00CTOATENBCTBAX COBEPLICHHOIO MM IPECTYIUICHUS H CO-
TTIACHTCS YTOYHUTH MX Ha MECTE MPOMCIIECTBUS, TPOBEPKA
TIOKa3aHWH Ha MECTE CIEAyeT IPOM3BECTH Cpasy JKe, a He
OTKJIa/IIBaTh €€ Ha TOCIeAyrolee BpeMs, Tak Kak 3TO Mo-
JKET MPUBECTHU K yTpaTe BaKHBIX JIOKA3aTE/IbCTB.

CrnenoBarens JODKEH MPOBOIUTH NPOBEPKY IMOKa3a-
HUI TakuM 00pa3oM, YTOObI HE OBIJIO HU MaJISHIIero Imo-
BOJA YIPEKHYTh €ro B TOM, YTO MapuUIpyT IBHIKECHHS,
MECTO PaccieNyeMbIX COOBITHH MM MHBIE OOCTOSITENBCT-
Ba OBUTH TOJCKa3aHBl JaHHOMY JHIy. B To e Bpems,
MIPEAOCTaBICHHE Ha 3TOM CTaJuM MPOBEPKH CBOOOIBI B
OTHOIIICHUN BHIOOpa HAIIPaBJIEHUs, U3JIOKEHUS CBEICHUN
W T.JI. HE O3HAYaeT, YTO CJIEIOBATENh HE JIOJDKEH BMEIIH-
BaThCsl B OOBSCHEHUsS JIMNA, YbH ITOKA3aHUS NPOBEPSIOT-
cs. Ecnu BUAHO, 9TO OH HauWMHAET paccKasblBaTh 00 0J1-
HUX (hakTax, 3aTeM NepecKakuBaeT Ha ApYyrue, OTBIEKa-
eTcsd He MO CYNIECTBY, JaeT IyTaHble MOKa3aHMs, CIe0-
BaTeJb NMMPOCTO 00sI3aH HANPABUTH IPOU3BOACTBO CIEACT-
BCHHOT'O Hef/'ICTBI/ISI B HY>KHOM HallpaBJICHUH, NPCATOKUTH
€My u3jiaratb CB€JACHHUA B TOM IOPAAKE, B KOTOPOM IIpO-
HCXoauio  paccienyemoe cobwsite. Kpome aroro,
BBICITyIIIaB TIOKa3aHUs JIMIA C JJEMOHCTpaNnel TexX AencT-
BUH, KOTOpBIE TOT COBEPIUWJI, CIJIJ0BATENb JOJDKECH
3a7aTh BOIPOCHI, HAIPABJICHHBIE Ha WX JETAJU3AIHIO.
Korma takue nokaszanus OyayT B JajbHEHIIEM MOATBEp-
XKICHbI APYIrMMHU (DAaKTHUECKUMH JAaHHBIMH, OHH OyIyT
ABJIATHCSA HCOCTIOPUMBIMHA 1OKA3aTCIbCTBAMU.

YO6eauBmNCh, YTO TIOKA3aHHUS COOTBETCTBYIOIIETO
JUIa TPOBEPEHBI, CIEI0BATENb NPUHIMAET PEIICHHE O
BO3BpAlllCHWH B KAaOWMHET WM JPYroe MeCTO, OTKyAa
HAa4YMHAJIOCH CIIEZICTBEHHOE [eiicTBHE, TZle COCTaBIseT
IIPOTOKOJI MIPOBEPKH MIOKAa3aHNI Ha MECTE B COOTBETCTBHHU
c tpeboBanusmu ct. 225 VIIK Pecniyonmuku benapyce.
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HEOBXOJUMOCTbB CMATYEHUA
YI'OJIOBHOM PEITPECCHM 3A DBTAHA3HIO

Casuens H.3. (BHII)

OBTaHa3MsI — 3TO yAOBIECTBOPEHUE MPOCHOBI MAIlMeHTa
0 TpeKpalleHNH >XU3HEICSITeIbHOCTH €ro OpraHu3Ma H
HACTYIUICHUH CMEPTH IMOCPEACTBOM KaKHX-JIMOO ACHCTBUIA
(Oe3neiicTBUs) C IENBI0 HM30aBICHUS OT MYYHTEIBHBIX
CTpaJilaHui, BEI3BAHHBIX HEHU3JIeUMMbIM 3a007eBanueM [1].

Ha teppuropun Pecry6nuku benapycek ocymecTsie-
HHE HBTaHa3MH, B TOM YHUCIE C IMOMOILIbIO MEAUIMHCKHX
(papmaneBTHIECKNX) PaOOTHUKOB 3alpemieHO 3aKOHHOM
0 3IpaBOOXpaHCHHWH, TAE YETKO 3aKpelUiecHa HOpMa O
3ampere 5BTaHasuu B bemapycu. JIumo, cos3HaTempHO
moOyIUBIIIee APYTOE JIAIO K IBTAHA3UH U (WIIH) OCYIIECT-
BHUBIIICE IBTAHA3MIO, HECET OTBETCTBEHHOCTh B COOTBETCT-
BHUH C 3aKOHOATeNbCTBOM PecryOmmku bemapycs [1].

B cTpaHax, IeKpMMHMHAIU30BaBIIMX 3BTaHA3MIO,
JIMIICHUE >KU3HHU 4YeNOBEKa INPH pPsfe OOCTOSTEIBbCTB U
YCJIOBHI CUMTAaeTCs MpaBOMEpHBIM. [Ipu mnpuHATHH
peLIeHus 0 NEKPUMHUHAIU3ALUH BTaHa3UU OOJIBIIMHCTBO
TOCY/IapCTB CChUIAETCS Ha HEBBIHOCHUMBIC CTpaJaHus
HYXJQIOIMXCS B 9BTAHA3UM CMEPTENHHO OOJIBHBIX JIMII.
Taxxe BO BCceX CTpaHaX, JETAIN30BABIINX HSBTaHA3HIO,
00513aTeIEHBIM SIBIISICTCS BEIPAXKEHUE BOJIH JIMIA, KOTOPOE
HaMEpEeHO TOABEPTHYTHCS TaHHOU MpoLeaype.

CremoBarenbHO, OCHOBHBIMH YCIIOBHSMH HEHaKa3ye-
MO SBTaHA3UHU OyIyT:

1. CymiecTBoBaHHE TPUYMHSIET HEBBIHOCHMBIC CTpa-
JlaHust 60IbHOMY.

2. O0OBbEKTUBHAS HEM3IEUUMOCTh HEyTa.

3. IIpocbba mim MHOE BBIpaKEHHE BOJU OONBHOTO Ha
JIMILICHUE ero KHU3HH.

B crpanax, neraju3oBaBLIIMX O5BTaHA3UIO, JAHHBIE
MIPU3HAKH [T0-Pa3HOMY BIIUSIOT Ha IOPUIMUYECKYIO OICHKY
(xBaMM(UKAINIO) COAeSTHHOTO. TaK, B YTOJIOBHBIX KOJICK-
cax psa TOCYIapCTB €CTh OCOOBIA MPHUBHIICTUPOBAHHBIN
COCTaB, B paMKaX KOTOPOTO YTOJIOBHAs OTBETCTBCHHOCTH
3a JIMINCHHWE >KU3HW TPHW HAIWYHA SBHO BEIPAYKEHHOTO
TpeOOBaHUS IMOTEPIICBIIETO CYMIECTBEHHO CHIDKEHA IIO
CpaBHEHHMIO C yOwmiicTBOM, Hampumep B DemepaTuBHON
Pecniyonmuke I'epmanust: « Ecam xTo-mu60 ObLT Ha OCHO-
BaHUU SICHO BBIPQKEHHOI'O M CEPhE3HOr0 TpeOOBaHMUS
yOUTOr0 CKIIOHEH K MPUYMHEHUIO €My CMEPTH, TO Ha3Ha-
YyaeTcs HaKa3aHHe B BHJE JIMIICHHs CBOOOJBI Ha CPOK OT
[IECTH MECSIIEB 10 TATH e [2, § 216].

BMmecte ¢ TeM B YrosloBHOM 3aKoHOJaTesibCcTBE Pec-
nyomuku benapych OTCyTcTBYeT crienmanbHas HOpMa,
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MpeycMaTpHUBalOIIasl OTBETCTBEHHOCTh 3a IMPUMCHEHHE
sBTaHa3uK. OCYIIECTBICHNUE JBTAHA3UHM MEIUIMHCKUM
pabOTHUKOM, POJCTBEHHUKOM HEHU3IEUNMO OOJIEHOTO MIIN
WHBIM JTUIOM KBanuumpyercs mo dactu 1, craten 139
VYK Pecny6nuku bemapycs [3, ct.139].

[Tonaraem, 4yTo Takoil MOAXOA HE COOTBETCTBYET rOC-
MOJICTBYIONIEH JOKTPHHE, NMPH IBTaHA3WM Mepa Hakasa-
HHUSI HE MOXXET HaXOJIUThCS B paMKax CYLIECTBYIOIIEH
cankuum cratb YK 3a «mpocroe» yOMHCTBO M J0JDKHA
ObITh Msirde. BHumaHus 3acity)kuBaeT MO3WIMS YYEHBIX,
COTJIaCHO KOTOPOW NPH 3BTaHA3WH aHAJIIOTUYHO, K TIPUMEDY,
JIMIICHUIO YKM3HU TI0 HEOCTOPO)KHOCTH, HEJb3sl IIPUMEHSTh
TEPMHH «YOHICTBOY, UCXOMS U3 OCOOCHHOCTEH CyOBEKTHB-
HOH CTOPOHBI NeAHUA. Y OHiille HE MPUCYI] MOTHB COCTpa-
JIaHWs, U, KPOME TOTO, My NPAaKTUYECKH BCeraa Oe3pasimd-
Ha BOJS TOTEPIEBINETO, TOTAA KaK BBIIICIIEPEUHCICHHbIC
MPU3HAKU U COCTABIIIIOT CYIIIHOCTD SBTAHA3HU.

Takum oOpazom, B Pecnybmuke bemapycs, momaraem,
NPUMEHSIOTCS CIUIIKOM CYpOBBIE MEpbl Haka3aHus B
OTHOWICHUM JHI (JIMIa), OCYIIECTBUBIIMX 3BTaHA3MIO.
W3 3T0ro BBITEKAaeT HEOOXOAMMOCTh JOTOIHEHHUS IMIaBbl 19
VYK Pecny6nuku benapych oTnenpbHOW cTaThEH, mpemy-
CMaTpHBAIOLICH MOHMKEHHYIO OTBETCTBEHHOCTh 33 YMBbIII-
JICHHOE JIMIICHHUE XKU3HHU TKEI0O0IHLHOTO YeNIOBEKa Me-
JUOUHCKAM paOOTHUKOM JHO0O OJIIM3KUM POACTBEHHUKOM
TaKoro JMIA, TO €CThb HEOOXOIMMOCTh CO3JaHMS eIle
OJTHOTO IPHUBHIIETHPOBAHHOTO cocTaBa yowuiictBa B Oco-
OeHHOI1 yacTi YromoBHOTo Kojekca Peciyommku benapyce.

JINTEPATYPA

1. O 3npaBooxpaneHnu [ DneKTpoHHbIH pecype] : 3akoH Pecri. benapych
or 18 wmrons 1993 r. Ne 2435-XII : B pen. 3akona Pecn. Bemapych ot
20.06.2008 Ne 363-3 : ¢ m3m. u gom. ot 21.10.2016. / Hau. npaBoBoit 1u-
tepuer-niopran  Pecr.  Benapycs. — Pexum mocryma: http://pravo.by/
document/?guid=3871&p0=v19302435. —/lara noctyma: 10.03.2021.

2. YronoeHoe ynoxenue (YronoBHbli konekc) deneparusHoii Pecryo-
KM ['epMaHus: Hay4HO-TIPAKTHYECKHMH KOMMEHTAapUii M IEpeBOJl TEKCTa
3aKOHa. - 2- € W31, epepad. u jorr. - Mockaa: [Ipocrekr, 2017. - 312 c.

3. YronoHslit kogekc Pecrryommku benmapycs ot 9 ntonst 1999 rona
Ne 275-3 (c U3BMEHEHUSIMH M JIOTIOJIHEHUSIMU IO COCTOSIHHIO Ha 1 MapTa
2021 roma). [OnekTpoHHSEIit pecype] / HarmonanbHbIi npaBoBoii MHTepHET-
nopran Pecriyoimkn  Benapyce. — Pexum  mocrtyma:  https://pravo.by/
document/?guid=3871&p0=hk9900275. — Tata nocryna: 10.03.2021.

XAPAKTEPHBIE IIPU3HAKHA BAH/JIBI
KAK OJIHOM U3 PASHOBUJHOCTEM
OPITAHU30OBAHHOM NPECTYIHOM I'PYIIbI

Cazonuuxk A.A. (BHUII)

Opranu3oBaHHas IPECTYITHOCTh Ha TeppuTopuu Pec-
nmy6muku benapych cTama akTHBHO pa3BHBAThCS MOCIE
pacmaga CCCP. IToMuMO 0OBEKTHBHBIX 3KOHOMHYECKHX
U COIMANIBHBIX MPUYUH PACTIPOCTPAHEHUIO OPTaHU30BaH-
HOW TPECTYIMHOCTH aKTHBHO CIIOCOOCTBOBAJ pacrmaj mpa-
BooxpanutenbHOi cucteMbl CCCP n HenszOexHbIE TPYA-
HOCTH, KOTOpPbIE BO3HUKJIM TIPH TOIBITKE CO3IAaHUSA IIpa-
BOOXPAHHUTENBHBIX OPraHOB BHOBH CO3/IaHHBIX HE3aBUCH-
MBIX, CyBEepEHHBIX TOCyIapcTB. Pa3BuTHe OaHANTH3MA Ha
Tepputopun  PecrryOnuku Benapycs neTepMHHHpPOBaHO
HU3KOH 3(QQEKTUBHOCTBIO OOPHOBI C OpPraHW30BAHHOMN
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MPECTYIMTHOCTHIO BBUAY OTCYTCTBHS Y NMPaBOOXPAHHUTENb-
HBIX OPTaHOB OIBITa B OOpKOE ¢ OAHIUTU3MOM B IIEPBBIC
TOJBI HE3aBHCHMOCTH.

Anamm3 cr. 286 VYromoBHoro koxaekca PecmyOmukun
Benapycp (manee — YK) mo3Bomser mpuiTH K BBIBOIY O
TOM, YTO 3aKOHOJATEeNs NOJ OaHAWTH3MOM ITIOHHMACT
cozfanue OaHJbl, TO €CTh BOOPY>KEHHOW OpraHM30BaHHOU
TPYINBI ¢ EbI0 HalaJAeHUs Ha NPEeANpUsITHS, YUpexKe-
HHS, OpraHU3aluy WIM Ha TpaxkaaH, MO0 PyKOBOJICTBO
Oanyoii, MO0 ydactue B OaHJEe WM COBEPLIAEMBIX €IO
HanazaeHusx [1, ct. 286].

W3 naHHOTO OmNpenesieHus] BUIHO, YTO 3aKOH OIpee-
nseT OaHITy, TIPEX/Ie BCET0, KaK BOOPYKEHHYIO OpTaHH30-
BaHHYIO rpynimy. B 3Toit cBs3u 1enecoo0pa3Ho MPOBECTH
aHANN3 MMOHATUS W MPU3HAKOB OPTaHM30BaHHOW IIPECTYTI-
HOW IpyIIbL.

B nelicTByromeM yroiaoBHOM 3aKOHOIATENILCTBE OT-
CYTCTBYET YETKOE ONpeAeNICHHE TOHSATHIO OPTaHU30BaH-
HOHM TPYMNIIBI, @ YKa3bIBAIOTCA JIMIIb €€ npu3Haku. Tak B
4. 1 cr. 18 YK Pecny6nuku benapyck copepxurcst nath
00s13aTeNIbHBIX NPU3HAKOB OPraHU30BAaHHOW TPYIIIIbI,
XapaKTepU3yloIlue ee C KOJINYECTBEHHON M KadecTBEH-
HOM CTOpPOHBI:

— COCTaB W3 ABYX U OoJree I,

— IpeABapUTeIbHAS 00BETUHEHHOCTE;

— YIIpaBIseMOCTb;

— YCTONYHBOCTS;

— HAIIEJICHHOCTh Ha TPECTYIHYIO ACATEIEHOCTb.

PaccmarpuBasi KOJNMYEeCTBEHHBIH cOcTaB, Kak 00s3a-
TENbHBI MPU3HAK OPTraHU30BAHHOM TPYIbI, CIEAyeT
MOHUMATh, YTO OH NPEANojaraeT He MeHee JBYX ydacT-
HHUKOB TPYIIIBI, 00JIaIA0NUX IPU3HAKaMH CyObeKTa mpe-
CTYIUICHUSl. DTH CYOBEKTHI IOJDKHBI SIBISIThCS (pU3HMUE-
CKUMH, BMEHSEMBIMH JIMI[AMH, JOCTHIIIUMU BO3pacTta
NPUBJICUYCHHS K YTOJIOBHON OTBETCTBEHHOCTH.

Bce mpuBenéHHBIC BBIIE MPU3HAKA XapaKTCPH3YIOT
0aHIy, KaKk OJHY W3 Pa3HOBHIHOCTEH OpraHM30BaHHOU
IpecTymHON Tpymsl. OCHOBHBIM e OTJIMYHEM OaHIBI OT
WHBIX OPTaHU30BAHHBIX TPYIII SBIACTCS, MPEXKIE BCETO,
€€ BOOPYKEHHOCTh M 0COOBIC TIPECTYITHBIEC LENH, I KO-
TOPBIX OaHma co3maéTcs: COBEpIICHHE HAmagcHUs Ha
rpak/iaH, OpraHu3aluy, IPEATNPUATHS WIH yUPEKICHUSL.

O0600111as BBIIIIECKa3aHHOE 0003HAYUM, UYTO OJHUM W3
NEePBBIX U 00S3aTENbHBIX NMPHU3HAKOB OaHIbl BBICTYMAET
MMEHHO BOOPYXXEHHOCTB, UTO MOJpa3yMeBaeT HaJUUUE Y
€e UIEHOB OTHECTPENIbHOI0, XOJOIHOIO, THEBMATHIECKOTO
WM Ta30BOTO OPYXHUS (XOTS OBl y OJHOTO M3 YYACTHHKOB
Oanzpl). [IpraeM BUA Opy>KHUS MOKET OBITH JTFO0OH, MpH-
3HAaBaeMBI 3aKOHOJATEILCTBOM TaKOBEIM (3akoH Pec-
nyommkn bemapycs ot 13.11.2001 N 61-3 «O6 opyxum»).
To ecTh HE3aBUCHIMO OT BHJIa OPY)KHUs, €r0 HA3HAUCHUS H
croco0a U3rOTOBIICHHUS Y OTHOTO M3 YYaCTHUKOB OaHIBI OHO
JIOJDKHO OBITh B HAJIMYIHHU (3TO OOBEKTHBHBI MOMEHT). JIpy-
rve 4ieHbl OaH[bl JOJDKHBI ObITH OCBEIOMIICHBI 00 ITOM,
JIOIyCKaTh BO3MOKHOCTh €T0 TPHMEHEHHUS B CIydae HEoO-
XOZMMOCTH (3TO CyOBEKTUBHBIN MOMEHT) [2, CT. 286].

3mecy ciegyeT WMETh BBHIY, YTO HCIOJIB30BaHHUE
3aBEIOMO JUISI HAIaIaloIIeT0 HENPUTOAHOTO K IIEJICBOMY
NPUMEHEHUIO OpYXHs (HanpuMep, Y4eOHOro aBTOMarTa,
TpaHarthl ¥ T.11.), €r'0 MAKETOB HIIM IMHTALMOHHBIX IIPEIMETOB

(HampuMep, NHCTOJETa, W3TOTOBIEHHOTO M3 JIepeBa,
MYJISDKa B3PBIBHOT'O YCTPOWCTBA) HE MOXKET paccMaTpy-
BaTbCsL B KayecTBE IPH3HAKa BOOPYKEHHOCTH. B Takmx
CHTYalUsIX, IPECTyIHAasl TPYIIIHPOBKa MOXET OBbITh MpPH-
BJICYCHA K OTBETCTBEHHOCTH 33 y4acTHE B IPYIHX IIpe-
CTYIUICHHSX, B YaCTHOCTH 3a pa3boii [1, ct. 207]. Ograko
9TO MOXET UMETh MECTO TOJBKO B Clly4ae, €clii I0Tep-
MEBIIMMHU yKa3aHHOE OpPY)KHE WJIM IPEeIMEThl BOCIIPUHU-
MaJIUCh B KAYECTBE HACTOSIINX.

Takum 00pa3oM, HUCXOAS U3 BBILICH3JIOKECHHOTO,
MOJKHO CJIeNIaTh BBIBOJ O TOM, YTO OaHza SIBISETCS pas-
HOBUJHOCTBIO OPTraHW30BaHHOM T'PYIIIBI U MPEACTABISET
coboii oOBemUHEHHE ABYX WM Ooliee I, TpenBapH-
TENbHO 00BEIUHUBIINXCSA B BOOPYKESHHYIO YIIPaBIIEMYIO
YCTOHYMBYIO TPYIIy Uil HallaJeHWs Ha NPEANPHUSTHS,
YUPEKACHHNS, OPTaHU3ALMN WM Ha TPaK/IaH.
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BBIMOTI'ATEJBCTBO B MHTEPHETE

Canaee I'.A.
(Munckasa 2opoockasn Konne2us adeoKkamoe)

KubepmpecTyruienne — BHJ MpaBOHAPYIICHUS, HEIO-
CPEIICTBEHHO CBSI3aHHOTO C HCIOJB30BAHHUEM KOMIIbIO-
TEPHBIX TEXHOJIOTHM U ceTh VMHTepHET, BKIIIOUYANOIIUil B
ce0sl pacipoCTpaHeHWe BUPYCOB, HEJETANbHYIO 3arpy3Ky
(aitoB, Kpaxxy MepCOHAILHONW WH(POPMAIIUH, HATIPUMED,
uHpopmaluu mo 0aHKOBCKMM cyetaMm. KubeprpecTyruie-
HUSIMU CUUTAIOTCSI TOJIBKO T€ MPECTYIUICHHUS, B KOTOPBIX
BEIYILYIO POJIb UIPAIOT KOMIBIOTEP WM KOMIIBIOTEpPHAs
cets [1].

Korma y xuOeprpecTylmHUKOB €CTh IIeTh IHOJIYYHTH
JeHbI'u nojb3oBaTeneid Murepnera. OHM MOTYT HCHOJIb-
30BaTh MHOXXECTBO CXEM, CPEAH KOTOPBIX CaMOW IOMy-
JIAPHOM SIBJII€TCS BBIMOTaTeNbCTBO B IHTEpHETE.

B cootBerctBun 4.l ¢1.208 YK Pecnybnuku bena-
pych «BbIMOraTtenscTBO» — 3TO TpeOoBaHHE Mepeaaqu
MMYIIECTBA WU MpaBa Ha UMYIIECTBO JIMOO COBEPIICHHUS
KaKuX-1100 NEeHCTBUH MMYIIECTBEHHOTO XapakTepa Ioj
YTPpO30ii MPUMEHEHUSI HACKIIHSI K TIOTEPIIEBIIEMY WIIH €TO
ONM3KHM, YHUYTOKCHHS WM TTOBPEKICHHS UX MMYIIECTBA,
pacupocTpaHeHus KJI€BETHUUECKUX WM OTJIallleHUs] HHBIX
CBEJICHUM, KOTOPBIE OHHU JKEJIAIOT COXPAHUTh B TallHe.

Crnemyer OTMETHTb, YTO (OPMBI TpeOOBaHUH, Ipeciie-
JIYeMBIX IO 3aKOHY, NPH BBIMOTATCILCTBE MOTYT OBITH
pasaeiMu. K MeTomam BBIMOTATENBCTBA MOTYT OBITH
OTHECEHBI TpeOOBaHUS M YIPO3bl, MepeaaBaeMbie: IO
TenedoHy; MpU BCTpede; Yepe3 TPEThUX JIMII, MO TMOUTE;
Yyepe3 CUCTEMBI OBICTPBIX COOOIIEHHI; Yepe3 MHTEPHET | T.71.
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Kak mpaBuino, KuOepHnpecTynmHUKH HE HCIOIb3YIOT
OJIHYy CXEMY, a Ha000pOT COYETAIOT Pa3IUIHbIE CTIOCOOBI
BBIMOTaTeNbCTBA B MIHTEpHETE, YTOOBI 3aCTaBUTH MOTEP-
MEBIINX TPHUACPKUBATBCS WX TpeOOBaHWM, HAIPHMED,
BBIIUTATUTH XOPOIIYIO JCHEKHYIO CyMMY HIIH BBITIOJHHUTH
3aJjaHie OT UX UMEHHU.

BeiMoratenbcTBo B VIHTEpHETE CONPSIKEHO ¢ HAITMYUEM
NPSMBIX WM KOCBEHHBIX YI'PO3 BTOPXKEHUS B JIMYHYIO
KHU3Hb, KpaXeil JHMYHBIX JaHHBIX, KOTOpBIE COJEpXKaT
nH}pOpMALNIO O MEPENUCKH B COLHANBHBIX CETSIX, TOJIO-
COBBIX COOOIIECHMH, NaHHBIX HCHOJBb3YEMBIX IPUIOKECHHH,
HCTOPHIO KYPHAJIOB THOWCKOBBIX 3aIlpOCOB, YyJaJICHHBIN
JIOCTYT K pabodeMy CTOJIy MEPCOHAIBHOTO KOMITBIOTEPA U
npyroe. Bee 3Ti nmeiicTBHS CHOCOOHBI HAaHECTH CYIIECT-
BEHHBII MOPaJIbHBIN Bpea TUYHOCTH MOTEPIIEBILETO.

MHorue none3oBaTeny ceTu VHTepHET 3HAIOT, YTO HE
CTOHUT NIEPEBOJNUTH BHIKYN IO IIEPBOMY TPEOOBAHHIO KH-
OepIpEeCTYITHUKOB, TAaK OHU YacTO OJIe]yIoT.

OnHako, B cilyyae Hecorjiacusi ¢ TpeOOBaHUSIMHU, KH-
OepIIPECTYIIHUKU YIPOXKAIOT PaclpOCTPaHEHUEM JIMYHBIX
¢dororpaduii TUCKPEIUTHPYIOIIETO0 XapaKkTepa, U JPYrux
JaHHBIX, OTHOCALIHUXCA K YaCTHOM JKHU3HHU, YTO MOXKCT
MIPUBECTH K Pa3pyLICHUIO HApYIIEHHIO NpaB YeJIOBEKa,
JICTIOBOM pETyTaIy, a TaKkKe MPUBECTH K SMOIMOHAIb-
HOMY CTPECCY M MHBIM BHJIaM MOPAJIBbHOTO Bpea.

Cerogust mepex OenopycckuM OOIIECTBOM —CTOUT
HempocTas 3amada — 3(QeKTUBHOE NPOTUBOICHCTBHE
KHOEpIpEeCTYTHUKOB NPECTYHMHOCTH ITyTEM BO3JCHCTBHS
Ha (aKToOpbl, ee Mopokaaromue. B mocnemaue Tpu-yeTsipe
rojia roCyJapcTBO NPEANPHHUMAET B 3TOM HAalpaBiICHUU
He GecCropHBIe, HO BIIOJIHE TIOCIEA0BATEIbHBIC IIATH.

KubepripecTynHUKM TmpuayMald Maccy CHOCO0OB
BBIMAaHUTH JICHBIM y ToJib3oBateneil MutepHera. Kubep-
MIPECTYIUIEHUE MOXKET COBEPIIATHCS C TOMOIIBIO pa3inuy-
HBIX METOJOB M HMHCTPYMEHTOB, Harpumep, (QUIINHT,
TPOSIHIBI, BHPYCHl, mmuoHckue I1O, nporpamMmsl-
BBIMOTATeJN, MOJICTaBHbIE MIHTepHeT-Mara3uHbl — BCe 3TO
CHOCOOHO TPWIMYHO YAAPHUTH IO KOIIEIBKY HPOCTHIX
rpaxzaaH — IHTepHeT nosb3o0Baresnei.

[Iporpamma-BeIMOTaTeNb — 3TO OJUH W3 BUJOB 3JI0-
BPEHOTO POTPaMMHOT0 00€CTIeYeH s, er0 Ha3HAYeHHEM
SIBIISICTCA BBIMOTAaTeIbCTBO, OHO OJOKHUpPYET MOCTYN K
KOMHLIOTepHOﬁ CUCTEME WJIM NpEAOTBpalla€T CUUTHIBA-
HHUE 3alMCAHHBIX B HEl JaHHBIX (3a4acTylO NMPHU MOMOIIU
METOJIOB IIH(POBaHHUs), a 3aTeM TpedyeT OT CBOeil KepT-
BbI BBIKYII JIJI1 BOCCTAHOBJICHUSA pa6OTBI KOMITBIOTEPA, HO
4acTo OBIBAaeT, TaK YTO TIOCIE NEpedncieHnst TpedyeMoi
CYMMBI BUPYC HE BOCCTaHaBIIMBAaeT pabOTy KOMIBIOTEPA.
Camoe HenpHsATHOE, YTO OHM MOPTAT Gailmsl U Jaxke
«OeKarpl» 4acTo HE IIOMOTAIOT.

ITo mudopmanmsiM nmeromeecss B MHTepHETE — TI0O
JaHHBIM LieHTpa EBpomona mo 6opnde ¢ kubeprpectyn-
Hocteio (EC3), B HacTosmiee Bpems BeIMoraTensckoe 110
SIBIISIETCS] OJTHOM M3 TIIAaBHBIX KHOepyrpo3 B Mupe. Onepa-
TOpPHl  MPOrpaMM—BbIMOTaTelied MOCTOSIHHO — HaXOJAT
HOBBIE BEKTOPHI JUII CBOMX aTaK M ceiyac BemyT cels
HAMHOTO arpeccuBHee, 4eM panbire. Hampumep, 3imo-
YMBIIIICHHHKA HE NPOCcTO MHU(PYOT (hailasl CBOMX
KEPTB, HO TaKXKe IMOXMIIAIT M MyOIUKYIOT MX KOH(U-
JIeHIManbHy0 nHdopmanuio. B cBszu ¢ stum EBponon
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3alyCTHJI HOBBIM MpoekT 1moj Ha3zBanuemM No More
Ransom, npu3BaHHBI TOMOYb KEPTBAM BBIMOTATEIHCKO-
ro I1O BoccTaHOBHUTH CBOM IaHHBIE 0€3 YIUIATHI BEIKYIIA.

B pamxkax mpoekTta ObLI 3aITyIIeH cailT, TO3BOJISFOIIHI
HE TOJBKO OINpPEIENUTh, KaKyl0 MPOrpaMMy—BBIMOIaTeNb
HCTIONB30BaIH 3JI0YMBINUIEHHUKH, HO M MPEJOCTaBIIIO-
MM CBBIINIE COTHU OECIUIATHBIX YTUIMT—AEKPHUIITOPOB,
noxydeHHbIx EBporoniom ot Gomee yem 150 maptHepoB
U3 TPaBOOXPAHUTENIBHBIX OPraHOB, HaYYHBIX OpraHu3a-
muit 1 Ub—xoMnanuii mo BceMy MHUpPY. ApceHal yTUIUT
MOCTOSIHHO TIOTIOJIHSAETCS 10 Mepe MOSIBJICHUS HOBBIX Ce-
MeICTB BEIMOTaTeNeil U AEKpUNTOPOB ISl HUX.

Jn1st TOro 4TOOBI MOTyIUTh AEKPUITOP, KEPTBA BEIMO-
rarenbckoro 10 cHavana HOJDKHA 3aIIOJHUTH CIICIHANb-
Hyto (opMy Ha caiTe, KOTOpas MO3BOJUT OIPEICIUTD,
KaKoil IMporpamMMoii MOJB30BANICH KHOEPIPECTYITHHUKH.
Ecmu nmexpunrop mist mamHoro I1O moctymeH Ha caiite,
MOJTb30BATENI0 Cpa3y ke OyAeT MpenoCTaBICHA CChUIKA
JUIS €T0 3arpy3KH.

EBpomnon 3amycTwil caiT, MO3BOJIIOIIMA HE TOJBKO
onpenenuts, kakoe [10 ucnonb3oBany BEIMOTaTesu, HO U
HpeI[OCTaBHSIIOHlI/Iﬁ CBBIIIIE COTHU ACKPUIITOPOB.

EBpormon cosetyet, uto «O01mas pekoMeHAanus — He
IUIATUTh BBIKYI. OTHpaBisist IEHBIM KHOEPIPECTYITHUKAM,
BBl TOATBEPXKIAETE, YTO TPOSHIBI-BBIMOTATEIH JENAIOT
CBOE JIEJI0, M HET TapaHTHH, YTO B OTBET BBI MOJIyIUTE HEOO-
XOJIMMBIHM BaM KIJIIOU [Tl pacIIN(POBKH JAHHBIXY.

Kpome Toro, B HacTosmee Bpems, OIUH U3 MPOCTBHIX,
HO SpKUX NPHMEPOB BEIMOTaTENIbCTBA IEHEKHBIX CPEICTB
MIOCPEJICTBOM MHTEPHETa — 3TO MEepPEenucKa MEXIy BBIMO-
raTtejieM U IOTEpIEBIICH CTOPOHON B COLUANBHON CETH.
VY yenoBeka MyTeM HEpPENUCKH MOTYT NOTpeOOBaTh JICHb-
I'M B Ka4yecTBE IPeOoIUIaThl 3a KaKyl-JIu0o JeTaib WIn
ToBap. B TOoM ciywae, ecnu udenoBek He OyJeT nenatb
npeaoriaTy, 3JOYMBINIJICHHUKH MOTYT OKa3bIBaTb IICH-
XOJIOTHYECKOE JaBJICHUE, YTOOBI TOTYINTh ICHBTH.

B npyrom ciaydae peusb HIET O KOMIPOMATE, KOTOPOrO
B MHTEpHETE TOXX€ MHOro. BooOme BeIMOrarTenscTBO B
peanbHON >ku3HU U B VIHTepHETEe OTMYaeTcs JIMIIb METO-
JIlaMH ¥ XapakTepoM oO1eHus. B ocTtanbHOM e 3T0 TOYHO
TaKOe K€ BBIMOTaTeIbCTBO M MPUHYKJECHUE OJHOTO YeIo-
BEKa JPYTUM K Iepeiaue [IEHHOCTEH WX UHBIM JICHCTBUSIM.

Ilocne ToOro kak 4deJIOBEK CTAHOBHUTCSA KEPTBOM
KHOEpPIPECTYITHUKOB, YaIlle BCEr0 OH TepseTcs M He 3HAeT,
YTO eMy JenaTh M KyJa oOpaTHThCsA 3a moMomsio. Tak
KaK TIPECTyIUIEHHE COBEPLICHO IUCTAHIMOHHO, HaiTh
MpEeCTyNHUKa OyJeT HEPOCTO, OTHAKO HUKOTAA HE CTOUT
CIaBaThCSL.

B ToM cnydae, ecnu B OTHOIIEHHH YENIOBEKA COBEP-
MIAIOTCS aKThl BBIMOTATENbCTBA, CIEIYeT OOpaTHThCA K
MPAaBOOXPAHHUTENBHBIM OpTraHaM, a s 3aIlluThl coOCT-
BEHHBIX IIPaB M CBOOOA MMEET CMBICI TaKKe 0OpaTHUTHCS
K KBaJU(QHUIHNPOBAHHOMY a/JBOKATy, HMEIOIIEMY OTBIT U
KBaHI/I(i)I/IKaHI/I}O B JICJIaX O 3aIIMTEC I'paXXJaH U B3bICKHMBa-
HUHU C BBIMOTaTellel MOpaJbHOM KOMIIEHCAIUH.

l_[pI/I 9TOM BAXXHO IIOMHHUTH O TOM, YTO BBIMOI'aTCJILCTBO
— 3TO TO MPECTYIUIEHHE, KOTOPOe HE JOJDKHO OCTaBaTHCS
Oe3HaKka3aHHBIM, OCOOEHHO €CIH 3JIOYMBIIIJICHHUKN
UCTIONB30BaIM METO/IbI ICUXOJIOTUUECKOr0 AaBIECHUS UIH
NPUMEHSUIN  (U3MYECKOE HACHIIME 110 OTHOLIEHHIO K
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moTepreBIiei ctopone. [Ipu 3ToM HEOOXOAMMO TOMHUTH
0 TOM, YTO CaMOM Jy4lled 3alIMTOW B JTaHHOM Clly4ae
SBIIIETCSI cOOp BCeX HEOOXOIUMBIX JTOKA3aTENbCTB COCTA-
Ba MPECTYIUICHUS.
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OCHOBHBIE MEPBI IIPEAYTIPEKJIEHU S
PEIIMJIABHOM MPECTYITHOCTH

Cenueonuxk H.B. (FUII)

IpodunakTuka pelUAUBHBIX MPECTYIJICHUN ABISCTCS
YacThl0 OOLIMX NPO(UIAKTUUECKUX MEPOIPHUSITHH, TPU
9TOM OHa HWMEET CBOM XapaKTepHble OCOOEHHOCTH.
IIpenynpexnenue pelANBHON NPECTYIHOCTH NPEATOIAraeT
AKTHBHOE IIEJICHAIIPABJICHHOE BO3ACHCTBHE HA BECh KOM-
TUIEKC JCTePMHUHUPYIOMUX (PakTopoB. DTO BO3IEHCTBHE
OCYLIECTBIIIETCS IMyTEM MPUMEHEHHUS PA3NIUYHBIX IO
CBOEMY COJICpKaHUIO Mep OOIe COIMATBHOTO, CIEITH-
aJbHOT'O U MHAMBHIyaJIbHOTO XapakTepa.

K ocHOBHBIM 00111¢ COIMATLHBEIM MepaM MpeayIpex-
JICHUA PELUAUBHOM MPECTYNHOCTH OTHOCSTCA: O310pOB-
JICHUE COLMAIILHO-YKOHOMHYECKOH CUTyauuu; (popMHUpO-
BaHHE WJCOJIOTHH, OCHOBBIBAIOUIEHCS HAa MAaTPUOTHU3ME,
HUCTOPUYECKUX M KYJIbTYPHBIX IEHHOCTSX, MOBBIIICHHUE
JIOBEpHUs K BJIACTH, yBaKEHHE IOCYAapCTBEHHBIX JAeATe-
Jed U IPUHUMAeMbIX UMM PELIEHUH; YKpEIJIEHUE B3au-
MOBBITOJJHOTO COTPYAHHYECTBA MPABOOXPAHUTEIBHBIX
OpraHOB ¥ HHCTUTYTOB TPaKTAaHCKOTO OOIIECTBa,
MOBBIIIICHHE COIMAIFHOTO KOHTPOINsA B cdepe mpodu-
JAKTUKW TpaBOHApPYLIEHUI; COBEPIIEHCTBOBAaHUE CHC-
TeMbl MPEAYNPEXACHUSI NPECTYIIEHUH U aJMUHUCTpa-
TUBHBIX TpaBOHApYIIEHUH, pa3paboTka M peamu3anus
Mep MPaBOBOTO M TyXOBHO-HPaBCTBEHHOI'O 0Opa30BaHUs
(Boctiuranus) HaceneHus [1].

Cpenu cHenuandbHBIX Mep MNPeXyNnpekICHUS pelH-
JUBHOM MPECTYIMHOCTH MOXHO BBIACIHUTH: COBEPIICHCT-
BOBAaHME 3aKOHOAATENbCTBA; YHPOLICHHE MPOLEIYpPhI
JIeTaM3aluy  ONEePaTHBHO-PO3BICKHON HWH(pOpManuu B
JIOKa3aTeNbCTBEHHYIO 0a3y 10 YrOJIOBHBIM JIeJIaM; TOJT0-
TOBKA CIICLIHAIUCTOB, CIIOCOOHBIX BEISBIIATE, IPECEKATh H
MpeaynpexaaTh HOBbIE BUABI IPECTYINHON JIEATENbHOCTH;
ocnabeHne W HeWTpamu3anus HPECTYHMHBIX TPaIullHid,
00BIyaeB 1 HOPM KPUMHHAIBHOM Cpebl.

B cucreme npodunakTiHueckux Mep 60peOBI ¢ peru-
JIUBHOW MPECTYMHOCTHIO MOKHO BBIJIEUTH MEPHI OO0IIEH,
TPYIMOBON U MHANBHAYAJIbHON MPOGUIaKTHKH [2, C. 41].
K nepBoit rpymnme oTHOCATCSI MEpBI, CBA3aHHbIE C OpPTaHU-
3anued NpeynpeauTeNIbHON JIeSITENbHOCTH MPECTYILIe-
HUM W aJMHMHUCTPATHBHBIX IPABOHAPYLICHUHA JaHHOU
HANPaBJICHHOCTH (M3y4CHHE W aHanu3 HHPOPMAIUU
0 peanbHOM KOJMYECTBE JIUI, COBEPIIUBIIUX PELUAUB,
a TaK)Ke MEphI 10 OCYLIECTBIICHHUIO MTPOQHUIAKTHIECKOTO
KOHTPOJISL U BO3JIEHCTBUSL Ha peunauBucToB). Ko Bropoit

TpyIIe MEp MOXKHO OTHECTH CHCTEMaTH4YeCKOoe 00cIieno-
BaHHE MECT Hanboyiee BEPOSATHOTO cOOpa PEIUIANBHUCTOB,
MIPOBEJCHUE CHELUANBHBIX MPOMMIAKTUIECKUX pEiiloB,
MIPOBEPOK, OTJACIBHBIX KOMIUIEKCHBIX ONEpaIuii, Halpas-
JICHHBIX Ha TPECEYEHHE NESTEIbHOCTH NPHUTOHOB, HENO-
MyIIEHNE TaKUMH JMIAMH COBEPIICHUS IPECTYIUICHUH
HMHOTO XapaKTepa, CBOEBPEMEHHOE BBIABICHHUE U M3bBSTHE
y HHUX BEIEH WM IPEeIMETOB, 3alpelieHHbIX B TpaXIaH-
cKkoM obopoTe. HemanoBaxHBIM NPOPUIAKTHIECKUM
(akTopoM AJIs MPEAYNPENKAECHHUS PELUIUBHON NpECTyII-
HoctH B PecnyOnmke Bemapych BbICTymaer coumaibHas
pabora ¢ ocyXaeHHbIMU-penuauBucTamMu. COBEpIICHCT-
BOBAaHHE BOCIHMTATENBHOH PAaOOTHI B MECTAX JIMIICHHSA
CBOOO/IBI MIPEATIONATAET, MIPEXK/E BCETO, €€ HHANBHUyaIH-
3anuio. B ocHOBe BocmuTaTenbHOI pabOTHI ¢ OCYXKIECH-
HBIMH JOJDKHO OBITh BCECTOPOHHEE M3YyY€HHE JHMIHOCTH
KaXJ0TO OCYKACHHOTO, C BBISIBICHUEM ITOJIOXKHUTEIBHBIX
4epT, Ha KOTOPHIE CIEIyeT ONMpPAThCs, YCTAHOBJICHHE
Kpyra JIMI, KOTOpbIE MOTYT OKa3bIBaTh IOJIOKUTEIBHOE
BJIMAHUE HA OCYXKXACHHOI'0, MUHHUMMU3ALIMA OTPULATCIIBHBIX
cBa3eil. HemanoBaxxHoe 3HaueHHE [OJDKHO YIEIAThCS
Pa3bCHUTENBHOM paboTe ¢ pPeluIUBUCTaMH, IIPOMAaraHie
3710pOBOro 00pa3a xu3HU. CrocodaMu TaKo JAesATeIbHOCTH
MOTYT OBITh PETYIISIPHBIC BCTPEUH M Oecelipl CIenaIncTOB
(MenMKOB, TICHXOJIOTOB, IOPHCTOB U JIp.), CHEIHAIH3HPO-
BaHHbIC TeNle- M PaJHONpPOrpaMMBbl,  BBICTYIUICHHS B
CPEe/CTBAaX MAaccoBOM HWH(OpMAIHH, NMPOBEICHHUE TPEIy-
TIPEANTETBHON pabOThl Ha NPENNPHUATHAX, YIPEKICHUAX,
TPYJOBBIX KOJUIEKTUBAX U T.JI.

OnuuM 13 3(h(EeKTHBHBIX CIOCOOOB MPENyNPEKACHUS
COBCPUICHUA NPECTYIMHBIX L[eﬂHI/Iﬁ ABJIACTCA aIMUHUCTpaA-
THUBHBIH KOHTPOJIb, MHPEACTABIAIOUIMNA COOOH cHucTeMy
MIPUHYAUTEIbHBIX NPO(QUIAKTHUECKUX MEpONPUITHIl B
OTHOIICHHUU OTACIBHBIX JIUII, OCBO60)KI[CHHI)IX n3 MCECT
JIMIIEHUS CBOOOIEL.

Kogmekc Pecnyomukn Bemapych 00 agMuHHCTpaTHB-
HBIX TIPAaBOHAPYLICHUSX IPelycCMaTpUBaeT aJMHHUCTpa-
THBHYIO OTBETCTBEHHOCTb 3a HecoOIoieHne TpeOOBaHUH
MIPEBEHTUBHOT'O HAJ[30pa, YTO B OIPEAEICHHOH CTENeHH
CHM)XKaeT PHUCK COBEPUICHUS NOAHAI30PHBIMH JIUIAMH
MOBTOPHBIX TpecTymuiennii. Kpome toro, B PecmyOnunke
Benapych mpenycMoTpeHa yYrojoBHas OTBETCTBEHHOCTh
3a HecoOIoeHNe TpeOOBaHUil MMPEBEHTUBHOTO Ha/a30pa
6e3 YBAXUTECJIbHBIX PUYWH, COBEPIICHHOEC JIMIIOM, KOTO-
po€ ABaxKApl B TEUEHUE I'0Jla HOABEPTaJIOCh aJIMUHUCTPA-
TUBHOMY B3bICKAHUIO 3a TAKUEC KE€ HAPYUICHUA.

[MpodunakTika penuIUBHON MPECTYIHOCTH JIOJDKHA
0a3upoBaThCS Ha COBPEMEHHBIX HAYYHBIX U MPAKTHYECKUX
MIOAX0/1aX, COYETAIONINX B ceOe Mephl SKOHOMHYECKOTO,
COLIMAJILHOTO, MPaBOBOTO, IMOJIMTHYECKOTO, HIEOJIOTHYE-
CKOT'0, METMIIMHCKOTO, HDABCTBEHHOTO W MHOTO XapakTepa.
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MTPOBJEMHBIE ACHEKTEI IPUMEHEHWSI MEP
YT'OJJOBHO-TIPABOBOT'O XAPAKTEPA
K IPABOITPEEMHHMKAM IOPHIMYECKOTO
JIMIA

Ckapébapuyk A.T.
(HayuonansHulil ynugepcumem
«Ocmposicckan akademusny, YKpauna)

HecmoTpsa Ha He caMoe akTHBHOE NPUMEHEHHE Mep
YroJIOBHO-TIPABOBOI'O XapakTepa (KBa3UyrojoBHas OTBET-
CTBEHHOCTH IOPUAMYECKOTO JHMLA 33 MpecTyIJICHue
COBEpUIEHHOE YIOJTHOMOYCHHBIM JIMIIOM TaKOTO IOPHIH-
YECKOrO JINIA OT UMEHH M B MHTEpPECaxX IOCIEAHETO) B
YKpanHCKOW CyIeOHOW TPaKTHKE, 3aKOHOAATENb ITBITACTCS
«paboTaTh Ha OMEPEKECHME» BHOCS M3MECHEHHS B Pa3iel
XIV-1 VYK Vkpawnsl «Mepsl yroJoBHO-IIPaBOBOTO
XapakTepa K OpUIMIECKAM JTHLaM».

Tak, pemas npoOiieMy peanuszaliid Mep YTOJOBHO-
IIPaBOBOTO XapaKTepa B OTHOIICHUM FOPUAMYECKUX JIHIL,
JIMKBUIMPOBAHHBIX HA MOMEHT BO30YXKJICHUS! YTOJIOBHOTO
IIPOU3BOJICTBA, MPEIyCMaTPUBAIOIIEI0 NPHUMEHEHHE Mep
yTOJIOBHO-TIPABOBOTO XapaKTepa 3aKOHOJAaTeNb ab3aleM
.2 mm.B) 1.2 4.6 3aKIIOYUTENEHBIX U TEPEXOIHBIX TIOJIO-
keHuil 3akoHa Ykpaunbl «O NperoTBPALIEHUN U MPOTH-
BOJICHCTBHH JIETaIH3aliy (OTMBIBAHHIO) TOXOJOB, MOIY-
YEHHBIX NPECTYIHBIM ITyTeM, (MHAHCHPOBAHUIO TEPPO-
pu3Ma ¥ (UHAHCHPOBAHUIO PACIPOCTPAHEHUS OPYXKHSA
MaccoBoro yHHITokeHus» Ne361-1X ot 06.12.2019 roga
[1] momommma ct. 96-4 YK Vkpaunsl «lOpumnueckue
JUIa K KOTOPHIM IIPUMEHSIOTCS MEpbl  YTOJIOBHO-
IIPaBOBOTO XapaKTepa» YacThI0 TpeTbel, MmpeaycMaTpu-
BalOIIECH, YTO B CIyyae PEOPraHM3ALUU IOPUIUUYECKUX
JINII, YKa3aHHBIX B 4acTAX MEpBOI U BTOpoii cT. 96-4 VK
YKpauHbl, MEphl YTOJOBHO-IIPABOBOTO XapaKTepa MOTYT
OBbITh PUMEHEHBI K HX IPaBONPEEMHHKAM, K KOTOPBIM
MepenuIn UMYIIEeCTBO, NPaBa M O0S3aHHOCTH, CBSI3aHHBIC
C COBEpIICHUEM TIPECTYIUICHHH, YKa3aHHbIX B IyHKTax | -5
yacTu nepBoi crtatbi 96-3 YK Ykpaunsl [2].

Jlo BCTyIJICHUS B CHILY 3TOH ITONPABKHU MEPHI YTOJIOB-
HO-TIPABOBOTO XapakTepa NMPUMEHSINCh HCKIIOYUTEIEHO
10 TAKUM OCHOBaHHSAM Kak:

1) coBepiieHHE YIOJHOMOYEHHBIM JIHIIOM OpPHINYE-
CKOTO JIMIIa YTOJOBHOTO MPAaBOHAPYIICHUS OT UMEHHU H B
UHTEpPEecax MOCIEAHEr0;

2) coBepIleHHE YIOJHOMOUYEHHBIM JIHIIOM OpHINYE-
CKOTO JIMIIa YTOJIOBHOTO IIPaBOHAPYIIEHUS OT HMEHHU
TIOCJIE/THETO;

3) He oOecredyeHHe BBHITMOJHEHUS BO3JIOXKEHHBIX Ha
YIIOJIHOMOYEHHOE JIMIO IOPUANYECKOr0 JIMIA 3aKOHOM
WIN  Y4peIOWTEeNbHBIMA  JIOKYMEHTaMH  IIOCIIETHETO
00s13aHHOCTEH MO MPUHATHIO MEP IO INPEIOTBPAIICHUIO
KOPPYIIINH, YTO MPHUBEIO K COBEPIICHHWIO YTOJIOBHOTO
MIPECTYIUIGHNST CBS3aHHOTO C JIETANM3allle CpEeiCTB,
MTOJTYYCHHBIX MPECTYITHBIM ITyTEM FJIU KOPPYIIIHEH.

Takum  00pa3oM, 3aKOHOAATENb  MPEAYCMOTPEN
JIOTIOJTHUTETIFHBIE OCHOBAaHMA K MPHUMEHEHHIO Mep Yro-
JIOBHO-TIPABOBOTO XapakTepa B JOIOJHEHHE K MEPEYHIO
OCHOBaHMU mpeaycMoTpeHHoro 4.4. 1-5 cr. 96-3 YK
VYkpaunsl « OCHOBaHMS JJIs1 IPUMEHEHHS K IOPHIMYECKAM
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JIUIaM Mep YrOJIOBHO-TIPABOBOTO XapaKTepa», 4YTO HE
COBCEM KOPPEKTHO C TOYKH 3PEHUS IOPUANIECKON TEXHH-
KM, TIOCKOJIbKY HCUYEPIBIBAIOIINN TMEpEeYeHb OCHOBAHHM
JUIS TIPUMEHEHUS TaKUX MEp IOJDKHA COJEpPKaTh MCKITIO-
quTenbHO cT. 96-3 YK Vipauns!.

Taxxe, B 4.3 cr. 96-4 YK VYkpawHB HCHOIB3yeTCS
BechbMa HeJemnasi ¢ TOUKU 3pEHHs YTOJIOBHOTO IpaBa Iopu-
JU4eckass KOHCTPYKLHUS «MOTYT OBITb HPUMEHEHBD»
B OTHOIICHUH ITyCTh ¥ KBa3UYTOJIOBHBIX, HO BCE YK€ CAHKIIUH.
Mepbl yroJIOBHO-IIPABOBOTIO XapakTepa WU MPUMEHSIOTCS
IPU HAJIWYUU JOCTATOUHBIX OCHOBAaHUM WM K€ HET,
B TOXE BpeMs YyKa3aHHas IOpUAMYECKas KOHCTPYKLHUS
MOPOXKIAET HAJIW4YWe HEKYI IHNCKPEIHI0 B TPHHATHU
pELICHNH NPaBOOXPAHUTENBHBIME OpPraHAMU OaXe IpH
HAJIMYNH OCHOBAHUH [UIsl IPUMEHEHUS Mep.

Emé oganM mpoOIeMHBIM acleKTOM SIBIISICTCS KOHCT-
PYKIMS «IIpaBa W OOS3aHHOCTH, CBA3aHHBIE C COBEpIIE-
HUEM TPECTYIUICHHUID», MOCKONBKY, XapakTep IOJ00HOMH
CBA3M HE pACKphIBaeTCd HU B OJHOM HOPMAaTHBHO-
MIPAaBOBOM aKTe, a 3HAYUT OTKPBIBAETCS LIMPOKUI IPOCTOP
JUISL TOJIKOBAHHUI 3TOT0 0OCTOSITENBCTBA YTO HE MOYKET pac-
CMAaTpUBaTLCA JONYCTUMBIM B YIOJIOBHOM IIpaB€, TpC-
Oyromiero MakCUMabHO YETKUX (POPMYITUPOBOK.

Crnenyromuii TpoOIEeMHBIH aCIeKT TaKXKe BO3HHUKAET
BCIIEZICTBUE HAPYILICHUS IOPUIMYECKON TEXHUKH. Y UNTHIBAs,
YTO OCHOBAaHMEM [UIi IIPUMEHEHHS MeEp YTrOJIOBHO-
MPaBOBOTO XapakTepa K MPaBONPEEMHHUKAM IOPUANIECKO-
TO JIMNA SIBJISCTCS TONyYeHHWE MMM HUMYINECTBA, NPaB U
00s13aHHOCTEN, KaK HEKUX «TOKCHYHBIX)» aKTHBOB, KaKO-
BbI OBUTM HE3aKOHHOTO NMPHOOPETeHBbI B Ka4eCTBE Herpa-
BOMEPHOH BBITOJIbI, TO CIELYET PACCMATPUBATh IIEPCIIECK-
THUBBl IIPUMEHEHUS TaKOH MEpPHl YrOJOBHO-IIPABOBOIO
xapaktepa kak mrTpad. CoriacHo 4.4.1-2 ct. 96-7 YK
VYkpauHbsl pa3Mep mrpada pacCUUTHIBACTCS HCXONS W3
JIByX MapaMeTpoOB:

— €cIH pa3Mep HEeMPaBOMEPHOH BBITOJBI, MOTYIEHHbIH
IOPUANYIECKUM JIMLIOM TO/JaeTCsl HCUUCIICHUIO, TO ITpad
NPUMEHSETCS B JBYKPaTHOM pa3Mepe OT CTOMMOCTH
TaKOW HEMpPaBOMEPHOH BBITOJIBI;

— ecJM pa3Mep HEeMpPaBOMEPHOH BBITOJIbI, MOTYIEHHbIH
IOPUANYECKUM JIMIIOM HE MOXXET OBITh pAaCCUUTaH, TO
mrpad onpenesnsiercsi UCXOAs U3 CTEHEeHH TSDKECTH yro-
JIOBHOTO TIPABOHAPYIICHHUS COBEPIIEHHOI'O YIIOJIHOMO-
YCHHBIM JIMIIOM.

IIpobnema B TOM, 4TO yKa3aHHas HOpMa aOCOJIIOTHO
HE MpUMCEHHNMA K NPaBONPECMHUKAM JIMKBUAUPOBAHHOI'O
IOPUANYECKOTO JIMNA, MOCKOJbKY KaKHe-THOO aKTHUBBI
MOJTyYeHHBIE HA OCHOBaHMH EPEJaTOYHOTO aKTa He TOJ-
MaJIafoT MOJ OTPEJCNICHNE «HETPAaBOMEPHON BBITOJBI», a
YIIOJIHOMOYEHHbIE JIMIa MPAaBOIPEEMHNKA HE COBEpIIan
YTOJIOBHOTO MPAaBOHAPYHICHHsI NPHUBEIIIETO K IOJyde-
HHIO M TaKOBOTO aKTHBa. TakuM o0pa3oM, BKIIOUCHHE B
VYK VkpauHbl JTONOJHUTEIbHBIX OCHOBAaHUU ISl IIpUMeE-
HEHHUS MEP YrOJIOBHOTO-IIPAaBOBOI0 XapakTepa, MPHUHIIU-
MUATBHO OTJIMYAIONIUXCA OT TMEPBOHAYAILHBIX, TPEOyeT
nepecMoTpa Apyrux Hopm paszena XIV-1 YK Vkpauns.
Curyaiusi MOXeT ycyryOisaThCs TeM, YTO B pe3yibTare
JIVKBU/IAIIMN FOPUANYECKOTO JIMIA ITOCPEICTBOM paszielie-
HUSl, TOKCHYHBII» aKTHB MOXET OBITh pacrpenenéH me-
YKLy HECKOJIbKHMH ITPAaBONIPEEMHUKAMH U TAKUM 00pa3oM




nepes CyIoM MOXKET BOHHKHYTH BOIPOC O MPOMOPLHO-
HaJbHOM paclpeaeneHny mrpada, MNPEeayCMOTPEHHOTO
cT. 96-7 YK VkpauHbl MEXTy HUMH.

Jns yeTpaHeHUs BhINIEYKa3aHHBIX MPOOEIOB Ipeyia-
TaeTcs:

— momonHUTH 4.1 cT. 96-3 YK VYkpauHBl TyHKTOM 6
CJIC/TYIOLIETO COAEPIKaHUSI «6) MPUHATHE IOPUAMYECKUM
JMLIOM B Ka4eCTBE MPABONPEEMHHKA JIMKBHIUPOBAHHOTO
IOPUANYECKOr0 JIMIAa MaTepUajbHBIX (HeMaTepualbHbIX
AKTHBOB) ITOJYYEHHBIX IHOCIEIHNM B KayeCTBE HENPaBO-
MEpHOI BBHITOBI B PE3yJbTaTe COBEPLICHHS NpeCTyIlIe-
HHS YIIOJIHOMOYEHHBIM JIMIIOM OT MMEHHM U B HHTEpecax
FOPUIMYECKOTO JIMNA, TIPH YCIOBUH YTO MPABOIPECMHHUK
OBLT OCBETOMJIEH O BBHIMICYKa3aHHOM OOCTOSITETIHCTBE Ha
MOMEHT NIPHUHSATHS TAKOTO aKTHBA,;

— ymamuth 4.3 cT. 96-4 YK VYkpaunsl, mpegycmaTpu-
BAaIOICH OCHOBaHMS JUIA TPUMEHEHUS MEp YTOJOBHO-
MPaBOBOTO XapakTepa AJs MPaBONPEEMHUKOB IOPUANYC-
CKOT'0 JINIIA;

— mnoxuth 4.1 cr. 96-7 YK VkpauHsl B HOBOMU
penakuuu «1. Illtpad - 3TO0 AeHexHas cymMMma, yIUlauu-
BaeMasi IOpHIMYECKUM JIMIIOM Ha OCHOBaHHMHU CyleOHOro
pewenns. Cyn npumensier mrpad UCXoas U3 ABYKPAaTHOTO
pasMepa HE3aKOHHO MOJyYCHHOW HENpaBOMEPHOH BBITOABI
WIN PHIHOYHOW CTOMMOCTH aKTHBOB IOJYYEHHBIX IOPH-
JUMYECKAM JIUIOM Kak MPaBOIIPEEMHUKOM JIMKBHUANPO-
BaHHOTO IOPUINYECKOTO JIMLIA.)
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BHU/bI HAKA3AHUM
IO CTATYTY BKJI 1588 TOJA

Cmompuxkosa A.C. (BHII)

YT0510BHOE HaKa3aHHE — IIEHTPAIbHBIH HHCTUTYT yro-
JIOBHOTO TIpaBa, KOTOPHIH YCTAHOBJICH B MHTEPECAX BCETO
rocyaapcTBa M ero rpaxnaad. VcciemoBaHue uctopuie-
CKOTO pa3BUTHS IAaHHOTO WHCTUTYTAa W TIPAKTHUKH €ro
NPUMEHEHUS! MMEET JJOBOJBHO BAXXHOE 3HAUCHHE, TT03BO-
JsIeT TOHATh HaNpaBlIeHHE M COJEpXKaHWE YTOJOBHOM
MOJIMTUKU TOCYIApCTBa B ONPENENEHHBIN MepHo BpeMe-
HH, IIOMOTaeT COBPEMEHHOMY 3aKOHOJAaTeNr0 H30exarb
ommbok. CeromHsi Haka3aHHE SBISAETCS OCO0OH Mepoi
TrOCYAApCTBEHHOTO BO3JEHCTBUS, NIPUMEHAEMON K JIMILY,
MPU3HAHHOMY BHHOBHBIM B COBEPIICHHH IPECTYIICHUS
[1,c. 171].

Ha ocnoBe ananuza Craryra 1588 roga u mpaktuku
BKJI B cucreme HakasaHuWil ciemyeT BBIICIUTH OOIIUE U
TJIaBHBIE HAaKa3aHUS, a TakKe JoNoJHUTenbHble. K uncmy
OOIIMX M TJIaBHBIX HaKa3aHUI OTHOCSTCS:

1. Htpadsl B monp3y moTeprHeBIIero (TOJOBIIU3HA,
HaBs3Ka, TBANT, BHUHA, 3aKJaJ, 3apyka), a Takke B IIOJB3Y
TOCyAapsi WM JOJDKHOCTHOTO JIMIIA — Bpsijia (BUHA, 3aKJIa).

2. [TyGmmaHO-yTOIOBHEIC HAKA3aHUS:

a) nuYHBIEe (CMepTHas Ka3Hb, TEJCCHBIC HaKa3zaHUS,
JUIIEHNE CBOOOIBI, INIIIEHUE YECTH H TIPaB);

0) uMyniecTBeHHbIE (KOH(HCKALUs, OTHATHE HOMEC-
THil).

3. MecTb, KOTOpasi HAUMHAET OTPAHUYHUBATHCS PaMKa-
MU Cy1e0HOTO PUTOBOPA.

B 4nciio 1OMONHUTENBHBIX BUIOB HaKa3aHUsI BXOMST:
W3rHaHME, JIMIICHNE HACJIEACTBEHHBIX NPaB M IMOKasHHE.
B otnensHBIE OBE TPYNIBI BKITIOYAIOTCS 3aMEHSIOIIHE
HaKa3zaHWUs, TPHMEHSEMBIE B KadecTBE 3aMEHBI NPYTUX
BHIOB Haka3aHW! («BHIBOJIAHBE», BBIJada B Kabalay H
BBIIa¥a B BEYHYIO HEBOJIIO), a TAKKE HCKIIOYUTEIHHEIC
HakazaHUA (OTpelIeHHe OT AOJDKHOCTH M obpaiieHue "B
otunyay [1, c. 184].

Crenyet OTMETHUTh, YTO UMYIIIECTBEHHbBIE HAaKa3aHUs B
Buzie WITpadoB OBUIM CaMbIM PACIPOCTPAHEHHBIM BHJIIOM
Haka3aHuil B JApeBHOCTH. OHHM MOIJIM BBIPaKaThCsl B
OIIpEe/IeICHHBIX ACHEKHBIX CYMMaXx, B KDaTHOM pa3zMepe K
HAaHECEHHOMY MpecTymjieHueM ymiepOy (dame Bcero
B JOBOWHOM pa3mepe). ['omoBmmm3Ha (mTpad 3a TONOBY
yOHUTOTO YenoBeKa) B3BICKMBAJACh C BHHOBHOTO B IMONB3Y
POICTBCHHHKOB yOWTOTO, SBISIACh OCHOBHBIM BHUIOM
HaKa3aHWS, OJHAKO BBICTyNalla MHOTJAa W B KadecTBE
JOTIOTHUTEIBHOTO. Pa3Mepsl TOJOBIIM3HEI 3aBHCEIH OT
COCJIOBHOTO TOJIOXKCHUSI yOUTOTO, C TEYEHHEM BPEMEHHU
OHH YBEJIMYMUBAIHCH (0 cpaBHeHUIo co Crarytom 1529 r. —
B TpH paza no Craryty 1588 1.).

Hagsi3ka — neHexxHblil mrpad 3a npuurHeHne M000EB,
paH. Pa3mep HaBsI3KH 3aBHCEN OT XapakTepa NpecTyITHOTO
JICSTHUSI ¥ COCJIOBHOTO TTOJIOXKEHHsSI TPECTYITHUKA U TTOTEP-
neBuero. Hopmel mpaBa CBUAETEIBCTBYIOT O MOCTEIECH-
HOM YBEJIMUCHHUH pa3Mepa dTOro ACHEeKHOTo mTpada.

3a TpOTHBONpaBHBIC HACHIBCTBEHHBIC ICHCTBUS W
CaMOYTIPaBCTBO B3BICKHUBAJICA MITpad, KOTOPHIH HOCHI
Ha3BaHUE «TBaNT». B 10Xom rocymapctBa, cyneil win
MTOTEPIIEBIIETO B3BICKUBAJCS IMITpad, KOTOPHIH HMEHO-
BaJici «BHHOI». Pasmep «BHHBI» 3aBHCEN OT XapakTepa
NPECTYIUICHHS, @ YacTO U OT BOJHM CYyJa, T. K. CyAbU ObUIH
3aWHTEPECOBaHbl B MOJYYEHHHM KaK MOXKHO OOJbIIEro
wtpada, MOCTYNANIIEro B UX MOJb3Y.

B ciyuasix, ecnu OCyXIEHHBIH HE UMEN CPEICTB ISt
BBITLUIATHI ITPadoB, €ro MOMIM MepeaaTh NOTepIeBIIeH
CTOpOHE «Ha BBIPOOOK». Bce mTpadsl BRIIIAYNBAIHCE «3
UMeHbsT a00 MAeTHOCTH BHHHOTO», M TOATOMY O0s3aH-
HOCTB WX BBHIIUIATHI MIepeaBaiach BMECTEe C UMYIIIECTBOM
0 HACJEJCTBY, T. K. «XTO OCEraeTh J00pa MOBHHEH HO-
cutu u 6epemeray [1, c. 186].

OO0nacTe NMpUMEHEHHs ITyOJUIHO-YTOJIOBHBIX HaKaza-
muii B XVI B. pacmmpsiercs. Ctaryt 1588 r. npeaycmart-
pHBaJ CMEPTHYIO Ka3Hb 3a COBEpPIICHHE MPECTYIUICHHN
MIPOTUB PEJIMIHU U UEPKBU (Kpaxka B LIEPKBH, YOUICTBO B
LEPKBH, OOrOXYJNbCTBO); TOCYJAPCTBEHHBIX; MPOTUB
MOpsIIKa YNPABJIEHHS; MPOTUB MPABOCYAMS; BOMHCKHX;
MIPOTUB JKU3HH, 37I0POBbS U YECTHU JIIOJICH; UMYIECTBEH-
HBIX TpecTyrieHnid. Hanpumep, kK moBenIeHUo Mmpurosa-
PHUBAIHCH Pa30OIHNKH, BOPHI, MOWMAHHBIE C MOIMYHBIM;
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JMIa, BIEPBbIE OOBHHEHHBIE B KpaXke, €CIM CTOMMOCTb
MIpeBBINIANIA ONpeAeiieHHyI0 cymmy (240 rpormei); BOpbI-
PELUIUBHUCTH HE3aBUCHMO OT CTOMMOCTH YKPaJCHHOTO.
K cMmepTHON Ka3HM NpUrOBapUBAIUCh JIMLA, 3aCTPEIUB-
mue 3Bepsl B Uy)KOM JieCy W TONMaHHbIE IPH 3TOM C
noan9HBIM. CMEPTHIO KapaJluch MOCOOHUKH M yKpBIBaTE-
JM TPECTYIHHUKOB, YOMHIBI OTHA W MaTepH, a TaKxke
yOUiiIIBl OpaTa MM CECTPhl C KOPBICTHOW LeNbIO (TI0JTy-
yeHue Haciencrsa). CMepTHas Ka3Hb INPHMEHSJIACH
3a BOOPY)KCHHOE HallaJieHHe Ha IUIIXETCKOe UMEHHe, 3a
HamajeHne Ha BOWHE Ha JPyroro BOMHa CBOETO BOICKa,
3a NPUYMHEHUE paH B 3alie CyAeOHOro 3acenaHus, 3a
N3HACWIOBAHNE, HACHILCTBEHHOE B3ATHE B XKEHBI M [IP.
Jls moazensiBaTenel BEMMKOKHKECKUX IPaMOT | Teda-
Tel ycTaHaBIMBaJach KBAIU(QHUIMPOBAHHAS CMEpPTHAS
Ka3Hb IOCPECTBOM COXOKEHHS Ha KocTpe [1, c. 189].

Crenyer ormetuts, uto Crarytsl BKJI B cpaBHEeHNH ¢
MIAMATHAKaMH TIpaBa (eoaIbHOMN 3MOXU APYTHX TOCYIAPCTB
JIOCTaTOYHO TYMaHHBI. Tak, cMepTHast Ka3Hb He MPUMEHSUIACh K
OepeMeHHBIM JKEHIIIMHAM M HECOBEPILICHHOJIETHNM, a 00JI1acTh
€e MPUMEHEHHs] OTPaHUYHMBAIach 0C000 TSHKKMMHU TOCYHapCT-
BEHHBIMHU MPECTYIUICHUSAMH (MSITEX, U3MEHa U IIp. ).

TenecHble HakazaHus (YWICHOBPEAUTEIbHBIE U 0OJIE3-
HEHHBIC) IPUMEHSUTICH B OCHOBHOM K IIPOCTBIM JIFOJISIM.

TiopeMHOE 3aKJIIOUYEHHE B JPEBHOCTH MIPUMEHSIIOCH B
KauecTBE BPEMEHHOTO 3afep)KaHus IPECTYIHHKA [0 CyAa.
B XVI Beke Takoii BUJ Haka3aHUS SBISIETCS OJHUM H3
TJIABHBIX U NMPHUMEHSAETCS KaK B Ka4eCTBE OCHOBHOTO, TaK
U JIOTIOJTHUTENHHOTO. TIOpEMHOMY 3aKIIOUCHHUIO TO/BEP-
TajJiuCh TaK)Ke€ M NPUTOBOPEHHBIE K CMEPTHOH Ka3zHH 10
NIPUBEJICHNSI B UCIIOJIHEHHE ITpuroBopa. Kak kapartenbHas
Mepa TIOPEMHOE 3aK/IIOYeHHE Ha3HAdaloch 3a MeHee
TSDKKHE, 10 MHEHHUIO 3aKOHOJATEeNs, IOCyJapCTBEHHBIC
MPECTYIUIEHNUS, NPECTYIUIEHUS IPOTUB MPAaBOCYAUs, IIPO-
THUB JIMYHOCTH (HaIIpuMep, yOHICTBO B «3BaJie») U Ip.

B oTHOIIEHNN K IUIXTE CTaTyTOBOE 3aKOHOJATEIHECTBO
IpeAycMaTpUBaJIO TAKOM BHJ HAKa3aHMs, Kak JIMIICHHE
YECTH, 4TO OBUIO CBSI3aHO C YTPAaTOH «BOJILHOCTEH IILIS-
xeTckux». Kak mpaBuio, JIMIIAINCh YECTH «BBIBOJIAHIIBI)
(ocyXneHHbIEe K CMEPTHOW Ka3HH M ITOMHJIOBaHHbIE Ipe-
CTYIHUKH), a TAKXe JINIA, YKIOHSABIINECS OT BOMHCKOW
IIOBHHHOCTH WUJIN HO6BIBaBH_II/Ie B pyKax mnaJiada.

Oco0bIM BHUJOM HAaKa3aHUS B Benukom KHsKeCTBE
JIuToBcKOM ObLTO OOBSBICHUE BHE 3aKOHA M M3THAHHE 3a
mpenenasl  rocynapctBa  («OaHMIMA», «BBIBOJIAHBEY),
K KOTOPpOMY IPUTOBAPUBATINCH NUIAXTHYH, OOBHHEHHBIE B
TSOKKHX NPECTYIUICHUSIX M HE SIBUBIINECS IO MOBECTKE B
Cyl, a TaK)Xe JINIA, OTKa3aBIIMECs HCIIOJHHUTh Cy/leOHbIe
noctaHoBieHus. [Ipu 3ToM Ha «BeyHae BHIBOJIaHbE» 0e3
IIpaBa BEJIMKOKHSKECKOT'O TIOMMJIOBAHUS OCYXIAINCH Te,
KTO HE BBITIOJHSI CYAeOHBIX ITOCTAaHOBJICHUN WM, TTOITY-
YMB OXPaHHYIO TPaMOTy AJIS TIOUCKA JO0KA3aTeIbCTB CBO-
eil HEeBMHOBHOCTH (IMCT JKaJle3HbI»), He OINpaBaajcs B
TeUeHHe yKa3aHHOTO B Hel cpoka. OOBIYHO 3Ta TpamoTa
BbIJ]aBajIach He OoJsiee Kak Ha OJIMH TOJ] U IIECTh HEJNElb.
Xena «BevHaro BBIBOJIAHIIA» CYMTAJIACh BJIOBOM, JAETH —
CHPOTaMH, ero yOMICTBO HE BIIEKJIO 3a COOOH HaKa3aHWUS.
Odopmisinock HW3THaHWE BEITUKOKHSKECKOW TpamMoToi
(«ICcT BBIBOJIAHBI»), B KOTOPOH HMEJINCH CBEACHUS 00
oco0e TpecTynmHHKa, OOCTOSTENbCTBAX YYMHEHHOTO WM

144

37I0AESHASA, a TAaKXKE COACPIKAJICS 3aIpeT KHUTEISIM rocy-
JIapcTBa JaBaTh YOSXKHIIE TaKoMYy Jumy [2, ¢. 201].

Kpome m3rHanms 3a mpenensl rocynapcrsa, CraTyT
1588 1. mpemycMaTpuBall BEICBUIKY U3 TOPOIOB TaK Ha3bl-
BAaCMBIX «TYJbLSACY» WU «IE3HBIX» JIUI, KOTOPBIE «Oe3
CITy>kOBI J)KHBYYH HHAKOH paboTato He OaBsTCsA, Ha KOC-
TBIPCTBE M IbSIHCTBE Yac CBOW TPaTATh». TaKOBBIX Clie/10-
BAJIO JIBa pasa NpeNyNpeinTh, a 3aTeM «IyOLbl ObloYH,
BOH 3 MECT M MECTEUOK BBITaHITH...» [1, c. 192].

3a HEeKOTOpbIE BU/BI IPECTYIJIEHUH, U B IIEPBYIO OUe-
penb 3a ockopOJIeHHE KHSDKECKOM BIJIACTH, 33 YKIOHEHHE
OT HECeHMs BOMHCKOH CIyXObI, HESIBKY K MecTy cOopa
BOICKa, CAaMOBOJIBHOE OCTaBJICHHE BOGHHOTO Jlarepsi, Oer-
CTBO € TOJISI 00S MPUMEHSIIACh KOH(DHUCKAITNS MMYIIIECTBA.
Oco6eHHo yacTo KOH(HUCKAINSI TPUMEHSIIACH K IUIIXTE U
BJICKJIA 32 cO00H KOH(PHUCKAINIO HMEHHSI.

3aKOH IpeayCMaTPUBA U TAKUE IOTIOJHUTEIbHBIE MEPBI
HaKa3aHUs, Kak OCBOOOXICHHE OT JOJDKHOCTU 3a Tocy-
JIapCTBEHHBIC, BOWHCKHE IPECTYIUICHUs, MPECTYILICHUS
MPOTUB IIpaBoCyAus. HYacTo 3TO aBTOMAaTHUYECKH BIICKIO
JUIICHUE YECTH U1 COCJIOBMS LUIAXTHL. 3a HEKOTOpHIE
BUJIbI MIPECTYIUICHUH CTAaTyTHBIE HOPMBI YCTaHABIMBAJIN
KakK JIOMOJIHUTENbHYI0 Mepy Haka3zaHWs MOKasHUE WIN
MyOIMYHOE MPUHECCHUE N3BUHCHHS.

Cratyt 1588 roga mpegycmaTpuBall IPUMEHEHHUE HaKa-
3aHUSI TOJBKO B PE3yJbTaTe CyAeOHOTO PacCMOTPEHUS e
1 B COOTBETCTBHH C CyIeOHBIM TpuroBopoM (pasz. I, cr4, 16).
B cirydae comuenust cyzneit (Hanpumep, IpH HEIOCTATOYHO-
CTH JIOKa3aTeJILCTB U JIp.) 3aKOH HPSIMO TPEATICHIBAI OCBO-
6oxmaTh moacyauMmoro ot HakazaHus (pasa. Xll, cr. 12).
Juddepenumanus Haka3zaHUi, TPaBOBbBIE MMOJXOABI K MPH-
MEHEHHIO Haka3aHuil BeiBenu Tpetuit Cratyt BKJI B uncio
CaMbIX NPOTPECCUBHBIX 3aKOHOB CBOETO BPEMEHH.

Takum o6pa3oM, Bce BHABI HakazaHuil mo Craryty
1588 roma ObLIM pa3HBIMH O CBOEMY Xapakrepy. YTo-
JIOBHO-IIpaBoBble HOpMBI CratyTta 1588 roma periames-
THUPOBAIM HAKa3yeMOCTh MPECTYNHBIX IOCSTaTelNbCTB U
MMeJH PYKOBOJAIIEE 3HAUCHNE TIPH pa3padoTKe CHCTEMBI
Haka3aHuM # (QOpMHUPOBAHMM MPABOIPUMEHUTEIHHON
MPAaKTUKA MHOTHX €BPONEHCKUX rOCyJapCTB.
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MPOBJEMBI ITIPOTUBOJIEMCTBHA TOPTOBJIE
JIOJAbMH HA HAITMOHAJIBHOM
N MEXJIYHAPOJHOM YPOBHE

Cmpensckuii A.A. (BHII)

OmHOM W3 OCHOBHBIX Cep AESITeTbHOCTH TpaHCHA-
IIMOHAJbHOW OPraHM30BaHHOW IIPECTYNMHOCTH SIBIISIETCS
TOPTOBIISL JIFOJIMH, KOTOpasi BKIIIOYAaeT B ceOsl BEpOOBKY,
NIepeBO3KyY, INepesady, YKphIBaTeIbCTBO WIN TOJIyYeHHE
YeJoBeKa B LENSAX DKCIUTyaTallid, COBEPIICHHBIE ITyTEM
oOMaHa (3MoymoTpeOiieHue OBEpHEM), IPUMEHECHHUS




HACWJINS WITH TIOJ1 yTrpo30i npuMeHeHus: Hacwust. Cormia-
CHE YENIOBEKa Ha 3alUIaHWPOBAHHYIO JKCILUTyaTallUI0 HE
NPUHAMAETCS] BO BHUMAHHE, CCIIM HCIIOIb30BAJICS KAKOH-
mr00 W3 yKa3aHHBIX BHIIIE CHOCOOOB BO3MCHCTBHS Ha
nortepnesmiero. BepOoBka, mepeBo3ka, Inepepada WIN
MOJTyYCHHE HECOBEPIICHHOJETHETO B IIETSAX SKCILTyaTa-
I[UM CUUTAETCS TOPTOBIEH JIIOABMH, JaKe €CIH OHHU He
CBSI3aHBI C IIPUMEHEHHEM KaKOro-mnbo M3 yKa3aHHBIX
BBILIE CIIOCOOOB BO3JICHCTBHSI.

B cBsi3M C OrpOMHOIl OIIaCHOCTBIO HAaHHOHM Cdepbl
NPECTYIHOCTH, TOJIaraeM, CIeAyeT OObEAMHHUTH YCHIIUS
BCEX TOCYAapCTB B BBIABICHUM M IPECEUCHHMU KaHAJOB
TOproeiu JtoabMHU. COTpyTHHYIECTBO TOCYIAPCTB M MEXK-
IYHApOJHBIX OpTaHHW3alWi B MaHHOW cdepe Oazmpyercs
Ha YcraBe OOH (nmpunsr 26 uroHs 1945 1), 1 OCHOBEIBaeT-
sl Ha OOIIVX MPUHIUIAX COTPYIHAYECTBA FOCYIapCTB MPH
pEIICHHH MEXIYHapOJHBIX TPOOIEeM SKOHOMHYECKOTO,
COIMAIBHOTO, KyJIbTYPHOTO M TYMaHHTapHOTO XapakKTepa
(m. 3 cr. 1, m ber. 55) [1, c.183].

IIpobnema akTHBH3aLMU NMPOTUBOJACICTBUS TOPTOBIE
JIOIBPMH aKTyasibHa W Juisi PecnyOnmuku benmapyce, rae
caMoif pacmpocTpaHeHHOH QopMoll Takoil TOpProBIU
SIBIISIETCA CeKCyalbHas dkcrutyaranus (¢ 2015 r. mo 2019 1.
n3 706 xepTB TOPrOBIM JIIOJBMH, CEKCYaIbHOM IKCILTya-
Taluy MoABEpIiMch 664 yenoBeka, TpyaOBOH — 42, U3bsi-
TUI0 opradoB — 0, mpu 3ToM 177 >KepTBBI COCTaBUIN HECO-
BEpLUECHHOJIETHHE [2].

Bonpumm cripocoM y NpecTyNHHKOB, 3aHUMAIOIINXCS
TOPTOBJICH JIFOJBMH, TOJB3YIOTCS “‘Oenble paOBIHK”, T.C.
JICBOYKH U JEBYHIKH CO CIABSHCKOW BHENIHOCTBIO.
CornacHo odunuansHeiM nanHeiM MBJI PecnyOnuku
Bbenapyce 3a 2020 rox g0 90 yenoBek (KEHIIMH) TOCTPAIATIO
OT MPECTYIUICHHH, CBI3aHHBIX C TOPTOBIIEH JTtOIBMH [2].

benapyce cronkHymach ¢ TpoOJNIEMOW  TOPTOBIH
JIOJIBMH HM3-332 CBOETO reorpamyeckoro pacroiioKeHHs,
MIOCKOJIbKY HAaXOAWTCS HA CTHIKE JBYX IMBHIIM3AINN:
3amama 1 BocToka, TeM caMbIM SBISACH TPaH3UTHBIM
TrOCyAapcTBOM, 4YTO OOECIEeYMBAET MEXIYHapOIHBIH
PBIHOK PaOOTOPrOBIM B TOM 4YHCIIE M OEIOPYCCKUMH Ipa-
KIIaHAMHU.

PecnyOnmka benapych He ocraiach B CTOPOHE OT TEH-
JICHIIMM KOHCOJIMAALINN €BPOTNEHCKUX TOCYJapCcTB B Jeie
npotuBobopcTBa pabdortoprosie. B 2013 r. Hame rocy-
JApCTBO TNPHCOEAUHIIOCHh K pernoHanbsHOW KoHBeHIMH
CoBera EBpoIbl 0 MPOTHBOAEHCTBHH TOPTOBIE JIFOABMHU
(16 mas 2005 r., Bapmasa). CoriiacHO MOJIOKEHUSIM JTaH-
HOM KOHBEHIIMH, €€ YYaCTHUKU NPUHHMAIOT MM COBEp-
IICHCTBYIOT 3aKOHOJATeJIbHbIE, aJIMUHHUCTPATUBHBIE, CO-
[IMaJIbHBIC, KYJIBTYPHBIE MM WHBIE MEPHI 110 ITPOTUBOCH-
CTBHIO TOPTOBJIE JIFOJbMH. DTH MEPHI BKIIIOUAIOT B ce0s B
TOM 4YHCIIE H3y4YEHHE IEPEJOBOTO OINbITA, METOAOB M
CTpaTeruii; OHM HalpaBJICHbl HA OCO3HAHNE OTBETCTBEH-
HOCTH CPEACTB MacCOBOM MH(OPMAIMH U TPa)XTaHCKOTO
oOrmrecTBa B OTpaHUYEHUH CIIPOCa — OAHOW M3 TIABHBIX
MPUYHH, TTOPOKIAFOIIAX TOPTOBIIIO JTIOIBMH.

JanpHeimeMy COBEPIICHCTBOBAHMIO HAI[OHAIBEHOTO
3aKOHOJATENhCTBA B Cepe MPOTUBOJIEHCTBHS TOPTOBIE
JFIOABMH Ha COBPEMEHHOM 3Talle IHOCIY)XHJIO MPHHATHE
3akona PecryOmuku bemapycs ot 7 smBaps 2012 r.
Ne 350-3 «O npoTHBOAEHCTBUU TOProBIE IIOABMUY

(B pen. ot 16.12.2014 r.), uT0 00yCIOBIEHO HEOOXOIHU-
MOCTBIO TIPEIYIPEHKACHUS CIydacB TOPTOBIH JIFOIBMH,
0COOEHHO JKEHIIMHAMH W JETHBMH, HEOOXOIWMOCTBHIO
3aIUTHl UX JKA3HU, 30POBbA M MHBIX KOHCTUTYIITHOHHBIX
mpas [3].

JlaHHBIM 3aKOHOM TPEAYCMOTPEH KOMIUIEKC Mep Ipe-
JOYIpPEeIUTENbHOTO XapakTepa MO HECKOJIBKHM Halpasiie-
HUSIM: BO-TIEPBBIX, y>KECTOUEHHE TPeOOBAHUI K MOPAIKY
OCYILECTBJICHHUS JEATENbHOCTU TI0 TPYIAOYCTPOHCTBY
rpaxaaH Pecnybnuku Benapyce 3a rpanunei, Hamnpasie-
HUIO WX Ha 0OYyYeHHE 3a TPaHMIly; BO-BTOPBIX, YCHUIICHHE
KOHTpOJISL HaJl yCBIHOBJICHUEM JieTel Tpaxaan Pecryonu-
ku benmapyck WHOCTpaHHBIMH TpaKTaHAMH, HEATEIbHO-
CThIO OpayHBIX areHTCTB; B-TPETHUX, VYIOPSAIOUYCHHE
BOIIPOCOB OCYIIECTBICHUS PEKIAMHON eSTEIHHOCTH,
NEeSTeIPHOCTH  MOJETBHBIX  areHTCTB, OpPTaHU3aIlHiA,
3aHMMAIOIUXCS MOATOTOBKOW MOJENEN; U B-4ETBEPTHIX,
YCTaHOBIICHHE 0oOJiee KECTKOH YrOJOBHOW M aIMUHHCT-
pPaTUBHOM OTBETCTBEHHOCTH 3a COBEPIICHHUE COOTBETCT-
BYIOLIUX [IPABOHAPYLICHUM.

Cornacuo monoxenusim OcobenHoit wactu YK Pec-
nyonuku benapych «TOproeis JFOJBMH» — 3TO YTOJOBHO-
Haka3zyeMble JICWCTBHs, a MMEHHO BepOOBKa, IEpeBO3Ka,
mepenada, YKPBHIBATCIBCTBO FUIM TIONMYYCHHE dYeJOBEKa B
LEeIIX AKCINTyaTalllH, COBEPIICHHBIC MyTeM OOMaHa, JH00
370YHOTPEOICHUS JOBEpHEM, OO TPUMEHCHHS HACHIIHL,
HE OIIACHOTO IS YKU3HH HJIH 3I0POBbS IIOTEPIEBIIIETO, THO0
C Yrpo30i MpUMEHEHUsI TaKoro Hacwius. [4, ct. 181].

B memsix oOecnieueHnss O€30MAaCHOCTH JIMIHOCTH,
oblecTBa M TOCYAapCTBa, 3allUTHl JIMYHOH CBOOOMMI,
YeCTH U JIOCTOMHCTBA rpaxkiaH B PeciyOnuke benapyce B
MOCJIEAHUE TOABI MPEANPHUHAT PAN KOHKPETHBIX MED,
HaIlpaBJICHHBIX Ha HpOTHBO[[eﬁCTBHe TOPTOBJIC JIFOABMU.
OHHM peanu3yroTcs IO CIeyIOIIUM OCHOBHBIM HalpaBJe-
HUSIM: COBEPIIIEHCTBOBAHUE 3aKOHOJIATENIBCTBA; CO3/IaHHE
CHCIHANBHBIX MOAPa3eNIeHHi B OopraHax mo 0opede ¢
TOPTOBJICH JIOJABMU; Pa3BUTHE MEXKIYHAPOTHOTO COTPYI-
HUYECTBA B cepe MPOTUBOACHCTBHS TOPTOBIIE JIOABMU;
MIPOCBETHUTENbCKAsT paboTa cpemd MOJOIBIX SKEHIIUH,
IUTAHUPYIOIIUX TPYIOYCTPOUTHCS 3a TPaHHIICH; pa3BUTHE
CHUCTEMBI YYPESKICHUH COIHAIBHOTO OOCITY)KUBaHHS,
KOTOpPBIE MOTYT OKasbIBaThb IMOMOIIb MNOTCHUIHAJIbHBIM H
PEAIbHBIM KXEPTBAM 3TOT'O SABJICHUA.

Takum o6pa3oM, Mepsl, IpeanpuHATEe B bemapycw,
IMOMOTIJIN CYIIECTBEHHO CHU3UTHL U MPEAOTBPATUTH 00JIb-
I10€ KOJINYECTBO MPECTYIUICHHUH, MOCATAIOINX Ha CBOOO-
Iy denoBeka. CieryeT OTMETHTD, YTO H3JI0KECHHEIC BBITIIC
OILICHKH TOJTBEPKIAIOT OJUH U3 BEIBOJOB O IMOCIEIOBA-
TENIFHOCTH W [EJICyCTPEMIICHHOCTH MIaroB, MPeIIpUHU-
MaeMbIX B PecrybOnmke Bemapych, mo mpoTuBomeicTBHIO
TOproBIIe JIOAbMHU. BHE BCAKOrO COMHEHHWs, MX 3PPek-
TUBHOCTh BO MHOTOM CBsI3aHa C OTPaHHYEHHOCTHIO MaTe-
pHATBHBIX, B T. 4. (QMHAHCOBBIX, PECYPCOB, KOTOpPHIE Ha-
MIPABIIAIOTCS KakK B cepy MPaBOOXPAHUTENHHON JesITeIb-
HOCTH, TaK M Ha OKa3aHWE COLMAJIBHON MOAJECPKKH M
peabUIUTAINIO )KEPTB TOPTOBIIH JIIOIbMHU.

s sddexkTnBHOTO TPOTHBOAEHCTBHA TOPTOBIE
JIOJIbMU, TIOJIaraeM, ciiefayer: 1) HamaauTh MOCTOSHHBINA
OOMEH OIBITOM CHELUHaJbHBIX CIIyKO pa3IMYHBIX TOCy-
JIapCTB M COBEPIICHCTBOBAHHE MEXAHM3MOB OIEPAaTHBHO-
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PO3BICKHOH NIEATENBHOCTH; 2) CO3JAaHUE SAMHONW MEXIY-
Hapo HOUW MH)OPMAIIMOHHONW CHCTEMBI 110 YCTAHOBJICHHIO
JKEPTB TOPTOBIH JIIOABMHU W JIMI], IPOMABIINX 0e3 BECTH;
3) yiydIneHHe CIeNHajbHON IOATOTOBKH COTPYAHHUKOB
MIPaBOOXPAHUTEIBHBIX OPTaHOB U CIEICIYXKO IO MPOTH-
BOJICHCTBHIO TOPTOBIIE JIOABMH; 4) COBEPIICHCTBOBAHHE
Pa3bICHUTENLHON PabOThI CPEM HACEICHUS M TICUXOJIO-
THYSCKOW TOMOIIM TOCTPAJABIIMM; 5) TOCTOSHHOE
COBEPIIICHCTBOBAHNE HAIMOHAIBLHOTO 3aKOHOJATEIhCTBA
U TOJ3aKOHHBIX aKTOB B c()epe MPOTUBOJCHCTBUS TOP-
TOBJIC JIFOIbMHU.
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INPUMEHEHHUE OPYXUA
KAK OJJUH U3 IIPU3HAKOB OCOBO
3JIOCTHOT'O XYJIMTAHCTBA

Ilesan B.A. (BHII, Mozunes)

IIpu ycTaHOBIEHHUH OOCTOATENBCTB, MOJIEKAIINX
JIOKa3bIBaHHIO, OCHOBOIIOJIATAIOIEE 3HAUCHHE Hapsdy
¢ HopMamu OcoOeHHOM JacTH YTOJIOBHOTO Kojekca Pec-
nyomuku benmapycs, mMeer cdopMynmpoBaHHBI B yro-
JIOBHO-TIPOIIECCYAJTbHOM 3aKOHOJATENIBCTBE TPEAMET J0Ka-
3piBaHuA. [loaToMy 3((EKTHBHOCTE MpEIBapUTEIEHOTO
paccieioBaHUsS B 3HAYMTEIBHONW CTENEHH 00eCIeUnBACTCS
JIeTAIN3alel 00CTOATENBCTB, TOVIEKAIINX TOKa3bIBAaHHUIO
Ha OCHOBE IIPU3HAKOB KOHKPETHOT'O COCTaBa IPECTYIICHHUSL.

Oco060 370CTHBIM XyJUTAHCTBOM HPU3HAETCA - XYJH-
TaHCTBO COBEPIICHHOE C MPUMEHEHUEM OPYXKHs, OPYTUX
IIPEMETOB, MCIIOJIb3YEMbIX B Ka4eCTBE OPYXKHUS I MPH-
YMHEHUS TEJIECHBIX NOBPEX/ICHUH, IPUMEHEHUEM B3PbIB-
YaThIX BEIIECTB, B3PBIBHBIX YCTPOMCTB WIIM INPEIMETOB,
MopaXkaroniee JIeHCTBHE KOTOPHIX OCHOBAaHO HA HCIIOJb-
30BaHUM TOPIOYHX BEILECTB, JTMOO COBEPIICHHBIE C YyIPo-
30i MX IPUMEHEHUs, PH OTCYTCTBHM NPHU3HAKOB Ooiee
TSXKKOTO IpecTyruieHus [1].

OOcTosiTeNnsCTBa, MOAJIEKANIME JOKA3BIBAHUIO 10
YTOJIOBHOMY JI€Iy - 3TO COBOKYIHOCTb IOPUAMYECKH 3HA-
YUMBIX (DAaKTHYECKHX OOCTOSITENHCTB, KOTOPBIE HEOOXO-
JIUMO YCTAHOBUTH JJISI pa3pemieHus YTOJIOBHOTO JeJia FITH
MPUHSTHS PELICHUH 1O OTIENbHBIM ITPABOBBIM BOIIPOCAM.
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IIpn coBepuIeHMH XyJIUTaHCTBA HEPENKO OCTAIOTCS
MarepuanbHble ciefpl npectymieHus. Kpome Ttoro,
GorpIIoe 3HAYCHHE IS PACCIIEOBAHNS NMEIOT HCaIbHbIC
clebl, OCTAIOUIMECS B CO3HaHUM Jrozed. MartepuaibHble
ClieZlbl B OCHOBHOM YIAeTCsl OOHApyXXKUTh B XOJIE OCMOTpa
MecTa npownciiecTsrst. Hanbosee THITYHBIMI W3 HUX SIBIISEOT-
csl cre/Tbl HOT, PYK, BMATHHBI, IPOOOWHBI U TIOPE3bI OT JeH-
CTBUSI XOJIOZIHOTO OPYXKMSI WJIM 3aMEHSIOIIMX €ro MpeMe-
TOB, OBPEXIEHHOE WM YHUUTOKEHHOE UMYILIECTBO, IISTHA
KPOBH, a TaK)Ke BBIJIEICHUS YEJIOBEUECKOT0 OpraHu3Ma.

[Ton nmpuMeHeHneM OpyXKHsl CIIEAyeT TOHUMATh UCTIOJb-
30BaHUE WJIM TOIBITKY HCIIOJB30BAHMS €T0 ITOPAKAIOLINX
CBOWCTB B COOTBETCTBUH C KOHCTPYKTHBHBIM IIp€IHA3HAUC-
HueM. [1py 3ToM K OpyKHIO OTHOCSITCS BCE €TI0 BHIPL.

Jlpyrue mpeaMeThl, UCIONB3yeMble B KadyecTBE OpY-
JKHS, — 9TO BEIIW, UMCIONINE B IIPUHIUIE COBCEM HHOE
Ha3Ha4YEHHE, YeM MOopakeHHe XuBOH menu. C ydeToM ux
HEKOTOPBIX OOBEKTHBHBIX CBOWMCTB MOJKHO KOHCTATHPO-
BaTh, YTO y CyOBEKTa NPU COBEPILCHUH XYJIUTaHCTBA €CTh
BO3MOXKHOCTh IIPHUCIIOCOOUTHh WX JUIS HAHECEHMs Tellec-
HBIX HOBpe)K[[eHI/Iﬁ U TEM CaMbIM YBCJIWYUTH OIMACHOCTH
MPUMEHACMOI'0 HAaCUJIUA. D10 Takue MnmpeaAMEThbI, KaK TO-
op, HaIWJIbHHUK, TAaHTCIIU U IP. Hx CIICUaJIbHOC TIpU-
CIOCOOJICHHE MOXKET POU30MTH B MPOIIECCE Y)Ke HaYaTo-
ro XyJHTaHCTBa, HAaNpUMeEp, KOTJa IPECTYITHHK, COBEp-
I1ast XyJIMTaHCKUE ASHCTBUS, ISl YCHIICHUS MTOpakaromien
CcocoOHOCTH pa30mMBaeT OKa3aBINYIOCS IOX PYKOH Oy-
TBUIKY ¥ IPUYUHSET €10 IIOTEPIICBIIEMY TEJICCHBIH BpPE.

Ecnu mpu coBepiieHMM HAaCHIBCTBEHHBIX XYJIHIaH-
CKHUX JECUCTBUM HCIOJIB3YIOTCS HE IMOpa)karollue KOHCT-
PYKTHBHBIE CBOHCTBa OpYXHUs (HampuMep, HaHECCHHE
YAapoB PYKOSITKON MHCTOJIETa), COJACSHHOE MOXKET Olie-
HUBATHCA KaK NPUMCHCHUE APYIruX Npe€AMETOB, UCIIOJIb-
3YEMbIX B KaUCCTBC OPYXKUA, IPU HAJIUYUU JOCTATOYHBIX
JUIS 3TOTO OCHOBaHHM[2].

K npyrum mpenmeram, HCTIONB3YeMbIM B KaUeCTBE OpY-
JKHSL, CJIEyeT OTHOCHTD HPEAMETHI, OpaskaloIife CBOWCTBA
KOTOPBIX YMBIIIIEHHO HCIIONB30BAINUCH BUHOBHBIM CIIOCO-
60M, TIPEACTABIISIOIINM OTTACHOCTb JUISI OKPYKAIOIIHX.

Ecnm mcxoanTh M3 TOTO, YTO II€JE€BOE IpegHa3Haue-
HHE OPYXHS COCTOMT B «IIOPAKEHUH >XKHBOH LENN», TO
Ipyu XYJIUTraHCTBE OHO JOJIKHO HCIIOJB30BaTbCA MMEHHO
JJIA IPUYHUHEHUA BpE/la UHTEPECAM JIMYHOCTH. H03TOMy B
TEX ClIydyadX, Korja XyJUuranCkKue }IeﬁCTBHﬂ COTIPSAXKEHBI C
MIPUMEHEHHUEM OpYXKUS M OyAyT HampaBlIeHBI TOJNBKO Ha
MOBPEK/ICHUE WIH YHHYTOKCHHE YYKOH COOCTBEHHOCTH,
MPU3HAKKA 0COOO0H 3TI0CTHOCTH JIOJKHBI OTCYTCTBOBATH.

ITo mueruto, B. A. Kypuenko, «kBanudukamus Xyiu-
TaHCTBa KaK 0C00O0 3JI0CTHOTO YacTO CBsI3aHA C peabHOMN
yrpo30i IPUYUHEHHS Bpea 310pOBbI0 rpakaaH. B cBszn
C 3THM HCHOJIb30BaHUE NPHU XYJIUTAaHCTBE MAKETOB OpY-
KU TM00 (haKTUYECKH HENPUTOJHBIX JJISI CTPENbOBI ero
00pa3oB He MOXKET KBUTH(UIIMPOBATHECS KaK 0CO00 3710-
CTHOE XYJUrancTBo»(3, c. 12].

Ilon yrpos3oil NpuUMEHEHMs] OPYXKHUS WIM JPYIHX
MPEIMETOB, UCIIOJIb3YEMbIX B Ka4€CTBE OPYKHUS, CIEIyeT
NMOHUMATh PC€AJIbHO BBIPAXKCHHOC HAMCPCHUC NPHUMCHUTH
UX, BBI3BaBIIee OOOCHOBAHHOE OIACEHHE MOTEPIIEBIIErO
3a )KU3Hb WIIU 3]I0POBBE.



https://vk.com/away.php?to=https%3A%2F%2Felib.amia.by%2Fbitstream%2Fdocs%2F4815%2F1%2F2020_1_181.pdf&cc_key=
https://mvd.gov.by/ru/page/guniptl/protivodejstvie-torgovle-lyud-mi/statistika-v-sfere-identifikacii-zhertv-torgovli-lyud-mi.-
https://mvd.gov.by/ru/page/guniptl/protivodejstvie-torgovle-lyud-mi/statistika-v-sfere-identifikacii-zhertv-torgovli-lyud-mi.-

B T0 xe Bpems He oOpa3yeT 0co00 3JI0CTHOTO XYITH-
TaHCTBA Yrpo3a 3aBEJOMO HEIPHUTOJHBIM OPY>KHEM, UMHU-
Tanyed opykus (IEMOHCTpAIMs MYJSDKEH, UTpymeKk B
(opMme opyxus), IMOCKONBKY IopuamdecKas KBaimpuka-
1S IPECTYIUICHHS B TIOMOOHBIX CIy4asx 3aBUCHUT HE TOJIb
KO OT BOCTIPHATHA MOTEPNEBIINMH CHTYAIMH, CO3JaHHOMN
OOBHHSIEMBIM, HO U OT CYOBEKTHBHOTO OTHOLIEHUS K
9THM JEHCTBUSAM BHHOBHOTO M OOBEKTUBHOM BO3MOXHO-
CTH JOCTHYb KOHKPETHOTO pe3yibTaTa [2].

OO111eCTBEHHBIH MOPSJOK HOABEPraeTcst MPECTYITHOMY
BO3JICHCTBHIO BO BCEX Clly4asx, HE3aBUCUMO OT TOTO,
NPUMEHSUIOCH OPY)XKHE IIPH XYJIHUTaHCTBE IO IIEJICBOMY
Ha3HAYEHHUIO WIN HET. XyJIWTaHCTBO HOCUT ITyOJIMYHBIN
XapakTep, M 3TO OTIINYACT €T0 OT APYTUX IPECTYIUICHHUH.

Jns HanwaWs mpu3HaKa BOOPY)KEHHOCTH JOCTaTOYHO
TOTO, YTOOBI TIPECTYITHUK OCO3HABAJ TO 0OCTOATEIBCTBO,
YTO MOTEPNEBIINI MM APYrHe JUIA BOCIPUMYT yrpo3y
OpYXHEM KaK pealbHyI0, M PacCUMTHIBAJI Ha 3TO KaK HA
CPE/ICTBO COBEPILECHUS MTPECTYILICHUSI.

Takum 00pa3oM, XyJMIaHCTBO OCTAaeTCS JIOBOJBHO
pacnpocTpaHeHHbIM IpecTyruieHueM. Ha oprassl npen-
BapUTEJIBHOI'O PACCIICIOBAHUS BO3JIO)KEHA OCHOBHAsI 005-
3aHHOCTb 110 MPEIYIPEKACHUIO, PACKPBITHIO U PACCIIENO0-
BaHMIO 3TOro Buaa mpectymieHns. Ocoboe BHHMaHUE
JOJDKHO YJEISTHCS MPECEYCHUIO XYIUTaHCKNX JIeHCTBHH,
3aJep)KaHuI0 MHUIIMATOPOB M YYAaCTHUKOB XYJIHWT'aHCTBA,
HEMEAJICHHOMY JOTPOCY BCEX JIML, IPUYACTHBIX K HCCIIE-
JyeMOMY COOBITHIO C IIETbIO BBIICHEHHS BCEX 0OCTOS-
TENBCTB, MMCIONINX 3HA4YEHHE MO YTOJIOBHOMY JENy, a
TaKke 00HAPY)KEHHUIO M M3BATHIO OPYIUI NPECTYIUICHHUS,
BBISICHCHUIO MCTUHHBIX MOTHUBOB MPECTYIUICHUA W POJIH
Ka)KJJOr0 y4acTHHKA B HEM.
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HNPEAITOCBIJIKM BOSHUKHOBEHMUSA
HNHCTUTYTA AJIBOKATYPBI

Yykucoe H.B. (BHII, Mozuneg)

Hctopus angBokaTypsl CBOMMHU KOpPHSIMHM YXOAUT B
riryOMHy BeKOB. BO3HMKHOBEHHE 3TOr0 MHCTHTYTa OBLIO
HCTOPHYECKH OOYCIIOBIEHO OOBEKTHBHO CKJIaJbIBAIOLIM-
MUCSL COLUAIBHBIMY, SKOHOMUYECKUMHU, MOJIUTUYECKUMU
U KYJIbTYPHBIMH NIPEANOCHUIKAMH.

ITepBbie GopmMbI OKa3aHUs IOPUANUECKONH TOMOIIH H
CyneOHOTO TPEeACTABUTENBCTBA HOPMATHUBHO OBLIM 3a-
kperuieHbl yxxe B IIckoBckoil 1 HoBropoackoil cyaHbIx

rpamoTax, KOTOpbIe, B Y4aCTHOCTH, MIPEeayCMaTPHUBAIIH, YTO
00S3aHHOCTH CYIEOHBIX TPEACTaBUTENICH, TTOMUMO POJI-
CTBCHHHKOB CTOPOH, MOTYT HCIIOJNHSTH BCE IIPABOCIO-
COOHBIE TpaKIaHe, 3a UCKIFOUYEHHEM TeX, KTO COCTOHT Ha
ciryx0e u obnedeH BracTeio. IlepByro rpymimy mpencra-
BHUTEJIEH COCTaBISUIM TaK HA3bIBAEMBIC ECTECTBCHHEIC
(3aKOHHBIC IO COBPEMEHHOW TEPMHUHOJIOTHH) MPEICTABU-
TEJIM, a BTOPOH — HaeMHbIe. VIMCHHO W3 3THX HaecMHBIX
MPEJICTABUTEIICH IOCTEIICHHO (DOPMHUPOBAJICS HHCTHTYT
po¢eCCHOHATBHBIX MOBEPEHHBIX (IOCOOHUKOB M HAHMHU-
toB). [To HoBroponckoil cyaHoil rpamoTe, IOBEPEHHOTO
MOT MIMETh BCSIKHIA, 2 CTOPOHBI, B CIIy4ae HATHYHS y HUX
MpeaCcTaBUTeNIel B cyAeOHOM IIporiecce, DODKHBI OBLIH
HMETH JIE]I0 TOJIBKO ¢ HumH [1 €. 10].

Hopwmer 06 agBokarax (TIpoKypaTtopax) M UX AEATENb-
HOCTH B OeopycckoMm mpaBe copepkanuck u B Craryte
Bemmkoro kaspkectBa JIntoBekoro 1529 r. Craryr BKII
1566 r., B cBOIO Ouepenp, chopMyIHpOBAI MpaBHiIa af-
BOKATCKOW 3THKH, a TAK)KE YCTAHOBUI YTOJIOBHYIO OTBET-
CTBCHHOCTH 3a HApyIICHHUE aJBOKATaMHU CBOMX 00sS3aHHO-
creil. Kpome toro, Cratytr 1566 r. mpeamuchiBai Cyay
Ha3Ha4yaTh aJIBOKaTa TOMY, KTO B 3TOM Hy»aaincs [2].

[locne BXoXAeHHS OEIOPYCCKHUX 3€Mellb B COCTaB
Poccuiickoil umnepun B pesyiabrare pasnenos Peun Ilo-
CTIOJIUTOW, WHCTUTYT aJBOKATYPHl Pa3BUBAJCA B pyclie
00X TEHAEHIMH ero »Boironuu B Poccun. O1inyu-
TEJIEHBIM MOMEHTOM B KOHTEKCTE BO3HHKHOBEHHS M Pa3-
BHUTHS aIBOKATYPHI 3/1€Ch SBJIIOCH TO, YTO B OTIMYHE OT
3aMaJHOCBPOTICUCKUX CTPaH, A€ MPaBO3aCTYIHIICCTBO H
CyAeOHOe MPEeCTaBUTEILCTBO Pa3BUBAIIUCH MapajieIbHO
Kak JBa CaMOCTOSATCJIbHBIX HWHCTUTYTA, Ha 3€MJIAX Poc-
CHIICKOI MMIIepHU CHavYa a BO3HUKIIO CyJcOHOe mpeacTa-
BUTCJIBCTBO U TOJIBKO IMOTOM B Ka4CCTBC 3alllUTHI POJCT-
BEHHOE MpeICTaBUTeNbCcTBO. Cpasy Imocie 3TOro IOsBH-
JIMCb HAa€MHBIC IMOBEPCHHBIC, KOTOPBIX HAa3bIBAJIM XOda-
TasiMU TI0 Jie7IaM |itu cTpsimaumu [3, . 19].

[Tozxe, corimacHO MONIOKEHUSAM YKa3a OT 5 HOSOps
1723 r., rpaxnaHckue (TshkeOHBIC) Aea TOTOBUIIUCH YKe
HE CTPAMMYAMH, a TOCYNAapCTBEHHBIMH YHHOBHHKaMHd. B
CBOIO OYepelb, CTOPOHBI JOJDKHBI OBLTH JIWIIB IPECTa-
BHTh CBOHW IIPOIICHHUS, NOKYMEHTHI U JIOKa3aTeIbCTBA,
HIOCJIE Yero CyA yNpPaBisI XOAOM PacCMOTPEHHS Jiena 0
OKOHYATEJILHOTO €ro pasperieHus. [IpiuuemM HU UCTEL, HU
OTBCTUYUK HEC OOJIDKHBI 6I)IJ'II/I 3HaTb, B KAKOM COCTOSAHHU
HAXOAUTCS JIENI0, YTO OBLIO HAMpaBiIeHO Ha oOecreueHue
cobuonieHns cyaeOHoM TaifHbl. B pesynbrarte, mis ycko-
peHHS pacCMOTPEHHS Jella CTOPOHBI BBIHYXKICHBI OBLIH
mpuberaTb K TIOMOIIM IPOKYPOPOB, TYOEPHATOPOB H
WHBIX TOCYAAapCTBEHHBIX YNHOBHUKOB (BILIOTH IO MUHU-
CTPOB), YTOOBI OKa3aTh KaKOe-THOO BIHSIHUE HA JTOBOJIHHO
3aIyTaHHBIH W ()aKTUYECKU MPOM3BOJBHBIN XOX Jena B
cynax. O4eBHUIHO, YTO HE HMEIOIIEMY COOTBETCTBYIOIIMX
JIMYHBIX CBS3€M B YMHOBHHYBHUX Kpyrax aaBoKaTy pa60-
TaTh B TAKMX YCIOBHUAX OBLIO BECHMa CIIOXKHO [3, C. 28].

HemocpencTBeHHO MHCTUTYT aJBOKAaTyphl ObUT yupe-
xkaern CyneOHbIMH ycTaBamu 1864 T., oIHaKO Mpearo-
CBUTKM JJII OJTOTO OBIIM  3allo’KeHBl  KpecThsHCKOM
pedopmoii 1861 r., B pe3ynbpTare KoTopoil B Poccuiickoii
Nmnepun  MOSBWIOCH  3HAYUTEIBHOE  KOJIUYECTBO
YaCTHBIX 3€MEIbHBIX COOCTBCHHUKOB, a KPECThSHE OBLIH
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NpU3HAaHBl CyOBEKTAMH IPaBa, IOJYYHBIIMNMH IIPABO Ca-
MOCTOSITETIBHO 3aKJII0YaTh IOTOBODPBI, BECTH CyneOHBIE
niena, mpuoOpeTaTh UMYIIECTBO U T.1. [4, C. 52]. AnBoka-
Typa B CeBepo-3amagHOM Kpac B OpTaHH3AIOHHO-
IIPaBOBOM IUIAHE MPEACTABIsUIA COO0H KOPIOPAIHIO JIHI]
cB0oOOIHON TIpodeccun (COCIIOBHE MPHUCSKHBIX MMOBEPEH-
HBIX), OObEAMHEHHBIX BHYTPEHHUM CAaMOYIPaBJICHUEM B
BU/Ie BBIOOPHBIX OPraHOB — COBETOB HPHUCSIKHBIX ITOBE-
PEHHBIX ¥ BHEITHUM HaJ30pOM BBICIINX CY/IEOHBIX MECT —
cyneOnbix manatr u IlpaBurenscTByromero ceHara. Iloa-
YepKHEM, YTO AJIs IPEeACTaBICHUS HHTEPECOB CTOPOH B
cyJle TpeOOBaINCH JIIOIM, KOTOPhIE MOIIIN OBl 3TO JeaTh
podecCHOHANBHO, a MOTOMY K JIHIIAaM, KOTOPBIE TIPETCH-
JIOBAJIN Ha 3BaHME aJ[BOKATA, MPEIBSBISINCH JOCTATOYHO
KEeCTKHe TpeOOBaHMUS.

Cormacao CyneOHBIM yctaBaM 1864 T. mpHCSIKHBIC
MIOBEPEHHBIE MOTJIM MPUHUMATH Ha ce0s BEIECHHUE JIFOOBIX
JIel, KaK yroJOBHBIX, TaK M TpakaaHCKuX. OIHOBpEMEH-
HO, B YrOJIOBHBIX JIeJIaX, MOAJIEKABIIMX BEACHHIO OOIINX
CyIeOHBIX YUYpeXAEHHUH, NPaKTHKOBAIOCh Ha3HAYCHHE
oduIMaIbHBIX 3alMTHUKOB. [lo mpockbe moiacyanmMoro
npeacenaTenb CyJa Ha3Ha4yall eMy 3alllUTHHKA U3 COCTO-
SIBUIMX TIPU CYZ€ NMPHUCSDKHBIX TIOBEPEHHBIX, a MPU UX He-
JIOCTATKE — U3 KaHAWIATOB Ha cy/eOHbIe TOKHOCTH JIUII,
«M3BECTHBIX IPEJCENIaTeNI0 CBOCH OJIarOHAJEKHOCTHION
[4, c. 54]. Ha npencenatens cyna Takxe ObUia BO3JI0KEHA
00513aHHOCTh Ha3HAYWUTH 3ALIUTHHUKA II0 JIeJIaM O MPeCTy-
IUICHHUSAX, COBEPIICHHBIX HECOBEPIICHHOIETHUMH JHLIAMA
ot 10 o 17 ner, HE3aBUCHMO OT KENaHUS CaMHUX 3THX
JIUI, UX POAUTENEH MWK MONeYHTeNel, a OTKa3bIBaThCs OT
TaKUX MOPYYEHUH MPUCSIKHBIC TIOBEPEHHBIE MOTIIH TOJIb-
KO 110 YBaXKUTEJIBHBIM IPUYHHAM.

ITomyepkHeM Taxke, YTO HapsAgy C OCYIIECTBICHHEM
(YHKIMM 3aIlIUTHl B YTOJIOBHOM IIPOILIECCE U MPEICTABH-
TENbCTBA CTOPOH IO I'PaXKTAHCKUM JeJlaM, Ha TIPUCSIKHBIX
MIOBEPEHHBIX BO3JIAarajoch OKa3aHHE NPABOBOI IOMOIIN
HACEeJIEHHUIO, BKIIOYAs OeCIUIaTHBIC KOHCYJIBTALlUHM ISt
6emupIx [5]. B TO ke Bpemsi, HapsQy C MPHUCSHKHBIME T10-
BEPEHHBIMHU B I'Pa)KAAHCKOM IIPOIIECCE BECTH Jella TSIKY-
IIMXCS MOTJIM YacTHbIE MOBEPEHHbIE, a B YTOJOBHBIX —
Omu3kre poacTBeHHHUKH. B 1874 1. cyneOHbIe ycTaHOBIIE-
HUS 3aKpeNUIM MHCTUTYT YacTHBIX NMOBEPEHHBIX. Pa3iu-
YMs MEXIY YacTHBIMU M TNPHCSHKHBIMH TOBEPEHHBIMHU
3aKJII0Yajach B TOM, YTO IOCJEIHHE MMEIH NPaBO BHI-
CTYIaTh B JIFOOOM CyJie, TOTJja KaK YaCTHBIM IIOBEPEHHBIM
IIPEJOCTABIIATIOCH IIPABO BBICTYNATh TOJIBKO B CyJax, BBI-
JIaBIIMX MM COOTBETCTBYIOIEE paspemieHue. Bmecre c
TEM, YacTHbIE MOBEPEHHbIE HE JOJDKHBI OBUIM HMETh
IOpUANYECKOEe 00pa30BaHHE W TIPOXOJUTH CTAXXHPOBKY,
YTO OTPHULATENHHO CKa3aJloCh Ha Pa3BUTHU KBaJU(HKa-
IIMM YJIEHOB a/IBOKATCKOTrOo coobmiecTBa. Kpome Toro, B
YTOJIOBHOM TIpOIiecCe MPOTHBHUKAMH YAaCTHBIX IOBEPECH-
HBIX B OOJBIIMHCTBE CIIy4aeB BBICTYNAIH 00JaIaroIIne
CHEeNHaTbHBIMHA OPUANYECKUMHU 3HAHMSMH W TIpaKTH4e-
CKHM OIIBITOM TIPOKYpPOpEL. B pesynbraTe oT HegocTaTtka
KBaJTM(HUKAIMN YaCTHBIX TOBEPEHHBIX CTpaJany KaK WH-
TepEeCHl MOJICYIUMBIX, TaK U IIPABOCYIUS B LIEJIOM.

B 3aBepmieHne oTMETHM, YTO TOCHE MPHXOJa K Bia-
ctu 6onbireBukoB Jlekperom Nel «O cyne» ot 22 HOA0ps
1917 roma cymecTByromme (GOpMBI aJIBOKATCKOH mes-
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TEIHHOCTH OBLIH 3arpeleHsl. JIt000i HHIUBHI, KOTOPBIHA
MOJTB30BAJICS TPAXKJAHCKUMH IIPaBaMH, MOT y4acTBOBATh
B CyZ€ B KaueCTBE 3alIMTHHUKA M MpeAcTaBuTeist. Bo3po-
)kaeHue wHCTUTYyTa anBokatypsl B CCCP mpowmsommio
s B 1939 roxy, korga Hagano pefictBoBaTh [lomoske-
Hue 00 anBokarype B CCCP, perymmpoBasiiee BOIIPOCHI
OpraHM3aly U AEsATEeIbHOCTH aaBokaTypsl. B 70-x-80-x
rojiax MpOUIJIOro CTOJICTHSI OBLIM CO34aHBbl MPEIIIOCHUTKI
JUIsl JalbHEHIIero COBEpIICHCTBOBAHMS IPABOBOIO IIO-
JIO)KEHHsI aJ[BOKaTypbl, OoJiee YETKO OIpelelicHa ee
CTPYKTYpa, IPaBOBOE IMOJOKEHHE OPraHOB aJ[BOKATCKOT'O
CaMOYIpPaBICHUS U FOPUANYECKUX KOHCYIbTaImi [2].

IMocne pacmama CCCP ¢opmupoBanne IpaBOBBIX
OCHOB MHCTUTyTa B He3aBHUCHUMOM bemapycu Haudanoch ¢
npuHsaTHs 3akoHa Pecrrybmmku Benapycs «O06 agBokaty-
pe» 13 mions 1993 1., a 6 anpens 2012 r. BCTynuna B cuiry
3akon PecnyOmuku bemapycek ot 30 mexabps 2011 1. Ne
334-3 «O06 anmBokaType M agBOKATCKOM NEATEIHHOCTH B
Pecniy6nuke Benapych», KoTopelii chopMHpOBaNl HOBYIO
CHCTEMY aIBOKATYypHI.
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IPOBJIEMHBIE BOITPOCBI OCYIIECTBJIEHUA
CTAIUM YT'OJIOBHOI'O NPOLECCA

Hlyasx T.H. (BHII)

TeHIeHIMN Pa3BUTHSI YTOJIOBHOTO IPOLECCa BO MHO-
I'MX IOCTCOBETCKUX CTpaHax OOYCIJIOBJICHbI B OCHOBHOM
ONTUMU3AIMEH MOJENN HOCYNeOHOTO TPOU3BOJACTBA B
HENSAX MOBBIMICHUS 3((EeKTUBHOCTH OOpPBHOBI ¢ IpecTyn-
HOCTBIO M YCHJICHUS 3alllUTHI MPaB JMYHOCTH. B To# mim
HWHON Mepe Takasi IesTeIbHOCTh HEH30EKHO 3aTparinBacT
W MHCTUTYT BO30YKICHHUS YTOJOBHOTO JIeJa.

[ocnemuue Tomel HE CTaTM UCKIIOYCHHEM. 3aMETHO
W3MEHWINCh MOJXObI K OIIGHKE POJM M MECTa MHOT'HX
MHCTHTYTOB YTOJIOBHOTO TpOLIECcCa, BKIIIOYAsS U CTaJUI0
BO30YKJIEHHUS] YTOJIOBHOTO Jieja. B 4acTHOCTH, B Hamiel
pecnybnuke u B Poccuiickoii Denepaiinu co3aaHbl HOBbIE
rOCY/IapCTBEHHBIE OpraHbl, BEAYIIME YTOJOBHBIN IpoLece —
CrencTBEHHBIE KOMUTETEL.

Cranust BO30YXIEHHUSI yTOJIOBHOTO JieJia BCEerAa IPH-
BIcKalla K ce0c¢ MOBBINIEHHOE BHHMAaHUE CO CTOPOHBI
MPOIIECCYaMCTOB W MPAKTUKOB. TONBKO 3a MOCIEIHHE
TPUALATD JIET OMyOJMKOBaHO OoJiee TPEXCOT M3BECTHBIX




MoHorpadwuii, yaeOHUKOB, yIeOHBIX TTOCOOMIA JIN CTaTeH,
3aTParuBaroONINX Pa3INYHbIEC €€ ACTIEKTHI.

B GonpmmHCcTBE paboT aBTOPHI 000CHOBAHHO BOCIIPH-
HUMAlOT KaK aKCHOMY CaMOCTOSITENBHOCTh M HEOOXOAH-
MOCTH B YTOJIOBHOM IIPOIIECCE CTaANH BO3OYXKICHUS yro-
noBHOTO fena. [To TakoMy e MyTH JONTHE TOABI BO MHO-
THX CTpaHaXx IIeJN JIU 3aKOHOAATEb.

3a mepuon ¢ 1960 r. mo Hacrosiee BpeMs CTagus
BO30YXK/ICHHSI YTOJIOBHOTO Jejla MOIyddsia Cepbe3HOe
NPaBOBOE M 3aKpeIUIeHWEe W pa3BHUTHE Kak B PecryOinuke
Benapyce, Tak u 3a pydexxoMm. Bo MHOroM 3710 0BLIO 00Y-
CJIOBJICHO M TE€M, YTO IPaKTHKa HACTOSTENHHO TpeboBaia
Pa3BUTHUS CTaIuM BO30YKAEHHS YTrOJIOBHOTO JiENa IyTEM
pacIIMpeHus! MPOLECCYaTbHBIX CPENICTB M0 OCYIIECTBICHHIO
NPOBEPKH HH(POPMAIKMK O MPECTYNICHUH, HPUHITHIO
MPaBIIBHOTO IPOLECCYaTbHOTO PEIICHHS.

Hanpuwmep, ¢ momenTta npuastas B 1960 r. Yromos-
HO-TIpOIIeCCyaTbHOTO Kojaekca bemopycckoit CoBeTckoit
Coumamucruueckoit Pecniyonuku (YIIK BCCP) 6buto
3aIpeIieHo MPOU3BOICTBO JI0 BO30YKAEHHS YrOJIOBHOT'O
Jiena KaKux-JIM00 CIeCTBEHHBIX ACHCTBUH, TOMyCcKaloCh
uctpeboBaHnEe HEOOXOJIMMBIX MATEPHANIOB U ITIOJyYCHHUE
00bscHeHnil. OHaKO B JalbHEUIIEM MPAKTHIECKHE TPO-
O7eMBI JESTENBHOCTH OpraHa YrOJIOBHOTO IIPECNICIOBAHMS
3aCTaBWIN 3aKOHOJATENs CHATh HEKOTOPBIE W3 3THX
orpaHuyeHu, paspemvB B 1963 r. B mopsaake UCKIOYE-
HHSI OCMOTP MECTa MPOUCIIECTBUS B CIIydasiX, HE TEPIIINX
OTJIAraTesabCTB, a B 1997 r. — NpOU3BOACTBO 3KCIEPTUSHI.

Ecmu B8 YIIK BCCP ctaguu Bo30yXIeHHS YTOJIOBHOTO
Jiena OblIa TOCBSINEHA TOJIBKO TJ. 9, comepikaiias B cebe
10 crareit (ctarbu 105-114 VIIK BCCP), 10 B aeiict-
Bytoniem YIIK Pecny6muku benapycrs Bo3OyxneHue yro-
JIOBHOTO JieJla PEeTJIaMEHTUPOBAHO ABYMs TllaBaMu: ri1. 20
«[ToBozbl 11 OCHOBaHUSI K BO30YXJCHHIO YTOJIOBHOTO JEJiay,
1. 21 «[Topsiok Bo30yXIeHHUsI YTOJIOBHOTO JieNia», COCTOSI-
mmMa w3 14 crareir (cratem 166-179 VIIK PecryOmikm
Benapycn), a Taroke crarseii 468-2 VIIK Pecrryonmku Bemapyce.

TepmMuH «BO30OYK/ICHHE YTOJIOBHOTO Ji€fia» O3HAYaeT
CaMOCTOSITENIBHBIM MHCTUTYT YTOJIOBHO-TIPOIIECCYaAIbHOTO
npaBa, a UIMEHHO COBOKYITHOCTh IIPAaBOBBIX HOPM, OIIpe-
JEITSIONINX TOPSAIOK MPHUeMa, PErHCTpally, IPOBEPKU U
paspeleHnsi COOOLICHUH O MPECTYIUICHUSX, a TAKXKe I0-
PANOK CyaeOHOrO KOHTpOJIA, MPOKYPOPCKOTO Haa30pa,
MPOIIECCYaTbHOTO KOHTPOJIS 32 3aKOHHOCTBIO M OOOCHO-
BAaHHOCTBIO IPUHATUA CJICA0BATCIIEM, OPTraHOM JTO3HaHUA
COOTBETCTBYIOIINX MPOLIECCYaTIbHBIX PEIICHUH Ha CTaIun
BO30YXK/ICHHSI YTOJIOBHOTO JIela.

OnHOBPEMEHHO N0 TEPMHUHOM «BO30Y)KIEHHE YyTro-
JIOBHOTO JIeja» IOHMMAeTCsl HEeTOCPEJCTBEHHO IpoleC-
CYaJIbHBIA aKT, BBIHECEHHBIH OPraHOM JI03HAHUS, Ha4allb-
HUKOM CJIEJICTBEHHOTO TOAPAa3/IeNICHHs], CIIeOBaTeIeM,
MPOKYpOPOM, B KOTOPOM YKa3bIBAaE€TCs PEIICHNE O Havyae
MPOU3BOJICTBA MO YTOJOBHOMY /Iy M KTO 3TO MPOHU3BOJ-
CTBO OyJIET OCYIIECTBIISTh.

OquI/UlHO, qTO HepBOHa‘IaJ’IBHBIﬁ oTan yYroJoOBHOTO
nporecca, HPOUICAIINHA JOCTATOYHO MOJTHH MYyTh M0
MpU3HaHUA €ro CaMOCTOATCIbHOCTH, HOHy‘IHBIHHﬁ 3TOT
CTaTyc B yTOJIOBHO-IIPOIECCYATFHOM 3aKOHOIATENBCTBE U
Ha MpPaKTHKE NOATBEPAMBIINI CBOIO 3(QEeKTUBHOCTS,
MPOJIOJDKAET CBOE PAa3BUTHE U COBEPIICHCTBOBAHME.

HcTopus 3TOTO pa3BUTHA yKa3bIBaeT Ha TPHOOpeTe-
HUE Ha NEPBOHAYAJIBHOM 3Talle psja 4epT CTaluu Mpea-
BapUTENILHOTO pacclieoBaHus. | JIaBHBIM NpU3HAK yKa-
3aHHOT'O SIBJICHMSI — PACLIMPEHUE MEPEUHS CIEICTBEHHBIX
JecTBUH 10 BO30Y)KICHHS yrOJIOBHOTO Aeyia. JTOT Ipo-
IeCC, C OJHOW CTOPOHBI, OOBEKTUBHO BBITEKACT U3 HEOO-
XOJMMOCTH MOJTyYCHHS TOCTATOYHBIX U TOOPOKAYCCTBCH-
HBIX JIOKa3aTeJIbCTB B LIEJISIX 3aKOHHOTO U 00OCHOBAHHOTO
paspelicHus 3asBJICHUS WM COOOIICHUS O MPECTyIUIe-
HUH, a C JAPYrOi, 4TO NAJIEKO HEMAJOBa)XXHO, MO3BOJSET
3aKpENHTh IMOJYYCHHBIC T0KA3aTEIbCTBA YOCAUTCIEHBIM
B MPOIECCYaTbHOM CMBICIIE CIIOCOOOM, YTOOBI B CynmeO-
HOM pa3z0OHpaTeNIhCTBE OHM HE TMOTEPSUIN JOKa3aTeNbCT-
BEHHOI'O 3HAUYEHMs W BBIMJSACIM B IJ1a3aX CTOPOH Kak
JNOOpOKaYeCTBCHHBIC, JOMYCTHMBIC, NOJIHOIICHHBIE U
HEOIIPOBEP)KUMEBIE (paKTHIEeCKHE JaHHBIE.

OpHAaKO MMEHHO 3TO HAIpaBJICHHE Pa3BUTHA CTaTUHN
BO30YXKIICHHSI YTOJIOBHOTO JIeJia ¥ IOPOANIO OIpeIeieH-
HbIE COMHCHHS B e¢ IenecoobpasHoctd. B gactHOCTH,
HEKOTOpBIE MPOIECCYATUCTHl MHUIIYT O TOM, 4YTO HE
HcyepIiaH BOMPOC O BO3MOXHOCTH MPOU3BOJICTBA CIIEACT-
BEHHBIX JCHCTBUM B XOJE YCTAaHOBJICHUS OCHOBaHUH K
BO30YXKIICHHIO yrOJOBHOTO feja. 3aKOHOAATeNb, M0 HX
MHEHUIO, NPEANPUHSUI MOMNBITKY PACLIMPUTH MEPEYEHb
CIIEZICTBEHHBIX EHCTBUH, TOMMyCKaEMBIX 10 BO3OYKACHHUS
YIOJOBHOTO J€fla, OAHAKO HE YKa3aJ 4eTKO LENb U MO-
MEHT MX MPOM3BOJCTBA, YTO HE JAET €AMHCTBA IPABO-
NPUMEHUTENBHON NpakTUKU. OTCYTCTBHE AOJKHOTO
BHMMAaHHUS K 3TOMY BOIIPOCY, KaK Jajiee MUIIYT aBTOPHI,
YpeBaTo YHUUTOKEHHEM Hjeu 0e3 KOTOpOH caMo cylie-
CTBOBaHHE CTaauU BO30YXKICHHUS YTOJOBHOTO JieNia CTa-
HET OCCCMBICIICHHBIM.

Ilo sTOMy mnOBOAY HHTEPECHO MHEHUN OJIHOIO U3
YUCHBIX, KOTOPBIHA MMOJIaracT, 4to B MpoOJeMe JAOMYyCTH-
MOCTH CJICJICTBCHHBIX JICHCTBUI HA CTaJUU BO30YKICHUS
YIOJIOBHOTO JI€JIa «MCTHUHA I'Ie-TO MOCEPEIUHEY, TOHUMAs
1o 3TUM BO3MOKHOCTh pELIEHMs] JaHHOTO BOIpoOca
HCXOMS U3 TOTPEOHOCTEH MPaKTHKH, HO / IPUHUMAS BO
BHMMAHHE BO3MOXHOCTb PAacCIIUPEHMs CIIEICTBEHHBIX
JeHCTBUH 10 BO30YKIICHHUS YTOJIOBHOTO JIeTa.

AHanu3 KUCTOPUU BONPOCA CTAHOBJEHUS W Pa3BUTHUS
CTaJuy BO30YKJIEHUSI YTOJIOBHOTO JieNia TI03BOJISIET c/eaTh
BBIBOJI, YTO COBPEMEHHBIE MPEJIOKEHUSI MHOTHX TIPOIEC-
CyaJIUCTOB BPSJ JIM OTJIWYAIOTCS HOBU3HOM. B wacTHOCTH,
B TIPONLIbIE TOABI YK€ HEOJHOKPATHO OOCYXIAIHCh
MPEJVIOKEHUS] HEKOTOPBIX OENIOPYCCKUX MpOolecCyaln-
CTOB 00 HCKIIFOUYCHWH W3 YTOJIOBHOTO IIPOIIECCa CTaJHU
BO30YXKIICHHs YTOJIOBHOTO JeNia, 0 HEOOXOJUMOCTH BO3-
BpaTHUTh W3HAYAIbHOC HA3HAYCHHE CTAIUU BO30YKICHUS
YTOJIOBHOTO JI€JIa C OTPAHMYEHHBIMU U HE MOJJIEKALUMHU
MPOJUIEHUIO CPOKAMU NPUHATHUSL PELICHHUS O 3asBICHUIO
(coolrIeHnIo) 0 TIPECTYILICHNH JIM Tak Jaiee. B HacTosimee
BpeMsi psl HCCIenoBaTeNied YKa3bIBaIOT Ha HEparuo-
HaJbHBIE 3aTPAThl CHJI, CPEACTB MU BPEMEHH NPHU MPOU3-
BOJICTBE Ha CTaIuu BO30YKIEHHUS YrOJOBHOTO jena. Tak,
no MmHenutro Al KpyrnmkoBa, «3a BpeMsl NIpOBEpPKHU
YTPaYMBaIOTCSl BaXKHBIC JIOKA3aTENILCTBA TI0 JIENy, YTO MO-
JKET CepbEe3HO 3aTPYAHUTh pacCiIeOBaHNE TPECTYIIICHUS, a
HHOT/A C/eNaTh HEBO3MOXKHBIM €ro pacKpbIThe». AHaAJIOTU4-
HOM 10 cyTH no3uumu npunepxkusaercst JLM. Bononuna.
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B npyrux myOnMKamusx OTMEYaeTCsl BIIOJHE apry-
MEHTHPOBAaHHOE, HO TAK)KE M3BECTHOE MHEHHE O TOM, YTO
K pedopMe cTaauu Bo30YXKICHUS yroJOBHOTO Jeiia HYX-
HO MOJXOJWTh B3BEIICHHO, MPUHHMAas BO BHHMAaHHE
«...TpeOOBAaHUSI CMEXKHBIX YTOJIOBHO-IIPOLIECCYaIbHBIX
WHCTUTYTOB M OTBIT WHBIX TOCYAAPCTB IO ONTHMHU3AINU
3aKOHOJIATENIbCTBA, PETyJHPYIOIIEro paccMaTpuBaeMble
MIPaBOOTHOIICHHS».

B 3akmoyeHun HE0OXOIUMO OTMETHTb, YTO CTaJus
BO30Y>K/IEHHSI YTOJIOBHOTO JIeNa C MO3UIMU CEroHSIIIHE-
ro JHS JOJDKHA OCTaBaThCsl CaMOCTOSITENIBHOM CTajuei
yrojoBHOTo mnporecca. OHa OyAeT pa3BUBATLCS 1O IyTH
pa3peeHns Ha 1M Hel CIIeICTBEHHBIX M MHBIX IPOLecCy-
ANBHBIX JICHCTBUH, aI€KBATHBIX MOTPEOHOCTSIM NPAKTUKU
n obecriedeHns MpaB JIM 3aKOHHBIX HHTEPECOB JIMYHOCTH.
B 10 x¢ Bpems, mojarar COIJIACHTHCS C MHEHHEM psiza
aBTOPOB O HEOOXOANMOCTH ITOIXO/I0B K HOPSAAKY IPHEMa,
PETUCTpAINX U PAaCCMOTPEHHS 3asBICHUN M COOOIIEHHI 0
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npecTyuieHusix. Pepopmy cramuu Bo30yKICHHS yrOJOB-
HOTO JIeJ1a IIEJIeCO000pa3HO MPOBOAUTE B3BEIICHHO, C YIETOM
CIOHBIIMXCSA Ha JAHHBIH MOMEHT OOIIECTBEHHBIX
OTHOIICHUH B OOJACTH 3aIUTHI, TpaB, CBOOOI M 3aKOH-
HBIX UHTEPECOB JIMYHOCTH, OOIIIECTBA U TOCYIAPCTBA.
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